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Dear Mr. Schumacher;

The State of Colorado thanks you for the opportunity to review and comment on
the Bureau of Reclamation’s 1999 Animas-lLa Plata Project Drafl Supplemental
Environmental Impact Statement (DSEIS). We have coordinated this response among
agencies within the Colorado Department of Natural Resources {CDNR) including the
Colorado Water Conservation Boeard (CWCB) and Colorado Division of Water
Resources. The CWCR is a state agency whose mission is 1o promofe the protection,
conservation and development of Colorado’s water resources in order 1o seeure the
greatest utilization of those resources for the benefit of present and future penerations.
The CDNR has reviewed the DSEIS and provides the following comments.

The Animas-La Plata Project (ALP) is desperately needed to complete the
implementation of the “Colorado Ute Indian Water Rights Settlement Agreement”
executed on December 6, 1986 and ratified by Congress in the “Colorado Ute Indian
Water Rights Settlement Act of 19887 (Settlement Act). ALP was originally authorized
by Congress as part of the Colorado River Basin Project Act of 1968 and was 1o be built
comcurrently with the Central Arizona Praject (CAP). CAP is now essentially complete
and delivering waler to communities throughout Arizena, With ALP, Colorado, New
Mexico and the Ute Tribes are simply seeking to complete what has long been promised.

The Colorado Ute Tribes have reserved water rights for their reservations thal are
senior to most non-Tribal water rights in the region; as noted in the Solicitor’'s Opinion in
Attachment A of the DSEIS. Absent implementation of the "Settlement Act,”
development of senior Colorado Ute Tribal water right claims could adversely impact
non-Colorado Uie Tribal water rights and users, including municipalities, federal
agencies and recreational uses in the San Juan River Basin of Colorado, New Mexico and
Ltah,

Furthermore, the Settlement Act requires delivery ol ALP water to the tribes by
January 1, 2000, a date now past. If ALFP is not approved and implemented by January 1,
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2003, the Tribes have the option of commencing litigation or renegotiating their reserved
right claims. Thus, further delays in implementing ALP can no longer be tolerated. a fact
recognized in the numerous resolutions of support for the Settlement and ALP from the
respective states Governors, state legislatures. and state agencies, and the Western States
Water Council.

The CDNR has reviewed the DSEIS and finmly believes that it is a complete and
fair document particularly when considered along with the previcus ALP environmental SA5-1  Comment noted.
statements completed in 1980 and 1996. The CDNR endorses the modified structural
alternative described as the preferred alternative (Refined Alternative 4). The modified
1 structural alternative is the only alternative in the DSEIS acceptable to the State of
Colorado. All other alternatives in the DSELS we believe contain fatal flaws and fail to
meet the objectives stated in the “Purpose and Need,” and therefore are unacceptable to
Colorado. However. the CDNR can support either the water allocation described in the
DSEIS preferred alternative or a small variation to that water allocation as proposed in
the pending legislation amending the 1988 Settlement Act.

Colorado is concerned about the purchase and potential loss of agricultural lands
under the preferred alternative. However, we recognize the need for the Ute Tribes to
acquire the water necessary to fulfill the terms of the Settlement Agreement and respect

the terms under which they may do so. The CDNR is of the opinion that the purchase of
2 land and water by the Ute Tribes on a willing seller-willing buyer basis to obtain the
remaining 13,000 AF of depletions under the Settlement Agreement is at least reasonable.
Possible land and water purchases in the Pine, Animas and La Plata basins would make
up between 5 and 10% of the presently irrigated acreage. However, purchases in the
Manecos basin would make up about 25% of the presently irigated acreage.

SA5-2  Comment noted.

Under Colorado Law, water rights purchased and transferred from their historic
use to new uses are required to maintain the histeric flow regime (1.¢. return flow, river
call situation, etc.) in order to be able to transfer the historic consumptive use.
Furthermore, potential transfer water rights should continually be diverted and applied w
heneficial uses up to the time of transfer in order to avoid the possibility of others relying
on any increase in water availability due to any temporary non-use.

In reviewing the 1996 ALP Final Supplemental Environmental Impact Statement, a
number of issues were raised which the 1999 DSEIS should fairly address. We would
like to briefly comment on each major issue raised in the 1996 FSEIS and how that issue
has been addressed in the 1999 DSEIS.

1. Reduced Cost — The cost of ALP under the preferred alternative in the DSEIS has
been cut by approximately 50% from previous project configurations. Under the
preferred alternative, ALP will now only supply Mé&I water. ALP will no longer

3 supply any water for agricultural purposes. Project costs are within the ability of
W& users to repay.

Maintaing Water Quality — The water quality analysis shows little or ne measurable
change in any water quality parameter except for sediment loads. Mitigation of the

SA5-3  Comment noted.
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sediment increases is discussed at some length and mitigation measures are deemed to
be reasonable and implementable.

Reasonable Alternatives — Alternatives not only to ALP, but (o the Settlement, are
discussed in the DSEIS and were discussed at length during the Romer-Schoettler
process and prior to formal scoping for the 1999 DSEIS. Every effort has been made
to identify reasonable alternatives through numerous avenues. The reasonable
alternatives have been fully evaluated via the NEPA processes.

Compliance with the Biclogical Opinion — The reasonable and prudent aliernative
currently limits ALP depletions to 57,100 AF and a project depleting only that much
water should be evaluated. The preferred alternative accomplishes this objective.
Formal Scoping — In addition to the extensive knowledge that already existed as a
result of previous NEPA compliance efforts, additional formal public seoping
meetings were held in February, 1999. All reasonable alternatives have been
considered through these various processes,

Indirect and Cumulative effects of ALP — The indirect and cumulative impacts of
ALP have been fully evaluated through this and previous NEPA processes. In
addition, the San Juan Recovery Implementation Program for endangered fish species
has evaluated the project impacts along with existing and future depletions. Both
ALP and the full development of the Navajo Indian Iirigation Project have been
included in these evaluations. The evaluations have both concluded that the projects
can be implemented and still meet suggested flow recommendations for the recovery
of endangered fish in the San Juan basin. Furthermore, the San Juan RIP will
continue to monitor and evaluate the situation.

Downstream water rights and instream flows — The Durango pumping plant would
now have a capacity of 280 ofs (reduced from 430 cfs). It would be limited to a
maximum pumping rate of 240 ofs during June to avoeid significant impaets to the
spring peak (often in excess of 5,000 cfs). Furthermore, it would bypass flows 1o
maintain at least 160 ¢fs in the river below the Durango pump during October and
November; 125 cfs during December, January, February and March; and 225 cfs
during the remainder of the year (April through September). Table 2-6 of Technical
Appendix 2 clearly illustrates this. Historic hvdrelogy clearly shows that the
proposed bypasses exceed the historic low flows observed during dry years. Native
fish might even find the more frequent and very slightly warmer water temperatures
in the lower reaches of the Animas more habitable. When the minimum bypasses can
not be maintained because of dry vear hydrology, the pumps will not operate.

Uses for ALP water — Much of the ALP water will be used (o assure reliable water
supplies for rapidly developing areas in the region. Those areas and uses are
identified Tables 2-2 and 2-3 of Technical Appendix 2. Given the information
concerning growth at present, the needs appear reasonable.

Rafiing — Concerns 9 and 10 in the 1996 FSEIS both dealt with recreational rafting.
Reclamation is commitied to pursuing pumping operations that reduce adverse effects
to flows and boating opportunities whenever possible, Several mitigation measures
are proposed, including increased access to the river and altered pumping regimes
during competitive events.

. Endangered Fish Recovery — The San Juan Recovery Implementation Program has

been researching and studying this issue since 1992, Flow recommendations have

SA5
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14.

16.

18.

19.

been adopted which Program biologists believe will provide the flows needed for fish
recovery. The San Juan Recovery Program, as previously noted, will continue to
monitor this effort.

. Wetland Mitigation — Wetland and riparian areas will be mitigated at a ratio of 1.5:1.

Thus, approximately 200 acres of wetlands will be created to replace the 134 acres
lost. Owver half the amount lost is prior irrigated farmland that is now classified as
meadow. Furthermore, wetland mitigation is not restricted to the Animas watershed
and thus degraded wetlands in adjacent basins could benefit as well.

. Elk Habitat Mitigation — An estimated 3,000 acres of suilable wildlife habitat would

be replaced through purchase, development and management.

. Clean Water Act and Section-4(d Compliance — Attachment B of the DSEIS contains

the 404(b)(1) Evaluation. The 404(b)(1) Evaluation supports Reclamation’s intention
to seek Clean Water Act compliance through Section 404(r) provisions which would
exempt Reclamation from the requirement 1o obtain a Section 404 permit for
construction activities resulting in a discharge of dredged or fill material into waters
of the 1.8, Judging from the thickness of the evaluation, this is & more rigorous task
than getting the standard 404 permit.

Purpose and Need Statement — The purpose and need statement is quite clear as
noticed in the Federal Register on January 4, 1999 and as described in the DSEIS.
Implementing the Settlement Act and assuring the Ute Tribes a long-term water
supply is necessary Lo protect other water users from the Ute Tribes senior water right
claims. The Settlement is fundamental to the economic well being of the Ute Tribes
and to the southwest region of Colorado and northwest New Mexico.

. Fisheries — A new fishery will be established in Ridges Basin Reservoir.

Furthermore, monitoring of the fisheries, stocking, screening and fish passage will be
implemented as appropriate to mitigate adverse impacts: A new [ish hatchery could
even be part of the mix if impacts are significant. These are major commitments and
the mitigation costs reflect that.

Mitigation Measures — Mitigation measures are discussed extensively in the DSEIS
and the commitments appear clear enough that they can be implemented as described.

. Ute Tribes” Use of Water — Tables 2-3 and 2-4, as noted above, spell out anticipated

uses fairly well, The Ute Tribes' water is part of Colorado entitlement under the
Colorado and Upper Colorado River Compacts and fully accounted for in Colorado’s
depletion tables. As such, the Tribes® water can not be marketed to other states.

No Effects on Potential Wild and Scenic River Designation ~ Potential segments on
the Animas are all currently upstream of the proposed project. Navajo Dam
operations and other diversions already affect some segments on the San Juan.
Efforts to reoperate Navajo Dam through an adaptive management process for
endangered fish will have a positive effect and will be considered in the EIS process
concerning Navajo Dam re-operations.

The DSEIS implies. in Table 2-53, that significant portions of the Ute Tribes™ water
might be used off the reservation and out-of-state to meet regional water needs, We
waould like to ask for clarification in the DSEIS on this issue. Pursuant to the
December 10, 1986 Colorade Ute Indian Water Rights Final Settlement Agreement.
any leasing and otf-reservation use of ALP water would be governed by Section V of
the Settlement Agreement. In short, Section V states that any off reservation uses

SAS

SA5-4  Comment noted.
SA5-5 Comment noted.
SA5-6 Comment noted.
SA5-7  Comment noted.
SA5-8 Comment noted.
SA5-9  Comment noted.

SA5-10 Comment noted. A discussion of the constraints to purchase and use water
rights has been included in the FSEIS. See Section 2.1.3.
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would be governed by state and federal law, including interstate compacts and
international treatics. This means that uses of ALP water in New Mexico beyond

10 what is allocated to the San Juan Water Commission and the Navajo Nation is highly
unlikely. If the Ute Tribes do not develop uses for their water on their reservations,
(con't) then off reservation use of ALP water within Colorado is the only logical scenario,
We would like Table 2-53 to be revised in the final EIS to more clearly reflect this
condition.

In conclusion, we believe the DSELS is a complete and fair document. The
DSEIS we feel completely addresses any perceived shortcomings of previous efforts. It
is now time for the promises made to be implemented and to bring this long-standing
11 controversy 1o closure. The current costs of ALP are far less than the costs potentially
involved with a prolonged litigation and the community unrest that will continue if ALP
is not constructed. Thank vou for considering Colorado’s comments on this very
important matter,

SA5-11 Comment noted.

l i’ tg Walcher |

L
Executive Director
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GOVERNOR STATE (OOF NEW MEXICO STATE GAME COMMISSION
Gary E. Johnson Wiliain Ceaiman

DEPARTMENT OF GAME & FISH

Wil

DIRECTOR AND SECRETARY
TC THE COMRMESSION
Gerald A Maracchini

Febroary 21, 2000

M. Pal Schumacher

Four Corners Division Manager
Bureau of Reclamation

£35 East 2 Streer

Suile 300

Durango, CO 81301-5475

Re:  Animas - La Plata Project {ALP) Draft Supplemental Environmental Impact Statemenl
NMGEF Mo, 6958

Dear Mr. Schumacher:

The New Mexico Department of Game and Fish (Department) has received the Draft
Supplemental Environmental Impact Statement (DSEIS) for the propesed Animas - La Plala
Project. The ALP project has been designed to provide irrigation and municipal and industrial
(M&I) water tothe Ute Monntain Ute and the Southern Ute Indian Tribes 1o meet their senior
water rights claims as agreed to in the 1986 Colorado Ute Indian Water Rights Final Settlement
Agreement, and to provide M&T water to other projeet beneficiaries. The Department has
reviewed the DSEIS for potential impacts to fish and wildlife in New Mexico. The comments
are organized by affected resource as presented in the DSEIS and generally address impacts that
will oecur upon implementation of Refined Altemative 4, The Department believes that impacts
to fish and wildlife in New Mexico as a result of Refined Alternative 6 will be minimal.

Hydrology Resources SA6-1  Reclamation acknowledges the potential for significant impactsto aguatic
1 Section 3.2.4.1,1 of the DSEIS states that hydrologic impacts resulting from warer depletions in resources as aresult of the changed hydrology and has revised the potential
the Animas River between the Durango Pumping Plant and the confluence with the San Juan impacts to aquatic resources from “less than significant “ to “ potentially

significant” for Aquatic Impacts No. 1 and No. 4 (see Section 3.6.4).

River as a result of implementation of Refined Alternative 4 are “less than significant”. The
Department agrees with this statement only as far as it reflects conclusions based on the specilic
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Mr. Pat Schumacher 2 Febroary 21, 2000

criteria by which the impacts were assessed but believes that this list of criteria is incomplete.
Although we are aware that impacts to aquatic resources (which include fish) are analyzed in a
separate section, we believe that the direct connection between changes in hydrelogy (flow) and
potential impacts to fish and in-stream habitat availability deserve to be referenced in the
hvdralogic analysis. For example, it is misleading 1o conclude that a reduction of 93,100 acre-
feel per year of Dow at the confluence of the San Juan River and Animas River 3s “less than
significant™. In an etfort to provide a balanced analysis of the hydrologic impacts, reference
should at least be made to impacts to fish and in-stream babitat and the proposed mitigation
described in the Aquatic Resources Section (Section 3.6.4.1).  Consequently, the conclusion that
hydrologic impacts between the Durango Pumping Plant and the confluence of the San Juan
River are less that significant should be amended to reflect that some impacts will be significant
and will need o be mitigated.

Aguatic Resources

The Department is specifically concerned about the “potentially significant™ Aquatic Resource SAG-2
Impacts 4 and 7 upon implementation of Refined Alternative 4 and the propesed mitigation for

these impacts.

Aquatie Resource Impact 4 states that “reductions in flows that corelate (o significant
decreases in wetted perimeter and average depths could impact native fishes in the Animas
River”. The Departiment concurs with the BOR's analysis and conclusion that "it is expected that
the operation of the Durango Pumping Plant will chromically reduce native fish populations and
associated habitat™ in the Animas River from Cedar Hills downsiream to the confluence with the
San Juan River. Although there is atready a significant de-walering problem in the New Mexico
reach of the Animas River, this will be significantly worsened from additional depletions
associated with ALP, The Departrent also agrees that it will be difficult to entirely mitigate for
this impact on the Animas River and that enhancing and protecting flows in the La Plata drainage
for the benefit of native fish is the best hope of appropriate mitigation for native fish impacts in

the Animas River,

However, the Department is concerned that no clear mechanism has been identified to protect
project water in the La Plata River for the henefil of native fish and questions remain concerning
the impact of permanent flows on the balance between native and non-native fish. Further, the
mitigation analysis for Hydrologic Impact 3 (page 3-26) states that “...it is unlikely that return
flows can be protected and passed downstream during water-short periods™ Consequently, the

Reclamation has revised the discussion and has committed to a monitoring
program linked to developing effective mitigation for impacts to nativefish
populationsin the Animas River. See Section 3.6.4 for Aquatic Resources
Impact 4 and Section 5.4.6 for commitments. The LaPlataRiver isalso
addressed in these sections.
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Mr, Pat Schumacher 3 Febraary 21, 2000

Department is unclear abont the specific mitigation commitments that will eventually be

undertaken for native fish impacts. The Department makes the following recommendations:

1. The first mitigation priority should be to remove all impediments to upstream fish
movement and migration in the Animas River from the Durango Pumping Plant Lo the

confluence with the San Juan River, concurrent with the implementation of ALP,

2 The BOR should initiate the comprehensive monitoring stidy 1o identify the factors
limiting the survival and recruitment of native fish in the Animas River. Specifically,
studies should investigate the factors limiting the (re)establishment of the round-tail chub
in the lower Animas River, the use of the Animas River as petential spawning habitat for
the Colorade River pikeminnow and the conditions causing fish diseases in the lower
Animas River. It should be clearly stated in the DSEIS that monitoring does not
constitute mitigation for any impacts associated with ALP. 1f these studies indicate
that the operation of the Durango Pumping Plant is having a negative impact on the
native fishery, BOR should nol restrict its mitigation to “reasonable efforts to modify
ALP operations to either recduce or eliminate these impacts”, Other mitigation approaches
in the Animas River should also be considered. Because mitigation will not eccur until
after the implementation of ALP and the completion of the monitoring study, adequate
money should be secured with the initial funding for ALP, so the Department has a

reasonable assurance that foture mitigation activities can be financed.

3 The BOR should continue its efforts to find & way to protect and enhance flows and
habitat in the La Plata River for the benelit of native fish. As stated in our July 19, 1999
letter to the USFWS in Grand Junction, the Department supports this idea in principle,
but believes that many concemns must be addressed before being implemented, Currently
some native species occur sympatrically with non-natives in some reaches of the river.
How would constant maintenance Mows affect the balance between native and non-native
fish? Would maintenance {lows create a bridge between the persisting natives in the
upper drainiage and the non-natives in the lower drainage, tipping the balance in favor of
non-natives in these reaches? Is it possible to remove barriers to fish migration and
movement in the New Mexico and Colorado reaches of the La Plata River? How could
we manage for large flow variability to give the natives the edge?

4, The BOR should consider the development of additional grow-out ponds for the SA6-3

The concern raised is associated with endangered speciesin the San Juan River
as part of the U.S. Fish and Wildlife Service Section 7 consultation on the San
Juan River and the proposed mitigation would not be directly related to the ALP
Project. However, Reclamation has played, and will continueto play, an active
rolein the SIRBRIP as that program devel ops measures to recovery endangered
speciesin the San Juan River. Reclamation also supports legislation to provide
additional funding for the SIRBRIP.
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razorback sucker and other endangered fishes for reintroduction into the San Juan River
and its tributaries. Our posilion has been that additional ponds would be greatly
heneficial to the recovery of these species and would be appropriate mitigation for
impacts to the Animas river associated with the implementation of ALP, The Department
is aware that the BOR does not concur with this position. However, we strongly believe
that because the San Juan Recovery Implementation Plan (SJRIP) came about as a direct
result of the USFWS Section 7 ESA consultation concerning ALP, that mitigation actions
on the San Juan are appropriaic,

The Department is concerned about Aquatic Resource Impact 7 and the potential for non-native SAG-4
fish eseaping {rom Ridges Basin Reservoir and impacting native and endangered fish in the

Animas and San Juan Rivers {and potentially the La Plata River), The Department realizes that

management of invasive speeies is o complex problem and is interested in working lunther with

BOR to explore effective mitigation approaches to prevent this. The Department is also

interested in exploring approaches to controlling non-native fish, such as the white sucker and

red shiner, that are already established in the Animas, San Juan and La Plata Rivers.

The Department appreciates the opportunity to comment on the DSEIS. I you have any further

questions please contact Nic Medley, Aquatic Habitat Biologist of my stall at (305) 827-9907 or

nmedley @ stale.mmn.us,

Sincerely,

/
?La%\ i B oirereesy

Tod W. Stevenson, Chiel

Conservation Services Division
TWS/CHMM

cc: Licutenant Governor Walter Bradley
Brian Hansen {Federal Projects Chief, Ecological Ficld Office)
Seoll Brown (Assistant Director, NMGF)
Raobert Livingstone (Northwest Arca Division Chaef, NMGF)

Comment noted. Sections 3.6.4 and 5.4.6 address concerns related to release of
non-native fish from Ridges Basin Reservoir.
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Jack Kelly (Chief, Fisheries Division, NMGF)

Chuck Hayes (CSD, Assistant Chiet for T&E Species, NMGF)
David Propst (Endangered Fish Biologist, NMGF)

Marc Wethington (San Juan Fisheries Biologist, NMGF)
Peter Wilkinson (Assistant Chief, Fisheries Division, NMGF)

February 21, 2000

SA6
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MNEW MEXICO INTERSTATE STREAM COMMISSION
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Aged 10, 2000

Mr, Pal Scumachar

Fisr Coiria Dhiscn

Four Comsa Division of the Weateim Colonado Anss OMoe
B35 Easl Second Aveni, Suike 200

Duranga, Colomdo B1301-M470

Cear Mr. Schimaoes:

The Hew Kexico inlersiole Sream Commisson submits the foligwing  spech:
comments for your corssjention on the Drak Supplemwnial Emiegamantsl ingesl
Stwemant o e Animas-Le Flale Popd [DSEIS), Coloreds aed Blaw Maxioo,
prapaned by thi Buresu of Aedasalon and vanamitisd fof review and comment v
rssresrarsdim from the CommmBsioner of Reclssalion daied Januarny 14, 2000, Gemaernal
oommisnts an tha DEEIS wane provided by New Maxoo 1o Reclmaton at the pobdc
haaring on tha EEES hald in Farmingion, Mew Mexoo, on February 15, 2000, & copy
of Mew Mliosdoo’s genenal comments on the DSEIS is endosed dor your refemenoe.

The kiersiads Seam Commission supporis Rednsd Alemalive 4 describsd in the

S —— Pog0 ke SA7-1  Comment noted. A discussion of the constraints on interstate leasing has been

1 E.:ﬂi, o, mﬂ 7 reur:uzli-atur ;pmwmimr:mu Efl:ml:: included in the FSEIS. See Section 2.1.3 and response to General Comment

Hew Bieaco cannot at this ime embrace esther nier-staie leaging or marketing af water, No. 6.

Hew Mexico also suppors & alocation of 10,400 some-fest % P San Jusn YWialer ) L .

Cormisson and 2380 acee-fesl 15 The Ravajs Malion s descritsd in Ba DEEIS Wa SA7-2  Toreflect pending legisiation before Congress, Section 2.1.1 has been amended

mauesled That an addiiosal TED acre-lesl of deplebon be provided Tor domelic, to reflect that the State of Colorado would receive 5,230 afy of depletion, and
2 muricipsl and industrinl uee in the ses of the Le Flets Consardancy Disirict in M the La Plata Water Conservancy District or the San Juan Water Commission

Waxicn, which wan not included in DSBS, Wa suggast thal tha Recond of Decsion o would receive 780 afy of depletion from the ALP Project.

b madea on e DSEE could aliccain e TB0 acre-feei o the Sam Juan Wioler
Coorrrmiasion which vould increasse the Commission’s allocaton to 11,150 aone-feet

Dur revisa of the DEEIS & Wmiled mimarily (o the discussions of the Animas-La Plata
IALFY Projsl Refined Alconaitve 4 and Refined Allematve § because olhar
alematives wem dismssed from delolsd aralysis by e DSES. W alsa do el
provide speofic commants on the Summery of the DSEIS  Wa wlend thal our
ommenks apply o sections of the Semmary docement Mamy of o pommant apply
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Mr. Pat Schumacher
April 10, 2000
Page 2

to multiple portions of the DSEIS, Attachments and Technical Ap| i
: ) IS, Aftach pendices, not all
identified herein, because much discussion is repeated throughout the documents.

Page ES-2, third sentence. The DSEIS contemplates the Golorado Ute Tribes leasing
water under their water rights setfisment with Colorade to the San Juan Water
Commission In New Me:gicq. Such interstate leasing or markeling of water s described
by.( the DSEIS as non-binding on the project proponents, Including the Colorado Ute
Tribes. We do nut.unde_rstand how such interstate leasing or marketing of water can be
accompllshed within existing compacts and federal and state law. The DSEIS itself
recognizes that thp current legal constraints limit the area to which the {ribes may lease
thelr water as being southwestern Colorado (see Technical Appendix 1, page 8, third
paragraph). Mer do we understand why, if non-Indian water demand in New Me:éico is
sufficient to create a markst for the lease of water in the future, the DSEIS assumes that
communities in New Mexico would lease water marketed by the Colorado Ute Tribes
and not the Navajo Nation, the Jicarllla Apache Tribe ar non-Indian water right owners
in New Mexico.

New Mexico doas not, at this time, support interstate leasing or marketing of water.
However, should future demand for water in the region develop which suggests
mter,?,tate leasing or marketing needs to be censidered, New Mexico could evaluate any
specific proposals for such in light of conditions at that time. These ramarks apply to
many instances in the DSEIS where interstate leasing or marketing of water is
hypothesized as a future use of ALP Project water. These remarks should be
;ﬂ:lgirgf in evaluating the practicabiity of Alternative & (for example, at page 2-83,

Page ES-2, third and last incomplete paragraphs. Refined Atternative 4 would provide
storage needed to meet planned future municipal, industrial and domestic water
demands, and it would provide storage for projected future Colorade Ute Tribe uses to
implement the Colorado Ute water rights seftlement. Such seflement is a political
settlement necessary to legally protect existing water uses in both Colorado and New
Mexico, which is of great value, The economic and social impacts of the No Action
Alternative, which would negate such settlement, are not evaluated by the DSEIS,

Page_ _ES-S, first complete paragraph, second sentence. The hydrologie baseline
condition modeled for evaluating ALP Project operations does not provide for meeting
all eurrently unexercised water rights. Rather, this condition for New Mexico generally is
based upon an aggregate level of development historically achieved Iin areas of the San
Juan River Basin, with the exception of inclusion of the full development of the Navajo
Jndtaq Irrigation Project (MIIP), the Hammond Project and the Jicariila Apache Tribe's
adjudicated historic use rights (see Technical Appendix 2, page 2-9, tabls 2-2). Further
the subject sentence is not clear in that the San Juan Water Commission members ani;
not oblllged to acquire and develop water rights that are not now used for municipal and
industrial purposes. The parenthetical in this sentence should be changed to read:
“(water rights Identified by Colorado and New Mexico)". These remarks apply also to

SA7

SA7-3  Adiscussion of thelegal and institutional constraints to interstate leasing and

SA7-4

SA7-5

SA7-6

marketing of water has been included in the FSEIS. See Section 2.1.3.

See response to SA7-3 above.

The Colorado Ute Tribes, as outlined in the Settlement Agreement, must either
retain the project-reserved water rights or they must commence to litigation or
negotiations of their pending reserved water rights claims. The Administration
believes that there are too many uncertainties surrounding the election to
include such information in a"no action" analysis. The discussion has been
expanded in the FSEIS (see Section 2.3.2).

It istruethat not all water rightsin the states of New Mexico and Colorado
relating to the San Juan River Basin areincluded in the hydrologic basdline
depletions described in Table 2-2 of Technical Appendix 2. The states of New
Mexico and Colorado provided irrigated acreage and non-agricultural
depletions that were meant to represent the depletions that could reasonably be
assumed to occur within the foreseeable future without future federal action, in
addition to current depletion and depletion associated with projects that had
undergone successful Section 7 consultation. The datain Table 2-2 isbased
upon the depletions utilized as the basdline for the Navajo Indian Irrigation
Project Section 7 consultation and are taken from the Biological Assessment of
that project, for which aletter of concurrence wasissued by the U.S. Fish and
Wildlife Service. It represents the most current information on baseline
depletionsin the San Juan River Basin. Technical Appendix 2 has been
modified to reflect revisions and updates of the hydrologic modeling.
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page 2-94, first complete paragraph, second sentence, and Technical Appendix (TA) 2,
page 2-6, first sentence. The DSEIS at TA 2, page 2-42, table 2-14, appears to infer
that all water rights would be exercised under the baseline without Project condition,
which, if so, should be clarified. It is our understanding that the baseline condition doss
not inclide fully exercised state permitted or adjudicated water rights,

Page ES-5. The DSEIS proposes that irrigated land be purchased for or by the
Colorado Ute Tribes and the water be left on the land in order to complete fulfiliment of
the Tribes water rights settlement. It is not clear whether members of the Ute Tribes
would farm the lands acquired, or whether water would be leased back to non-Indians to
farm. In addition, the DSEIS does not indicate who would administer the associated
water rights. We assume that the water rights would retain their appropriation right
characteristics and would continue {o be administered by the State of Colorada. The full
extent of impacts is not evaluated by the DSEIS if the lands purchased are to be
transferred into trust land or if the water rights are to become Winters rights or trust
assets (see page 2-31, socioeconomics (nen-structural) impacts, and page 4-22,
second complete paragraph). We do not believe that the DSEIS promotion of
compacts between the Colorado Ute Tribes and local counties to provide for payments
on lands converted to Indian Trust is a sufficient measure to protect the water usars and
interests of the States of New Mexico and Colorado (see page 3-207, first paragraph).

The non-structural portion of Refined Alternative 4 would include the purchase of 2,400
acres in the La Plata River Basin in Colorado (see page 2-04, table 2-52), and Refined
Altemnative & waould include the purchase and transfer of irrigation waler nghts from 785
acres of irrigated land in the Basin and 200 acre-feet of storage in Red Mesa Reservoir
(see page 2-140, table 2-66). It is important that the State of Colorado retain
administration of any acquired rights in the La Plata River Basin and any transfer of
such rights. Flows of the La Plata River are chronically short for meeting irmigation
demands in the Basin during the summer and fall months (see page 3-17, fourth and
fifth paragraphs). During these seasons, the State of Colotado frequently administers
priorities to enable it to be able to meet its La Plata River Compact delivery obligation
to New Mexico at the stateline. Nowhere does the DSEIS mention the La Plata River
Compact, which is noticeably absent from the list of laws and agreements that may
apply to the ALP Project given at page 7-9, table 7-2. The DSFEIS does, however,
recognize that the timing and amounts of fiow in the La Plata River at the stateline
ymuid be altered by Refined Alternative 8 (see page 3-31, sacond paragraph). Any
impacts of alternatives on the ability of Colorado to meet its Compact delivery
obligations must be addressed by the DSEIS.

Page ES-6, first complete paragraph, firet bullet statement. This statement says that
under Refined Altemnative 6, 10,000 acres of imigated land would be retired in the Pine
River Basin in Colorado, resulting in an increase in Pine River flows and Navajo
Reseryoir inflows of about 15,100 acre-feet per year. This appears inconsistent with the
d_emetron factor of 1.4 acre-feet per acre per year for the Pine River Basin in Colorado
given at page 2-27, table 2-7. There may be no inconsistency If the depletion factor

SA7-7  Under the purchase of lands for the 13,000 af of depletion for both Refined
Alternative 4 and Refined Alternative 6, the water was assumed to be | eft
ontheland. Under the other part of Refined Alternative 6, the water that
was purchased would be taken off the land and delivered for M&|
purposes. The State of Colorado would continue to administer water
rights.

SA7-8 Thereferenced section was an analysis of private landsthat if put into Indian
Trust could have a potential of reducing county property taxes, and the potential
amounts and effects of thisloss. Therewas no discussion n the effects to water
usersin either Colorado or New Mexico of placing private landsinto Indian
Trust. However, although thisis ageneralization, private lands converted to
Indian Trust still have to adhere to the governing law associated with the
property's water rights. Changesin usethat could affect subsequent water users
would have to be addressed in awater court where the public would have the
opportunity to request review of pertinent issuesincluding seniority of water
rights, historical diversions, possibleimpacts and mitigations.

SA7-9  The State of Colorado would continue to administer water rights.

SA7-10 The changes anticipated in flowsin the La Plata River would not diminish the

ability of Colorado to meet its compact delivery requirements. The compact has
been listed in Table 7-2, Section 7.5.

SA7-11 The FSEIS has been revised to clarify the rationale concerning depletion
factors. See response to comment SA7-12 below.
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represents crop censumptive use only and if the increase in river flows includes both
crop use and incidental depletions. However, then a confiict is created with other
portions of the DSEIS which suggest that water would continue to be provided to
maintain wetlands now supported by incidental depletions (ses page 2-147, second and
third paragraphs, and page 3-32, third paragraph, last sentence), Also, it is not clear
whether it is valid to assume that no losses would occur on the increased river flows
between the location of retired lands in the Pine River Basin and MNavajo Reservoir.
Furthe_r. we are concerned that storage of "ALP Project” water in Navajo Reservolr is
inconsistent with the use and administration of the Navajo Reservoir Supply as defined
in the settlement contract between the United States and the Jdicarilla Apache Tribe, and
that it would reduce the storage capacity available to safisfy Indian trust lssues and
other demands on Navajo Reservoir in New Mexico. Our concerns regarding the
oonh_:mplaﬁnn of interstate leasing or marketing Inferred by this altemative are as
provided above. In addition, the indicated 15,100 acre-feet of water, lees reservoir
evaporation losses, then available from Navajo Reservoir as a result of acquiring rights
in the. Pine River Basin would provide very littie of the 100,000 acre-feet per year
diversion demand and 50,000 acre-feet per year depletion demand projected from the
San Jusn River in New Mexico (see pages 2-141 through 2-143, table 2-87). The
mmgfnder of the demand might have to be met from the Navajo Reservoir Supply to the
dettiment of certain existing water users and Indian tribes in New Mexico. In fact, the
DSEIS a.t page 3-30, last paragraph, indicates that under Refined Alternative 8, no
storage in Navajo Reservoir would be left to meet the water demands of the Navajo
Nation and the Jicarilla Apache Tribe,

Tpe aco,ui_siti_on and transfer of an additional 5,333 acres of water rights from the Pine
Rwer_ Basin in Qolorado to provide partial mitigation for the detrimental Impacts on the
Navajo Reservoir Supply is mentioned in the DSEIS (see page 3-31, first paragraph).
But, the evaluation of full mitigation and consequent impacts and costs is not included in
the DSEIS. For example, the DSEIS does not discuss the impacts to the Jicarilla
Apache Tribe or others if they are unable to fully utilize the Navajo Reservoir Supply
pursuant to the water supply confracts. These remarks apply also to page 2-143, last
paragraph. It is inconsistent for the DSEIS to not explore full water supply mitigation
costs on the one hand and to evaluate full wetlands mitigation costs on the other hand
(see, for example, pages 3-74, third paragraph, and page 3-75, first incomplete
paragraph). In any event, as alluded to elsewhere in these comments, New Mexico
cannot support mitigation measures that would require the interstate transfer of water
nghlts in Colorado to uses in New Mexico such as the Navajo-Gallup Water Supply
Project (see page 4-25, Refined Altemative 6 impact 2).

Refined Alternative & would provide water from Navajo Reserveir to communitiss in
New Mexico, including Farmington and Aztec (see, for example, page 2-142, table 2-87,
and page 3-28, fifth paragraph, first senlence), However, the DSEIS does not include
diversion faciiities to deliver water from the San .Juan River o Farmington and Aztee
which currently divert water from the Animas River. Nor does the DSEIS evaluate the

SA7

SA7-12

SA7-13

SA7-14

SA7-15

SA7-16

The difference between the 1.4 af per acreyield stated for transfersin the Pine
Basin and the 15,100 af yield from retirement of agricultural lands results from
the basis of the two numbers. They are both based on net depletion due to crop
water use with no assumed savingsin incidental losses, those being required to
maintain wetlands and support ditch losses associated with other lands being
irrigated. The difference occurs becausethe 1.4 af isafirm yield estimate,
whilethe 15,100 &f isthe average annua yield. The assumption of no
additional losses for the recovery of the 15,100 af is based on the fact that none
of the incidental 1osses were assumed to be recovered. Whileit is not strictly
proven, it is areasonable assumption since the Pine River is alive stream for
most of its reach below Vallecito Reservoir, other than for a short distance
below the higher diversions. At thelevel the studies were completed, any other
assumption would not have more credibility. See Section 2.3.2 for additional
discussion.

It is acknowledged in the FSEIS that implementation of Refined Alternate 6
would seriously restrict future uses of the waters of Navajo Reservoir. Included
in these future uses would be the settlement of water right claims of the Jicarilla
Apaches.

A further discussion of Jicarillawater rightsin relation to the ALP and the
Navajo Nation projects has been included in the FSEISin Section 4.2.3.

Comment noted.

Comment noted. The discussion of diversion facilitiesto serve potential future
water usesin the FSEIS isintended for illustrative purposes only. If any of the
future water uses are implemented, full NEPA compliance as described under
NEPA "triggers" in Section 2.5.2 of the FSEIS will be undertaken.
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costs and environmental impacts of such facilities and any Improvemen

water treatment plants due to changing sources of watery(se: page Efszﬁiirrg
paragraph, and TA 2, page 2-16, second paragraph, fifth sentence). This is inconsistent
with the DSEIS evaluating costs and impacts of diversion fadiliies under Refined
Alternative 8 for such hypothesized Colorado Ute Tribes' end uses as the Goal-fired and
gas-fired power plants (see page 2-151, map 2-10).

Page 1-10, second complete paragraph. If the impacts of possible future end uses to
which ALP Project water may be put are to be evaluated, the assumptions regarding
water use at the identified facilities must be consistent with the hypothesized use. For
exarnple, the impacts analysis in the DSEIS assumes that the Southem Ute coal-fired
power plant, livestock and wildlife uses, and golf courses all deplete 50 percent of their
diversions and return to the streams the remaining 50 percent of the diversions {see, for
ax:amplek page 2-9, table 2-Z), Reascnable assumptions consistent with the
hgpqthesrzed end uses would be that the coal-fired power plant and livestock and
wildlife uses deplete 100 percent of their diversions with no retum flows and golf
courses deplete more than 50 percent of their diversions (see TA 2, page 2-11, first
paragraph). The assumption of 50 percent return flow from all municipal and industrial
uses Is not realistic and results in a substantial over-estimate of the diversions required
for thl?g ?g?clﬁed end uses {compare in TA 2 table 2-3 at page 2-12 with table 2-4 at
page 2-13).

In addition, consistent diversion and return flow assumptions should be used throughout
the DSEIS analysis. The DSEIS uses different diversion and return flow assumptions
for Alternative Bb than are used for Alternative 4 and the refinements to these
alternatives (compare page 2-45, table 2-27, to pages 2-85, table 2-53, and 2.141, table
2-67). The assumptions for Alternative 6b as given in table 2-27 would indicate retumn
flows of substantially less than 50 percent for the Colorado Ute Tribes' future municipal
and industrial uses of ALP Project water.

Page 1-12, last complete paragraph. The DSEIS states that development of the ALP
Project would require various contracts and agreements to be negotiated with several
entities and various permits and ficenses would be needed from government regulatory
agencies. Thq existing ALP Project repayment contract number 0-07-40-R1080
between the United States and the San Juan Water Commission (SJWC) provides a
perpetual water allocation from the ALP Project for the SJWC. The terms of the existing
SJWC contract must be continued so that the SJWC can meet its future municipal and
industrial water demands. Diversion permits issued by the State of New Mexico to
members of the SJWC are based on the existing SJWC contract.

Page 2-2, last two sentences. How would a change in the cost allocation affect the
costs allocated to the San Juan Water Commission and their ability to pay for their
share of the ALP Project?

SA7

SA7-17 Anoverall depletion factor of 50 percent represents a commonly accepted “rule
of thumb” for M&I projects. In Section 2.1.1, thetext has been revised to
describe further the rationale for using a 50 percent depletion factor.

SA7-18 Thediscussion of overall depletion factors for alternatives has been revised in
Chapter 2 of the FSEIS for consistency.

SA7-19 Itisanticipated that the San Juan Water Commission's current contract with the
United States will need to be amended to reflect a different allocation of project
water and consequently, a different allocation of project costs.

SA7-20 This section of the document refers to the possible allocation of 780 af of M&|
water depletion to the La Plata Conservancy District in New Mexico as
proposed in HR3112. Thisallocation should not affect the San Juan Water
Commission unless they assume the costs of this water for the La Plata
Conservancy District. Attachment E has been revised to reflect the most current
understanding of the allocation of project costs to the project beneficiaries.
However, any agreement on the project costs to be paid by the San Juan Water
Commission will be based on the outcome of negotiations.



STATE AGENCY

21

22

23

24

Mr. Pat Schumacher
April 10, 2000
Page 6

Page 2-3, last complete paragraph, fith sentence. The DSEIS states that water could
be stored in Navajo Reservoir for the San Juan Water Commission's uses. We
understand that under the ALP Project, only the water diverted for Bloomfield and the
West Hammond and Lee Acres Mutual Domestic Water Users would be supplied
direclly from the Mavajo Reservoir Supply and the resulting depletions would be
replaced by the ALP Project water supply.

Page 2-26, last paragraph, parenthetical following first sentence. It is suggested that
the language in the parenthetical be replaced with the following language if this is what
is intended: "The term depletion relates to the sum of the consumptive use of water by
crops, or the eonsumptive irrigation requirement, plus incidental depletions which result
from the process of diverting and applying water to the farms, and it represents water
that, once diveried, does not reappear in the streams as retum flow." This explanation
would appear consistent with many other portions of the DSEIS where depletions
denote river depletions, thus avoiding canfusion.

However, the DSEIS also refers to "the historical consumptive use (or depletions) of
existing irrigation rights" and the transferability of water rights and historical depletions
{see page 2-43, first paragraph). The consumptive use of existing irrigation differs from
river depletion associated with the rights by the amount of incidental depletions. Rights
are vested in the crop consumptive use, and exclude depletions that are incidental to
the development of the consumptive use. Only the consumptive use, and not water
"saved" by reductions in incidental depletions, may be transferred under state
appropriation law. These remarks apply also to page 2-48, first two paragraphs, and
page 2-52, page 2-29, assuming the DSEIS contemplates transfers of incidental
depletions to the ALP Project, and to the discussion for mitigating wetlands impacts at
pages 2-147 and 2-148, section 2.5.2.4.2, regarding Refined Alternative 6. The DSEIS
does not identify the acreage or cost of imigation water rights that would have to be
acquired and transferred to wetlands or wildlife purposes to mitigate wetland impacts.
Despite the inference to the conmfrary by the DSEIS at other locations, incidental
depletions or water over and above ‘imigation depletions" cannot simply be left
untransferred and in place to support wetllands associated with the imigated lands from
which the crop consumptive use is transferred (see page 3-22, third paragraph, last
sentence, and TA 2, page 2-33, fourth paragraph, last sentence). Again, the term
"depletion” as used here is confusing if not misleading as the common practice is to
include all water use associated with irrigation in the term "irrigation depletion.”

Pages 2-27 and 2-28. Tables 2-8 and 2-9 indicate that there are potentially 20,000
acres of imgated [and available for purchase in New Mexico apparently for the benefit of
the Colarade Ute Tribes as a part of the Colorado Ute Tribes' 1988 water rights
settlement. This settlement was between the Tribes, the United States and the State of
Colorade. The State of New Mexico is not a party to the settlemant, We do not
understand the rationale for listing lands in New Mexico as being potentially available to
meet the sefffement, and New Mexico objects to such being included in the DSEIS.
These remarks also apply to page 2-46, able 2-28.

SA7

SA7-21

SA7-22

SA7-23

SA7-24

Under several of the alternatives presented in Section 2.3.2 of the FSEIS, project
water would be supplied from Navajo Reservoir and the resulting depletions
would be replaced by project water from the Animas River. This concept also
applied to the Preferred Alternative. Under Alternative 6, water will be stored
and supplied from Navajo Reservoir with no make up of depletions from the
Animas River.

Comments noted and appropriate revisions made in the FSEIS in Section 2.3.2.

Comment noted. Thetext of the FSEIS has been modified to reflect changes
suggested by the comment. In the calculations of how many acres would be
required to obtain a quantity of water, only the crop consumptive use was taken
into consideration. No incidental depletions associated with the irrigation rights
were taken into consideration in the calculations.

Comment noted. A footnote has been added in Table 2-8 in Section 2.3.2 of the
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The DSEIS also speculates as o the development in New Mexico of a gas-fired power
plant by the Ute Mountain Ute Tribe which would pravide, via diversions from the San
Juan River in New Mexico, depletions to the Tribe under its water nghts settlement with
the State of Colorado (see page 2-44, item 0, and elsewhers), In addition, the DSEIS
contemplates depletions in New Mexico of Colorado Ute Tribes' water from the
seftlement via interstate leasing or marketing of water from the Tribes to communities in
New Mexico. Again, New Mexico is not a party to the settlement. Further, a2 major
concern is the accounting of water under provisions of the Upper Colerado River Basin
Compact. Under the Compact, the uses would ba charged to the State of New Mexico's
Compact apportionment because of where the use would be made. Consequently, less
water would be available from New Mexico's apportionment to satisfy water demands of
the Navajo Nation and Jicarilla Apache Tribe as well as non-Indian uses in New Maxico.

Page 2-37, Table 2-19. This table indicates that Alternative 4 would negatively impact
flow regime in the Animas and San Juan rivers, and It would have a positive benefit to
endangered fish in the San Juan River. These two impacts as described do not appear
consistent or compatible. Also, it is arguable as to whether the impacts on river flows
would be negative when low flows during much of the year would be augmented by
releases of water from Ridges Basin Reservoir and ALP Project retumn flows. The
DSEIS also indicates that Altemnative 4 would not affect meeting the San Juan River
flow recommendations of the San Juan River Basin Recovery implementation Program
(SJRBRIP) (see page 2-38, table 2 20, praoficability impacta). It is not clear whethar
this is a positive or neutral benefit statement regarding endangered fish.

Pages 2-42 through 2-50, Section 2.3.26. This section evaluates Alternative 6. Any
version of Alternative 6 poses many concems for New Mexico, including no water
supply for the San Juan Water Commission and the Navajo Nation, routing water from
lands purchased in the Pine River Basin in Golorado through Navajo Reserveir and
downstream in New Mexico to serve municipal and industrial demands, providing water
from storage in Navajo Reservoir and issues arising out of existing institutional
constraints. New Mexico would object to any version of Alternative 6.

Page 2-75, Seclion 2.3.3.4, saventh bullet, This statement suggests that Indian tribes in
New Mexico may develop some water from the San Juan River i the structural
alternative for the ALF Project is implemented. Future development of water from the
San Juan River by the Jicarilla Apache Tribe and the Navajo Nation can occur without
the ALP Project (for example, completion of NIIP and other water projects).

Page 2-104, first paragraph. The DSEIS is unclear or confusing as to reserveir storage
allacations for Ridges Basin Reservoir. The minimum and inactive capacities are listed
as 30,000 acre-feet. The DSEIS elsewhere dascribes ressrvoir operations under
Refined Alternative 4 that would allow for drawdown below this minimum pool during dry
vears to as low as 20,800 acre-feet (see page 2-117, first paragraph, and page 3-25,
first incomplete paragraph). Without consideration of Indian Trust assets in New

SA7

SA7-25 Any use of Colorado Ute Indian Settlement water in New Mexico or outside of
Colorado would require changes be made to interstate compacts and/or state
water regulations. Wheat is presented in the FSEIS is a non-binding way of how
the Colorado Ute Tribes could provide for some of the regional water needs if
laws and regulations allow.

SA7-26 Comment noted. Table 2-27 in Section 2.3.2 has been modified as appropriate
inthe FSEIS.

SA7-27 Comment noted.

SA7-28 Theminimum reservoir capacity listed in Section 2.5.1 has been footnoted with
the explanation that this is the design minimum capacity. Operational analysis
shows that for 1 year in 65 this minimum would be violated when operated for
mitigation of Indian Trust Assets.
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Mexico, the reservoir would be operated with drawdown to a minimum of about 40,000
acre-feet of storage; but, with operations to mitigate impacts to Indian Trust assets, the
resemvolr would be operated with drawdown to a minimum of approximately 20,000
acre-feet of storage (see TA 2, page 2-30, first two paragraphs, and TA 2, page 2-43,
table 2-14). It appears that the operations are actually designed for an inactive pool of
20,000 acre-feet and an active pool of 100,000 acre-feet.

Page 2-111. Altemative NNMP-3, which ig not the preferred alternative, would provide
the water supply for the Navajo Nation Municipal Pipeline from Navajo Reservolr, which
would reduce the ability of the reservoir to supply water for other potential purposes.
New Mexico would ot':ject to NNMP-3 and recommends the preferred alternative
NNMP-1, be selected., '

New Mexico fully supports autherization of construction of the pipeline described as
alternative NNMP-1 as a non-reimbursable feature, Our support of the Navajo Nation
municipal pipeline assumes that the Navajo Nation will not file additional claims against
the New Mexico non-Indian beneficiaries of the project.

Pago 2 124, ioot poragroph.  The DELCIE indicates that the purchase of e inigaled
lands would leave water on the land. However, the discussion also states that the cost
of acquiring the land includes the cost of fransferring water rights, which seems to be in
confiict with leaving the water on the land.

Page 2-140, Table 2-66, and page 2-144, fifth through last paragraphs. The DSEIS
indicates that coordinated operation of Navajo Reservair for more efficient utilization of
water supplies could make 36,891 acre-feel of water available under Refined Alternative
6. The DSEIS does nol explain how the Navajo Reservolr Supply is handled, nor how
ALP Project water derived from coordination of reservoir operations may be regulated
by Navajo Dam. Further, it is not clear how the DSEIS is able to find 36,801 acre fest of
depletion per year available from the Navajo Reservoir Supply and other streamflow
sources for future water uses under Refined Alternative § when the DSEIS finds
elsewhere that without an ALP Project, only 20,000 acre-feet per year of supply can be
provided for future Indian water development in New Mexico, including the Hogback
Irigation and Navajo-Gallup Water Supply projects (see page 3-23, last paragraph,
second sentence, and page 3-18, first four paragraphs), Additional explanation of
sources of water considered in meeting future water development would be helpful for
Rgfmed Alternative 6 and the no action altemative, or baseline condition. In any event,
this assessment of the use of Navaje Reservoir storage completely disregards the
purpose of Navajo Reservoir. New Mexico has developed its plan for use of the state's
Upper Colorado River Basin Compact apportiohment using the vield of Navajo
Reservoir, which plan includes future water development by the Navajo Nation and the
Jicarilla Apache Tribe. Refined Altemative 6 would use all the remaining reservoir
supply for ALP Project uses, leaving no storage left for meeting Indian water
development needs in New Mexico such as a Jicarilla water development, the Navajo-
Gallup WWater Supply Project and the Hogback Irrigation Project (see page 5-7, fourth

SA7

SA7-29 Comment noted.

SA7-30 Thereisno conflict. The water rights would have to be transferred from
previous water rights holders to the Colorado Ute Tribes.

SA7-31 Only aportion of the 36,891 af of water available from the stream system
comes from Navajo Dam. The specified yield includes flows available in the
Animas and Lower San Juan rivers, with Navajo Dam providing water only in
water short periods. The 20,000 af of water available to meet Indian Trust
water rights assumes all diversions come from Navajo Dam and must be met
100% of the time, compared to the requirement to only meet demands when
downstream tributary flows areinadequate. Theimpactsto other uses from
Navajo Dam, primarily Indian Trust water rights, are acknowledged and
discussed in Chapters 3 and 4 and Appendix 2. While theintended beneficiaries
of Navajo Dam water storage are not listed, the two primary uses named are
specifically addressed in these chapters.
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bulist, and TA 2, page 2-39, last paragraph, first two sentences). As indicated
previously, New Mexico abjects to any version of Alternative 8.

Chapter 3. Section 1105.A. of the State of New Mexico Stardards for Interstate and
Intrastate Surface Waters, effective February 23, 2000, states: *Surface waters of the
state shall be free of water contaminants from other than natural causes that will settle
and damage or impalr the normal growth, function, or reproduction of aquatic Iife or
significantly alter the physical or chemical properties of the bottom.” Reclamatioh
should evaluate whether the preferred alternative meets this slandard. The DSEIS
does not appear to present sufficient site-specific technical analysis or discussion to
conclude whether any alternative described would violate the standard. Because the
ALF Project is related to the reoperation of Navajo Dam, some of the hydraulic,
sediment transporl and sedimentation analyses for the San Juan River presented in the
I'w_ay 1998 report on Flow Recommendations for the San Juan River, prepared by the
Biclogy Committee of the San Juan River Basin Recovery Implementation Program,
may be appilcable, We are not aware of any technical analysis of zediment transpart or
sedimentation for the Animas River or La Plata River that might have been done
previously for the ALP Project.

Page 34, last paragraph, and page 3-5, first paragraph. New Mexico does not agree
with many of the data and assumptions used in the RiverWare model of the San Juan
River Basin. We previously submitted comments on the model to the Bureau of
Reclamation, the Bureau of Indian Affairs and the SJRBRIP's Biology Commitiee, and
while some of the problems and concems we have identified have been reconciled,
others have not. Our disagreement with model data has been reiterated before the
Coordination Committee of the SJRBRIP on several occasions. We have not had
opportunity to review the details of revisions to the model which have been made since
June 1898 to incorporate modeling of the ALP Project for development of the DSEIS
and for use in the NIIP Section 7 consultation. While the model may prove to be
adequate for analyzing water avallabilty for meeting the SJRBRIP flow
recommendations, New Mexico objects to the use of the model, its data or its
assumptions for other purposes, including for determining water uses, water rights and
water availabifity under compact apportionments. These remarks apply also to TA 2,
pages 2-3 thraugh 2-5, Section entitled "RiverWare Model of the San Juan River”,

Further, the DSEIS may give the impression that the RiverWare madel for the Rasin is
one embraced by the SIRBRIP and its participants. The model is a product of the
Bureau of Reclamation and the Bureau of Indian Affairs. Neither the State of Colorado
nor the State of New Mexico, nor the water development interests, have agreed with the
model data and assumptions. Other participanis in the SJRERIP have not participated
in detailed model reviews. The Bureau of Indian Affairs and Reclamation have
modified, and continue to modify, the model for Endangered Species Act {ESA) Section
7 consultations and National Environmental Policy Act (NEPA) environmental
assessments for such projects as completion of the NIIP, the ALP Project, reoperation
of Navajo Dam and the Navajo-Gallup Water Supply Project (NGWSP). The use of the

SA7

SA7-32

SA7-33

Sediment transport analysis has not been completed for the Animas River.
Sediment impacts for construction activities have been discussed, along with
mitigation and impact avoidance measures. Changesin sediment transport
capacity from depletionsin the Animas River and San Juan River are not
addressed specifically. A section discussion on thisimpact will be added. The
flow recommendeations take care of theissuesin the San Juan River and this
will bediscussed. Inthe Animas River the altered flow regime will have a
negligibleimpact on the transport of fine sediments that could be a problem to
habitat. The reduction in peak flows may cause aslight decreasein coarse
material transport, although it is likely negligible as well.

It isrecognized by all that have been associated with the San Juan model that
there are areas where improvements could be made. Many of the improvements
recommended by the state of New Mexico and others have been made and are
incorporated in themodel. It is Reclamation's belief that the model represents
the best information available at the time for analysis of hydrologic impacts
from the project, athough there may still be deficienciesin the model.
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model, and definitions of depletions In i, have been determined b the two it
agencies acting on their own behalf, . hev

The baseline depletions given at page 3-8, table 3.2-1, and at TA 2 es 2- -
10, table 2-2, do not reflect the baseline depletions previously pmlv?d?d by ?h:ngeir
Mexico Interstate Stream Commission to the Bureau of Reclamation’s modeling team
for use in the San Juan River Basin RiverWare Model. New Mexico's recommended
baseline depletions for imigation uses in the state are less than those included in the
DSEIS, especially for the La Plata River Basin where the model does not take into
account the chronic, substantial water supply shertages that recurr each year. Further,
of the minor depletions in New Mexico approved by the Fish and Wildlife Service from
1802-1998, all but the Navajo french fry factory depletion and a portion of the San Juan
Basin Water Haulers' depletion are confinuations of uses included in the baseline
depletions of the October 1991 Biclogical Opinion on the ALP Profect (see also TA 2,
page 2-7, table 2-1). It is not clear why the DSEIS assumes that all future minor
depletions to be approved beginning in the year 2000 will be in New Mexico and none in
Colorado. Also, it is not clear why the baseline depletions differ from the depletion base
used in the SIRBRIP Flow Recommendations report (compare, for example, table 3.2-1
to pages C-5 and C-g, table 1-3),

Page 3-10, Figure 3.2-1. This figure indicates that the stateline gage on the La Plata
River is not included in the model for Refined Alternative 4, and that the model includes
two return flow locations to the San Juan River for the Ojo Amarillo. These items should
be checked for accuracy. The "Jicarilla Praject” should be defined. These remarks
apply also to TA 2, page 2-14, figure 2-1,

Page 3-12, last two paragraphs. It is not clear that existing and future Indian water uses
are treated the same as existing non-Indian water uses. For example, the basaline
depletions include non-Indian irrigation depletions in New Mexico which corragpond lo
an aggregate level of historic, contemporary irmigated acreage by geographic area which
is Iess_ than the full water right acreage for such area. In comparison, the baseline
depletions given at page 3-8, table 3.2-2, include a Jicarilla Apache Tribe irrigation
depietion which corresponds to the Tribe's full water rights adjudicated for historic and
existing uses and include a depletion corresponding to the full authorized project
acreage for the NIIP, assuming in both instances zero fallow, idle or abandoned
acreage. Consequently, impacts to the baseline depletions are not equal.

Page_a--'fs, second through fourth paragraphs. The 28,000 acre-feet of depletion for the
Navajo Nation's portion of the NGWSP is for project planning purposes and does nat at
this time constitute a Navajo Nation water right. Also, the 16,420 acre-feet of depletion
transferred from the Hogback and Fruitland projects to the NIIP for ESA Section 7
consultation purposes reflects depletions associated with project acreage which had not
been developed or was not irrigated under current conditions. Historically, the Hogback
Imigation Project, including the Hogback Extension, was not fully utilized to the

SA7

SA7-34 Itistruethat the depletion baseline for this FSEIS is different than the depletion
base in the flow recommendation report. Two Section 7 consultations have
been completed since the flow recommendation report was published (the
Navajo Indian Irrigation Project and an inter-service consultation on 3,000 af of
minor depletions). The baseline for this project includes the depletions listed
for those consultations. It is correct to assert that the depletions are higher in
the baseline for New Mexico than those provided by New Mexico. Thisisdue,
in part, to the methods of calculating Natural Flows and the necessity of
computing historic depletionsin the same manner for the model to preserve
continuity. Future minor depletions are assumed taken in the model below the
confluence with the Animas. They are not intended to represent just New
Mexico depletions, but are taken at this point for model simplification purposes,
sincetheir preciselocation is not known. If the baseline depletions are over-
stated, as suggested, then the impacts from this project are less, resultingin a
conservative analysis.

SA7-35 Figure 3.2-1 has been corrected in the FSEIS.

SA7-36 TheJicarilla ApacheTribe historic water right specified in their water rights
settlement was included in the NIIP Section 7 consultation and has been
included in the same manner here as aright that has historically occurred and is
likely to occur again in the future without further federal action. The NIIP
water right isincluded as it was described in the Section 7 consultation. Having
undergone Section 7 consultation, it must be included in the baseline for future
consultations and environmental analysis. It wasthe intent, with the input of
the states, to include in the non-Indian water rights those that were reasonably
likely to occur in the foreseeable future that will involve no federal action, thus
avoiding Section 7 consultation.

SA7-37 None of the Navajo Nation’s water rights on the San Juan River have been
adjudicated. Some have long been recognized by the state of New Mexico and
othersin Colorado River Compact accounting and other arenas, but have not
been adjudicated. Given proceedingsin other state water rights adjudications
and settlements, it islikely that the Hogback rights will be recognized, since
they represent historic use, for the most part. The Navajo-Gallup project has
long been recognized by the state of New Mexico as afuture usein the San Juan
Basin and clearly meets a need for domestic water to the people of the Navajo
Nation. They fit under the broad definition of Indian Trust Assets, although not
yet adjudicated. Nothing beyond these proposed or historic projects have been
listed astrust assets for the Navajo Nation, athough they claim aright to much
more water. We believe that categorizing these uses as Indian Trust Assetsis
appropriate. Qualifying language will be added to clearly identify that they
have not been adjudicated.
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authorized or planned acreage. Water rights claims of the Navajo Nation for the
Hogback and Fruitland projects have not been adjudicated.

The DSEIS appears to downplay the potential practical and legal impacts to non-lndian
water users In New Mexico if the Jicarilla Apache Tribe and the Navajo Nation are not
able to fully F!eveiop their future water uses due to the operation of Mavajo Reservair for
the ALP Project or the SRJBRIP flow recommendations. Impacts to Indian Trust assets
and 1o plans for future Indian water development in New Mexico should be congidered
as sngnr[icant as impacts fo existing water uses. The existing uses might be threatened
by curtailment in order to permit the Indjans oppartunity to develop wet water under their
senior water rights.

Page 3-18, sixth paragraph. The DSEIS states that the depletions, enhancements and
streamflow modifications of Refined Altemnative 4 and Refined Alternative 6 would affect
ih? water resources of the region and that these changes would be conducted within
existing inferstate water agreements and state water laws and regulations. We do not
understand how the interstate ieasing or marketing of water, the operation of Navajo
Reservoir and the administration of diversions in New Mexico as is contemplated could
be accomplished within existing constrainis and regulations of interstate compacts,
federal legislation and state law.

Page 3-20, first three paragraphs  We are not able to track how most of the impacte on
streamflows are computed. This remark applies also to TA 2, page 2-19, last three
paragraphs, and TA 2, page 2-26, second paragraph.

Page 3-23, last paragraph. We are not able to determine how 20,000 acre-feet of
depletion for the baseline condilion was determined to be available for Indian Trust
water development in New Mexico. Water available below Navajo Dam also is
potentially available to water development such as rehabilitation of the Hogback
Irrigation Project.

Page 3-25, first two complete paragraphs, Under Refined Alternative 4, the flow of the
La Plata River at the stateline might increase by about 15,500 acre-feet per year. This
is the amount of ALP Project return flows estimated primarily from non-hinding Colarada
Ute Tribes' future end uses (see pages 3-8 and 3-9, table 3.2-2). However, with
reasonable return flow assumptions for such non-binding uses as the coal-fired and
gas-fired power plants, as discussed above, the increase in annual La Plata River flows
would amount to only about 1,400 acre-feet per year or less than 2 cfs at the location of
return in Colorado (see page 3-25, last paragraph). The DSEIS elsewhere states that
return flows from non-binding uses cannot be guaranteed, and therefore, that 13,500
acre-feet of return flow from the hypothesized Southern Ute Tribe's coalfired
powerplant is determined to cause Insignificant impacts simply because the retum flow
cannot be assured (see TA 2, page 2-38, last paragraph, first three sentences). The
DI?EISt' Is Inconsistent in characlerizing the assumed impacts of ALP Project
alternatives.

SA7

SA7-38 Comment noted. Changes to the discussion of ITAs have been madein the
FSEISin Section 4.6.

SA7-39 Comment noted. See Section 2.1.3.

SA7-40 Sufficient dataare not provided to track the computation of impacts. Technical
Appendix 2 includes model output for each model run, but all the data
necessary to determine the difference between the runsis not provided and is
typically beyond the scope of an EIS. All model input and output can be
provided upon request.

SA7-41 Theimpact was computed by diverting water from Navajo Reservoir in addition
to ALP Project demands until the flow recommendations could not be met. |

See Section 3.2.4.

SA7-42 Reclamation believesthat theimpact discussion in the various locations
mentioned is consistent. Aslong asthe water staysin the stream, theimpact is
beneficial. The statement that the impact is less than significant becauseit is
non-binding and is meant to limit relying on any beneficial impacts that might
be caused by areturn flow that would only occur if some other use besides the
power plant was employed and that the return flows came back to the La Plata
River. By the definitions stated under significance criteria, there are no
negative impacts to water supply from this return flow unless the return flows
are not protected from diversion. The positive impacts are not counted as
significant because they may not occur and if they do not, there are no negative
impacts. Therefore, all impacts are less than significant.
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Further, the DSEIS assumes that the full amount of return fiow would reach the river
and flow downstream both undiverted and without loss to the stateline and eventually to
the San Juan River (see pages 3-14 and 3-15, table 3.2-3, and page 3-26, table 3.2-7).
Such an assumption ignores the hydrology of the La Plata River. The La Plata River
goss dry within New Mexico during much of the irrigation season, and much of this
small amount of addifional flow at the stateline would be lost to infiltration and
evaporation and never reach the mouth of the La Plata River (see page 3-17, fifth
paragraph, second and third sentences). Also, imrigators in the La Plata River Basin in
both Colorado and New Mexico annually suffer substantial water supply shortages fram
the La Plata River under current conditions. Any additional small amaunt of flow in the
system would most often be diverted for irgation, if not be lost in the river channel.
The San Juan River Basin RiverWare Model ignores these facts by placing return flows
to the La Plata River below any diversions so that none of the retumn flows are depleted
by the model (see TA 2, page 2-11, second paragraph, first two senfences).

The DSEIS would place a burden on the State of New Mexico of protecting the retum
flows from the stateline to the confluence with the San Juan River (see page 3-27, first
paragraph). Such protection Is not possible or practical due to the small quantity of
retum flow and due to natural channel losses. New Mexico cannot commit to protect
such return flows based on the information included in the DSEIS. These remarks also
apply to TA 2, page 2-21, |ast five paragraphs; TA 2, page 2-38, last three paragraphs;
and TA 3, page 3-67, third and fourth complete paragraphs.

At page 3-27, first paragraph, last three sentences, the DSEIS impliss that ALP Project
return flows to the La Plata River likely cannot be protected, and that ALP Project water
uses would be reduced by the amount of depletion of such return flows. It is assumed
that in such event the depletion of return flow would be charged to the depletion by the
power plant or whatever the use might be in Colorado. New Mexico would strongly
object if an attempt is made to charge incidental depletions of return flows resulting from
water uses in Colorado against New Mexico's compact apportionment, or if any attempt
is made to reduce ALP Project water allocations to the San Juan Water Commission
and Navajo Nation in New Mexico as a result of such depletion of refum flows. The San
Juan Water Commission and other non-Indian ALP Project contractors are paying for a
firm and specific yield from the project. The DSEIS does not specify which project uses
would be reduced by the amount of incidental return flow depletion in order to keep ALP
Project total annual depletions to no more than 57,700 acre-feet, or which project
contractor would be responsible for paying for this portion of the project yield. All these
remarks regarding La Plata River flows and administration also apply to page B-62, first
three complete paragraphs.

Page 3-31, third and fourth paragraphs. Hydrology impact 3 for Refined Altemative 6
suggests that because the diversion for the non-binding Colorade Ute Tribes' uses Is
downstream of the mouth of the La Plata River, the return flow from the diversion, which
would be to the La Plata River, is "Project” water and would be subject to protection as

SA7

SA7-43

SA7-44

SA7-45

SA7-46

There are reaches of the La Plata River below the state line that do not have
perennia flow. However, they are often wet and the evaporative |oss increases
by having water in the stream is very small and has been ignored in the
modeling. Channel losses to seepage are not losses to the hydrology of the
system but occur as a change in timing, which is also not addressed. Getting
water past water-short irrigatorsis problematic and has been discussed asa
concern. Themitigation for thisimpact, discussed in Section 3.2.4, indicates
that any unavoidable depletion of these return flows would be accounted to the
57,100 af project depletion.

Thedifficulty of this protection is noted in Section 3.2.4. Seeresponseto
Comment SA7-43 above.

If the return flows are depleted in Colorado, the depletion would be charged to
Colorado depletion. However, if the return flows cannot be protected and they
are depleted (water diverted for irrigation or M&1 uses) in New Mexico, that
depletion would be charged to New Mexico's allocations.

Theinitial diversion must be made before return flow isavailable. In asituation
where the diversion point is downstream of the return flow point, once the
diversion isinitially made and the return flows are occurring, then the return
flow water is available to bere-diverted. Thisrequiresan initial diversion for
Ridges Basin Reservoir to meet the demands until the return flow is available.
Since al demands will not occur instantaneously, water is available within the
prescribed depletion to handle this startup situation. An agreement between
Colorado and New Mexico will likely be required to allow New Mexico to
assist in administration of project water.
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such In .New‘Mexm. We do nol understand such rationale. Sufficient water has to be
at the diversion to enable the diversion to be made in the first place. The return flow
cannet result until after the diversion is made. Further, Colorade's "Project” water, if
allowed to flow down the La Plata River for diversion in New Mexico, would not be water
appropriated  under New Mexico faw, and therefore, may not be subject to
administration by New Mexico.

Page 3-32, first paragraph. Hydrology impact 5 is listed as "less than significant.”
However, the indicated minimum Navajo Reservoir content would drop from 684,600
acre-feet to 642,900 acre-faet, which content is beiow the elevation at which the Navajo
Indian Irrigation Project canal can divert sufficient water to meet demands. How can
this impact be listed as less than significant?

Page 3-69. _The DSEIS proposes the creation and enhancement of wetlands along the
!.a Plata River in Colorado as a means of mitigating the loss of wetlands due to
implementation of the structural components of Refined Altemative 4 (see also page 3-
78, map 3-1). Decreases in streamflow that might be caused by such mitigation must
not be allowed fo cause the State of Colorado to be unable to meet its water dalivery
obligations to New Mexico under the La Plata River Compact. While water rights for
wetlands and wildlife purposes might be obtained, Colorado must be able to curtail
wetland depletions under the priority system as it currently and regularly does irrigation
depletions, Otherwise, Colorado would have to curtail inigation depletions out of priority
as against the priority of deplefions for wetlands.

The DSEIS also propeses increasing and protecting summer and fall base flows in the
La Plata River in Colorado and New Maxico to provide for mitigation of impacts of
Refined Alternative 4 on the native fish community in the Animas River (see page 3-89,
first four complete paragraphs). Again, the administrative authorities and costs for
implementing such mitigation has not been properly evaluated by the DSEIS: see our
previous comments. In addition, if protection of flows in the La Plata River in New
Mexico is viable, accounting mechanisms would need to be negotiated between the
states to ensure that any deliveries of water on the La Plata River at the stateline which
would not be available for diversion and use in New Mexico would not be counted
towards meeting Colorado's La Plata River Compact delivery abligatians.

Page 3-104, first complete paragraph. Extensive La Plata River irigation has ocourred
fo_r almost a century and a half, and administration of streamflow under the La Plata
River Compact has occurred for nearly eighly years. A healthy population of roundtail
chub still exists in the river. Also, Compact administration and prierity administration by
Colorado provide sorme protection of flows in order for Colorado to meet its delivery
obligation. The DSEIS provides no basis for the claim that formal legal protection of
instream flows and stream habitats in the La Plata River is necessary to prevent
extinction of the native fishery in the river. In fact, maintenance of increased flows in the
La Plata River from its confiuence with Cherry Creek to its mouth might very well create
an avenue for non-native fish species to iravel to the reach of river now populated with

SA7

SA7-47 Thedrop in water surface elevation in Navajo Reservoir occurs during winter
months when thereis no demand for irrigation. Spring runoff restores the
surface elevation. The elevation still allows diversionsto NIIP, but at reduced

capacity.

SA7-48 Comment noted.

SA7-49 The proposal to mitigate impacts to the Animas River native fishes by
augmenting La Plata River flows has not been committed to by Reclamation at
thistime. Thisdoes not preclude this alternative from being re-evaluated in the
future. If, and when, it is re-evaluated, Reclamation would need to identify
ways to protect instream flows within the river in order to achieve the desired
enhancement benefits. Reclamation believes this is achievable within Colorado
under Instream Flow Protection Law. Similar protection within New Mexico
would be expected to be much more difficult to acquire, if at all.

SA7-50 Thereisindeed a self-sustaining population of roundtail chubsin the La Plata
River; unfortunately most of these chubs persist within an approximate 1.5-mile
section of theriver that offers the unique habitat structurethey require. This
population was not discovered until 1993. Thereis no reliable historical
information relating the extent of roundtailsin theriver. Stream flow has been
identified as an extreme limiting factor in the La Plata River. Flowswithin the
5-6 miles of river having perennial flow range from near 0 to 8 cfs. Any
additional flow that would augment this base flow would have an extreme
beneficial effect to aquatic resources. Also, flow can be protected in Colorado
under the State's minimum stream flow law that is granted to "protect aquatic
resources to areasonable degree." Unfortunately, New Mexico has no similar
law so it is correct to state that once flow crossed the state lineit could not be
protected for fish and wildlife purposes. Flow augmentation to the La Plata
River for the purposes of enhancing the native fishery probably could not be
maintained into New Mexico. Even if that were possible, the "threat" of
opening up apathway for non-natives to move up the La Plata River from the
San Juan River to sections of the river occupied by native fishesis not valid.
The section of the La Plata River currently maintaining populations of native
fishesis"protected" from fishes migrating upstream by two large concrete
diversion damsin the northern part of New Mexico. These diversion dams are
100 percent impassable to fishes moving upstream.
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roundtail chub, with potential negative impacts to the native fish community in the river
resulting from predation and competition.

Page 3-113, first two complete paragraphs. The DSEIS states that Reclamation has
completed, or is complying with, most of the elements of the 1998 reasonable and
prudent alternative (RPA) for the ALP Project. One of the elements of the 1996 RPA is
legal protection for Navajo Reservoir releases through the endangered fish habitat to
Lake Powell. It is assumed that this element is not being handled by Reclamation.
Further, modeling water depletion projects and Navajo Reservoir operations during the
Section 7 consuliation process fo ensure meeting San Juan River flow
recommendations of the SJRBRIP at Four Comners provides a measure of profection
that the flow recommendations are met while existing uses continue in New Mexico and
the other states.

Fages 3-152, last paragraph, and 3-153, first paragraph. The irrigated acreage figures
for San Juan County are not equivalent to acreages used in the San Juan River Basin
RiverWare Model for evaluating ALP Project impacts on hydrology and water supply. It
wauld be helpiul for the DSEIS to provide more thorough descriptions of the sources of
irigated acreage data.

Pages 3-184 and 3-165, Section 3.10.4.3. This section describes the impact of the No
Action Alternative. The DSEIS states that the Colorado Ute Tribes "will" use their ALP
Project water supply to meet municipal and industrial water demands both on and off
their reservations (see page ES-2, third sentence). This assumption is presented
throughout the DSEIS. Because the proposed alternatives for the ALP Project do not
include water for imigation, the impact described for tribal agriculture would not be
present.

Page 4-2, fourth paragraph, last sentence. The DSEIS states that since original
authorization of the Navajo Unit, Congress has authorized or approved other purposes
of the Navajo Unit such as the Jicarilla Apache Tribe Water Rights Settlement. The
Jicarilla Settlement Included approval by Congress of the contract for the Navajo
Reservoir Supply, which approval is required by Public Law 87-483. Such approval is
not for "other purposes,” The original authorization of the Navajo Unit, Public Law 84~
485, provides for supplying water for purposes such as the Jicarilla Settlement contract.
We are not aware of any additional authorized purposes for the Navajo Unit.

Page 4-6, second complete paragraph, first sentence. The subject sentence is not
clear. It is suggested that it be revised in part to read: "... the water required for this
project could be supplied under contract with Reclamation from the Navajo Reservoir
Supply, by lease or acquisition and transfer of existing valid rights, or by subcontract
with the Jicarilla Apache Tribe for use of its Mavaje Reservoir Supply, or by a
combination from these potential sources.”

SA7

SA7-51 A final Biological Opinion has been completed and isincluded as Attachment
G tothe FSEIS. This opinion supercedes previous opinions and discusses
Navajo Reservoir operations as well as other factors.

SA7-52  The figures shown in Section 3.10.3 were included in the FSEIS to indicate
farming trends in the San Juan River Basin in New Mexico and were not meant
to be the exact same numbers as those used in the San Juan River Basin
Riverware Model. County statistics on irrigated acreage change annually.

SA7-53 A portion of water acquired for both Refined Alternative 4 and Refined
Alternative 6 would be kept on the land for irrigation.

SA7-54 Comment noted.

SA7-55 Comment noted. Section 4.2.4 has been revised as appropriate.
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Page 4-6, last incomplete paragraph, first sentence. This sentence states that Wolf
Creek Pass is west of Durango. The commonly known Wolf Creek Pass is east of
Durango.

Page 4-7, fourth complete paragraph, first sentence. The DSEIS states that completion
of the NIIP will increase San Juan River depletions by about 120,580 acre-feet per year
under equilibrium conditions and 137,580 acre-feet per year untll relumn flows reach
equilibrium, the difference between conditions being 17,000 acre-feet per year. The
DSEIS at other locations reports that completion of the NIIP will increase river
deplations for the entire project to a tofal of about 270,000 acre-feet per year under
eqilibrium conditions and to 280,600 acre-feet per year until retums reach equilibrium,
the difference between conditions being 10,600 acre-feet per year {see, for example,
page 4-4, last paragraph). Such discrepancies need 1o be explained.

Page 4-10, third complete paragraph, last three sentences. These sentences as written
seem to present a conflict. If the decision made to end the diversion of water to a
parlicular use is a reversible action, it appears that the resource, water, should be
retrievable. See also the first sentence of the subject paragraph.

Page 4-15, last incomplete paragraph, fourth sentence. The DSEIS states that water
rights in the San Juan River Basin have been adjudicated. The statement should be
modified to state that in New Mexico, all existing non-Indian, non-Federal water rights
were adjudicated in the 1948 Echo Ditch Decree, and subsequently, the Jicarilla
Apache Tribe water rights were adjudicated by the partial decree entered February
1998,

Page 7-7, Table 7-1. Table 7-1 should include, under New Mexico permit requirements,
the Office of the State Engineer, the agency from which water users must obtain
diversion and water use permits.

Page 7-9, Table 7-2. Table 7-2 incomectly states the purpese of the Upper Colorado
River Basin Compact. The Gompact doas not allocate or provide for management of
water among water users. The Compact apportions waters of the Upper Basin to the
States of Arizona, Colorado, New Mexico, Utah and Wyoming and establishes certain
obligations for the States of the Upper Division.

Table 7-2 also incorrectly identifies "Navajo Project Water Agreement” and the stated
purpose requires clarification. The enfire entry should be deleted and under the entry
for NIIP, add under Purpose: "The Navajo Nation has entered an agreement with the
United States for the delivery of water to NIIP for the principal purpose of furnishing
irrigation water to 110,630 acres of land and to have an average annual diversion of up
to 508,000 acrefeet in satisfaction of this purpose In addition, to avoid
misrepresentation of potential water rights of the Navajo Nation for the NIIP, some
clarification of diversion demands for the NIIP would be helpful. Public Law B7-483
authorized the diversion of up to 508,000 acre-feet of water per year from Navajo Dam if

SA7

SA7-56

SA7-57

SA7-58

SA7-59

SA7-60

SA7-61

Comment noted and appropriate revisions made in the FSEIS in Section 4.2.7

The 137,580 afy impact prior to equilibrium should read 131,180. Therewasa
typographical error in the original Biological Assessment that was corrected
after the letter of concurrence wasissued. See Section 4.3.2.

See Section 4.6.3 for modified language.

Comment noted and appropriate revisions have been made in the FSEISin
Table 7-1, Section 7.5.

Table 7-2 in Section 7.5 has been modified as appropriate.

Comment noted and appropriate revisions have been madein the FSEIS in
Table 7-2, Section 7.5.
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needed to irrigate the NIIP acreage based on the project design in the NIIP feasibility
report. However, redesign of the NIIP lo include sprinkler irrigation reduced the
diversion amount required to irrigate the full NIIP acreage to about 337,500 acre-feet
per year, which should provide, on the average, sulficient water to irrigate successfully
110,630 acres with the current project design. For this reason, it would be meaningless
to model and analyze a baseline condition that includes an average diversion demand
for NIIP of 508,000 acre-feet per year (see page C-15, first two paragraphs). It is in
large part due to the redesign of NIIP that operational flexibility exists for Navajo
Reservoair to meet the streamflow needs of endangered fish in the San Juan River {see
page 4-3, third complete paragraph, third through fifth sentences).

Further, in the entry for NIIP under Purpose, delete "1956 (the Colorado River Storage
Act, 70 Stat. 106)." This Act only provides priority for planning for NIIP and did not
authorize construction. Also, in the entry for NP under Purpose, delete "1977 (91 Stat.
585)" because the stafute has no application to NIIP,

Table 7-2 shouid include the La Plata River Compact because Refined Aliernative 4 is
described as affecting La Plata River flows. Table 7-2 further should include the Echo
Ditch Decree because a watermaster will be needed to administer diversions in
accordance with the decree fo protect ALP Project water being conveyed in New
Mexico streams under Refined Alternative 4.

Page B-41, fourth paragraph. The DSEIS states that when water is transferred off
irmgated land, the water supply thal supports wetlands and riparian vegetation is lost. At
other sections of the DSEIS, the discussion indicates that water to support the wetlands
would be continued (see, for example, page 3-74, third paragraph).

Page B-45, second paragraph, first two sentences. The DSEIS states that several

communities, including Aztec, Farmington and Bloomfield, supply water for municipal

use from groundwater. We are not aware of any major ground-waler use for municipal

purposes by these communities. Also, the DSEIS does not mention the several mutual

:iumlesﬂc water supply associations that provide domestic water supplies in New
exico.

Page B-48, second complete paragraph, second sentence. The DSEIS lists a depletion
of 53,500 acre-feet per year for future Indian trust water development in New Mexico
from the San Juan River. At other sections of the DSEIS, the depletion is listed at
69,920 acre-fest per year (see, for example, page 3-23, last paragraph, second
sentence, and page B-61, last complete paragraph, first sentence) or 89,800 acre-feet
per year (see page B-88, last incomplete paragraph, second sentence). These
discrepancies should be explained.

Page C-7, second paragraph, fourth sentence. The DSEIS states incorrectly that
Navajo Reservoir stores water for historic downstream uses. Downstream use of
Navajo Reserveir storage requires a contract with the Secretary of the Interior. The only

SA7

SA7-62 Comment noted and appropriate revisions have been madein the FSEISin
Table 7-2, Section 7.5.

SA7-63 Comment noted and appropriate revisions have been made in the FSEIS in
Table 7-2, Section 7.5.

SA7-64 Itisestimated that approximately 1,200 acres of wetland/riparian vegetation
cover could be dewatered, and therefore converted to upland vegetation, if
irrigation were to cease and the water were to be transferred to other uses. A
portion of the 1,200 acres of wetland impacts could be avoided, however, if a
water source remains available for the affected wetlands. This could be
accomplished by leaving a portion of the water supply at the turnout for agiven
parcel and routing the volume of water that would normally supply a wetland
through the parcel and to the associated wetlands. Thiswould require some
placement of fill in the wetlands (e.g., pipes, turnout structures, etc.) butitis
estimated that 300 to 600 acres of the wetlands could be saved and maintai ned
by this action.

SA7-65 Navajo Dam does store water for historic downstream uses as an offset for the
depletions caused by the San Juan-Chama diversion. The stored water
delivered to them isto offset theimpact caused by the San Juan-Chama
diversion and Navajo Reservoir evaporation and, is therefore, not considered
project water and no delivery contract isrequired. Otherwise, a strict
accounting of reservoir inflow would be required, delivering only inflow to
downstream historic users, which is not the case. The discrepancies noted on
page C-13 have been corrected in the FSEIS. The dates on Figure 3-3,
Attachment C have been corrected. The corrections recommended for
Attachment C have been incorporated. Thereisa 2,000 af increase from
Standard Operation. Thediscussion concerning the No Action aternativein
Attachment C and in other locations have been updated to reflect recent
decisions of Reclamation, with input from cooperating agencies for the Navajo
Operations EIS. The described No Action analysis has been discussed in
relation to the water surface elevation fluctuation in Navajo Dam as a secondary
condition.
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dowrsiream uses fhat ame saved by Hovajo Fessroir sforage are the Hammond
Froject, the San Juan Power Plard and s=eesal small indusirisl usars.  The ofher
dowrsimeam uses receive ook [ divect alresmicey supply

Fage G-13, third parsgraph.  This paragraph staies ihal e San Juan-Chama Projeci
demand avarages about 110,000 acre-feet per year, but. tha DSEIS at page -6, table
33-1, indicoles an average annuad diversion and depletion by the Project of aboul
107, 500 scre-eet (see aleo page C-5. 1akke 1-1). Aksa, e water darands (Ehad for B
MIP ard the Mavap-Gallup VWeler Supply Project are diession demands, nol
daplalicrs. whargs, he demand isied for ihe Jicadla Apache Thbe is depletions.
Thesae discrapancies shauld be explained,

Page C-15, Figurs 3-3. The dales on ihe plot of Hevejo Resarvor walar suriace
ehevation oeer lime ane non-eanaical and nesd coraction

Fage C-22. fourdh compisfe pamgroph, finst senience  Tha ssniencs mequres
cormecting for the distusion of which sparatian i incraased and which s miduosd,

Page C-25. fimt compleds parmgragh, The Mo Action ARemaive should be defined the
sama as tha basalme condifion for purposes of hydmoiogc analyss and madeling of
Mavajo Resarcir operations.  The mplementsbon ol revised Nevslo Feseror
operalians to mesl Ao recommendaions wil ba addeased through tha NEPA process
regaiileas of whather the ALF Project ocours of not That s, changes (o the Mavajo
Reseraai operation from fhat Sescribad in the 1575 EIS for MUP wil Biely ccour and ars
ret depandant an implamentabion af the ALP Prosc

Pages D-2 through 0T Atluchmen] O discisses walsr rghts conpidarstions and
cormirdints.  The dacusson (s very bl and does ral incheles detais ol the consirints
of inierstale iransfer arnd use of waler, accounsng of waber pursuant io imderstxie
comgacis, of adminsiaticn of the rghts ansferred merstade, although the DSEIS
doas maka mantion of thess major Ssees. We do nof know how aoch iransfises ooulkd
be implemented porsuand 0 emstng law.  The DSERS dess sugges! Bel @ may ba
poszible for Mew Mexico o prolect againgl diereion by Gxisbng walsr rights sader thal
18 "Prosct” waber caniroliabla by the ALP Projacl.  Such wafter that & Colorado's
"Progact waber ralaased downstresm for diversion in New Mexioo would not be wales
apprapriaiad under Mew Mexica i and thereby miny fal be subject o adminiginaion
by Mew Mawco:  Inosumimay, il spgears thal much sdditional consideralion must be
fEven Io arvy proposed inleswinis iransior and ise of waler and o any proposals for e
change in place and purpose of a use n Colorado thal would imeadee “wheeling” the
Mmmmh'ﬂlﬂHMImnﬂIMHHlﬂm‘m#ﬂ

Pages F-2 ard F-5. 1t 18 nod chear how $he Prafarned Alamative could impact the llow of
the Animas Axer @l Farmington undes 1981 hydrology by nearky 1,000 cfs 2t ihe peak
of tha spring snowmelt nnoff, whils a1 the same time having Bt i any, imgact on the
fiow of the Animas Awer ot Durange.  Sandardy, il s nof cear how The Prefarad

SA7-66 Comment noted. Seeresponseto Comment SA7-25.

SA6-67 Thereferenced graphs have been revised in the FSEIS.
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Alternative could reduce flow in the San Juan River at Four Comers by 2,000 ofs during
the snowmelt runeff under 1945 average-year hydrology (see page F-12). The pump
capacity of the Durango Pumping Plant for the Preferred Aliernative is only 280 ofs.
The hydrology modeling and modeling results need to be checked for accuracy.

Pages F-2 through F-7. One might expect that Animas River flows at and above
Farmington during periods of low flow (for example, outside the snowmelt runoff
season) should be greater with the Preferred Alternative than without the ALP Project
due to the augmentation of low-flows with releases from Ridges Basin Reservoir. The
return flows from the subsequent diversion and use of the releases for municipal and
industrial uses at Aztec and Farmington would return to the Animas River. The
hydragraphs of Animas River flows at the Durango and Farmington gages as presenited
in the DSEIS do not reflect flow impacts throughout the reach between the two gages.

Pages F-8 through F-10. It is not clear how the Preferred Alternative could cause La
Plata River flowe ts be deoreoped from the without projeet candition under 1042
hydrology. Under the Preferred Aliernative, no new depletions are made of native La
Plata River flows; only new return flows to the La Plata River occur as a rasult of uses of
imported Animas River water, The modeling results need to be checked for accuracy.
These remarks apply also to Technical Appendix 2, page 2-25.

TA 2, page 2-5, second complete paragraph, last two sentences. Was the release
amount assumed for Heron Dam equal to the current contracted amount of 91,200 acre-
feet per year, equal to the firm yield to be caontracted in the future of 98,200 acre-feet
per year, or to some other amount?

T.A 2, page 2-5, fifth complete paragraph, third and fourth sentences. Ruies for
simulating Type 1 shortages were not developed or applied to irmigated lands in the La
Plata Basin in New Mexico.

TA 2, page 2-8, first paragraph, third sentence. The DSEIS at TA 2, pages 2-7 and 2-8,
table 2-1, presents estimates of current depletions in the San Juan River Basin as
prepared by the Bureau of Reclamation or the Bureau of Indian Affairs for the San Juan
RiverWare Model. Reclamation has in the past prepared for its five-year Colorado River
System Consumptive Uses and Losses Reports estimates of consumptive uses and
losses in the basin which differ from the estimates of depletions included in the model.
For the portion of the basin in New Mexico, New Mexico supplied much of the data for
the Consumptlive Uses and Losses Reports. The computational bases for estimating
depletions are different for the model as compared to the Consumptive Uses and
Losses Reports. New Mexico hae not agreed that the depletion estimates used in the
model for current, baseline or fulure conditions are the "best estimates.” The DSEIS
should clarify that the estimates of current depletions in table 2-1 are the estimates of
Reclamation or the Bureau of Indian Affairs, Also, the model depletion estimates do not
take into account the chronic water supply shortages that occur in the La Plata River
Basin in New Mexico.

SA7

SA7-68 The demand on Heron Reservair is the future contracted amount. It istrue that
the Type 1 shortage match was not explicitly modeled for the La Plata River.
Instead, the depletions associated with the Type 1 shortage were placed in the
model based on the Natural Flow analysis and water delivered to meet these pre-
shorted demands. The FSEIS has been modified to reflect that the depletionsin
the model are those made by Reclamation with input from the Bureau of Indian
Affairs. However, because of the different assumptionsin the baseline versus
historic analysis, there will be differencesin theresulting data. The water
shortage issue on the La Plata River is being examined. If errors are determined,
they will be corrected. Under the assumption of the change, water in excess of
that needed to meet present demands was assumed divertable for M&| use. This
extrauseis not strictly dueto the transfer of agriculturerights, but to the change
in the nature of theuse. A more correct description would credit thisuse as a
new depletion for M&| use during times when water is surplus to existing
demands. Thelanguage in the FSEIS has been changed to reflect this nuance.
See Attachment F and Technical Appendix 2.



STATE AGENCY

68

(con’t)

69|

Mr. Pat Schumacher
April 10, 2000
Page 18

|

TA 2, page 2-38, third paragraph, first sentence. It is not clear how the transfer of
irmgation water rights in Colorado to municipal and industrial uses would result in an
increase in depletions of La Plata River flows at the state line. Only the historic
Irigation crop consumplive use, exclusive 'of incidental depletions, is transferable under
state law, Further explanation would be heipful,

Thank you for the oppariunity to comment on the DSEIS. | am enclosing for your
additional consideration a copy of my March 24, 2000, letter to Senatar Domenicl of
New Mexico indicating the State of New Mexico's support for H.R. 3112, which would
authorize implementation of an ALP Project that is very similar to Refined Altemative 4
identified in the DSEIS. The final SEIS should encompass the authorization being
proposed by the Congress.

Please contact Mr. John Whipple of f!he Interstate Siream Commission staff if
discussion of these comments would be helpful,

Sinceraly,

Thirner ! T
Thomas C.Tum’:r

Secrstary
TCT:JJW:rav
enclosures

copy: Walter Bradley

Randy Kirkpatrick
Stanley Pollack

ricolorade'schurnaschert £0

SA7-69 Comment noted.
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Prear Mr. Schumacher:

RE:  DRAFT SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT FOR THE ANIMAS-LA — . : ) . )
PLATA PROJECT (DSEIS), COLORADO AND NEW MEXICO SA8-1 _The reductl onintotal flow in theAnl mas River will alter th_e _sedl ment transport
intheriver. However, thereis sufficient stream power remaining to transport
< the New M sed comments and corrects the previous fine sediments and clean gravels. The shift in transport will likely bein the
commants concerming the ahove went (DSELS) larger particles, resulting in a slight reduction in transport of gravel and cobble

until anew equilibrium isreached. Therewill likely be a small shift in the grain
size distribution of the bottom sediments, but the mass of fine sediments are not
: likely to increase, thus no violation of New Mexico State Law will result. The
¢ Section 303(d) of the flow recommendations for the San Juan River have been crafted to improve
sediment transport capacity of the system by altering the timing of flows.
Therefore, fine sediment deposition will belessin the future, even with the
depletions caused by this project. Implementation of Refined Alternative 4 will
not violate New Mexico water quality standards. Revisionsto Section 3.3 of
the FSEIS address this concern.

State of New Mexico Listed Streams

ration of the Draft

¥ the New Mexi
ch listed segment,

bottom deposits as a sp . .
{La Plata River rbidity (San Juan River from Caion Largo to Mavajo Dam), and fecal coliform bacieria

liran Biver from the An River to Cafion Larze),

an Juan Biverare on New Mexico's Seetion 303(d) list within th
DSEM on papes 3-36 and 3-37.

s seement of the Animas, La Plata
d data collected by the Surlace Wanar

see of non-support for cach usses
onstituents becauss recent fiel
Stafe of Naw Mexics, [998)

ik selenumy were
R

Bureau did

s previously b
st detoct excecdence:

Preferred Alternative May Impair Water Quality

resented in Attachment F of the DSEIS indicae that under the prefecred alternarive the

of the sl
Animasand 5
dowrward

Hows., Examples of the physical relationships batween discharge and sediment transport are presented by Leopold,

o il {1964
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I'he petential reduction in flows and the resulting reduction in the transportation of sediment downstream
autributable to the preferred alternative could alter the guality of the stream battoms of the Animas and San Juan
River. The New Mexico Standards for Interstate and Intrastate Surface Waters (New Mexico Water Quality Control
Commission, 20000 state that “surface waters of the Stute shall be free of water contaminants from other than natural
causes that will settbe and damage or inpair the nermal growth, function, or reproduction of aquatic life or
significantly alter the physical or chemical properties of the borom,™ Since the preferred allernative has been
designated as 1 M&I (municipal and industrial) project it would not qualify for an exemption from sediment
standards as allowed for “the reagonable operation of irrigation or flood control facilities.” that are not subjexl to
federal or state water pollution control permilting.”

For the reasons explained above, preferred alternative (Alernative 4) should be srudied maore closely o evaluate
whether it would meet or violate wates quality standards, Regardless ol which alternative is chosen, the project must
meer New Mexico's water quality standards,

We appreciate the opportunity 1o comment on this document. Please lef us know iF you have any questions.

]*dul R. Ritem ,

Dieputy Secretffy

NMED File No. 1346ER
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