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APR 1g 20m
April 17, 2000

Mr. Pat Schumacher

Four Corners Division Manager
Bureau of Reclamation

835 East 2nd Street, Suite 300,
Durango CO 81301-5475

Dear Pat:

These are our further observations after rereading the latest Animas-La Plata EIS. Please add
them to the testimoriy we made at the Durango and Denver hearings earlier this year,

OR1-1 Table 1-1 in Chapter 1 of the FSEIS has been revised to reflect the allocation of
A. INDIAN WATER RIGHTS AND RELATED MATTERS water under the Settlement Act.

The diseussion of the 1986 Seutlement Agreement is perfunctory, at best. Significanily greater
effort must be devoted to discussing how the water quantities for the various proponents were
arrived at under this Agreement since they are held up in the EIS as having almost biblical
sanctity, This is particularly critical in the case of the Indian water rights since it 15 popularly
believed that the Indians have been waiting centuries, on parched and blighted land, for water
from an uncaring public. This popular perception, generated as a fail-safe defense by project
propenents, is an absurd and ugly lie as you all know. Government's unwillingness, on beth the
state and federal level, to vigorously counter this deception, as we have reguested, makes both
subject 1o the suspicion of complicity in an obvious attempt 1o hoodwink the public and silence
debate. The EIS must make an open and complete disclosure of existing Indian water assets,
even if it means the Department of lnterior must reclaim its fiduciary and trust responsibilities to
the American people by producing the final EIS, rather than the Utes.

1 In this regard, the first table in the document, Table 1-1, page 1-6 must be corrected. The table
is deceptive, for it fails to come to an even modest accounting of the water the Utes have in the
Pine River. The table leaves the impression that their holdings on that river are incidental and
not worth reporting. In fact, the United States reserved the first 213 ¢f§ of direct flow rights in
that river for Ute allottees in 1930, With the re-establishment of the reservation m 1938, the
Tribe received another 20,000 AF of stored water [iom Vallecito Reservoir. The public and its
decision makers should also be made aware that this reservorr was built at public expense to
offset the impact on non-Indian farmers on the Pine River from the United States' 1930 actions
on behalf of the Indians, Overall, the two Tribes, at a cost of hundreds of millions in public
funds, conirol approximately 150,000 acre feet of water, though this cerainly couldn't be
gleaned from the table or any discussions in the EIS. Comparatively, they number a little over
3000 people. Yet, they have a water supply adequate for the residential needs of almost a million
people. Thevalue of even one half of this water (70,000 AF) on the open market through leasing
might reasonably be $28 million annually (70,000 AF x $400 per AF).  An open discussion of
how this waler is presently being used, how much revenue it generates for the Trbes, and why
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this astoundingly valuable asset still does not satisfy the "purposes of the reservation” under the
Winters Dectrine must be included i any EIS that even pretends to adequately address the
requirernents of full disclosure and public invelvement. Indeed, how can the public and its
decision makers be mielligently involved if relevant imformation is willfully withheld?

Eight months ago, in anticipation of release of this latest EIS, the Citizens' Progressive Alliance
(CPA) made a FOIA request concerning Indian water rights and present use. Afler months of
delay, our request was denied on several bases, one of which was that we did not have the
resources to make the information available to the public. Not withstanding the fact that we
have been successful in getting information on ALP and other water projects in the national
press, including Time, The National Catholic Reporter, Roll Call, National Public Radio, and
CounterPunch, just for starters, we respectfully request that this EIS be used as the vehicle for
these necessary public disclosures. Additionally. the technical basis for setdement amounts
accorded the Indians in the 1986 Settiement Agreenent needs 1o be fildly documented in the EIS.
We, along with others, have requested this information in FOLA requests to the Department of
Interior and Open Records Act requests Lo the state of Colorado. All of these requests have been
denied on the basis that someday someone may have to go to court over these documents. By
denying the public's legal right 1o know, a more self-fulfilling prophecy has never been wtiered.

The EIS asserts that if ALP isn't built that the Indians will go to court 1o satisfy their water night
claims and that those rights would carry an 1868 priority date, disrupting the general tranquillity
af the area. We have already discussed the guestionableness of the Utes having another 60,000
AF of rights under the Winters Doctrine, given that they alrcady enjoy the benefit of 150,000 acre
feet.

The 1868 priority date is equally questionable and should be seriously addressed in relationship
to the following factual information,

Largely from the efforts of the United States. the Indians have approximately
150,000 acre feet of water at their disposal, but none of 1t carries an 1868 priority
date based on Winters Doctrine claims.

The Supreme Court denied the Utes any further claims before the United States
for the loss of the | 868 reservation, dissolved in 1880 and reestablished as the Ute
Mountain Ute and Southern Ute Reservations in 1938, in a decision written [or the
court by Justice Brennan. The reasoning was thal the Utes had already received
compensation on several occasions and were therefore forever barred from making
further claims. The present=worth value of those claim settlements has been
estimated at $800 million.

Tn a more recent court decision the Southern Utes once again tried to use the 1868
date for the reservation. Thougl the Utes were successful in asserting there
ownership of gas emanating from the coal beds in the area, the value of which has
been reporied to be in the billions of dollars, they acquiesced in the cowt's ruling
that their reservation was extinguished in 1880, Thus, they have ne 1868 reserved

OR1-2 Refer to General Comment No. 14 for a discussion of the water rights of the
Colorado Ute Tribes.
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water rights either. But they have gained billions of dollars in pas assets, and
still have something in the range of 150,000 AF of water for use on the reservation
which on the open market might also be worth billions more,

B. ECONOMICS AND RELATED MATTERS

In the Executive Summary at page ES-4, the Utes and their contractors assert that the EIS
evaluates 10 alternatives in lerms of:

Potential enviconmental impacts
Meeting the ALP Project purpose and need
Technical and ceonorme

As stated above, the second evaluation criterion is revealing in its honesty, and may be one of the
few assertions we can unreservedly endorse in this EIS. Indeed, the EIS is about constructing
ALP, and little else. The fiction or pretense that it is for the purpose of satisfying Indian water
rights under the Winters Doctrine through a full arraying and comparison of all reasonable
alternatives is laid bare. The claim of economic evaluation is also a fiction. Some of the more
elaring shortcomings of the so-called "eceonomic” evaluation are as follows:

|. There is no economic evaluation except for a desultory attempt with CPA's alternative,
Alternative 9, There is some attempt to show the public costs under the various scenarios, but
even these are badly low balled. On the other hand, there is absolutely no attempt to measure
benefits in any rigorous way across altemnatives. And no wonder, the economic studies mandated
under various federal statutes have simply not been done so there is no way of measuring
benefits. Further complicating any attemnpt to measure benefits is the fact that uses for most of
the water have not been identified. The EIS presents only nonbinding speculative uses for Ute
water which are so sketchy that their feasibility is unknowable, Disturbing to us is the rumor that
hack-room deals are being cut so thet Congress will be asked to approve the Seeretary's Preferred
Altemnative without the benefit of an cvaluation of altermnatives under the "Economic and
Environmental Principles and Guidelines for Water and Related Land Implementation Studies”
{P&G). These guidelines are required to be observed by the Department of Interior for the
purpose of protecting the public against ccononueally and environmentally stupid or wasteful
water projects of which there are far too many already.

2. Although, economic evaluation isnot a requirement of an E1S, the CEQ guideline strongly
encourage such benefivcost analyses, particularly when they could weigh heavily on the public
debate and adeption of a reasonable alternative. Therefore, we strongly urge this administration
fo back away from any parlicipation in trying to undercut federal statutes and planning
requirements, Moreover, before a final EIS and ROD are written an economic analysis from an
National Economic Development (WED) standpomt for all reasonable alternatives must be
available for public comparison | review, and inclusion, if only by reference. in the EIS.

OR1-3 Refer to General Comment No. 1 for Reclamation position on the appropriateness
of abenefit-cost analysis for the ALP Project.
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3. We recommend adding an incremental development scenaro for Indian water rights, whatever
they legitimately are, since repayment of public costs by the Indians is deferred under the
Agreement until uses can be found and implemented. Such an approach would greatly enhance
the benefits under an NED account. Such an approach is also very compatible with CPA's
Alternative.

4. Tothe cost scenarios for all the structural alternatives, the costs of salinity increase through
depletion, and the replacement cost of energy consumed by the project must be calculated as a
project cost even if they are not to be borne by project beneficiaries, but the public. They are still
very much costs of the project and must be so identified and accounted for.

5. The cost allocations shown in the EIS are incomplete. The planmng cost do not show, we
believe, the costs of this latest EIS, rumored to be in the 10 to 13 million dollar range. Neither,
apparently, does 1t show the costs of F&WS studies under Section 7 consultation. We think these
are: fully remmbursable as legitimarte planning costs. Alse, we think the releases from Navajo
Reservoir needed to mask the impact of ALP deplettons of 57, 000 AF need to be costed out and
shown as an annual operating cost of the project to be repaid by project beneficiaries. Any
attempl to make these nonreimebursable costs under Section 8 of the CRSPA is sleight of hand,
punishing the taxpayers for costs which are clearly an annual operating cost of the project. These
releases were originally estimated to be 300,000 AF annually. These costs alone should make any
reasonable person look more closely at an arcay of nonstructural alternatives.  Only if the
proponents are successful in transferring these costs to the public as fisheries mitigation do the
costs of the project become acceptable to those who advocate its construction,

6. Sensitivity analysis should be done on the reliability of projected construction costs of Ridges
Basin Reservoir and associated project features since cost overruns of at least 300 percent were
the rule on the last three major projects undertaken by Reclamation: the Central Arizona Project.
the Daltas Creek Project, and the Dolores Project.  Other major public works projects also seem
almost axiomatically subject o these kinds of inexplicable cost overruns, For example Denver's
DIA cost about four times its original estimate.  Similarly, the Boston Harbor tunnel is
reportedly coming inat over six times its original cost estimate, reaching in excess of $13 billon.
It is our opinion, based on the relevant facts. that any structural alternative will cost much more
than the estimates used to get the project funded. A thorough discussion of this likelihood must
be developed in the EIS with supportable data on the willingness of project proponents 10 pay
these inevitable increases. This discussion should include likely scenarios for alternative water
supplics at the varous cost thresholds.

7. The EIS still asserts that project M&I water contractors will have to pay all construction costs
with mterest. For the Indians these costs are deferred until actual use under the 1986 Agreement
and 1988 ratifying Act. At the same time much information is being circulated in the form of
memoranda and proposed legislation, some of it from sch-proclaimed fiscal conservatives in the
Colorado delegation, that would transfer all of the costs for Indian water to the taxpaymg public
and limit the costs to other Ml users. These scenarios nullify long-standing federal law
disallowing subsidies to M&1 water users. The reasoning seems to be that the Utes cannot afford
the exorbitant costs of this project, whereas the rest of can and should. The EIS should address

OR1
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the Utes finuncial resources in the context of their ability to pay. For example, we have already
touched on the value of their gas and existing water resources which can be measured for value
in the billions of dollars. Recent reparts in state.and local newspapers disclose that the Southern
Utes alone have an investment portfolio which Tribal leaders expeet 1o exceed one billion doliars
within the first decade of this century,  Add 1o this that the Utes have other substantial assets in
land, minerals, real estate, gambling, and timber which in total make themn among the wealthiest
groups of people in the state. Clearly, they should not be punished for their rare good fortune,
but neither should the common belief that all Indian Tribes are poor be used a3 an excuse for
transferring costs away from those who can and should pay for any M&I developed for the
[ndians under ALP or its various alternatives.

&, Under the Secretary's Preferred Alternative. the Q&M costs are greatly underestimated simee a
power rate of 8 mills is used, see page 2-122. The CRSP rate1s at or near 23 mills, we believe.
The rate has been increasing radically over the last decade or so. Thus, some discussjon as to
how sensitive these rales are to new expenses in CRSP operations must be explored 1n the EIS.
This is in addition to correcting the projected O&M costs for power.

9. The legal costs of the no-action alternative are apparenily so unthinkable that they cannot be
reported. The Department of the Interior should attempt the unthinkable so that the reasonable

cost of this alternative can be ascertained and compared with the other alternatives. Could they
possibly be any greater than the $83 million or so the public has been asked to throw at ALP in

assorted planning documents over the last twenty vears in a repeated effort to save Ridges Basm
Reservoir, the so-called last of the hig Reclamaton construction Projects?

C. ALTERNATIVES

The assertion in Table 248 that Alternative 9, a severely truncated version of CPA's
recommended alternative, would have little impact on the environment exposes a total lack of
understanding about the alternative and its relative merits in relationship to the structural
alternatives. Simee it would result in ALP water being left in the river, at least over the short
term, the environmental benefits are the greatest of any reported on in the EIS, We nominate it
as the environmentally preferable alternative for the ROD. We think the no-action alternative is
the second best environmentally preferable alternative since it too would result in protection of
the present river environment on the Animas and San Juan Rivers and so nominate it as such for
the ROL). .

Again the explanations given in Table 2-43 that Alternative 9 fails the test of "practicability” is
almost laughable when compared to the Scerelary's recommended alternative, since the latter is
the same old project they've tried unsuccesstully to build for the last 20 years, only this time
dressed up in some new language, but still at a cost of hundreds of millions.

For the benefit of the EIS preparers, the power generated by the CRSP belongs to the public, not
the users as you seem to assert in the Table. Those rates can and are mcreased to cover costs
with each new contract opportunity. So it is not impracticable for the United States 1o collect
from users the value of the power that would be lost with the project. Under the reliability

OR1-4 Comment noted.
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section, the preparers seem to think that Navajo Reservoir, as a CRSP storage reservorr created Lo
help ensure that the upper basin states could meet all lower basin compact demands even with
full development within the upper basin, has no capacity to store any water beyond present
allocations. Actually, only a small portion of the reservoirs capacity has been allocated Lo long-
term use, namely Navajo lirigation. Sales have been made 1o local users, but their is still
significant capacity left according to staterments strung out throughout the EIS document.
Threatening utility of the Reservair is the Burcau's agreement 1o release 300,000 AF from Navajo
10 mask the effeet of 37,000 AF of depletions from ALP. The reoperation of the reservoir under
the Recovery Program also will effect utility. It is for these reasons and others we continue to
ask that Navajo Reservoir be evaluated as a source of satisfying legitimate Indian claims. That
the Ute Indian leadership declared in the Denver hearings last year that Navajo Reservoir was
unaceeptable te thern probably helps explain why the reservoir still has not been fully and
systematically evaluated in the EIS. K

The prepares of this EIS totally misunderstand our allernative.. Alternative 9 is but a pale image
af it. What we were trving to show to both [ndian and nonIndian was that their water had
tremendous value in the river, Itis a common sense matter, but one the tradittonal development
interests seem quick to forget. We hope that the full alternative will be restored in the final E1S.
The alternative costs the taxpaver nothing when netted out against what would be lost with the
project. By deleting the Colorado portion of the alternative, the preparers have hidden one of our
main objectives--to find a nenstructural way for the people of Colorado to realize some econonie
henefit for their water that is both environmentally benngn and fiscally neutral,

We will not belabor the point, but the Ute leadership's assertion m public meetings that storage in
Navajo Reservoir was unaceeptable to them, that only Ridges Basin would do, should have
disqualified them to manage this EIS. Since when docs anyone bave the right to write their own
meal ticket at public expense?

Sincerely,
Phillip T, Doe

Chair
Citizens Progressive Alliance

OR1
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The current discount rate {approximately 8%) would reduce gross benciits by at least half. As to
the latter, the Bureau must update the project's BCA using the currently applicable, and more
realistic, market rates for power. The Burean's use in 1979 of WAPA’s power rate instead of
market rates resulted in far lower cost figures than would actually apply if the up-to-date
guidelines were followed today. See Environmental and Economic Principles and Guidelines for
Water Resources Implementation Studies, Section 2.12.2, U5, Water Resources Coungil, ULS,
Department of Interior (1983) (mandating use of market power rates in benefit/cost evaluations).
Even if use of WAPA power rates were permissible, these have increased dramatically since
1979, -and the original BOCA 15 obsolete:

The Burgau performed a BCA in the past, notwithstanding the settlement of Indian water
rights claims via the project. This illustrates that the Bureau’s newfound rationale for refusing Lo
doa BCA is flawed.

Further, even if the Bureau had a proper basis to forego the BCA to the extent the project
is intended to facilitate the Indian settlement, the Bureau has no legal basis to forego full
economic disclosure as to the costs, cost-benefit, repayment provisions, and other economic
wsues alfecting the non-tribal project participants.

Had Reclamation performed a benefiticost analysis, the results would counsel that the
project should not be built, Attached 15 an analysis of the project by EcoNorthwest Consullants,
which based on the information in the DEIS and other readily available information finds that
benefiis from the project are likely to be near zero, Even using the most optimistic assumptions
in the DEIS vields benefits that are still far outweighed by the costs. By contrast, the non-
structural alternative would have benefits for all parties.

B. Failure to Disclose and Describe Other Economic and Financial Data Relevant to
the Project.

The DSEIS fails to disclose not only the BCA but also the provisions for repayment, use
of repayment contracts or other instrument, cost-sharing, project feasibility, applicable discount
rate, ete. As has consistently been the case with ALP, the proposed project threatens the
violation of numerous laws designed to protect the taxpayer, including but not limited to the
Reclamation Projects Act of 1939 (providing for a report to Congress and the President on cost,
feasibility, repayment, ete.), the Water Supply Act (making state and local entities responsible
for local water development), the Water Resources Development Act, 42 US.CO§ 1962d-17
{mandating use of present-day discount rate where financial assurances have not been received,
as here), and the Principles and Guidelines, cited above,

OR2

OR2-2

Sections on Project Cost Allocation and Project Repayment in Attachment E of
Volume 2 have been revised to reflect provisions for construction cost
repayment, up-front cost sharing, and applicable discount rates for capitalizing
operation and maintenance costs. Project beneficiaries will be responsible for
paying federally funded portions of the project and the associated operation,
maintenance, and replacement in accordance with Reclamation Law.
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OR2-3  The purpose and need statement is very specific in describing what it isthat the
federal action is seeking to achieve. Primarily, the actionisto finalize
implementation of the 1988 Settlement Act. It istrue that the specific terms of
the original settlement are being altered. Nonetheless, the action hereis
intended to fully resolve the remaining Colorado Ute Tribes water rights claims
by providing an assured water supply and other benefits consistent with the
rights quantified in the original Act. In addition, the action will provide a small
amount of water to other non-Ute water usersin the four cornersregion. This
supply does not change the primary purpose of the modified ALP, that being to
finalize the 1988 Settlement. In fact, the Tribes consider the non-Indian supply
necessary to secure agreement and support for the Settlement.

It isvery important to explain that the purpose and need is not ssimply to supply
some quantity of M& | water to the Colorado Ute Tribes. Instead, the water and
other benefits being supplied are intended to fully resolve the water rights claims
of the Tribes, and therefore the associated litigation in Colorado District Court.
The action ultimately selected must therefore satisfy the criteria set forth in
Chapter 5, Section 5.2. It isalso important to note that settling Indian Water rights
by negotiation as opposed to litigation is recognized as sound public policy. See
Chippewa Cree Tribe of the Rocky Boy's Reservation Indian Reserved Water
Rights Settlement and Water Supply Enhancement Act, Pub. L. No. 106-163, § 2
(1999); Criteria and Procedures for the Participation of the Federal Government in
Negotiations for the Settlement of Indian Water Rights Claims, 55 Fed. Reg. 9223
(1990)].

With respect to the identification of end uses of the Tribal water supply, itis
important to understand the nature of the water rights claims being settled. These
claims are based on the Winters doctrine which states that the establishment of an
Indian Reservation carries with it an implied reservation of the amount of water
necessary to fulfill its purposes with a priority date no later than the date of the
reservation. Thisreserved quantity of water is therefore sufficient to satisfy both
present and future needs. In settling Indian water rights claims, the federal
government has articulated a goal of seeking to ensure that Indians receive
equivalent benefits for rights which they, and the United States as trustee, may
release as part of a settlement. 55 Fed. Reg. 9223. Accordingly, a settlement
should provide Tribes along-term supply of water and respect the Tribes
sovereign right to determine the specific uses for which the water supply will be
applied.
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The failure o ideniify scounl s Tor oibal waler (s 8 fusdasrenital New that isfect the
oty aralysis underiaken by Reclamation in the SEIS. Winhout knowing how waler wall
whally bo wsed, if 15 imposmile to intelligently predict whether or not the sobstantial storage
Facility proposed for Ridges Basin will ackmally be required. Other than providing for witer uses
prgimate o the proposaed resareoir or wilhin the Animeas Basin itsclf, it is diffioul 1o seo whai
mdvaniages he Ridgis Basin Reserenir will schieve that could nol be scsomplished by exchange
i e peosserous glher ke federal fiomge Tecilites in the groaler project seea. . The end
uses ol the wwer ane “connetied oed inlcrdependent eclions™ ad WEFPA, on fhem mives B
completed before the peoject com be approved

Thiz failsre to specify actual water uses is nod remeedied by the speculative, “non-
FBomading ™ woacd aflicncd inthe SEIS, Whalke several of Busse may have miil ol s poind in the
lining, ebara {naoially inckaliag (he single-1arpeil walsr e propecsd fof e
power planl | e whinlly & pecisl alive s pain ey :-llrllll evis the moal ofHlmisee Sesuim s
absoven future devebopment in the four oormers region.” Mo privale ssctor imvesior - whether for
prafit or nod-for-proft - would ever direct resoorces ingo =uch o fanciful scheme, repardless of
the beneficiaries.

jeact, b ool Mined

Becaime Reclnmalion Rila i speeify the altiman: wes o wheh projest waler wall be put,
i fundamesaally Eails o mest the mosi elememary of NKEPA's reqasemenis: deicrmmining wil it
5 the fiaderal metion secks o ochieve, so thet poientially beiier altematives may be meaningfally
examined. Given this filure, the only credtly forrseeablo o for the majority el cich iribes”
ALP waler is marketing or leasing. 17 ihis is indoed the primdary poal al the Eibas for the
foreseeable future, bowever, the ALF progect will actually prove a burden, nol an assel

¥ Ger SEV] ol 30

i snggestian st 90 Uha Tnbas woald constrect srd eperaic o coal mns asd caal-frad poeer plani o
Riddgs Baii feiiyvo i | prasses ivd Ieple realities: Ting, than coad resenves o0 1 Saethorn e BEsenaiae be
oo derp o be cocaormacally reised dccasd, thal the propsxcd dike Nor e poraver plisn wos bl ploce 0 apraied o
the Ches | airehed in leas Wensda Mational Parkc amd thord, that sochia bog il chongs i the clecincal praver
iechrsiry bas revabed @ oo shif rom eeal e aakesal pas peeeialion

The darghe-ba g wes propesd i thet Lne Ml odirmai v Trikes -- ohe Lo Plats Bosin Boana, wich o wader u
requirerrere =f 4 400 sore Feed -- oo aimimly unliely, F e Eilfereel remees. Dielory of wwer from
Riddges Rain o the L Plaa Aeus wik] recesiaie conerscion of knp iy add curemcly amile devery

T iics dimibr (olbei on & el by soaled o s propeasscd Mor @9 orggined Ardrmas-ia Plats projeci. Sclimg
amrde akogother the inBal quoriion of wheiber e s woald Taed i1 Tesarscially soand 2 melor ma capial
imvomsTend reguined o consdnuc thee worka, o e origrsl ALP progeet dorormitraied, delivery of sa@ies 1o
the La Plata biia Do RRdges Dasin mosorad wookd saqaires 3 wrs of puimperg vidisos. Coscomitand
operticn and mamdanes coals R delivery ol wibled 1o e La Flas Badn wok] plmes comsinly resder auch
s prod i vely acpansve, even il ase diercgards the highly coetlly delivary werks that wisdkd b regidned |a
the Tl woilases (iind S il 0B thes (e gl Bsalf’ b respaarads )

OR2-3 Con't Notwithstanding the Tribes' right to determine the specific end uses of water

consistent with applicable law, the Tribes have identified non-binding uses for the
settlement supply which areincluded in Chapter 2 of the SEIS. These potential
uses are used within the SEIS to provide a reasonable overview of possible
impacts that would be associated with certain uses. Any future use scenarios will
be subject to NEPA review at the time they are proposed.

Finally, the assertion that the tribes do not need the settlement to market their
water rights over- simplifies theissues surrounding the marketing of reserved
water rights. The Department of the Interior supports the leasing of tribal water
resources. Nonetheless, off-reservation use of Indian water rights presents
complex legal issues which have not yet been completely resolved in judicial
decisions.

In 1994, the Department proposed Draft Regulations for Administering
Entitlements to Colorado River Water in the Lower Colorado River Basin ("Draft
Regulations"), Within the preamble to the Draft Regulations, the Department
expressed a preliminary conclusion that "in the context of the Lower Basin it is
permissible, without additional authority from Congress, to allow for the use of
Indian reserved right water off the reservations.” This preliminary conclusion was
based on (a) 25 U.S.C. 415, (b) 25 U.S.C. 2 and 9, and ( c) relevant portions of the
law of the Colorado River, particularly the Boulder Canyon Project Act of 1928,
43 U.S.C. 617 et seq. Thelatter authority does not apply to the Upper Colorado
River Basin and does not therefore provide authority to support marketing by the
Colorado Ute Tribes. In addition, asignificant number of responses to the Draft
Regulations expressed a strong view that thereis no existing authority to support
the use of Indian reserved rights off-reservation [See e.g. Letter to Reclamation
from the Upper Colorado River Commission (Jan. 27, 1995) (“The Commission is
particularly concerned about provisionsin the Draft Regulations that would allow
interstate leasing ... and banking-marketing ... of Indian reserved water rights
....[T]he Commission is not convinced that any of the statutes discussed grant
authority for interstate leasing or banking-marketing of water.")]. Thefact that no
agreement exists on the off-reservation use of reserved water rightsillustrates the
value of resolving theissuein negotiated settlements. The marketing authority
specified in the 1988 Settlement Act represents a very valuable provision to the
Colorado Ute Tribes, one that is not subject to legal challenge.
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|, To the Exirmt that Trital Waler Marketing is & Fro Animns-Ly
Plata Taryns Trilal [sieres.

The tribes do pot need the ALP project im order o markes their wales, Tribal peserved
righia, umdibe: slaiv-bry based appropriative walor nghis, reguire neither diversios nor “ese(icial
= 10 b vali), Bee Ariznna v, Californis, 571 025, 546, 600 {1967}, Accomlingly, nssaming
Hhe ireted i il MEUJ the: semlemenl agrecment comenied b the quaniifisstion of Seir
warer Flghtd spezifisd in the Semlement Act, they conld begin marketing Beir wales indsy. The
only question is bow e Intenor Department o nad should best s theem b thew effors o
i 50

Eushfing the ALP pregeet, hiwever, i one of the Jewt helpful thangs Enterses ssm du I
ercaurnge bl weser markessg. This ks spparen for ren reasoas fime, becaise the wibes will
relimquish the privileped sistus of theiz reseoved water rights when the ALF projecs s bailt,
wehich will sevenl v constrain The markas i whech oy mighl ke or sl their righs; and
sparred, beeatme ALT projict CHEN it will [inposs [neremental financial e oo wales
thum e tribees mech U narkel, @ mergieal codl which iy likely 1o cul desply inlo the profis that
tiee anibes conld penlize from leases or sades of their waier. We nddress ench of these probems in
herm.

- the sshjeet the tribes” waler
pights s s [ s inlessioe wuter

Fhacmisy ibal moservml Aphis s derived Tnom sl povesned by fedezsl lnw, ey are
subjesy W sale-Phased pesirainls on alisstion. Mln.wﬂ& of imfian 'Waer
Rights: The legme ol the Ooimineece Cliuse, il L F o 13 1%
Conseguently, were ibe Ute Tribes's peserved witor rights aol subjectod o the mitations
imposed by comvermg their woter 8o ALF projiect neserved rights, i appeara liksly 1hal they
el sell o loosz itheir watér o oul-of-sinte market

Thaete are 1w pritenlind beirrlees b pancketndslin of wnbal reserverd wiker rights: 1] the
fedleral Mon-Interoourss Act, 75 ULAC. 877, and (2} hamices imposed by siate law

Whil the non-Intiramice Ao does pn by s eme apply e was rghis, even i b
wimsh) her alT- peservation marketing, o eeed sob detnin Be mribes here. Congress willingly
walved spplicsion of the Mog-lntercours: Ao i the [9EE Setilemem At umsl thers i nooresion
i believe it would not frecly agro %o din s in Raue |eislation metiarizing aliemedves o the
ALP praject. Moreover, Enderiod has alpesly expnced s belief visa-vis otser iribes that it b
the mabority 10 sdministmatively walve spplicmica of the Mon-Intercearse Act. - See Carnerand

Chilerie, Futies Skl The Law of fhe Codorado River in the T ~First Century, I7 A 51
L dEm, 453 r!?ﬂ:[ﬂﬂﬁhﬂhhﬁ'l Dirall Regelations for Addmmaleriing
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Entitierenia in Calormdn River Witer in the Lower Colomdo: Biver Tasin {Mwy £, 1904, Tho
{ag s wesaning that he Men-Tnlercoumse Al even appliss o witer rights] Comgressinml sction
mary well be unnecesury.

As o recent article notes, 1 appears likely that tribal reserved water sghis by daeir very
(et e muriuns rom prenviseens al stalc Ry thet weuld heir irjhal efTers $o mordket ther waier
nereas sihte lines, See Seldin, Fﬂwlhﬂulwnﬂ‘hﬂlht.liw Lierao had the
mboriny w0 odmmaree]y tribal markesing, and may tus peeemnge saie efforts o
Tinder inferatsie marketing ol il ool nghls. Tt FR4 Dmll Roguletbons for
Adbeimiarerieg Entitlemeus o Colrsdo liver Winer in the Lower Colomds Rives Rasin,
Emencr stated izs belief shat it lad awtherity under 23 LL5.C. sectons 2. %, and 413 i amhonze
Irihss lo less Their waler ofTrewvation, When am sgency has authoriiy ina particuler arsa off
lsiw, i1 n el pate regubilinn preempisg el legsdaion . with e livve cae ™
e iy ot o e TR Tk wae e s s, s

the power o L 1heir water pornss stue fites, # could esahle
the tribes to command the best prices ond tems aveileble. Inveror’s failone o meseon this
option im the SE15 — ezpecally proen Imerios’s men artizulation of its poreers @ a previine
dsperimenin] dotanenl — i@ iregwms bl phves e psiretion oo bl water markeing
Impnsed by the ALF project.

I exstatraal o e Grvorahile msdketing conditnns empeyed by mibal reserved righns, the
Setloment Agreement provides thal the iritcs” rights 1o waker fom o ALT projecs shall be
“pregoct roserved mghts.” Thae Apreeiieni dpesifice thal sy lescemg ol the: pregeell el
tighiz will b consirined by the rejunesicas of stk law. EEEMuu.ﬁ.getuuﬂuun
ViR m & {::ulruuhlnju'nhlhﬂ-.ﬁ:dugmbqludmlutl Sew section IT=E1-101,
10 S {199, Consequenily, if the ALIP project is construcied, ihe Ube tribes will be unable
10 o iheir waber oiside of Colomsdu, and thus will ose the et maweity of Tiveahle
inarkais for S waler, Morsuver, the Setilement At specifically prohibiis the tribes foom
maiketbig ALP piuen vater fo the states of the Lower Coloradn Kiver Tasin unlioes non-Indin
wrier rights helders could da . See FLL. |D0-5RS section S575), 102 Slat 2073, 2074, For ke
erperszs ol macksting, Serelin, e ALP projpet foefeis the mique valie of wihal peservad
reghra. sl 1his senously consmms the markets which will ke mouilahle by the iribe,

J Fivaime (e Trikes will b roponaite fir. oo semum, AL project Grithd
e, ey will] essennally fhce 2 hewvy tox oo muy-winer oy mamket.

The SEI5 acimawledgpes s the tribes will b nispomible Tor ALP propect Q&M coms
when they use their valer, Ser SEIS a1 3-11, Thus, wheneves & tribe execaled o commet n
marksd i|¢muﬂwTwrWumimwhhmFt&m_i-mﬂhhﬂﬂh
subrest (b the commc price per asne/(oo) the (MM charges asccinsd with de AL project.
Rince tha cnste ol pumping waker uphill ima Ridges Assin reservolr will be extremedy high, ths
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will mean that sach sone'Toat of merkeied tribal weter will sulfer o enrademble incremental
charge.

vy, the tribes wiould med suller sach o change i iheir waker rights wee not tied w
Erax AL progect. Asd, undess The trilses isicad 1o rmark their waler only i the Briel anca ol the
Animas Biver Hesss bedow Ridges Basin, there is no oeed 10 seguleee delivery of marksted waler
with Ridpes Basin reservoir. This is 5o becoese of the exiensive network of Federal reservoirs.
thrt already exist in the poogect area. Even if the sribes only intended to market waier within the
San hean Bazin, the Lemon, Yallecito, and, cspecially. Mavajo resenvoirs could facilitate the
exehanpes nevded 1o emsere delivizios oF marketed tribal waler. And, of course, il The Irbes
weire: inberested in mork cting ther willer 5 the Lower Colorslo River Basin e they woukl
undderbtedly resive the sl Biversbsle prises amd lemms lor tair reserved sights), they oould
cromere: deliveries through releases from Loie Powell. Bterion eontrols sl of these resenairns.

[n zam, the ALP project i nol necded 10 Dacilitse iribal marketing. and indeod will
impose semious kegal and economic pemllies on tnbal attempts 1o marks water. And brecauss the
SEIS alfors mo foewmsenblc wae N Be majrity of ribal wiger other Than sarkcting. Inlerior his
Userifone Dailed bi justify asy sctil nead Gee i ALP peoject.

A relaied poimt s the GSELS's failure o examine the purpose and meed for the project if
fachlities w comvey waber (o the [ndisn reservations ore never boih. 1t is not speculative o asser
thi sech comveyance facilities will never b buile; the “non-tending w=e scenarios™ mo of -
reservation, regiomal marketing types of wsos

[T settlemamt of Indian water rijght clissis s iraly o purpose of e peoject, as the DEELS
socaerta, Uhaon the TISEDS st make u;pmtum_ltﬂci'mumlmiquurﬂlzuulurm.'
Foemeer CWEH Darecior David Walker bas roted that since delivery facililios o the rescrvalzons
mre not likely oo be built, "t Indian water will be for soertain Tuturg wsis wnless e Tribes
sk i beasw o zell weater oul of siate.” Dendd Wilker Memomndum ol Ausgua IT, 1991 m 4.
(attachment | 10 Oed, 16, 19591 Modics Letier 1o Berena of Reclnmsation by SCLOFL Furdher, the
DEEIS should cxamine the purpose and nead f consmicton of the project facilities if the tribes’
purposcs el needs veould e mel by waler leasiag or seles and tha water coalid be stored in
Lake Poveell, wihere suress capacity sxiss.

The HEPA regulations and the Burcau’s MEPA Hasxdbook require the Barean w0 deseribe
thir purposes and needs for which 2 project is desipeed. 40 CF.R. § 150E15; the Bureay NEPA
Fandbenk at 4-E The Handbook gives o exnmpde relevam o ghe new, changod ALF:

* (hrer abseal Jure 20, 192, the rribes with waier righes s the Coloradn Pheer Basin ssbmised o the scves alies
i tha Nasin ihe "Pasiios Paper of e Tm Indien Tribo with 'Wiler Rights st Coborsdo River Bain.”
sapEEsitg boising i o viakh dlomaive

OR2
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Thediscussion of alternative 10, the No-action Alternative, has been expanded
See Section 2.3.2. The potential range of outcomesiif there were litigation in
the future of Colorado Ute Tribes water rights, including the impacts to existing
water uses, is discussed.

Themodified ALP Project which is part of Revised Alternative 4 is afederal
project designed primarily to settle the water rights claims of theColorado Ute
Tribes. A small portion of the project water supply will also be provided by
contract to non-Indian water users. Asistypical in many Indian water rights
settlements, the Tribes' share of project construction costs are anticipated to be
non-reimbursable and therefore, fully financed by the federal government.

The non-Indian water users, however, will be expected to provide full
repayment for their share of project water. Nonetheless, federal funding is
significant and potentially comprehensive, subject to some percentage of

repayment.

The Department of Interior Salicitor has determined that a Federal Project can
receive contributory/cost sharing funds from non-federal entities. Outside
contributionsto a Federally mandated undertaking (one that requires
authorization and/or appropriation from Congress and an EIS that provides
environmental impacts to Congress) does not jeopardize the Federal status of a
project.

The Solicitor's 1983 Opinion (90 Int. Dec. at 257) states:

"Within the meaning of section 404(r) of the Act, a Federal project is one for
which, prior to its authorization or appropriation of funds, an EISwas
prepared and submitted to Congress which set forth the environmental
impacts of the project. The preparation of the EIS will generally denote a
Federal project subject to the section 404(r) exemption. Financial
participation by state or local governments does not disqualify a project from
being a"Federal project" qualifying for the section 404(r) exemption."

Therefore, for the purpose of this undertaking the ALP Project is considered a
Federal Project.

The uranium mill tailings at Bodo Canyon will not be disturbed by the project,
and any material excavated at the proposed pumping plant site, at the former
Uranium Mill location, would not be placed, either asfill or dredged material,
within the aguatic ecosystem. Any potential dischargeto the "waters of the
United States" from upslope construction activities would comply to the
restrictions on discharge as embodied by Section 401 of the Clean Water Act.

The uranium mill tailings were removed from the uranium mill site by the
Department of Energy and Colorado Department of Health under the Uranium
Mill Tailings Radiation Control Act (UMTRA) in 1990. The Bodo Canyon
UMTRCA Disposal Sitewill not be disturbed by the project, and no materials
from the site, including ground water, would enter the Ridges Basin reservoir.

Any material excavated at the proposed pumping plant site at the former
uranium mill location, will be tested and dealt with according to mitigation
plansincluded in the FSEIS. Section 3.14.4 discusses the impacts and
mitigation, and Section 5.4.14 discusses Reclamation's commitments.

The proposed pumping plant intake structure would be located separate from
the former uranium mill site, and no uranium tailing contamination is
anticipated to be encountered. However, prior to any discharge of fill or
dredged material into theriver, the soils and groundwater at the intake
structure site will be sampled to confirm this. In the unlikely event that testing
is positive, appropriate mitigation will be implemented to prevent placing fill
or dredged material within the aquatic ecosystem.
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Page 1) OR2-7  Reclamation has developed the 404(b)(1) Evaluation (see Attachment B in
Volume 2) to meet the regulatory requirements of the CWA, and in so doing,
Llrsrhiien i @ b gl batam.  Becmes wsanium mill inilings were umil ecesly ciled al e see addresses the points you raisein Section C of your comments. In addition,
6 pried dlvesaieh Tin B Anipies Bives, and the elings i sow becated ose-jlisrler detailed responses to the comments of Hydrosphere, Inc. are provided below.
s s wm the s5e ol the peopossd Ridges Hasin Reservonr, & ioxic pallutane o sreplicaed in this . . .
(con’t) case; and the exempion ender 33 U.5.C. § L3447} i inapplicable o this projeci (1) The FSEIS fully meets NEPA compliance requirements, as set forth in CEQ
and BOR procedures.
e Rietau Has Failad Tio Comaply With the Regaranesta of § 404 (1) . . X i . .
(2) The FSEIS contains a detailed evaluation of alternatives, including support
Even If Aninus-La Plaie f8 o the cegory of peojects that could qualify for an for selection of a preferred alternative (see Sections 5.2 and 5.3).
. 1 rihs ST & Fi 1 « Euyled oo comply wark tuo ser ¥ sher miahgho
exemymlion under § #ir), the Buresn hax filed to comply with thm secton 2 5lEhike (3) The wetland evaluation has been expanded in the FSEIS and 404(b)(1) to
inaciexiate Fi% For Prosect incorporate an analysis of functions and values of potential wetland impacts
e T and wetland mitigation (see Section 3.4 and Attachment B).
Tn .|.||||.' fior .|.r\:-"\. '|:|r||||l|| wraler § 404 ), the Praereni sessl aiibihll pe pdegudle S5 b (3)(i) Impacts to recreational boating on the Animas River would be less than
Conpress. Ser 33 LLEC, § 153846rk Faor all ol the ressons discussed in Uisse comments, mnd significant (see Section 3.11.4). The discussion on potential impactsto native
thise meorporaizl by relerence haede, the DSENS & inndoganies ALF therefore dives nol qualify fisheries, and mitigation commitments, has been e<panded inthe SE|S($€
W Eei Teder o dfHir], and the Durean camnad r-.-.:.;n-.l with oy aspest ol ||.'.-i|'.'l Section 3.6.3).
comstricieon withoo obiaming the neceeciry 54 H permil
(3)(ii) A full series of public scoping meetings, public hearings, newsdletters, a
website on theinternet, and other public informational activities have taken
7 2 Failore 1o Anadyre racticablo Albematives place which fully meet NEPA public involvement requirements (see Section
6.2).
LUnder whee (B 1) gaddislines, the Burean mus esiablish that e are no practicrhle
phermatives 10 s curmees propesl for Animas-La Platn thal woull] feve less adverss linpeel o (4) Reclamation has been in consultation with Colorado and New Mexico
thee aquatic scosyetem, 40 0 F B 230 [ Ma) The Boresu ke sol dons so water quality agencies, and if deemed appropriate by them, will acquire

Section 401 and 402 CWA permits (see Section 7.5 and Attachment B).
Chur dissesion ghovee cimcerning the Huresd's Budequale NEFA alicmabves anpys=s i .. X i i
iisl B [ere, sisid we incorparase thas section in its entivety here. The Asafinal matter, Reclamation’s balancing of environmental impact of
sl ves e practicatée and woukd bave o s sdvene efTrel on the it Refined Alternatives 4 and 6 are not skewed in favor of Refined Alternative 4.
pepivaienme The Hurees™s (Eilum o chonse the constrectuml allematne vasliles 46 CF R § leamatlOn'.sanalyssapplleSthesameasstptlonStp.eaCh alte’natlv_e. For
example, Refined Alternative 4 contemplates the acquisition of approximately
10,300 acres of land for which the appurtenant water rightswill stay on the
land. Thissame assumption appliesto Refined Alternative 6. Of the
SE ; ) X estimated 20,640 acres of land which need to be acquired under that
_I hic Hharemma b I.'- Jotl fn muppad s -\.Ill.'l. v it e S 1l iEmaLe wish CVERNLT alternative, only 10,340 acres are contemplated to be subject to achangein
Lf, wi- 17, Thet Kheres s Blies 0 Jppar Wi cypimos |1 Cndimg 1 oo icable allernstivin location/use. In contrast, the comment suggests that Refined Alternative 6

250 00y, 33 USC 46 1344 aead 131 {a) and niher relevant provizions ol the Claa Walsr Ac

and its mmplemeniing repulatioss

Wk, 33 U S C H 1348 and £111{n), other ralevant provisicss of fhe should be viewed more favorably since no water will need to be taken off the
Clesn 'Wner Act and its implementing megulations, sl (he Ad e Procedune A, S land for the foreseeable future. We disagree with that assessment of how the
. S, e o Frirmaly af il foorth v Hadl, 850 b, hupp, S, e ! Colorado Ute Tribeswill use their water and believe that the Tribes will begin
imgy s uniiipponied by evidence agency’s procticsble-aliernatives analyss and to utilize their water much sooner. Nonetheless, even if that non-use

assumption isapplied, it must equally apply to an analysis of Refined
Alternative 4. If Tribal uses are not immediate, then average annual
depletions will not approach 57,100 af per year and impacts to the river and
associated fishery will be minimal, particularly since the dam and reservoir
are offstream.
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In Cimeszaimes Martinee®s tesitmany 10 the Senete Comesinze on Eaesyiy and Meteral
FResourmes and Senate Conmatiee on Indian Aflans (June 24, 199K}, the Burea inok the positon.
=1 an |nadim-only alemative mus be anabyred:

For sxample, Bechstation B that the cest of Radges Basan Dun o prosided G in S,
1771 vonadd e peulinecd by an smach ag cos-hal £ il o eaorvess sullicient i hold oady the
Frafran M1 witer wiere eremted, Sich o ressrval oty anl provide cenmin fish and

el ldlife o peereatinn beseli s, tal o Adnvimestration befaeves that augh & clasge so the
mudiled Animes-LaFlea Project proposl should be anslyzed is Bght of s potential
oost mrvitgs. There appesrs 1o be o meed 30 allow for explorstson of o virey of
shermatives menns o debiver waler o Bw Tribes, mclo@ep alemative dam sise,
PUMpEgE GIpactes, and i e figumatioes s wel] m puissible noe- s sl
ulicrratives asd nther sosls msilalile o meet the Tribed nenls, s dar pobenilal webe-ulfs
el npperiumiticn can b ederviood. Iy Congress mal the pobls: ot lage.

1 Cailiire 1o Consider fhe Froject I Under ke § 4 1
Guidelines.

The DXEE1S 2l iie 040} asachmen] prrpon 1o comdinag an analyis of wetlands bsees
wifficaein o merd B meguivemend in § 408000 ol the Chesn Weter Ael (Mconsidzration of the
yuidelines developeal wmder subsection (b1} of this seotie’p. They do ot do so. See nlso e
incerporsted eomimenis of Hydresphere, [nc., wath respedt to incoomest et asspmptisss in the
UM 5 1 i ol ysis. Thes Baarewa theredore does ned qualify for an exemplion from § 404 ol the
lean Woeer Act ond musi obeain indviduall permite fro lhe Corgs of Engincers

W st pole again That many of The [laws scess o sies from the Bureau's desermsmation
that Alemetive 4 must be Sl 1o be superior. This leads w0 blsantly enoneous sxionents
conedining he eavirnsrsenal impsce of Albsmatives 4 md & For example, Tha 404 annfas
flal b b sokowbed ge that Allemative 4 will result i impaces to refupes mnd smchaten, and will
result in degradativn of pood wed riffle complexes nd significant impacts wonatiee fih, o
milition, the project will affiest up b0 HHE acres o uplind game habial Altough dee 401
il veis wlatiss fha | these mepaciy of Ahermaiive £ afe speeulative. i e the DES stbes that
the will pocer, and il is wskinaem whether they com be mitigated. By contrasi, the projeciod
[t o westbaracts froin the: pon-siractnnd aliernative s no going to ocsur o all, sinse mo wilts
will b imken off the land at eny time in the oressvable feturs ¥ wnber weere Uidicss 04T the land.
a5 detailed in the Hydrosphers letier mitrgetion woulil et bea probdem. Thius e halsncing of
eirvironmemal impacts of Alersaiises 4 and § are skewed i fvor of Aliemative 4. The
Elydropinere pepon detasts mumy such prikiema.

Mursiher exnrple {8 that the $04(b) mabrsis fails o consider thad There ars o el lae
uses fnr the waier 1o be purchased, and esefimne oo fmpacks 16wl lands Wil secur unlll some

OR2
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poimi in the far distane fifore. Thes oy |oss will nod cocur 8o a long time. and any misigation
would b perfocmed incremenially. Thas stromgly militndes in (v of Allenaioe & | nddition,
the: analysin provjdes: no basiy whaliocer Tor the claim: that lerpe ssounis af wellsuls will he
Impeial

11 Tz (h'x | § guidelines prohibil discharges which willl bave sipaefivan slverss
offects on receewional values, 40 CFR. § 230 1 0cH3). A deseribed i desall ebarders i thin
letier, in incotponsal enmmetin, and i our commenis on Be 1992 DSEIS ALY will have s=sch
e eifent on receentioenl hoating m both the Aaimas mver below Dorengo and oo the San e
river berween Wiuff, Ui arad Lake Powell, = the Gedd Medal Trout Fishery in fhe Animm, il
rn mecreational wses of Hidpes Basin,

iy Hoither e DAEIS, o At 1, nod the 1950 hpecial Rogon oo Wetlssds
sk e regpeinite [neiusd findings sl deierminmions nder 40 CF.E § 5500010 nnd 123 nor
lias iz Borens emgaged i an sdequolz pubc indenest neveesw process with suffician peblic
notice and comren on thess ieom. See inenmponred somments By Hindresphene, [Be and San
Juan Cititena” Allinnes, This does ned selTies o meet the snsdesds of the (8] 1] guldelines.

i | gabups L (semin Seiaie Waer Certification Unaler 33 115.0. §
1341,

The Himman bas annoaenced i mie i pod 4 acquue sine waies gmlity <erifications, as
revquined wnder B 40 of the CWA. This (bilwe o oscguire these certificaitons violabes 13 1540
5130

Appemnihy the Baream sty (55 nfussd ue seduive Uhese covtilcatons on e 1heory tha i
noeds o fexkeral licenacs of permis for Animas-La Fais becauss it claims an cxemption rom
the CWA § 40 permitting process. Even i the Buroa's daim of sxemplion hoss § -804 s
legally adequete - s it is nof — it simply is o trie et Se Borrms reais o (sdeml llcemses or
permits 0 mve foreaed on Asesas-La Plaw o eosmple, te U5, Fish end 'Wildlife Servic's
ni-feagnly opirncn under weetion T of the Endangered Species Act nn fhe Buman’s so-called
“rq—mhbudpn.dmnmnlut"hhmhﬂnulﬁdlmllmmm wirkin the
meaning of a4 §801_ s dhe Tioremn woeld b barned by fhe FSA frim saevdng foresed with
may porthon of Animas La Ploa in the absenea of this so-peopandy egision,

Plecasg il geeudy foderal licenses and peemiis 1o move forwand with the penject, the
Flure s fx regquined 5o acquire sate waier qualiy soriSicationn for Animas-Lo 'le usder 35
LS. § 130 s Enilure o 8o o viclales thes section of e CWA

OR2
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IV, THERE I3 SIGNIFICANT RMEW INFIRMATION RELATING TO IMPALCTS OF
POWER THANYMISEHIN FACILITIES

The SE1% mdicaies thai WAPA will sapply the power needed w rus the Dinmgn
Ponping Momt. The SEIS purpocts o defay amalysis of impacts resuliing from exteroscos of
service reqpaired for The DT, bowwever, 60 i Ester daie, with MEPA snaliods o be oomplaed Ty
WAIA

The MEFA analyils provided Tor e power hoes w0 the |DED FER 0 sow ol of e,
Spmificant mew informeton s svatlable coneeming the areas that woulil he affecied by such
entensirs. Dspecially notshle i the sigmificant residengial devslopment ihat has aken placs
s TR0, ikeveloprment that posy will likely = negalivedy impactsd by Bcsliies nosded o
peorwes Ehe 1P, Wikiife habioation patienss have themsehes been aliened by development, snd
mny ba further infrinped ugon by power facilmy exdemsons

Becmiss e TIFT cannol min il povwes, sonrtiictssy ol the powe Bsilllies sesded
for ihe DT i® inestricahly smiepaoves with Be ALP gempece. MEPA e dorkids deferzing
il ol s (s die powed ESClny eoensions neaded foe the P, Heclamation™s
fallure 1o fdentify and analyre des impacts in the SEIS s illegal.

V. FAILUKE T8 ANALYZE THE IMPACTS OF RECIFERATIONY CFF MAYAMD
HESERYVOIR Ak A CONNECTED ATTIHEN

[T Murean kas onmmitied 10 mweperston of favajo Dee pl Reerooiras pan ol he
mitigntion commechnd o the ALF. Furdher, thi Winsiii ks siead (sl peajerallon 1osdieo
redull ool the Endanpensd Species Aoy el lmins over ALY, Leter of Mimch 4, 1991, fmm
Filmul RobisenTHick Chald 1o Calen Berboagh. Decvme ® s o omtical part of ALF sl
prutpromed ALF mitigarics, the Oureay mms disckoss and deooribe te peoposnd renperation of
Meavao, and recperation’s impacts in the DEEIS. In addiion, 1o the exlemt #ad NEFA analysis
mnil cornnlipton urder e EEA lve nod bewn completed [or Maveps reoperilion, consecisd
actinm mach o AL carmsod go leeind]. Tl Buseau must slsss snaltyvze whelher S ong - e
conmiinmen] can e msde comabmen with the mihomzing legeshytion (nr Mavege, 48 LEC§
i

VL IMPACTS TG DOWHNSTREAM WATER RIGITTS SETTLEMENTS

Tl DHELS apparendly comluden thal & hoh-sirasues] aliermiive woald be undesimble foe
eovvirommantal justioe rossom, because (L vl uee the remaining availnble capacity ol Mevga
Rz i [or storage. This stileeent w meceect. [heee has been oo showing Bail capasity in
Mavajo would be tesanary, sesce tlie use ol the waler s imblely b6 change, This {s cspeeisiy
since the Horeail has sl lower depletion amausis in ol b asywne 4 firm 'i-'F-|'-|:\- ol waler om

OR2

OR2-8 Thediscussion of electric power transmission facilities has been expanded in the
FSEIS (see Section 2.5.1). WAPA would be the lead federal agency in future
NEPA compliance when anew connector lineis proposed and would tier off the
ALP Project FSEIS.

OR2-9 Consideration of Navajo Reservoir operation issues and impacts (e.g., flow
regimes, riparian impacts, reservoir levels, reservoir recreation issues, trout
fishing and habitat issues) areincluded in the FSEIS using existing data.
However, the FSEIS does not serve as the environmental compliance document
for Navajo Reservoir operation issues. Reclamation hasinitiated the
environmental compliance for Navajo Reservoir operations, which is separate
from, but coordinated with, the ALP Project FSEIS. Thisinformation can be
found in Volume 1, Chapter 4 and VVolume 2, Attachment C of the FSEIS.

OR2-10 For Refined Alternative 4, current modeling does not indicate any additional
water available while meeting the flow recommendations as they now stand.
With Refined Alternative 6 the flow recommendations cannot be fully met for
the proposed level of depletion, so no additional water would be available.

Reclamation cannot say with certainty the actual amount of water for future
development. That will depend on the nature and location of the proposed
project, refinements to the San Juan River Basin hydrologic model, and the
current status of the endangered fish speciesin theriver. Theseitemsare
discussed in the FSEIS.
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Pogme 14

1he lapd puirghispd. The Bites states (hat usjing MNavaio wosld resull in approsimaiely 20,000
sise eel leas capicily bewmig mvabilile W iiiplomiest waler sctlleinenid wilh the Jicarlla A pache
2l il Maveet Aliernative d, however, woalld result in 14,10 pere fest e heing avestable o
ihe downstream Indisn waler rights sestlements. DIFES o d=7. 1 wonld be psefal i the DEIS
could expless why the £ 0600 acre foo difference mokes any dufference with respers o
envirommenaal justios questions.

Vil OVERFSTIMATION OF RECREATIHIN BENEFITS

e DEELS overstaies the expecoed recreatnon benztits atmibirakle 80 the Ridges Besin
reservir, The DEELS mes MoPFsoe Reservoir io ostimaio s visits, W ke obtaine] the acten]
wmnpe fperes for Mo, howwver, Ulse in 19590 fnialed 173,245 vigis, Mondover, i = Hkely

givien B proximity ol Radges Tasin 1o MeFheo el 10 offer neadsy reservias nelsading
|

g, il recrealaonn] wis Will simply Be sprcal il Tenily SR U VErio fsesrs

meereased. Therefon: the Gpere the DSELS usss for projesiad visne wape lals i sccoum for the
eonfuirrimy| il i S b expeitod in visnor wma e slaewhese (0 the progect anea

In sum, e DEES seems oo be imtended noi 1o inform the public and poficy makon, b o
{oree the chokee of Alermative 4. This iz a disinpemiones ad iltsately désfrusiive s ol s
SNEMA process. and 8w Hureau shimilil gihink s chooce 16400 @3

Very truly yours,

Eoberi B, Wivps

RBW

OR2-11

Even though Ridges Basin Reservoir may compete for visitors with the other
reservoirswithin theregional area, it is doubtful that overall visitation at other
areaswill decrease. Visitation estimates for the proposed Ridges Basin Reservoir
are based on the many independent studies that show that thereis an increased
demand for flat water recreation opportunities, both nation-wide and within the
State of Colorado. As detailed in Chapter 3 under Project Area Reservoir
Recreation, Reclamation used visitation estimates at Ridgway Reservoir (near
Ridgway, Colorado) to help predict the visitation at the proposed Ridges Basin
Reservoir. Because both reservoirs have similar attributes (see Table 3.11-2),
Reclamation estimates that Ridges Basin Reservoir would have comparable
visitation use figures.
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Bir. Boben Wivpul

Earthjustigs: Legad Deélonee Fiml
a3 1 Glenarm Pless, Suile 3100
Nerteer, [0 A0207-43003

Diear feir. Wiygnl

Earihjusiles Legal Defense Fomld ashed Holmsphere i review ihe Dl Supplememal
Environmessal lmgact Seairmens {*DEES") o de Anlmes b Pleds Proge (ALF*)
Cur review indicoies dum there are & number of deficiencien indhe DSEIS. [mour view,
corectiom of (heso deficiencies would sliminste the most impeciamt objeclions related o
emviannmanial impast and prachicetadity o Refnnd Allemative § ol reidies the cni sl
i xily ol thal allemsive, T partciilar sagniNicascs, (hes prssamplon of weciand
mrpiact Endiii [nded couititiod 18 il cosadanain willy the Wil |ww govesming wine ||d_||b-
Irmtaiata. Chit eirminstile slidreas i relisd o inooi S St berwasn the Setillemen
Apgresment and e DEEES and formaation and evalustion of Beflned Aliemstne b

fin preparing the Falliowisg cotmmerniis § By roviswedl The DEELS sl (18 suppotiig
dhogiipiiends s well g other rélaied] docemesds. | Bive alss ooifemeal wiih ooy |.n.'l||!.lp'iﬂ
i Hypdresgphure: i s relsied to sater righes engieering ond the specific pmchees used
im: misiisgy walles rights tesdfers, 1 .am o regisierod Professional Eagineer with nearly
thirty vese of gagenence in waler resoares planning oed manngement snd waler quality
ey remune is anacked o this letior,

Levels of Diversions sre Iseonsistens with ibe Seltiemant Apreement

The IX4E]S comtemplates diversions sutssantiafly in moess of the kreels st by the
Setilemem Agreement. Beoause the Settlemant Syreement aprerenily sels no apge (s
on the mwount of project deliverics ths may be dormmal, depletlons ender Beflned
Alernative 4 could be gehsianfully gicsler then (hose svynlumied i the DSEIS. Decauss
the depletnons poaaihile under Hefmed Allemative 4 ane greaber than thoss allower et
the Polngicsl Opinion procedures: for limiting depletions shaeld be delingl in the
DSEE

The Purposs aiul Moed b The piopoesd Sots = 0

* .. impemenl the Setilemem Act by prosvadimg S Une Tribhes s rasered
!.11[_- wrm water =pply and weler agquisition Tund in order o smlsfy te

OR2

OR2-12

The discussion of water diversions and depl etions have been expanded to clarify
theterms - these are discussed in Chapter 2 and in Attachment F. A discussion
of the rationale for using a 50% depletion factor for M& | uses has been added
(see Section 2.1.1). Allowable depletion volumes vary. The 79,050 acre-feet
diversion has a depletion of 39,960 afy. This depletion plus the 13,000 afy
depletion of the non-structural component will result in adepletion of 52,960
afy. Thisis essentially the same depletion as the 62,200 acre-feet diversion. This
depletion amount is 53,200 afy for the two Colorado Ute Tribes.

In the 1986 Settlement Act, water uses consisted of both irrigation and M&|
which have different depletion percentages. The present ALP Project has only
M&I use which necessitates a higher diversion to yield the same depletion.
Hence thereis no violation of the total depletions allowed under the 1986
Settlement Act and the depletions contained in this FSEIS. They are both set at
53,200 acre-feet per year.
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Tritee’s semior warler rights claims as quantitked by the S=iilement Acl, amil
1y prenvdide Tor dentiBed MEF water needs in tbe Project Aoea®

Fhe Setilesenl At sisies;
“The Secretary is msthorized (o supply waier o e Tribes from the
Animna-La Pl and Dhslorea Pregects in sccondmmes wath the [Seiilemeni]
Agrmment., "

Tt Sembaincal A gresmenl defines e quaniines of woner W Be funvided 10 the
Irbes

The: Somtlemsinerd Apreenien sets o The maxinjum améronbs oF wode o b suppliad by each
Pl Tur specifie dies i heniis ol divestlom. These sl & o i the Tt 1

e
Tabds 1. Waler Alacatinns
Triw Use Thvenion Depletiain MNommal  Thepletiin al
{alfvear] o [N Depletsss Momihal
12 fafveary Feaclimi  Foechon
N (5] {nffyear)
con =TT
( ) Uie SEcomimin Ute ML 1, 1A} i DK [ i = i iHHI
S itheers e Rl | 21, 3400 2t K0 G0 5% T10E3
e Weamimin Le g e 60 EiL1% Ih. Ik
Southerm Llie g 1408 1,400 TEAY 1679
Tl B2 0 &0 23 1IN

Ihe Semlement Agrecment does not appear 1o set an upper limil on the amouni of
deplesion allowed from shese waier supplies. The agreemeni defime the naminal fnicion
ol copaumyitive woe 3o be wmed m Seu of Tisioncal daia as the basis for dhumges of use
Thess depletion ractions and B sormesponling deplesim: peupints are shioym ia Tabkle §

Thae [HSERS seen ohe deplotions for the two Ule Trites that would be prosiided by the
Adminisazion Proposal m 52,960 afyear (EELS, 1-7) Thiads approsgimately equsl 5
{he mmcant of anmal depltion conbamplaied by B Serlamel Aprement m the nominal
depletion rates. (The DEELS docs nol explain hone 1he walsr sSUpply requinemenis o
enleulsmzl i

The [MSFIS contemplaies diversions for water o beosod by ghe feae Une Trikes fnaling
Tt elivear frsm Refined Allermative 4 (DSEIS, 3-95, Table 1-57). Thia amoosd
sxpeeds the ammunt =ei oo in e Seikement Agrécement by 1o B30 alyear. The
diversiom set ol in the DEEIN sppe o be calcalised based on i deplosons aitritresed
amyly B the winse il pontion of Redined Abhersative § using a pominsd deplstion fmaclion
ul S scluding the diversions msocaled » 1th The nom-sliacEal @odedl of the
Iefiped Aligmsiive 4 reedis i p ol iliverses for thal wies ol 1S OH el AT, mlmost
&1 G mifyear grester fhan The maximum levels so1 oot i the S2idemonl Agroomenl.

Sip sk eopiaid Lot iy Ciomibmom, (007 Wign Seew T [ladein 370 320

OR2

OR2-12

The 1986 Settlement Agreement specifically set different depletion percentages
for M&I and irrigation (see Attachment A). By properly applying these
depletion percentages to theidentified irrigation and M &I uses which total
62,200 acre-feet for both Tribes, you will arrive at a rounded depletion for each
Tribe of 26,600 acre-feet. This adds to atotal depletion of 53,200 acre-feet for
thetwo Tribes. Thisoverall is equivalent to about a 85.5% depletion percentage.
Thereis no discrepancy between the depletion percentage of 85.5% and that of
50%, however. The usesin the FSEIS are considered to be "non-binding" and a
rigid set of depletion percentages would not be appropriate for each different
use. The ALP project isnow an al-M&|I project with the elimination of the
irrigation component. A commonly accepted “rule of thumb" for depletions
associated with M&| projectsis approximately 50%. This means adiversion of
79,050 acre-feet which resultsin adepletion of 39,960 acre-feet (plus the 13,000
acre-feet depletion associated with the non-structural component) is required to
achieve essentially the same depletion of 53,200 acre-feet associated with
62,200 acre-feet diversion as specified in the 1986 Settlement Agreement.
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Thim the DSEIS & pob consistent with the Setlement Agreement mid with the simete
of perpose gl need for tho projoct.

BF thse strucsturn] compesemt of Kefingl Alemativ 2 actmlly Selivers 790050 affyear in
I Lie Tribes, the Tribes anipghn be Thee i consume ol This watcr we (he Seilbomen
Agreement apfesrs o sl nneppe il on the ennmasgive we al waler, Arphly, e
Lhe Trikes would be linged 10 fully connmseg the 62,500 lfyear of divessions
ecctemplood in the Sonlemest Apreement. Under thal scenano e consusptive e

gllinvid on the remmining 16, B350 alfysser off diversions oo the sroctoral coenponents
12 weniid b Timiled by Reclamation Lavw o Colansbs ilme s Assimming o nominal 5%
(con't) cotsnption, an sddivons] 8423 alfyear of depletions would e, Tl deploisoes

mriribain bibe 10 waler sopplies 1o the Lioe Tribes would be 90,623 pffvenr under these
EESETIpLONa. o 59 929 afivess sinted i the DSEIS (DSEIS, 284, Tahle 344
lemgmcts fnem this higher level of depletions have not been addressed inthe DSEIS.

The Final Bidlogical Cpinion cm the Animeis La 'l Progect dalined & Fémsonnle and
Pruckeni Abermative el limits depletion b 57,100 of, Basal on sy msalvain of the
Senlenen Agreerment end the DSEIR, new degdetions (e Refiesd Alremasie 2 could
he aubtzeially higher than that. o prder forihe DSEES 10 he consisient with the
Binlogical Cipanon the DELS stould defise operstiomn] peocedures fioc Kefined
Ahermative 4 Ut would limik progect depletions b the levels specilied im the Biologieal
Deumaon.

Waler Uses are Inconsistent with the Seiflement Agreement

A second incunsisiency with the Sotiloment Aproemcnd = in tie Evpes of o apecelicd o
Tor water. The Sétthemeil Apresmen| jrovldes b s tela) el 32500 a0vess it kin 5
W] umze aned 29, MK allyesr of diverson 1o-agriculiural uses, AL the pomine depletion
roies serl o in vhe Senlemem Agreement the depletions contemplated for 5 &L wem
20,943 alfvear and for sgricodrure were 21,746 The DSELS adopicd the Tollowing
chiege so the 199G FSES and 980 'ES:

The projedd veater illosatioes Woilld be resiricied ox MA uses only,
removing B e gaten wales wses ooposed in the (9096 FEFES and 1980
13 FES.® (DSEIS, 1.9

I chanpe is imooasisten with te Settlement Agreemuent and theo i wocassden wath
prul'punm'ldnm] e the prisjest. The chaiige dircetiy alfeces the compartson between
Fefinal Allemative 4 and Rellasd Alematve & Lsder Relined Aliermive & waber
rights yielding 17.432 af year af depletions wonlid be soquired from exoding agri cltumd
lemda. [This comsponznt of Refeed Altemative & repleces: par ol the strictaral
component nf Refieed Alemative 4 Boith sfersatives inchale o ron-deciond
companent consistng of nopuisiton of wales rghts yiehdeg | 3,000 afyear of idoplelions
i he usal for mgriculberal pumpises] This al¥eot of the charge sdopoed in the DSEIS is o
fetpuire thal the agriculiuml wse rights aoquired under the “sructsml compononi™ of
Eefined Adiemative & be changed (o bE&] wee. This incrooses the oost of mgmring this
witler Bipiply becmese ol the need ¥ “re-shape” depletinns & meet M&| use palterna,

i Brwwan | Wl Tac T B, 70 35SE

OR2-13 Irrigation is no longer a component of the ALP Project. Please refer to the
response to your third comment (OR2-3) for information on how the removal of
irrigation is being rectified with the provisions of the Settlement Act.
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The depletion factor of 1.4 acre-feet per acre represents the historic dry-year
conditions. A depletion factor of 1.5 acre-feet per acre as used in Refined
Alternative 6 represents average conditions. To use 2.0 acre-feet per acre would
be avery optimistic and risky approach. In redlity, it is likely that there would be
alack of senior water rights to be purchased. Thiswould then require purchases
of land with lower priority water rights resulting in a declining depletion per
acre and requiring greater amounts of lands to be purchased to acquire a given
amount of water rights. This uncertainty of the firm yield that could be obtained
from the purchase of water rightsis one of the several identified reasons for
selecting Refined Alternative 4 over Refined Alternative 6 (see Sections 5.2 and
5.3).

Theriver basinsand irrigation districtsidentified for land acquisition were
selected based on the following criteria: (1) average depletions; (2) seniority of
water rights; (3) location regarding storage (necessary for change of useto M&|
purposes); and (4) hydrologic modeling. Additionally discussions were held with
Reclamation personnel, county engineers, county water commissioners and
irrigation district managers pertaining to diversions, depletions, water users,
canal management and perceptions. A thorough understanding of water rights
was incorporated into the hydrologic model and seasoned with socio-cultural
parameters which led not only to a selection of sites, but identification of
specific illustrative canalswithin an irrigation district. Theseillustrative canals
were walked, as far as possible, to observe turn outs, farming practices, wetlands
and physical properties from which impacts from possible drying out were
deduced. All of the above data and observations were contributory to
determining those sites selected for land acquisition judged having the highest
probability of providing the volume of water rights required to satisfy the Tribe's
settlement claims. The acreage estimates on the Pine River were based on this
analysis, aswell asthe analysis contained in Attachment D of land costs and
water rights.



ORGANIZATIONS AND COMPANIES OR2

Buthert Wivgnl Al 31, 360
Page 5

wide iy cited (i the [XSERS aind 404 T} Evalethn o o (icior in the i reased cisl el
i off Rfined Alierrariive 6

~The lmplereeration eoss of Hellngl Abemezive & liclude nechase ol
irri paled |msal, cost A0 transfer waier rights . the lasd scqolsioon cost o ihe
largest cost component of the dematnve,. The land poquestion would.
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from Lhe Gact the S FO000 seros, with sppurtenant waler rights,
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pleee nvera sulfcienily Inng peried ol lime s 55 (o net sk atfert oe
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Adienaiive 4wl §9.50 aere for Hefined Ahemative i
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it DISEIS, N in pessible S The istionsle is B puicalial w0 use Valleeiin Reserven for
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DEEIS comurmenl 1o the Setlement Agresment with regand iy uses ol 11l wetey
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prodabby could be soonmpisbed i Noajo Ressroir

Ohiher than this possible justifcaton, te allocatson of » brge block of el o the Fine
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dewinion  puerling glves the ciear epinlon off e preparers of the DSELS tha e Fine
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puzzling given the moailshility of alemathae. For exampls; i s possible i redoce ihe
mmcanl of land punciosel in e Pine Fiver Bissa by almess $50% simply by incressing
purchases o ofher besis 0 the levels used in Relined Aliermative 4 (Vol 2, I3, Table
I
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enbibdn fower rates of gppoecipion
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Refer to response for comment |etter OR2-17.

The 8% land escalation used in the land acquisition model was reasonable and
even conservative. Support for this conclusion comes from real estate sales data
for thelast two years for La Plata and Montezuma county available in the
Multiple Listings and further supported by the La Plata County Assessor who
was quoted (Durango Herald, May 10, 1999) that over the last two
years..."Agricultural propertiesincreased an average of 30 percent for dry farm
land, 18 percent for irrigated farm land, and 3-4 percent for grazing land."
Overall land values for the county rose 10 percent from 1996 to 1997. It is also
supported by the general plan for Montezuma county which recognizes and
identifiesatrend toward higher rural population density.

It is further mentioned in the comment letter that..."Returns to land from
agricultural operations are unlikely to support thislevel of appreciation." The
fact isthereislittle evidence to support an economic connection between
agricultural returns and land prices for properties under 200 plus acres. With
average returnsfor irrigated acreage of approximately $60 per acrein either
LaPlata or Montezuma county current farm prices are not in line with
production values. With a capitalization rate of 10% land should be selling for
$600 per acre. Thisis not happening. What is happening is that price
pressures have moved ownership into the residential/hobby farm realm with
the trend toward splitting larger farms into smaller acreage which in turn
drives the cost per acre up.

Thereisnoindication that this trend will reverse and while an 8% escalation
factor may not be straight lined it nonetheless seems a reasonable average
figureto use given the supportable data, observations and trends.
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The costs to raise Lemon Dam were included as part of Refined Alternative 6 to
show arange of the costs and water supply that could potentially be devel oped.
If, based on the Record of Decision, Refined Alternative 6 became the Preferred
Alternative then additional analysis would focus on developing the least costly
components of Refined Alternative 6.

The analysis of wetland impacts related to water transfersin the FSEIS and
404(b)(1) Evaluation recognizes the requirements of existing water law that any
water that has been flowing to wetlandsincidental to the irrigation of crops
would revert back to the stream if the beneficial crop use were transferred away
fromtheland. In short, the diversions which have resulted in developing
wetlands incidental to irrigation would no longer continue. Lesswater would be
availableto wetlands, and impacts to both natural and artificially maintained
systems would result. We believe that our wetland impact projections associated
with transferring water off the land are conservative, not overstated.



ORGANIZATIONS AND COMPANIES

19

(con’t)

20

21

22

OR2

Roberi Wiy pul Acpn] 20, J00H)

Pape 9

will b reqorod if wmer i oo be chonged m D uses, These facilitics cowbd be desipeed
iy providde For drppfiom ol powr willands. Thes, Belined Alcmistivg & wonbkd posull inp
it e O] wetiandi

Weilaril Maintemaser Frugram Shoubl by Revmaed

We dismpres that wellnede miligaton in required for Refined Aberrative 6, bat nssomieg
that o wetlands rmainienoees progmes is desived, the effoctivencss ol thu program sot oul
i the DSELE mn b spbstangally improved, thus inéreasing (he wollands bena i ol 1he
diicntive. The weglands tha) winild be mordatngd e Hefrmed Allemlie & o

et Freinl westlanids epeated by gpplicollon of Enigation waier o agrcol iuml lands. These
wellands e prplally small md fegmeniod and adjacent io ér serounded by eeltnvaied
lomds. [nstoad of meniaiming theess weilids in place 3 beller appmach woukd Be io
coon s il mies waitsr mepplics uscl Tor detkinds nuesiiande s Bpply Them 1 mew ar
exiaring weilands (ha have gremser biologicel signi Bcance becmse of suee, locrtion of
niber chamcterivics. & carefully planned peopram of this yps could provids nees
hidlogien] vitlue for fher some oot of witsr af o lower confimecting aid aperation giodl

OR2-20

Camjparative Risk s Uhersticed

Ther DVSELS mnd 45410 1) Evebantion find that the Relimod Aliccnalive 6 minils moee ik
ihan Befined Alermalive 4. The underinintion i ane ibed is e DEEDS sl the
[dlraing

OR2-21

Cogl of asd Aequisition--dswhere in this ketier vy addrgas the fictors that |ed s o
onchede S8 the cost ol land By Befinsd Allsmaiee & |5 sulsmaminily oversiaisd

Complexiiy ul Aoguisition—=The RSELS depicts the kind s waler sogui sitons, anil
subsequem wier righty change cosex, ax ey, Thewe Types of imscaciions are rouine
peoarrences. Evidense of Than m the subaantind sdustey ol waler nghls eegineers ol
|arryers who specinlis in hasalling wiler £ Ao chosge clses I the: lard pogquestinn
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Comment noted. An expanded analysis of wetland values has been incorporated
in the 404(b)(1) Evaluation and FSEIS (see Attachment B and Section 3.4).
Natural and artificially maintained wetlands are intermixed on the Pine River,
and are often sizeable. There are advantages, it istrue, of larger block of wetland
mitigation under some circumstances, and were Refined Alternative 6
implemented, would be considered in devel oping wetland mitigation measures.
Mitigation, however, is not a factor which influences the selection of the least
damaging practicable aternative.

Reclamation recognizes that state water laws, federal laws and interstate
compacts would apply with implementation of theidentified potential uses of
water. Land acquisition is addressed in Attachment D of VVolume 2.

Comment noted. The analyses of impacts associated with Refined Alternatives
4 and 6 were made using available information. We are not aware of any
information that would quantify the potential reduction of salt loading by
coverting irrigation water to M&1 usein the Pine River area.
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In umnther speculstion, mrﬂhmhﬂuﬂlﬁﬂmﬂmhl%
womitrnel 10 defiver one nore-fook per year lnuim:}u-tltlhrmtl.qlu.-tlﬂndh
IS, howover. shows {lnl coonbing storage capacity in the reservoer would cost more
than Chis st ab least 523,545 per scre-fool

Tnm.unhwmmﬂhtmmmu&m-ﬂ& t no benefite from
ke cxpendituce of hxindroda of milhoee of dollzrs on the praposed Animae- La Plin
prnject. Even undler the masl optirsdsic:sconann, Che costs still wuisld exceed the
hypotbetical benefit, perliapn by as much ne 500 perest

HISTORY OF THE ANSIAS-LA PLATA PROJECT

The cupizpl of the Agmiiaa-La Flala project was cesgmally prapussd i the carly 206
ceptiry, end it wek Baamally proposed by the Baren of Reclination in the lae 1960
As prigieally piopesed, muwm;rurpﬂcmm drvert water Mo

thee Anbenas Bives 1o ihe La Plois River dralsage b agrioalturs] use. The Lo Plaia
mmumu{umumﬁ-nmemau beecalse it las far as waler
MM&M*MHMWMMuEBMﬁM Lees. The
origimal propoanl inclisded & lorgs off-stream resesvoir, pumping en £ divert
water from the Arimas Breer inbs the reservoir, and odditonol inclites o pamp the
wepler from the reservoir &o the La Platn dramage.

In ihe mad- 1580, the e Mountain Bhe amd Soudbesn Uie Endinn imbes sggreed o
nroept water from the Animae-La Flotn projoct sa part of o scitlement of tribal waer
claime. The settlement wan needed beoauss water dghis (o scveral aodibecs Colorads
drainspen were awarded 16 non-Inslion sefilers withmil recegnivion af the tribes’ prioe.
claim b Lhe waolor. Thony was (omuomn on the gt of the stiee of Coborsdn anil lomal
governminl, and Wssineeos hal o jiadicial reeagmition of the Lie brikes’ Winbera
Dinctrine rghts might dinrigpl local water rights. This seriismesl was bier
enetinrimbiml il woie chiss ged, @ federal legialntion.

Faf varioes reascns, Iu&ud]n'mluuh:pmdtu'ﬂm!hdmmdmlhﬂ
utnwuwnlunurlh:m:-u-uﬁm project wns never ik, In mame rewnt
years, other conligurabons of ibe bimve been proposed, The most el ol thee
prapusals is cantolesd in [-I.Fl'.!-ll{ d the s marrent OE(E,

Although doecumentation of the cariier proposals conined cost-bepelic anslyses, nuch
annlywis is messing rom both HR 3112 amd the DEIS, Acccedling 1o pulilished reporta,
the Bureau of Recemation takes the postion that fo coat-henefit uhllgﬂuuuqnurd
becouse the is irtonded primarily o effectisale an Endian waltes rights
setilement. Whether Reclamation or cther bems pespuire it e get, & cost benetit anakmis
hm-dﬂmm&ﬁ'm.wmmw,m.lm?-
bemefit nnalyrss i necesasry 1o determine whether the project represents o socially
enelicial use of Emite] estarees

M MR ELEMENTS OF THE AMIMAS-LA PLATA PROJECT,
AR PROPOSED IN HR 3412 AND THE ADMINISTRATION'S DEIS

The grapiscd vessien of Animas-1a Finta no longer contnine ity provialon fos
irrigmison wiber being delivered in the La Flatn dramage. The orly piislenl Iacilities

=

EConomic Asesmant of Ar man-Le Flats Fropel ]
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nnw propode] incdode & reacrnic of appeeaimatcly 130,000 sme-lool cepucty, iobe
bl n Fidges Basin pear Durangn, and ap # plant and indes conduin i deoe
“Erﬁmﬁ:.ﬁaﬁmﬂiﬂrnudwmph ta e reservolr. Mo facilibes foar
delnwring water {6 neers ame mchided m the proposed project

Thie pragee] dutlised s HRE 3113 &sd e DEIS waiickl depleis & lotnl of 57,100 bore-
feer of water ansualy from the Arimas River.® As outlined in Figure 1 below, abour
e thimd s ol the water from the propect wnodd be allocated fo the Ute Mountain Ube
trike @nid the Santharn Ube inbe. The rematnder weald be alloesied to variows ciber
non-Uhe entisies, or weaald be kst o evaporation. Figure 1 presents a table from the
DERS explaining the intended uses of the water t0 ke sioeed i Flpes Basin Rraensis

Figure 1: Intondad Uses of ALP Project Water

Table 2-5
Alterasbive 1

Alloeating of ALF Project Water for Ml B
Depletion Allowance jafy]
Souathern Ute Indian Trike 10,50 H
. Hbe Motntain Ute Tribe 19,580 !
Horeagn Mation 2,344 1
Animas-La Platn Waer Conservancy 2,600 |
R !
__Han Jupn Waler Commmasem 10,400 ]
i — —
for Remermir Bropieatin _1.H |
| Alcwnrcy b e —]

Sawroer OH1G, . 3-0

All of the potenitial, eoomomdc nses of the wmtar are entivchy spstculative and

eical Mesiber HE 3E12 nor the DEIS idenishon any pre-determinsd uees ol the
waier co be diverved tothe resenmic: The DEIS In oul whial i0 1ecms & “non-hinding
sceparia” (or nee of ALP waber, but stwios thal scius] tsce far project wilss e nok
lnrom ai thas time, The tahle knind s pages 329 amd 2-10 of dse DELS EEis varoan
hypoihrtical uses of the project wiler, The DEIS specifically states that these unre sre
sy Ty psestbeetiieal,

THE PROPOSED PROJECT'S
ECONORMIC COSTS AND BENEFITS

& coad-benel analysds i useful for determining if the proposed propect woihl ihcrease
or devreate the vulue of grods and services ovaliable or ue by ibe nation's ecoiamy.
IF the preiee ™ coule exemel iis bepedin, then, relative o other alfermativee—inchiding
denp pntbing—proceeding wich the project would reduce Americans” pverall reanamlc
wiel-being,

1 fin aore-foot of waber i the amount of wies Sl skl cover one goee of grooml, ome Tl
deap. 1t b equil to abaoui X580 gl

ECCToe: FasestmaT of ATpms- La Wi THiges .1
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Iri this instamos, ane oSk conader T soendr: aes walh current markes condisona
in whyich there 8 no demensirable demond for the water thar would be diveried esin
the resrrvair from the Anfmas River, and another with the hypothetical smerpencs,
Inreseen bne the DEIS, of demnnds some ame in ihe future,

BCEMARID 81 CURRENT MARKET COMDITIORE, WITH NO DEMAMND FOR THE WATER, DTHER
THAM DEMAND FOR RESERYDHIR RECREATION

This eoenono represents 1he kmown costs and benefios of the propesed progeer.

Couts with current market conditione, The comn inckade the yilues of the cement,
Rand, laksir, upl piher mputs o the comaimction and tha operabon snd mambenamon
of this resetvoir A (s misiatriciune to diver waler igln 3. The DEIS, brfween pagss
E\EE-M.I:I'IJ I« 124, deacribes e so-caled sCrbcrusad cosponesla ol the projéet, which
5 Tl 115 P

Dmrmngo Pamping Flant and Fdgea Basin inker Condus
Ridges Bamn Dome snsl Reserveer

Thee Muvajo Mation Misnicipal Flpeline

Relocatinn of electrical and gas transsnission lines
Mitigation of imqeets i ekl s wildlil
Trentment of archaeologecal and cther cultural rescarces

Comptmicison of the pamping pland, snlet eonduit, dam, snd reserves wndd be sproad
et [ive years and hove & distgumnied, preasnl vadvie ol 105 millees ? Addny the
dseninted, preaent valises of e el 2 rierueal ermgonents al weld Te Tl By
federal Iunds raises the (atal 1o $230.6 millon. In sdditun, (he peopesed prageet
dieacribed in the DEIS ipcludes $:4 million o e tribes o use fie lend and wsier
righis owned by others af “lor on-Biem development, water delivery lrasiructune, and
other ecanomic deelnpmenl sctivilies ™ jpage 2-120). The DEIS culls thi expendaiare
al Bese flisda “fise-atfeetiora]” Bl this lobe] scems Ineppropesate insola s the
miney colild e used for the constroceod of mfmstmcture not anlike what the DEIS
colls structural, Herce, aa shown m Table |, ghe iotal, fodern] consimsictcm cosl
idemizfied i the DEIS ia EITEA mallion.

The QEIR alss shius, on page E-43, ot the peesent value of the annunl cosis for
aperatinn, malidenance. and replscement associare] with the Ederal
iEvesiment in the dan, reservoir, and oiber Inclitien iz $449 8 million * Beeaase ithe

A evual dellar eapenidiiuees woukd be rger. The d@somanint, proseni vl i 8 lump ssm
egjusvalesi fn valoe i e enticpaiod streste of expendiberes [n the future, The caloulstion of a
dinrcismind, pEressnt miue lul.'|:|:||.|:|:||l:llIl:l:rl]':l.'l:llﬂll!lI 1l e iy e genernl preferemoe or
e rerimmiy of v nne doinr ey miker thien jinise of laving a doSar mmarow
4 The ume of those fonde wimill] not dimesdah B value of i goods ail sendoss aynilaiie o the
nain's sconomy—and, henee, they woubd fol b comiders] @ coal-=if chey were used 10
trmnater aamership of ranch=s and weier rights from nereed owners o the inbes, amd i the
pransters wern vwoleniary and ihe irmneler reesied in na chenges i i5e opemlbnn of 1be
ranches
8 Eleewherr, c.p. puipe 3204 and 0332, the DEIS siabos ihat the discooried, pressid mehic of
tha miiniml coutw (o cpertion, wmmmuﬂ wreald T H29.08 mllion, [¢ elinia
o explaration for e subtreate, hirverer, 80 wes s the silssale Thal & Sseeloped n the

“Feasiiiny Design and Estimase® I'llh.l'll'F-'ﬂl E].

Ecrcrmic Aasesbitmnd of Amie-La Flai Arodecr 4
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OETS dul noi develop the relevns estimaes, thin amouns dees not imchds the ansil
coaly ansddialed with the Memjo Nation Mencipal Fpeline

Table 1: Costs Azsocinted with Current Mariet Conditions, in Which Thore Is Mo
Camand far tha Water, Other than Damand For Ressrvair Recroation

Bimreunies Fresemt valus
Castipinnenl of Cosls [$milkcn)
Corada kaitlifed in e DEIR
Cooats T Bat Borms by 1he Fodaral Jovarmmienl
WHMM_MIMIHM §1050
Ot wolsdl s BLE
Dpaiaibant. it lirancn @ ipdice frarl Goaisd ]
‘Hubioind §iile
Coets To Be Borms by Cribers
Constroction ol merastion Escilbes ai ressrse” E ]
Diparaeon, madrisnpnce pod e plers menl coale of L N
Sehiotad T
Coegim lpnored & the DEFR
Dperalion, mamenance, s repbcenen| cosls 4o e Navan Lirth ncaes:
Habian Kiurecipal Pipeline
Eviron ey Cosls Lirth reowes
Cesalinelion Coats Lirkrsomws
Forgona rsr merasion
Gy Lo =
Susintal Ui e
s = Qrawier than 334414
! VEIE, g -1 34
* DELS page BEL

The DEIS also sstimates the costa that an ae-rel-enideniaficd pasty would ineor o
develop recreatinnald facilities at the reservois. The discounted, present values are $13
maillinn Tnr the cormerisiiog ceald, end SA.T mion for the operatioo, maintenance,
] replaiemenl aodlE

Thers wuuld be addstional costs besiden thoes extimsted @ the DEDNE. Thess inclsde
the annual msts assoiatesd with the Mavags Nakem Shinicipal Pipeline, which the
BES does not estimate ip, B-32), n addileen, anulyses offersd fis sappart of preciows
versinns of ALP indicate that this one prolably weald regaire adaditonal costa to cope
with ifnsreaae] anlimily diwratresm. The DEIS alss states that opportiamtios for dver-
baaed reereation, auch o mfting would be domirdshed, ompd conchades Bt e lies
il bee b segem Mo ask.

[ mramic Bkamagimnd & Aeites- L2 Pass Proect }
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Ferbunpa the largeat calegry: of coats for which: the DEIS estimatos no vahees are ibe
EnviromaimsaLal cota, Acehrding 1o the DEIE, the proposed vermion, of Anamae-la Flain
woddld learm the demmstrann envicoemen? B acreral says, incfiding these:

= Feliection in available Jood Sor fish and sther sgaatic Tusion theraigh the
dewatering af profuctive aress

o lpcrease i Aol dscrses through insease] covroameninl slieas baacd
Upait cievnled wiler bemperalises i dry Waler yara

+  Concemration of sdult fish in ihe remaining suimbée hnkbiats.

= Reduxction in the ahility of Gsh o nangate shallow rifflles

Thee FESS alsa indicoies that approsmadely 5,000 scres of siplvnsd whildbde hahital wall
he impacted by the construction of the resermir and assccinbed recreakion facilsies,
Irnesndar ns these environmenial changes would redacs the productivly of the rivar's
wquatec habitars, dimimish the amendtics associated with a naturally Bowing river, or
decrense Lhe hnbaind for local apscies, the Animasz-La Plats project would impose real
coats on thope Aimericans 'who care abiout ssch thanga.

Eaach of thess types of impociy s c of being quantifed nned asmigned B valise m
coloalating the costs of the prosect. | do min sttempd o guantily thoas ioats hers, It
they are real and should be a part of joy Nl analy=iz of the coxia and benehia of the

prujoit
Benefits with camrent market conditioms., Table 2 summarises infermation oo
e economac benefits associnied with buildmg o reacnoer under exastiong.

m conditicns. In the corrent. and foreseenkde poonumic smarimemend, there i B0
demaonid for tbe water thad would be siored in Bidges Bagin Reservorr, ofher than
linwied demand for reservodr recreadon. The DEIS does not estimate the value of these
recreational beredfits. Insteod., it estimates the omounl of money recrestionisis would
apeni i ameciarion with their sctivites on the resersoir. The DEES fxils to consider
the exient 1o which these expenditures related to Ridges Basn Reseroir would come
a1 nlae expense af reductions in expenditunes assocmied with ciber, wimalar sites. The
DELS alss fails o discass the differenos between gross expenchibures on 8 rocroalidnal
activity aned the sotivity's met value. Thoss errors are sericis aml mexscuankie, oe ihe
implicatsons of these types of errors are addresasd @ introdsciory texibocks

Tahle 2: Benefits Asscciated with the Current Situation, in Which Ther is Mo
Diemand For the Water, Othar than Demand for Reser/olr Recreation

DHscaunting Presen Valup

Cosmpanam o Bensfiby { Bl lBan}
Feserane secrpaion Lakrizsan, bl grobalty nsar 20"
Frrtai Linknowan. bt probably near rem®

T b b e ey B v e

It ie reasonable, however, to conclude thas the net velun 8 small, Ecosamasis counl
thee niet valse ol & resveational vim io soch & reservcir by messuring the merenerial

Erontimic Assesumen: 0l Aranas-La Fat Prgec] ]
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redactian m trovel coats relache b resemeoire. fiven the small popolation
eo vimt Ridees Basin Peservorr, and the of cibeer, similor recreational
sites, 11 18 quite lileely thad the et bensfit from recre would ot even exceed the
copt of installing, opernong. muninining. and replecng the recrentsonal fscibien.

SCERARD B2 HYPOTHETICAL DEMAND FOR THE WATER MATERIALIZES BY THE TIME THE
PROUECT B8

The DERS wpecalaces tust, alihough thers carrently s no demand lor the woler that
wrmild be stored it Ridpes Bain Hmﬂu'n',dm‘rmd mughi matennhze afinr the fve-
year construction perscd, [n parisaler; i conxiders snernl scenacine in s waler
arrewad] be owilling 1o by resseyvoir water. Lackiog & non-gem price locsily, the
Deparimend of Teterior berrmrers: sovs Erom Cadifarnia’s Cen sl Yalley. The DELS,
however, offers no ratinmale for why one wetld rresonably expect thal local isers, winn
curremtly arm nog walling o pay snything lor mees wialar, welld i the lenine B willing
tn pay ihe prcs provashng is the Central Valley, nne ur!.lul::;'l.pmdmdu
agriculmral centers in the wmrld, and a regon where large, dly growmg
mernpadtan arens are major factors determining the price of wmber,

In comtraar, the Ammas-La Psts aren hps be-valae aproaliurs end no e
mctrnpni nren Indeed, the o it geer v mof secieied all 1l water carmently
nenilapble under Colorada's water lawa, sulieates thar carvent water usess 0 the area
el narl e wilEng Lo pay asvthing b en additional acre-8oot of smber, i 1he iribes.
pot it wp o eale. Thie is confireed by the fact that, scording te kocal water
atithionlies, there s carrently o markeet in pendor wiber rghts on the Animas Mirer,

Exen though there seema to be ne justification for the lypothetical demsanda
Inccopornted info the DECS, | examine their implicatians for She costa apd beneliis of
the Animas-La Piats project.

Cosin with Bypothetical markst conditloris. Table 1 Siitsnedisss Hlsrmat on about
thes cortn rﬂ'mﬁdh\:nhhmmlhﬁpﬂthﬁbﬁﬁﬂtﬂlﬂtﬂlmuﬂﬂ-dﬂﬂrﬂﬂ_
btrwnver, cabimate the additioaal costs, beyond these in Scenario ®1, above, that would
b required fo consey the wter 1o satisly the hypothetical demsands, Presamably,
somebody=the federal government, tribes, or water users—wonhd haee 1o conetrod,
gperate, and malmain o waier-conveyance system. The costa of aisch a syxiem woidd
= substasitinl. The DEIS does, howerer, caltulate the cost; 33,246 per acre-fool, ol
Buifding and maintainng storages capamity in the Ridges Baain Roervos |po3-204). In
nther waords, it would cost $2,246 per ace-lont, o hsild and muisles Qe ag-run
:apn:lt}'tuutmnxﬂmmrmn'mlr

Table 3; Costs Assaciated with the Hypothebcal Siuadion, In Which Mow Damand

for the Water Materializes
TDiscousted Presmm Valus (3 per
Compoeani of Cusks acm-dnod, Iong-lerm congrazll
Cioat of NEVSE) walid i1 F1 (Ehare s 52 e
Cisall of confwsmying it dnem L ARGV 1 GRS Umknomm
Tokul LGarpmat [batn 43 248

Mmﬂ_mﬂ--hﬂlm.mhrﬂhﬂﬂhﬂ*m

Econcimes Raneshmar o A es-La [l (o !
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Benelits witk hypothetical mackel eogdiibans. Telile 8 asmmariain indarmasiong
abourt the poleriand ecomomle benelitn sssociated with providing suiesr rom Ridges
Bymm Heservnic oo pofential ueers assumed to st wnder bypathetical conditinns.
conedered m ibe DEES. The DEDS conmiders several alicmatme, eiical
mituations. In the ooe moat sdvaniapeoss fo the tobes, ther would be abile o osell the
venter undar p 2-vesr contrast o 8 one-time paymrent of $2.000 per ocre (oot of
snrual delivesy, Inothor wosds, usera wemld piy 52,000 Jor the assumnce jhat the
trikesn winild deliver ong aere-fool of weter por year For ten decsdes,

In contraed; fhe DERS estimates that biilding and opersling sormge cagncty'in Ridgos
Bamin Fescoair weonildd ool 33,296 ey it ool Thal s, (@ woisld ceat 53 248 1o budld
and mainiam Uhe long ren enpaciiy lecabkios waler or whish hypedbefical ueers woalil
ke wrillingd o pay 82,000, Thua, f Gné iocisdess abovage b, alone, thee costs wonld
wigbweigh 1he benelite by iseee than 13 percamt, even wilh the most exirens:
Bypothetical demand smagined in e DEIS. Addmg in the environmental ond other
comts the DEIS dees nod conaider would malke the discrepancy oven larger:

Table 4; Poteriial Bensfits Associaied with ths Hypoethetiesl Sltuatian, In Which

Mow Damand for tha Water Materializes
Eurtent and Hypothellcsl Maret Comtilinim |p-“m_.fnu1,|.
Corren ke condiian 50
I local rrestkmd ecncdiiom wers [Be sime s (hese n Casiil Veley, Cafloma
g jer wery anis e B F0-pea0 cordras (F el Sore- ko0, one- 52000
fTee parp ety
¥ weaier mera woid by the scrs-fock, and Sesend el i B 135

daveinomen of gol coprees, remcrin, and renscden bal cses {3
[ mach acne- oot ol waner}

i whaler weiia 063 b i 28000 and J0TEND BP0%a T Coalk =100
R ey puvrmien (3 per aech sore: oot of waien

I s discussion al other bvpaibetical demands, the DERS asyames ok water womid
b muldd emy & prr-sere-loot hasie, raiher thon by long-term contract. In one e, the
DIES asstimes ilewi usera would be uﬂ]ﬁlm Pty 525 per acre-foot for polf courarn
rewkaria, and reaideiziis] use, as well as per acre-foo bo conl & coal-Gred wecimany
generatar, [nanother, it aasumes owners of the gereragor wosld be willing o pay 5100
per mcte-foot and the other demands would remnin priced ol 335,

I5y comrast, himvever, the DEIS epiimates [p 3-20:4) thal the coat e acre-§aed of woper
wiild be 148, In other words, the cast woald exoeed the wscrm willngress o pay for
the wabter by S0-200 percent

CONCLUSION

The DELS (nids fo provide s fiell description of the potenial coste of the proposed
Antmad-La Plats project, snd conjuses iep bypoibeticnl beneflss, Even oo, it in clear
that, even of hvpotheteal demands similar to those chat exist i Califormia's Central

E:-ﬂm.luﬂmmmﬁlhhwﬂ B
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Vallsy wese th materialiae, the toata of the Andmas-le Plata progect wolld exceed the
benefits by as mach as SO0 . Under current market conditiones, which can be
expected o persiat for d:ﬂpmrm viekl mern Eenefia for f=deral costs
exreeding 544 milbon,

Thia conclaston stands m stark congrast 8o the net banefiie poteniiaily attainable from
n nom-tnsciacal aiernation ibhat wmild enabie the Eribes o aecare waker Tor their
mesds by graeng Ehe Bribes Tunds fo parchase wiler rghila broen walling sellera. Such
trafsactinns wailld pot diminish the valee of the poods and serdoes available 1o
snceety, as would the proposed ALP p L Insiead, the non-simoctural aliernstiee
would merely transfer the ovnership of poods and aervices, Sinoe the traneactkma
winld pocar yolundarily, the tribes woald chiain water oniy whereses the vadus they
plaoe on it excesde the seller's valus

Ecenamse Aasessmani ol &nmas-La Flals Progect ¥
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Mr. Pat Schumacher
Bureau of Reclamabton
P03, Box 640
Durange, CO 81301

17100

Comments In Reference o the Dyvaft Supplemental Environmental Impact Statement for the
Animas-La Plala Project

Opening Statement

A carelul analysis of the TISEIS clearly shows that it does not fairly present or evaluate alieratives
to butldmg the Ammas-La Plala Project. The DSEIS displays a pervading and unlounded bias
agamst nonssiructural allernatives to a structural version of Animas-La Plata. From the explication
ol the Purpose and Need to the final evaluation of aliemarives, the DSELS fuls to present the laets.
The Bureau should study and mmplement the lollowing recommendations when preparing a Final
Supplemental Environmental Impact Statement,. With further refinement and modificaton,
Relined Alternative B cleady best meets the federal government's obligations wnder the 1988
Seltlement Act m e least costly and most environmentally seund manner.,

Purpose and Need

According o the DSEIS. the statcd purpose and need Tor this federal action s

Sty frplerrens the Seitlement At by providing the e Tiibes an assurod fomes
ferri water sap il ansd vater acqguisition Sired s order o saifsly she Tbes senior
water rigiis olams sy quantifed o the Setfermenr Aot and o previde foar
et MUET water recds a the Profect aea™

To summarnize the above quole, there are two reasons lor this action:

(1) To implement the Seulement Act
(2) To provide tor “identificd regional ME&I needs”

Undortunately, the Burca does not actually investigate how best o achieve either of these goals i
the DSEIS. The actual provisions and water quantities stipulaced in the Setlement Actare Lirgely
ignored, and the nominal depletons specilied o the Admimistratgon proposal are sobsttuted [or an
amount that 1s clearly quantified in the Settlement Agreement.’ Regional M&T water needs wre also
vastly averstated in the DSEIS, giving a false impression of the water needs in (he area.

-

! Point of clanfication: The Setlement Act of 1988 referenses the |U86 Sertdement Agrecment, i whael the Ute Tribal
watler tighis were quaniified. . For the purpose of this discussion, tie Settlemient Act s assumed: o inchide the
Setlement Agreement.
San Juan Citizens Alliance » 863 ¥ Main Avenue » P.O. Box 2461 + Durango, CO 81302
970-259-3583 Fax: 970-259-8303 o dylani@frontier.net » hrpi/ /www.sanjuancirizens.org
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Dhiserepancies Between Lhe Settlement Act Provisions and the DSEIS Water Allocations
Tribal Water Allocations

The DSELS fails 1o elearly show both the diversions and corresponding depletions due o the
Tribes under the Setlement Act, Table 1-1, Vol. 1, shows the diversions specified in the
Settlernent Act. Tt states that the Ute Mountain Ute Indian Tribe (UMUTIT) is to receive 6,000 af
al ME&T water and 27,200 af o Agricultural water from the ALP Project. The Southern e Indian
Tribe (SUTT) s toveceve 26,500 al of ME&L water and 3,400 af of Agricaliural water, These
numbers are understood to be diversions, a lact which can be verilied in the Settlement
Agreement, thaugh this s not stated in Table 1-1. The section proceeds o present Table 1-2,
which quantilies the water allocations in the Admimstranon Proposal. These staed depletions are
subscaquently used o evaluate all aliernatives, 1L is important (o note that the quantites listed in
this table are depletions, not diversions. No diversions are specified, and the connection between
Table 1-1 and 1.2 is inclear, Another table showing the relation between the diversions and

depletions is appropriate: OR3-1 Section 2.1.1 of the FSEIS has been modified to explain the relationship
. , - between diversion and depletions. Section 1.2 (Table 1.1) has been modified to
Ute Tribes Water Rights as Quantified in the 1986 Settlement Agrecment better define the information presented.
Type of Disersion Consumptive Drepletion
Ute Tribe Water {afy) Use (%) (aly)
1 Ule Moungain Ute  M&I GOO0 1009 GOHIO
Southern Ute M&I 26,500 90.5%, 280825
e Mountain e Ag 26,300 80.1% 10664
Southern Ute Ag 3,400 7880 26709
Total; {32,200 53798

The above consumptive use ratios are lound in the Setdement Agreement and their application
vields approximately the saane water quantity as is specilied in the Admimistration Proposal, Table
226 of Vol | specifies a total depletion of 53,200 afy, which roughly corresponds 1o the 53,728
shown above, The Administration Proposal inchudes 39,960 afy in depletions for the “Tribes from
the structural portion of ALP and provides 13,000 aly in depletions non-stracturally, generating «
total of 52,960 in depletions.

Al this point, however, it hecomes very difficull to follow the Burean’s logic, The totad diversions
and depletions from the structural portion ol the project are specified next in Table 222" Withow
any explanation, the consumptive use ratios from the Settlement Agreement have been discarded
and replaced across the board with a 508 use ratio. Rather than hase the new water depletions on
the diversion, however, the diversions have mstead been inereased o achieve the specilied
depleton, A a resull of this circular reasonimg, the diversions received by the Tnbes are now
70,050 (Table 2-2), instead of the 62,200 specified under the Setlement Act, 15 the 26,000 afy of
witler the Tribes are scheduled to receive through the non-stroctural compaonent is then added 1o
the 79,050 alloeatee from the structural component, the linal result is a total diversion of 105,050
acre feer, 68% more water than the Tribes were to receive under the Settlernent Act.

ra
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Although the depletion amount is abyvicusly a key [aclor in determining the water due 1o the
Tribes, the consumplive use ratios were precisely specilied in the Settlement Agreement (1o the
L of a percent, actually), To twowally disvegand this aspect of the Setlement Agreement and then
arbitrartly substituee & 5086 use ratio miakes no sense, To then use the new use ratio to derive an
exaggerated depletion is completely wrong.

The diversion is an extremely important number in the Seltlement Agreement. In fact,
consumptive use ratios are buried i the middle of the docwment, The diversions, however, are
specified at the heginning of the sections referencing each Tribe’s water rights. The Agreement
slales:

The project reserved water fglt shall eattle the [Ue Mountain Ue] Trike 1o eceive .:uri
beneficially use.the fellowing allocations: of water Irom the Animas-La Plata Prog
rezsured s Ridges Basin Dy and Reservorr o at the pomt oo the Animas River \Ilelo
dhiversions are made o e Dasoge Pomping Plad...

() a maanden ol GO0 acre-feer per anmum of mumgeipal andd edosed waters and

(ih a pricengrnian of 26,300 acre

sel per annm of agricullarsd wrigation water.
The project reserved water 1ight shall pot exeeed the sl of the above alloeaticns”
The Agreement is clear that the Tribes will receive a maximum of these diversions. They have the

right te heneticially nse up to the corresponding depletion amounts, but they are not entited 1o a
higher diversion il they fail to constme their maximum allowable depletion.

The diversion is extremely important in this praoject for the Tollowing reasons:
(1) The diversion is the mnount pumped. By increasing the Trbal project diversion 1o

79,050 aly, the Burcau proposes 1o puinp an addidonal 16,850 aly, or 159% of the tolal
projoct water.

(2) Given the assumption that the Tribes are owed water i additon o e 79,050 already
provided in the reservorr, the Burean proposes to supply the Trabes with a
development [und of $40 million in liew of or For the purchase of 26,000 additional
acre feel of wager, This 26,000 acre feet is obvioushy far in exeess of what they were
due under the Setilement Act.

—

The diversion is the amount stered. Storing more water means more evaporalion, thus
more waste and loss. Having to store more water also adds 1o the size and cost ol the

(3

project.

{(4) The diversion is the amount exiracted rom the river between e intake and the
project retwrn How at Basin Creek, Consequently, the section ol nver between the
intake and Basi Creek will be depleted Dy the Tull amount diverted, Increasing the
diversion the Tribes recetve conseguently has a negative impact on the river between
intake and Basin Creck, whether or not the water is eventually consumed.

s 16, 1988 Semlement Agreement; m Vol. 2, DSEIS, Emphasts mune. This 15 the seenion on the SULT, the
section on the MU is verbaiim, excepi for the water quantitics, which are correspondingly different. The TIMLUTT
allecations ean e Found on page 27 of the same document.

OR3
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Conversion of Agricultural to M&T Water

In the Settdement Act, the UMUILT was given predominately Ag water, They received 96,500 aly
of Ag water and 6,000 aly of M&T water. Inexplicably, and without any justification, this fact is
iemored by the Burean in the DSELS, All water allocations have been converled 1o M&1,
Although there are references 1o the Trbes” willingness to accept this use change, there is no
concrete documentation i the DSEIS 1o support this assumption.” Again, il is obvious that the
DSELS dees not evaluate methods of properly implementing the Setlement Act.

Clianyging the Ay water to M&T 15 problematic for al least two reasons. First of all, Tumning and
agriculture have been a mamstay of the local lifestyle Tor over a century and the values associaged
with farming benefit the commumnity, The agrcaltoral lifestyle should be supported and
encowaged as much as possible, For this reason, the community would certainly prefer Ag water,

Secondly, conversion to M&I use makes the implementation of a non-structural alternative more
problematic and difficult for several reasons which are adequately addrvessed in the DSELS. The
change 1o ME&T nnfairly prejudices a non-structueal approach w water delivery, The Burean
shounid go back to the Scitlement Act and recognize the water rights us they were specified in the
Congressional Act.

Regional M&I Water Needs

The Burcau's projections of future regional water needs are poorly supported by factoal evidence. OR3-2
Anyone reading the section on future water uses might be deluded inte thinking that the Four

Comers desperately needs water, To the contrary, Durango’s water needs are well taken care of

far inte the future, and the Farmington area’s future needs will be better met by fuure Tocal

reservolrs, or Navajo,

Figure 2-1 i Vol 1 is a graph showing a correlation belween waler use and population growth. Tt
cowvers the vears from 1970 10 2000 and links population and water use by the nationwide average
per-capita per day waler use of [79 gallons®, This graph exaggerates future water needs and 1s
flawed in several aspects.

(1) A 29 growih rate is assumed. There s no reason to think that pepulatdon will continue
to grow at that rate for the next 130 yvears. 11 the population grows at that rate, there will
he a metropolis the size of Denver in the Four Corners. There is no cconomic base o
support long-lerm population growth at that rate.

(2) Per capila waler use is projected to remain the same over the 130 vear perod. In fact,
per capita water use will likely decline as population density mcreases and people move
1o a more urban living situation, with fewer and smaller lawns 1o water.

(3 It s clearly impossible to project water nceds 130 years in the future. Itis difficult 1o
project water needs 10-15 vears into the future, Per capita water use will ahmost
certainly change and population wends are unpredictable. There is no way 1o predict
the growth of the region or its water nse over this extended period.

Fi

In Vol 1, 241 it is stated flat the Tle Trbes agree o receve a tolal depletion of 33050 aly of presumably M&]
water. There is no concreie information that the Tnbes wall accept the Preferred Allemative’s water allocalions,
thongeh the presumption seems o he that they wll.

Refer to General Comment No. 12 concerning regional water needs. Projected
water needs, the use of 179 gallons per capita per day, and future demand for
municipal water was based on areport done for Durango by Gronning
Engineers.
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The Burean should do a careful analysis of the actual water needs of the local mundeipalities in the
near e, The Burean should also distingnish between the need for storage and the need lor
water: Let us not forget that the municipalities in question horder several rvers. Under normal
conditions, the municipalities divert water directly [rom the river. Additonal slorage is neeessary
only during extreme dronght conditions or equipment Gilure.

There 1s no docamentation m the DSEIS which venfies any legitimate water needs in the Four

Corners area. All the information is ancedotal or "projected”, with litde or no factual basis, The
Bureau should melude pertinent sections of the Gronning Report (1994) and Cielo (1995) showing
what the actual waler needs aned the minimum sterage capacity needed o assure this supply’,
The Purpose and Need reqguives that the DSEIS determine and provice for “idemtified” regonal
MET peeds, The Bureau has not identified needs, rather it has conjectured and postulated wlhiat
neceds maght be G into the unforeseeable Tuture,

Surmmary ol the Problems with the DSETS Analysis of Purpose and Need

(1) The Purpose and Need 15 ignored in the DSEIS because the impacts of implementing the
Settlement At are not addressed. The Bureau should go back o the Settlement Act and
make recommendations which meet the Purpose and Neod.

{2) The Regional M&T water needs are nol properly analveed. There 18 no factual basis for the
prajected water needs stated m the DSELS, and long werm projections are not realistic.

Uxaggerated Municipal Water Uses and the Problem with Ute Indian “Non-Binding™ Water Uses

I ALP 15 built, various govermmental entities will spend several hundred millions of dollars w
builed o dam and reservoir which is nothing Tut an over priced insurance policy, Previously, when

ALP supplied Agricultural irvigation water, there was at least a use for the water stored in the
progect. An analvais of e DSELS, however, shows that there is now no use for the vast majority of
the water, The City of Durango probably doesn't even want its share’. Along with Durangn, New
Mexican mmumnicipalities receive water directly from the river systeim now; ALP will simply assure
them a more frm water supply,

As the “Non-binding” water uses show, there is no concrete or realisiic need lor the vast majorily
al ALP Ute Tribal water. OF the approximalely 103,050 al of water allocated 1o the Tie Trbes in
the eombined structural and non-stmciural components ol ALP, about 5,000 al can be used by (he
Iribses o feasible development. Another 30,000 al goes woward coal and gas-lived power plants
aned mnes, while 44,000 af of water will, according o the “non-binding” use scemario, be used w
supply regional M&I needs”. The Burean Gails 1o speeily uses lor the additdonal 26,000 al provided
tor the Tribes non-structurally in both altermatives 4 and 6.

We recopnize that the Ute Uribes lind themselves na dillicult position needing 1o specily uses [or
water belore the water is delivered. Lack ol waler, however, is not preventing development on the
reservalions loday, nor has it ever. Nearly all of the developments proposed as non-hinding nses

' Thiese repuotls ;1.1- relerenced in Vol, L, 223, but they are not included, nor e sy statistics rom the repons
referenced.

e City of Do by decided 1o sty newral and oot to endorse ALF as @ storage project. I'he City almost
cerainly hag less expensive options for water storage.

g 'J'I‘h«::-'c-.'lmomu;t are approximate and are derived from numbers given in Table 2.2, DSEIS Vol 1, 249,

OR3
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could be supplicd more easily with carent water resources, Take the SUIT Flonda Mesa
o development for example. To supply water for this housing development, water will be
dverted from the Animas, pamped into Ridges Basin Reservorr, allowed o Tow back down into
the Animas, hen pumped agan many miles and up several hundred feel 1o a the housing complex
on Florida Mesa which i a stone’s throw [rom the Flonda River! The SUIT currently possesses
sullicient rights an the Florida for this development. The lick ol ALP s nol preventing the £

[rom building needed housing, nor rom building goll courses and casimeos.

ALP does not provide needed water. It provides a vast amount of water for speculatve uses such
as coal plants and water marketing. The federal government in its role as trustee has the duty to
ensure that the Ute Tribes have water necessary lor growth and development on thelr reservations.
The e I'nbes, however, understood when they signed the Settlement Agreement of 198G i
ALP and the water that Dowed rom ALP had 1o comply with “Burean of Reclamation procedures,
which shall include, among other things, NEPA complianee™. In addition, they were never given a
“miarantee” that ALP would be constructed. The Seutlement Act allowed for litigation in the case
Tt ALP was not constructed, for whatever reason, and the failure (o complete a shructural version
of ALP will not constitute a “broken promise” 1o the Tribes,

NEPA clearly requires that water uses for this type of project be stated prior o implementing a
federal action. Given that *non-binding” or unspecificd waler use scemios comprise over 95% ol

the Trabal water, it is obvious that NEPA process as not been met

Evaluation of Allernatives

No Action Allernative

OR3-3
Two pages are devoted to Allermtive 10, the No Action Alternative, m the DSELS. The Burcan
has not ghven more space Lo the development of Allerative L, it says, because:

T is dillicnlt te develop an analysis on the auteome of this eleetion due o the Gt that tvo
of the three chioiees Ot would be belore e Trbes® al a tme ovolve processes
{negotiation and hingaon) which ouicomes would be impossible o predict.”

This DSEIS, however, is a document which is supposed to analvze and predict these very
onlcomes. Ignoring Allernative 10 simply because it s difficull (o prediet the oulcome of lingation
is unacceptable,

The Settlement Act postulates that lingaton will oceur iF ALP is not constructed,. The Trbes
retain the right to litggate their water claims iFALE is not finished by 2005, Given that supporters
ol ALP have been tryving Lo build the project For over 30 years, it is likely (hat it will not be built by
then, Thus, it is.essential to know what the likely resull of Alternative 10 may be,

The Burean and DOT are the organizations best suited for detevmining what the likely outcome of
litigation is. They should make public all documents pertaining w the Settlement Agreement of
1986 and assess what Winters Docirine rights the SULIT and UMUIT hold on the Anunas river
aned what rights they would have, absent the Scitlement Act.

ALP proponents have commanly muscharzeterized the Tribes” water rights, Their favorite sirategy
is 1o threaten local water users and the City of Durango with the Ute claims. They argue that the

[ ites will “dey up” Durango if ALP is not constructed, Tt is important to clanly what the vights the
Tribes pessess on the Animas T ALP is not built. Although predicting the outcome of this

Additional analysis has been provided in the FSEIS in Section 2.3.
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liigation nught be dillicult, by going back to the lacts the Bureau could make a legitimate and
dorumented analysis, This anadysis would be helpful o all parties considering how hest (o scile
the Tle clanms and which allernative to support.

I the Utes do stand to deprive some local users of water then it is important o know how munch
the federal government is prepared 1o spend to protect the guestionable waler nghis ol a lew
individuals, We wonder why (he Burean is recommending the expenditure of hundreds ol
millions of dollars to protect these few individuals” water rights. 10 the Ules genuwmely have rights 1o
water that 5 currently being used by others, then the water should be trned back over 1o the
Trbes. The local users shoukd consider themselves lucky for having received *lree™ water lor so
long. Since the Utes currently have no identificd uses for their water, the corrent local s
logically lease the water from the Tribes, This seenario would avoid the building of new costly
infrastrocture uneil the tme the Tribes wished o pol therr water o use i another manner,

comlid

Finially, as it is elear that the Thibes have ne idennlicd uses [orwater, the idea that they conld “diy
up” anyvone who is currently using “their” wiler is ludicrous. First of all, beneficial use of water is
required in Colorade, ws 0 most states, Unul e Trabes can show abenelionl use Tor water, they
can not deprive any current consuner of the water. Thus i would be illegal for them e ke water
unless they had a benelicial use for i As the “non-binding use™ scenarios in the DSEIS show,
there are no beneli 4

tal uses [or the vast magority of Ute water,” The Burcau is right in stating that
the Tribes” Winter's Doctrine nights can not be lost by disuse, however we are unaware of any legal
precedent which would allow them to exercise these nights o deprive other users of water il they
can ¢laim no benelicial use. I the Burcau has reason w believe olerwise, itshould explain
further.

Allernative 4; The Prelerred Allernative

Preferved Alternative Does Not Meet Purpose and Need OR3-4

(1) The Preferred Alternative does not fulil] the wrms of the Settlement Act, as was described in
detail above,

19) The Preferred Alternative goes far beyond supplyving any identilicd regional needs. It supplies
water lor speculative and hypothetical purpeses based on grossly maceurate and

unstubstantated projections of water needs,

(

=

The Preferred Alternative provides far more water than can be used in the project area at any
timme in the foreseeable [uture, For example, if Durango were (o receive the fall LPWCD
allecation coupled with the water the Ute Tribes are projected to sell to Durango, then the Ciny
wanld receive a lotal of 15,338 alv®, Durangoe cwrrently nses less than 4,000 acre feet per year.
It is extremely unlikely that Durango will ever need a total of ever 19,000 acre leet of water.
Simikar observations can be made Tor the municipalities down the line, lrom Florida Mesa to

Aulec,
The Preferved Alternative Violates NEPA

(1) The speculative “non-hinding” waler uses must undergo soruting under NEPA process,

" See Table 222, Vol 1, 28 for the complete schedule of ' Non-Binding” inbal uses. The uses desenbeed i the table
s improbable al best and impossible atworst. The table makes it clear diat there is no identified use for tribal witer
now or i the foreseeable future,

7

Please refer to General Comment No. 6 and General Comment No. 7.



ORGANIZATIONS AND COMPANIES

(con’t)

(2} The waler uses may violate the Clean Water Act. §404 of the Clean Water Act requires an
amalysis of the impacts of a project on important aqualic areas such as fish hahiae This
analysis can not be completed without a thorough examination ol water uses and the location
anl (qn
requr
{he water

Aual, not hypothetical, purposes and needs. Not one actual use for

as been ider
binding” uses are cven leasible.

(5]

=

NEPA clearly requires a description of the need lor and impacts of a federal action such as
Animas-La Plata, as well as analysis of costs and benefils. As was shown above, there 1sno
present wse for the water and the DSEIS presents aset of hypothetical huture uses [or the water
i order (o analyze the impacts of the project. The ongmal AntmaseLa Plata agreement
requires that the project comply with all environmental Laws, including the National
Envirommental Policy Act.

() The largest single “non-binding” water use falmost 28,000 afly) is dedicated to supplying o coal
fired power plant on twe SUTT reservation. The coal plant is probably inleasible and using
water [or this purpose would almost certamly be in violation of NEPA, A Tull NEPA analysis
ol the coal lired power plant is appropriate al this pomt to determine 16 a coal plant is a feasible
ancd NEPA compliant user of such a huge quantity of water.

Alternatives Must be Fvaluated Through Cost Benelit Analysis

(1) A Cost Benefit Analysis (CBA) must be included incthe DSEIS. CBA has always been panl of
the FIS pracess in the past for ALP and is standard procedure for Reclamation projects. In
adddition, il is required by the Water Resources Planning Act, 42 ULS.C. § 1962 ¢t seq. The
Purean has meluded @ CBA in the past and should include one with s project. Apparently,
the Bureau and the DO believe that a CBA is not necessary beeause the majority of waler is
detlicated to Indians’. This reasoning is Hawed lor the following reasons:

o The DSEIS allocates approximately 739 of the ALP warer 1o the Ure and Navajo Tiibes,
HR 8112, the legislation supposedly endorsed by DO lessens this allocation to abow
G0, At what point is a Cost Benelit Anadysis notappropriate? The Bureau should
explain exactly what quoticnt of Indian water a project must contain to preclude CIB
anzalysis and why.

o The Setlement Act states that “the water supphied Lo the Tribes [rom the Animas-La
Plata Project...shall he subject Lo Federal reclamation laws... ", Reclamation law requires

a CBA.

e Whether or not the Bureau believes 2 CBA is required by law it should be included if
only to provide perspective on the real costs and benefits of the varions aliernatives. The
prirpose of CBA is to provide legishitors and the public with a guideline for the
expenditre of taxpayer lunds. Taxpayers and the legislators who are appropriating
federal fumds must know whit benefits result from public expenditures. Olwiously
Congress may chose to spend a great deal of money with litde ceenomic return il i

as saving this i the Durmgo Feld, ad acdimimstiation alficials, weheding Mike
ool OMB have retterated this apimon

“ Par Schumacher has been quote
Conmor of DO and Bonnie Gal

ality of return Nows, “Non-binding™ water uses, by definition, cannot be analyred. $404
g } ¥ :

ed by the Bureau of Reclamation. Only a small portion of the “non-

OR3-5

Refer to General Comment No. 1 for a discussion of Reclamation’s position on
the need for a benefit-cost analysis for the ALP Project.
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dectdes this is warranted in the mterest of setthing Indsan waler cladms. Therelore, a
positive CBA is not required for construetion of the groject. Part ol the purposc ol the
”51‘]5, however, is (o 1]1'0\.-“[([:‘ the ]J'|1|||ig‘. anel ]l,_:;;j:d:uu['.q with indormation 1o i“:l!: them
decide which alternative 1o support. 1t is impossible o make an intelligent, reasoned
evaluation al alternatives without a CBA shewing the costs and henefits of each. The
CBA should be included at s minimum for Allermnatives 4, 6, and 10, Note that a clear
distinction should be nade between coonomic and fBnancial costs in the CBA, A CBA
{or Alternative £ will show great cconomic costs with scant benefits.

(2) Much speeulation bas been eirealating regarding the oblizanons ol local municipal entities Lo
repay Lhe appropriate project cost allocation, Local project proponents have suggested that the
waler districis will not be obligated to pay for any amoennts in additton to the existing repayiment
contracts’, The Bureau should make it clear that local project parlicipants must negotiate coniracts
that fully repay the current project costs allocated o them. Not to do so is a violion of the Wate
Supply Act, which prohibits federal subsidies for local water development. The repavment
contracts for ALP must represent the full costs of non-tribal municipal water supplics, i order (o
comply with the Water Supply Act, 43 ULS.C. § 35,

Orperations Costs are Understated in the DSEIS

Operations ad Maintenance and opportunity costs resulting from the opertion of the Preferred

Allernative are understated or omitted in the DSEIS, The Bureau shows what the actual fnancial OR3-6
cost of operating the project will be, but neglects (o reveal the e economice cost of operation [or

the Preferved Alternative,

(1) The WAPA discounted power rate of 8.1 nuls per KWh is used o compute power cosis®, The
proper economic ¢ost of this power is the market value of the power, regardless of any
subsidized rate the Burean might obiain Tor this particolar project. Taking the power
generation cost cited in the Buoreaw's 1995 ALP EIS and updatng it for inflation Fram 1993
dollirs to 1999 dallars vields a real cost of 46 mills'kWh. This change in power cost augments
the pumping costs from the stated $1.099 million 1o approxmately $5.75 million per year,

(2) The Bureau oaits the increased salinity and decreased power costs dewnsiream in the
Colorado Basin, These may nol be part of the Aonancial obligatons m the cost sharmg
agreement, but they are certamly relevant economie costs ol e stroctual allernative. These
costs were examined in the eviduation of Allermative &, where these costs are shown as savings
ol 55.9 million/vear.

(3} Below s a summary of real costs the Burean should show in an economic analvais of anmaal
operaling cosls:
Salinity Treatment SA00 millicn
Hydropower Lost Revenue: £2.90 million
Real Power Cose: 535,75 million
Other Operating Costs™ & 42 million
H Total Operating Costs: F12.07 nullion

" Fred Kroeger sgrested that this would be the case hefore the Durngo City Conneil.

Comment noted. Operation costs presented in the FSEIS areintended to guide
the water user agency in developing budgets and determining water users’ rates
and fees.
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The DSEIS Recommendatons and the Preferred Allermative Violate the Colorado River
Compact, Colorado State Laws, Federal Laws, and Standard Burcau of Reclamation Procedures

(1) The out of State water sales meluded in the “non-binding™ water uses are not complemt with
the Colorado River Compiact or Colorado State Law, The Settlernent Act makes it abundantly
clear that water uses must be compliant with State and Federal Law®, The Colorado River
Compact prohibits out of Ste water sales, Colorado State Taw also restricts oul of stale water

sales, Thus, the largest “non-binding” use of water will be in violation of State Taw and the

oA

Colorado River Compact, and, accordingly, in violation of the Settlement Act.

) The Preferred Alternative will be in vialation of the Colorado River Compact, Article 11T (¢,
I'he Compact states, *The states ol the Upper Division shall not withhold water and the states
ol the Lower Division shall not require the delivery ol water, which cannot be reasonahly be
applicd 1o domestic and agricultural nses.”

The Burean mustaddress these concerns in the Final 1S, should research these statutes and
determine o what degree the Preferred Aliernative will violate these s, The Burean should also
determine whether a lawsuil brought by states of the Lower Basin could be browght against the
State of Colomde Tor withholding water without o beneficil use, The legal implications of
withholding water lor which there 15 no use or 15 ne nse aside from selling it out of State must be
[ully explored belore the Burcau makes o recommendation in support ol the Preferred
Allernative,

Additonal Non-Ute Allocations

Contrary 10 the stated allocations i the DSETS, the Bureau implies that allocations may be shified
Lo other users. A eryptic stilement in Vol. | of the DSEILS notes, “Comments received from the
ALP Praject scoping process indicate that the Colorado Ule Tribes may be willing te allow an
additional 6010 aly from their allocation to be reallocated For M&T use by the Stawe of Colorado
and by non-Ute Indian partics in New Mexico,™ No further references {or this staternent are

OR3-7

provided, and this re-allocation would run contrary (o all data provided m the DSEIS regarding
water quantilication and uses, Indeed, HR 8112, the bill earied in the House to construct ALP
mamilests this re-allocation, The Bureau needs to show how this re-allocation can be justificd in
the context of the Settlemment Act as well as show the benelicial nse for thas waler and follow all
applicable NEPA review process merited by the reallocation. Agam, water end-uses and impacts
st be evaluated 1o comply with the law. Cost allecations for the project should also be re-
worked appropriately, with the new recipients bearing the share of the applicable project
c'c\|1-.'|u|(:li[)]‘. COsks,

OR3-8

The Cost for the Non-structural Portion 5 Understated

The stated cost for the non=struciural poriion, or kind acquisition [und, for the Preferred
Alternative is $40 million”™, This amount is simificantly less than the amount stated in the seetion
in Vol. 2, titled “Land Acquisition Analysis™. The Land Acquisition Analysis say
value derived for Refined Alternative 4 was 356,978,768 and lor Refined Allernative 6 was
S105,426,4217.° The Bureau notes the AlLG price correctly in the summartes, showing it 1o be

“T'he present

See the Settlement Agreement of 1986, p. 60 for a discussion of restrictons on off reservation and out of State water
= “rr the extent permitied by any @ Stad Federal low; interstate

use. It states that water may be used our of St

compact; or itcmational realy™.
“This value 15 sfated many tmes in the TSELS, il ean be [owmd specifically i Vol. 2 =41
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Section 2.1.1 has been modified to clarify the possible reallocation of water by
the Colorado Ute Tribes. The Settlement Agreement will be modified to show
any changes in the allocation of water to the Tribes. Any future changes of
water use from that identified in this FSEIS would serve as atrigger for
additional environmental compliance. Attachment E in VVolume 2 of the FSEIS
has been updated to reflect the applicable projected construction cost that
should be allocated to the non-Ute entities.

The"Land Acquisition Analysis' in Attachment D of Vol.ume 2 of the DSEIS
served as an illustrative example to estimate present value of irrigated
agriculture land acquisition, given a set of working assumptions, to satisfy the
non-structural component of the Preferred Alternative of 13,000 afy of water.
Thelatest negotiations and the current Administration position isthat an
agreement has been reached with the Colorado Ute Indian Tribesin which a
figure of $40M in discretionary funds has replaced the 13,000 afy of water for
the non-structural component. These funds can be used at the discretion of the
tribes to purchase land, undertake economic development or perform a
combination of these. It isthis figure of $40M representing the non-structural
component that is used in determining that portion of the project cost. In order
to provide similar treatment in Refined Alternative 6, the acquisition of land
having an associative 13,000 afy of water rights was eliminated from the model
and replaced with afixed amount of $40M. This $40M was then added to the
estimated present value of the remaining acquired irrigated acreage to derive a
total present value for Refined Alternative 6 for that component associated with
the settlement of water rights from land acquisition.
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8195 million, but discounts the Preferred Alternative price by almest $17 million.,. This
diserepancy should be corrected in the Final EIS.

Cost of Structural Component May be Understated

Although the DSEIS asserts that the cost of the structural components of the Preferred Alternative
have a “high degree of confidence”, the Bureau has rarely brought its construetion projects in an
budget, A comparison of cost projections and final costs for some recent Tareau construction
projects should be provided in the DSELS. The variance between projected and actual costs might
raise doubl that the structiral components of ALP ean be constructed on budget, [Uis arbitrary
andd unfounded tosiate that the cost ol the Preferved Alternative is lived and without risk.

Fvironmental Impacts of the Preferred Alternative may not be Mitigable

The DSEIS concedes that Ammas-La Plata will have imumediate, significant impacts on stream
Newws and key lish habitat in the Animas River. Acearding the DEILS, ALP will impact habitat by:

o Reducing available lood through the dewatering of productive riflles and cdge of
channel areas.

o Providing greater risk of disease through inereased envirommental stress hased upon
clevated water lemperatures in dry waler years,

o Concentrating adult fish in the remaining suitable habitats,
o Reducing the ability of fish 1o navigate shallow riffles™.

The DSEIS shows that the Bureau does not believe it can mitigate these impacts, Four years of
study are contemplated, but the Buveau admats,

The patendial impact of the ALE Projeet on wiative lishes will be dilicult o mitigate on the
Amimag River it s cxpected thar the operation of the Do Punping. Plant. will
chronically reduee native ish populations and associated  habital., Unfortunately, this
impract canned he elfectively mitimated an the Auimas River™

Bioaccumulation ol heavy metals in raptors as a result of their feeding in Ridges Basin is also of
comcern (o the Bureau, Yet again, study, not miligation s proposed™.

These impacts ave sinilicant, and are made even more so by the Jack of acceptable miligation, yel
they are not mentioned on any of the summary sheets as significant environmental impacts or
comcerns. The lack of acceptable mitigation [or these impacts is worrisome, yel it seems to be of
miner coneern Lo the Burean.

Riclges Basin Reservoir is Distant from the UMUIT Reservabon

The DSEIS does not acknowledge the remendons problem created by the distance between
Ridges Basin Reservoir and the UMUIT Reservation. Originally, water was originally going to be

delivered to the La Plata river through federal facilities, as was contemplated in the Settlement Act,

This infrastricture would have made it possible for the UMUIT to receive ALP water. As it

stands now, there is no leasible way for the Tribe o gel water to its reservation. Although there is a

11
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OR3-9 Thecost estimates for the project features are "feasibility estimates’. Assuch
there are uncertainties in the quantities of excavation and construction
materials, site conditions, construction methods, and design changes that may
berequired. The 20 percent construction contingencies are intended to the
estimated construction costs to account for non-construction costs. These
include costs to evaluate geological conditions, perform the engineering design
work, prepare specifications, and administer construction contracts. This added
amount is reasonablein relation to other similar projects where safety to the
publicisinvolved. Itisnot appropriate to make a comparison of cost
projections and final cost for other projectsin the FSEIS.

OR3-10 Reclamation does not believe that the specific impacts to downstream aguatic
resources in the Animas River can be directly mitigated. The chronic reduction
of flow in the Animas River causes areduction in physical habitat. Changing
pumping operations simply would only change the time and magnitude of
impacts to other timeswithin the year. It should be reiterated that Reclamation
does not expect catastrophic impacts to the downstream aquatic resources and it
has committed to seasonal minimum bypass flows as measured at the Durango
Pumping Plant. Although not directly related, other mitigation options may be
available that would benefit the significant native sucker population currently
existing inthe Animas River. That plan is discussed in response to Comment
FA1-4 to the U.S. Fish and Wildlife Service.

OR3-11 Thecost to deliver or sell water from Ridges Basin would be the responsibility
of the ColoradoUte Tribes.
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passibility that the 'Tribe could use development nnds 1o build a conveyance system, it is unlikely
that any water uses could ceonemically justily such an expensive delivery system or would be able
o supporl e tremendous pumping and operations cost which would sceompany the delivery of
witler,

The Bureau should recomize the superionity of non-structural allematives in delivering water (o
the DIMUIT reservation and make it clear that conveying water from Ridges Basin o the UMUIT

reservalion is infeasible,

Treatment of the Non-Structural Allernative: Refined Alternative 6

A pervading bias agamst the nonsstructural alternatve, Relined Alternatve 6 (AlLG), is apparent in
the DSEIS, Simple logie can eliminate the pramnay deaswbacks of the alternative, and a Gar and
i biased anmalyais shows that Al G s superior in many respects 1o the DSEILS Preferred Altermative,

Al 6 Also Fails to Fullill Provisions of the Settlement Act

In the same manner as the Preferred Alternative, Al G [ails to ullill the water allocations specilied
in the Serlement Act. The alternaive should be resworked o meet the provisions of the et The
primary change needed o make il comphant would be 1o restore the 26,300 aly of Ag water o the
UMUTT ane 800 aly o the SUTT, When the Az water is vestored, it becomes obwious Ul a
noen-structural approach will best meet the Tribes” water needs,

The DSETS concludes that a tremendons guantity ol water is available through frrigaion
improverments, especially in the Montezuma Valley, The TSEIS asserts that 34,000 afv could be
prendded through rmigation system inprovements in the Montezuma Valley lor a cost of §71
million and 16,000 afy conld be provided in the Florida Valley for 367 million™.

These methods of ohtainmg water are eliinated becanse they don’t provide inm yields in dry
vears, when M&D water 1s abliged to share no shortages. Were the allocations agriculial,
corresponding shortages would be shared amongst the imigatars. Since delivery of M water
guaranteed, however, irrgation improvements are ruled out as an option lor providing water. T'he
Seitlement Act s clear on the intent that the Tribes share in water shortages: *The sgrcalior]
irrgation water allocations as quantlied in tie DPR shall share shortages on a pro rata Basis even il
changed 1o other beneficial uses™ . Olviously, the signers of the Settlement Agreement were cleay
in their intention for the Tribes to share in water shorlages. Becanse of the subsequent
manipulations in the Agreement, however, they have apparently been exempted from this

15
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The cost of land purchases yiclding the needed 30,432 aly in depletions is shown in Table 269 10
amount to 56,400 per acre-foot, By contrast, improving irrigation svsiems Lo provide the needed
Ag water deseribed above would cost only $2.323 per al, a savings of 34,077 peral, or 369 millien
dedlars. Furthermore, the water would be provided in Monteeumia county where the TIMUTT
could use it, and in or near the SUTT on the Flovida or Pine rivers.

T ds paramont that the Burean make clear the extreme cost that accompanies the conversion ol
waler from Agto M&L The administration, when it acknowledged the change 1o ME&I water,
probably never considered the tremendous cost that was associated with this decision. It seems
unlikely that they would support such a change were they to understand the liscal implications.

OR3-12

As per the Settlement Agreement, the use of water developed by the ALP
Project is now to be utilized for M&|1 use with the exception of the 13,000 afy of
depletions which may be used for agriculture purposes. Alternative 6 was
reworked to provide the same amount of water as Alternative 4. Modifications
to the Settlement Agreement have been made to reflect the shortages associated
with an M&| project. The water available from water conservation, with a 50
percent shortage in the critical dry year, would be approximately 19,800 acre-
feet per year which is considerably short of the required water supply.

Comment is noted concerning the cost of an agricultural project with shortages
versus an M&|I project with no shortages.
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stated above.

Bureau Should Include Least Costly Nonsstroctural Companents

he above discussion touchies on one of e pramary deliciencies with the Bureau's version of
Relined Altermative 6; 0 Fails to utilize the Teast costly i environmentally damaging methods of
providing water, In fact, it seems that the Bureau attempted (o drive the appraisal level cost of All
a5 high as possible by recommending the mast expensive methods of providing waler rather than
pursuing the least costly eptions.

For example, the raising of Lemon Dam is included as o component of AlUG despite its
astronciical price (ag and the accompanying negative environmental impacts, al least bwe of which
are listed as significant. Aoy rational person woild have elimmated the raising of Lemon Diam Tor
these reasons, however the Bureau inexplicably left it in. The cost per agre-font of the additional
water yield s 850,000, while the average per acre Toot cost i AlLG is 82,873, nearly twenty times
less. Olwiously the Bureaw should substitute otler water acquisition scenarios and reject the
sz ol Lemon Dame

The Burean has also jguored 19989 Scoping Compents which would have supported the viability
ol Al G Comments were made i the 1999 Scoping Process requesting that the Burcan
investigate the possibility of replacing or repairing the radial gates at Valleciio reservoir to permil
the storage of additional water, or to [actlitate the change of use o M&T™. Apparently. this request
was entirely gmored, [or not one word regarding the repair or upgrade of these gtes 15 ineluded in
the DSEIS. Pal Schwimacher agreed that the gate repairs nughit be a good idea and would probably
facilitate the delivery of water year-round, which will be necessary il water use 15 changed 1o M&I",
I'he Bureau must analvze this option and discuss how it would aid in the storage and delivery of
water mnder Al 6.

Burcau Should [d&.‘rllii‘y EELVY Water Available for Sale from |".h‘.|‘$[jnj.; Pl‘(;jm:l:i

There have heen numerous recent newspaper arlicles demonstrating that M&I waler s or soon will
be for sale from Vallecito Reservoir, Currently, 2,000 acre feet is being marketed Ly PRID", The
DSELS should identily the quantity and price ol water for sale, specilically from Lemon and
Valleoito Reservoirs, The Tace thar this water is clearly on the market shows that there are currently
excess water reserves available to meet some of the Ule water mights,

Diepletions Available [rom Land Purchases are Understated

The depletions avaable from land transfers are also conservative, thus the projection of the
amount of Tand necessary lor purchase to vield the necessary depletions in exaggerated. First, the
Bureau states that an average depletion for all the affected river basins is L4 al per acre™, No
supporiing data is included, and intsiovely this Tgure scems low, Apparently an even lower e,

T tlunk by redesiguing the gated spillway an das Bacility additom)l storage might be possible. YWe anders i tha
dyawdown incthe 2l is extreme beeause of the Bureaw's legiinede sulely converns sbout the spilbeay giles becoming
revzen aned thervelore wnworkable dunng eady spong munofl, We would apprec meene look at the ility of
el overall yield wath redesign of the-spillway gates ving Comments of Phil Doe,

B 105 CANTVOVEE LD
CPA 219499, 15, 7

" Comversation with Pat Schuemecher and Divlan Nonon, on or abour %0300,

" Duango Herald, | v March 8, 2000, Advertisenents for this water Frequently appear in the classilied sections.
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OR3-13 Theraising of Lemon Dam was included as a component of Refined Alternative
6 to allow a closer evaluation of this method of providing water - by modifying
existing facilities. It istruethat it ends up being an extremely expensive
component.

OR3-14 The 2,000 acre-feet of municipal water to be supplied under a pressurized
system is not excess water but rather, it’s intended to replace existing municipal
water that is presently being pumped from groundwater wells in the Pine River
Basin.

OR3-15 Therationale for use of depletion factorsis more fully described in Section
2.1.1 of the FSEIS. Thedepletion factor of 1.4 af/acre represents the historic
dry-year conditions. A depletion factor of 1.5 af/acre as used in Refined
Alternative 6 represents average conditions. To use 2.0 acre-feet per acre would
be a very optimistic and risky approach. In redlity, it is likely that there would
be alack of senior water rights to be purchased. This would then require
purchases of land with lower priority water rights resulting in a declining
depletion per acre and requiring greater amounts of lands to be purchased to
acquire a given amount of water rights. This uncertainty of thefirm yield that
could be obtained from the purchase of water rightsis one of several identified
reasons for selecting Refined Alternative 4 over Refined Alternative 6.
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of 1262 or 1251 aly was used in the Land Acquisition Analysis™, As this number is used for thic
basis of the entire land-water right acruisition progrun, the Burean should research aod justify the
average depletion carefully. In addition, the Bureau fails 1o recognize that the regional §
evaportion pereentage should be added ta this historieal amount, when the water use 15 chanygged
[rom Ag to M&L and is no longer used on the land, Based on regional free surlace evaporation, it
is reasonable 1o expect that (i:'p!(‘lif]l]i would be on the arder of 2 .!|:-':-Lf:[’l'_-":\'l'}ll’.

['he Bureau rightly notes that, “The historical depletion is the measure of the water right in terms
al the amomt o water tiat can be consumed under a wansler to i new use without cansing injuey
1o other water rights™. Therelore, the argument goes, it is never possible to remove more of than
the historical depletion [rony the land when water vights are manslerved. This assumption s
incorrect, Ofien, more than e historical depletion will be available for transler for the very
reason stated above: oflen there will be no other alfected users and e entire diversion will be
available for transfer, The assumption that histoncal depletions only can be tansferred in every
case Turther understates the water supply available from land acquisition.

The effect of using conservative depletion levels 15 (o oversiate the amount ol land required lor
purchase. Given the above commentary, it is reasonable o assume that a depletion laclor of 2
affacre 15 a more realistic gauge Tor caloulating land requirements for Relined Alternative 6. Using
the 2 alfacre gure would reduce necessary land purchases by about 25% or 5000 acres. The
savings realized would Le on the order of 830,000,000

The Cost for Land Acquisition in the DSEILS is Overstated

In Table 2466 the sources and amounts of water to be obtamed by pure s of water nghis are
speeilied ™ By this schedule, 10,000 acres of kand would be acquired inthe Pine River Basin, to
achieve wwater vield of 15,1140 afv. Apparently the Burcan has lound 1s necessary (o acquire so
mnch water in the Pine River Basin to fullill the projected non-binding wses,'™ Although it is
logical (o acquire water rights that will fulfill legitimate needs, given that non-binding uses are
purcly speculative, this pattern of acquisition doesn't make mueh sense. The chief non-binding
use projected lor the Pine River water is 1o provide water for “the regional demand centers”,
Altlaugh it is not explained as such, geographically the only centers which would serve are New
Mexican municipalitics ™ To supply these entitics, water [rom the Piedra, San Juan, Pine,
Florida, or Animas Rivers would inction, Inexplicably, the Burean relies on the Pine River Basin
for the entirety of these water rights acquisiions. Although the original Citzens’ Alternative
sugeested that properties with rights on the Piedra also be considered, properties on the Predra
were not included 1o the DSEIS. The Buremn should explun why the lands with water rights o
thie Piedra and San Juan were not considered [or acquisition and further explain why it is necessary

1o acquire so much acreage in the Pine,

The requirement that s much acreage be acquired in the Pine River Basin makes the land
acquisition program problematic. “The land acquisition would take place over a SU-year period,
This longer ime [rame is required because of the Targe purchase of 10,000 acres m the Pine River
Basin.™" Later it s noted:

The much buger Pine River program would require overconing iumercis issues and constiaints
sl woithd likely encounter extreme opposition from other water miglis holders. The opposition

S 000 peres ot approximately $6,000 peracre.
"The projecied possible ML uses are to be met by water rights acgaisitions within the bagin whene the usc will
ocour™, DSELS Vol 1, 2-144

OR3-16

Theresults of the hydrology analysis coupled with the water rights analysis per
river basin indicated the location and the amount of land that would be required
to be purchased to satisfy the non-structural components of the Preferred
Alternative and Refined Alternative 6. Determination was made that a
settlement fund of $40M would be used in lieu of an analysis of land acquisition
costs for the Preferred Alternative. Thiswas an amount agreed upon between
the Administration and the Colorado Ute Indian Tribes. Theamount is
discretionary and could be used for land acquisition for water rights, or for any
other purposes. This same amount was applied to Refined Alternative 6 and the
remaining land purchases required to provide water rightsto satisfy the
settlement agreements (47,000 af) were analyzed under a set of purchase
assumptions to derive a present value. The hydrology model specified the
amount of irrigated land that needed to be purchased in the various river basins
and what would be done with the resulting water rights. A land purchase model
was developed using average listed per acreage prices for irrigated agriculture
land and average farm sizes per county in order to establish a base cost case.
The model further refined costs based on estimated escalation of land prices
which were a function of market competition on all but the Pine River where the
level of land purchase would necessarily drive the market away. It was
estimated that within the Pine River Irrigation District approximately 15,000 af
of water rights would be required from the purchase of 10,000 acres of land, and
that all of these water rights would be removed from the land through a change
of use permit for identified M&I purposes at another site. This purchase and
subsequent drying up of almost one third of the Pine River Irrigation District
represents asignificant and costly event, with the attendant risk that it may not
be afeasible undertaking. In theland acquisition cost analysis (emphasizing the
Pine River) thereisatri-level of cost elements incorporated into the model: the
perceived windfall of initial willing sellers, the reluctance and resistance of
recalcitrant sellers, and the complexities of dealing with the water court in
obtaining Change of Use permits. These factors were recognized in the
escalation of prices and duration of acquisition. The result was a present value
that was considered to be a reasonable estimate of a potential real world
occurrence and if the model isin error it isin understating not overstating the
cost.
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wonild stens from the ettt the 10,000 aeres, wath appurenant water rghts, proposed Jor
aruisitinn constitutes abont one-third of 1] mateed 50,000 acres ol existng non-Indian indgaed
Jande in the Basin apd e water would be gsed for M&L prarposes owtside the Pme River Basin™

I'he Burean argues that it will be difficull to acaquire this large quantity of acreage in the Pine and
thiat buving such a large proportion of the land in the Pine River Basm imports significant sk 1o
Al

As was stated above, the speculative *non-binding” nses which supposedly necessitate the
in the Pme can be supplied through re-operation ol reservoirs and through ke
1 other basins, therefore, the requirement that 10,000 acres of land he purchased in the

purchases
purehases
Piie should be eliminated,

i

When this requirement is eliminated, the cost ol land acquisidon will also plumimet. Tn order 1o
create o market incentive, an escalation Factar of 209% or 25% s added to the land cost in the Pine
(o 3 years during the 30 year lile of the purchiase program, The surging prices in the Pine bring
the per acre cost of land (o $87,960 by the end of the program™ The 25% escalation e was also
applied 10 the lands in the Florida and Animas basms twice over the 15 yvear acquisition period for
these lands, “to relleet impacts from the Tud vidues onthe Pine River Basin and markel reactions
on rermaining land in these particulo ver basing™, These sky-high land prices are certainly
inflated and the esealagion Factor is entively arbitrary, In any case, the point should be moot, 23 we
16 showedl above that there is no reason to acquire this much land in the Pine.

(con't) Ulsing an escalation rate of 8% certanly overstates the appreciation value of larm land. There is no
ve that Tarm land could appreciate

data tox support this escalation rate, and it 35 hard to bel
consistently at this level, The assumed appreciation rate is inconsistent with regional econormcs.
The land 1o be purchased lor water supply prrposes is irrigated ariculoaral land. Retwrns 1o land
[rom agricultural operations are unlikely o support this level of appreciason. Hisioneal data

v Lhis esealation rale; or a more reasonable lgure, such as 3% or 4%

shounld be provided 1o jus
should be used.

T have owned my house in Durange for 4 yvears. [ live in a devwntown district where lels arc
ically unobtainable, and homes sell fora preminm: 1 alse am a contractor and landlord and
i T would estimaie thial

rac
s well acquainted with the local real estate market. In the past four ye
in-lown home vahies have appreciated at the rale of 3%-49% po while agricoltural connty
lands are probably simply holding their value or at most appreciating at 1% o 20 per year. There
is little demand lor these properties aside from their development potential. The Burean should
somehow justily the 8% esealation rate used in the Land Acquisition Analysis or lower it to a

conservative, but reasonable rate.

The DSELS also states that few suitable agriculunal properties are on the markes enrrentdy and thar
it will take 2 very long time, up to 30 vears perbaps, to acguire the amoont of land necessary o
supply the Ute water allocation. This determination seetns extremely conservative, 'The main
reason Ut lew properties are currently available is that there are few willing buyers, Tris crtain
that many prospective sellers would come forward il they knew there were a buyer who could pay a
reasonable price for their land. [nformation supporiing this assumpiion provided in the DSEIS
Inn the purpose and need summary, the DSEIS states, “The La Plata County active listings of Farm
and ranches in April 1999 (oted 37 properties, or 2 percent of all real estate listings; only | had
sold in 1999 by that date™, Ttis probable that (the reason only one of these properties had sold is
tsat there were no willing buyers 1o complete more sales,

o
h

OR3
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Base Land Costs are Overstated

19599 fand costs were estimated based on average prices for June 1999 lisings, Land prices were
setal the average value of the June 1899 listings and were §4,384 for La Plat Coungy and $2,487
lor Meontezumia County, Actual listings ranged fram S1,290/cre 1o H20 vere in La Plata
County and from $930/4cre to §5,000/acre m Montezuma County, This large range of values is
probably due o dillerent polental for residential development among the properties. The average
values adopted for use i the DSETS are skewed by inchuding the more expensive parcels, Simph

by purchasing the least expensive 50% of the properties offered in June of 1999 over 5,000 acres of

irvigated crop land could have been acquired at am aversge per-acre cost of about $2,300,
Value of the Land is not-Stated as an Asset

The DSEIS ignores the fact that the properties acquired will have valie i at least two important
respects. First of all, the SUI'T is a patcluvork because ol 2 mix of Ute and non-lndian
fandhalders. 1t would be of great vadue o the SUTT o acquire some of e non-Tndian lad
aroumnd and \\'i[h'm l'|1¢_"[:|' ]'\:_‘:i(,'l'\'illiﬂ[l it (H'd{;l' Loy i :'Uminllil}' in their land isuh][]'(gs and 1o L‘\'|1'.u'u;3
their reservation. Secondly, owning these addittonal lands would give the tibe the Hexibility to
rmarket e land for residental or opensspace use i they wished, Even without the agrcultural
water rights, the land has avaloe in itsell, This value is never recognized in the IDSELS, which is
abwicush 2 major oversight.

Distincton Between Feonomic and Financial Costs

Ihe Burean makes no distnction between economic and Nnancial costs mthe DSETS. This
distinction is extremely mnportant s regards the comparison of the Preferred Alternative and Al
. Virtnally no economic costs accompany Al &, which means that there is no drain on the
resonrees of our soctety from its implementation. 'The costs lor Al G are practcally all financial,
involving itde labor; they result from the transfer of resources [rom one parly to another, The
money spent m construction or operation of the Preferred Alternative, however, will represent the
commitment of real natural resources and Tabor that could be put to better nse in anather
constructive manner. This distinetion makes the cost ol AlUG much less simificant m terms of s
fmpact on onr nation and owr nation’s resowrces,

A0 Year Period of Land-Water Rights Acquisition is a Benelit ol Al G

Refined Aliernative 6 provides substantally more lexibility than Relined Allernative 4. The wiler
supply from the structral component of Refined Aliernative 4 s located al Ridges Basin or the
Animas River diversion point, a loeation that cannol be ehanged, On the other band, water
supplies [rom the equivalent component ol Relined Alternative 6 can be dispersed throughout the
region to beder serve tribal water uses or leases. Tn addition, the land and water acquired under
Refined Alternatve G can be resold so that il conditions change i the [uture the conliguration of
the project can be changed,

I'he: DSEIS shows that nearly all projecied water uses are speculauve and “non-binding”,
non-straciural sprosch makes wreal sense under such a scenario. As water uses develop over the
vears, the Tribes may use their acquisition i to purchase land and water dghts in the arcas thai

l:filll;', a

lllL‘.} need water.
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The base line costs were developed by reviewing the current real estate multiple
listingsin LaPlata, Montezuma countiesin Colorado and San Juan county in
New

Mexico. Therewas areview also of sales prices over the previous two years to
determinetrends. Additionally local real estate sales people were interviewed as
to perceptions of prices and trends. A determination was made to use prices on
current listings as a base for land costs rather than historical sales price dueto the
"willing buyer/willing seller precept that was referenced in the Settlement
Agreement. Whilereview of salesrecords indicated an approximate 5 percent
discount to listing price throughout the counties this criteria, while certainly
important in determining listing prices using a comparative sales basis,
nonetheless was abrogated by the precept of the willingness dudity. Thislisting
price was considered to be the determining factor for the base land cost. The
range in variation was not so much a conseguence of residential development as
land size, location, associated water rights and sellers expectations. Indeed, a
comparison of dry land listingsto irrigated and indicated a built in $2,000 per acre
premium placed on high quality senior water rights. Thus, if the land acquisition
model were to have purchased the least expensive 50 percent as suggested in the
comment letter (there seems to be some confusion with median versus average
pricing when referring to the least expensive 50 percent of properties), the water
rights associ ated with these |east expensiveirrigated properties are considered
junior and yield less than the average depletion per river basin. The end result of
using this approach would necessitate purchasing greater quantities of land than
shown in the land acquisition model in order to satisfy the water rights settlement.

No attempt was made to value the acquired properties since there was no cost-
benefit analysis associated with this study. This comment mentionsthat it

would

be great value to the SUIT to acquire some of the non-Indian land around and
within their reservation in order to gain continuity in their land holdings and to
expand their reservation. It should be noted there has been no indication from
either of the Ute Mountain Ute or Southern Ute Tribes that they wish to use funds
from the water rights settlement to expand their reservations.

Strictly speaking economic costing was used for neither the Preferred
Alternative nor Refined Alternative 6. By thisit is meant that shadow pricing,
border pricing and societal opportunity costs were not estimated. If what the
comment letter isreferring to is funds allocated for a project by the federal
government and resources (labor and materials) expended, then both
alternatives have expressed economic aswell asfinancial costs. Mentionis
made of money and materials expended on the Preferred Alternative that
represent economic costs as they could be put to use elsewhere (opportunity
cost). Indeed federal funds are put to use to acquire water rights from land
purchases through Refined Alternative 6, wetlands are destroyed through drying
up of theland and are mitigated either through physical measures or purchase
into awetland bank, materials and labor are used in the Change of Use permits
to transfer water to an M&I use. All of these can represent economic costs
associated with Refined Alternative 6.

Comment noted.
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Al & Will Provide Wet Waler to the Tribes

A nonsstructural alternative is the most eflicient and practical way to deliver water 1o the Tribal
reservations themselves, In fact, the Prelerred Allernative will not deliver one drop ol water (o the
reservations themselves, Although the DISEIS does mention the supeniority of All 6 to the
Preferred Alernative in this regard, it is not listed as a major benelit, e purpose of this ederal
action is to “provide the Uie Tribes an assured long-term water supply”, it seems that the ability of
an alleriative o actedly deliver waler (o the reserations would be a major consicderation in its
cllectiveness.

()pcm{fm\s and Maintenanee Costs of Preferred Alternative are Benelits of Al 6

Above we showed a tolal of S12.07 million m veardy operations costs lor the Preferred Alternative.
Althouglh there would be some ongoing costs For mamtenance of Al G, these costs are sigmificanily
lower, The only operatonal cost listed in the DSEIS is dedicated 10 wetlands avoidance, and s
scheduled to cost 3677, 100 per vear™ The dillerence between these O&M expenses 1s over $1 1
mullion per year.

Drewrnsirean salmily will also decline s agvcultiorl water s changed to M&T use and waler is taken
ol the Tand as s L'[JJﬂL"I'Il]]l}ll(!d m Al 6. The benelit of this decrease in :5;[[:i||i.[_'|' 15 nob addressed.
though it certainly has a fixed and measurable value. This benefit of Refined Alternative 6 should
be 1dentified and quantified in the DSELS and 404(b) (1) Evaluation.

Complexity of Acquisition is Overstaled i DSEIS

The DSES depicts the land and water acquisitions, and subscquent water rights change ca
;l'\l\‘u li“_‘-:.c l}']]ﬂ'\ f)j. I‘ nees. 1“.\.'i[.|l,'|':‘,'(' IDE.;h;." ih :I'll;‘. \lth‘.l[lUd‘l
milustey of water rights engineers and lavwvers who specialize in handling water rights change cases.
I the land acquisiion program is handled competently it entails 2 very low nsk. In G, the very
(et that the acouistion program would invelve a substantial number of modestly-sieed propertics
serves Lo reduce its risk, This is becanse any single mistake in acquisition is unkikely to have a ke
mnpact on e overall property and water ]JUI'E['{)“{J. TFurther, hecanse of the active market in kel
aned water nghts, properties can be resold,

ANSACHON S are rouline aoen

Impacts to Indran Trust Asset Impacts are Overstated

The Bureau states repeatedly tial the non-sirrctural alternative may compronise waler rights
selttlerents Tor e Ticarilla and Navajo Tribes. This concern s not realistic, beeanse a great deal
of water can easily be Ireed-up in cach of the river systems by tmigation improvements. Any
reasonable quotient ol agricultural water could be provided to these tribes through these
improvements, Table 2-80 shows a total of 109,000 aly to be available through hrigation system
improvements™, The DSEIS claims that 8,000 acre feet may be needed to ensure the water rights
ol the tribes in question™

Wetland Tmpact 15 Overstated
The DSELS and 4040) (1) Evaluation provide msullicient informatien to assess the methods used

tor quantily potential wetlands impacts from ALLG, The DSETS and 40403 Evaluation unply that
somne wetlands a |I|-'rll'l'n|. 1 and tlL‘th‘thHni.;' o ditches would be eliminated as a CONACORICTICS af

OR3

OR3-21 Comment noted.

OR3-22 Thecomplexity of land acquisition on the scale indicated in Refined Alternative
6 isindeed complex and has a high degree of risk associated with being able to
satisfy the full complement of water rights from land acquisition and
transferring the water from irrigated agricultureto M&| at another locale
through a Change of Use Permit. The complexities are further exacerbated in
the Pine River Irrigation District where fully one third of the currently irrigated
propertieswill be purchased and dried up under a Change of Use Permit.

OR3-23 Itistruethat water conservation measures could be used to supply additional
water, however, conservation measures will only work if: a supply that would
guarantee a good water supply (firm yields) can be obtained; storageis available
to store the water when there is excess water in the system; achange to state
water law and river compacts would be required if Jicarilla Apache and Navajo
Nation water needs in New Mexico are satisfied with water involving water
rightsin Colorado (where a compact does not provide the authority); and,
mitigation for affected wetlands can be achieved. Water conservation measures
do not always yield additional water. In fact, water conservation measures yield
very little firm water due to dry year shortages. Thisiswhy Table 2-30 shows
afirmyield of only 19,800 afy when it is assumed that irrigators would limit
diversionsto 50% of their demand and zero acre feet per year when the
irrigations would exercise al their rights during the dry year. During the dry
year it isagood possibility that any saved water would be needed for wetlands
Thistype of water conservation was also projected to cost in the range of $392
million.

OR3-24 The potential loss of wetland vegetation along irrigation ditches or dependent
on such ditchesis only one component of the impact analysis. Conversion of
irrigated lands to non-irrigated lands would also alter the existing vegetation
cover in naturally occurring wetlands, and those that have been enhanced and
maintained by irrigation return flows.
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CONVErsion u-f':ls!,t'it‘ul!llt"r]| waler l'.lL{lllh o M&T use. This wenld not be the case unless all c)t 1h(

lands served by the diteh were taken oul of prodaction and the ditech abandoned.

A properly designed acguisiion program would avodd this impact,. Most ol the tmpact to wetlands
associated with land ;{(:(llli:iilinn under conld be avoided i the ‘_JIJ,T\'JU al of water which has been
converted to M&T use in the DSELS were restored 1o the Agricultural water which was originally
specilied in the Seitlement Act,

Wetland Mitigation Program Should he Revised

The DSELS and MMM} Evaluation mclode a prograam o mitigmate wetlad losses [rom Refined
\I’L'II Lll\q_, % []llt.]]ltr‘n'n assimes that each wetland will be n!IIJ ted at it current loc |li1||| In
arder o da this, 1!.: DSEIS meludes provisions to deliver waler Lo each wetland associated with an

<‘,_|‘-] [(lIlELII ]J |]<l'|[,|.._ | ]l(_,'i{, ‘1\.'1]( 1S are (0‘1']'1 Lo il!li]{] rl"lfl [1|rl|=LlA|[1 ] llL 114 '.nrllllill |f| |]|.{L(
assnmption also appears to be the reason that the DSELS and 404K Evahation conclude dhar
one hall of wetlands fmpacts from Refined Alernative 6 are not "accessible” and therelore canno
bie mntigsated,

The wetlands that would be mitigated under Refined Alteenative 6 are artificial wethmds created by
application of wrgation water to agricultural Tands, These wetlands are typically small and
[eagmented and adjacent to or surrounded by eultivated lands. Thus they are of a relatively poos
value 1o wildlile which would benefit [rom continuons wetlands which would constitnte a bs -
L|u,[h|_\ habatar, It makes more sense w consolidate 'mil}.. ion arce Is and create new o SUprperl

Is that have greater biological signilicance because of size, location or othes
A carelully planned program of tus type would provide more biological value [or

sty welli

L":l,ll.\lll 4.
the same amount of water al a lower construction and operation cosl.

Uhis 15 the same type of mitigation that is planned o replace the ost upland vegetation and
wotlands which will be sacrificed o Ridges Basin Reservoir in the Prelermed Alternative. Applying
this same principal (o the wetlands mitigation Tor AILG is logical, 1P necessary, more money, and

thus more water and other resources, should be made available for mitigation of wetland impacts.

Ins order to lniljg_;:lu.‘ wellands i[up;l:'lh‘ |{'.~;u|lir|}; from i||1'|||t1\'L:|1:c;||I.~3. in ir‘ri;;;dicm ditches, a small
amount ol water would be lefl on the land adjoming the newly improved ditches. Through these
careful mitigation procedures, wellands impacts from Refined Alternative 6 can probably be
completely or nearly completely mitigated.

[L % also important to note that it s likely that many of these wetlands will disappear on their ewn
accord, and will nol be subject 1o federal environmental review il the nonsstructural alternative is
not implemented. Many of the land-waler use changes contemplated in Al G are mevitable as land
is taken out of production and is subdivided for residential wse. These water wse changes will dry
up \\L[l,uulk 1 l..g_ SHINE TEANDNET 35 Al (5‘ th'.\'(,".'(!l', [h[‘hl‘ |H'i\-;lll‘ '.I(,'[[O]i.". will aent h[,' HI:]]j('f,'[ (13}
cnvironmmental review or mitigation.

Comparative Risk is Overstated
The Bureau concludes that & significant degree of risk threatens the viability of a non-strachyral

approach to resolving Ute water claims. This risk can be lessened by making the changes
suggested i this section, The greatest risk concern seems (o be the uncertainty of beng able w

OR3

OR3-25 Theorigins of wetlands that are considered under Alternative 6 are both natural

OR3-26

and man-induced. Theseinclude: (1) natural wetlands associated with water
channels and topographic depressions on naturally occurring sediments or within
the hydrologic influence of water channels, streams, and creeks; and (2) those
created by and maintained by agricultural return flows, or the leaking of man-
made ditches and canals. These include a range of vegetation cover types, from
wet meadows consisting of grasses, sedges, and rushes, to emergent cattails, and
willow/cottonwood riparian habitats. Regardless of origin, al of these wetland
types are functionally important to wildlife. Reclamation is in agreement that it
would be of greater ecological value to consolidate the compensatory mitigation of
wetlands within alarger area. Such efforts would be difficult to implement,
however, given the unpredictability of the distribution and location of these lands
within the basin. The mitigation for losses would involve alarge program of water
and land acquisition from willing sellers to provide the elements needed to create
replacement wetlands. Assuming one-half of the wetland impacts could be
avoided and amitigation ratio of 1.5:1 for the remainder lost, approximately 900
acres of wetlands (assume 2,700 acres of total land) would need to be developed.
Theratio of 1.5:1 assumes restoration of the hydrology that supports wetlands.
The mitigation ratio and the lands required for compensation, however, would
vary depending on the type of requirement negotiated with federal agencies. The
mitigation ratios approved by the EPA, U.S. Fish & Wildlife Service, and other
agenciestypically are: 3:1 for enhancement, 2:1 for creation, 1.5:1 for hydrologic
restoration, and 1:1 for physical restoration. The ratios are negotiated on a case-
by-case basis. Based on the range of ratios, to mitigate for the loss of 600 acres of
wetlands, it is expected that arange of 600 acres to 1,800 acres of wetlands
compensation would be required.

Comment and suggestions are noted. Irrigation isno longer a component of the
Animas La Plata Project except for the water rights purchased to provide 13,000
afy of depletion. The Settlement Agreement has been modified to describe the
M&!I nature of the ALP. Please refer to Section 2.3.2 for adiscussion of the
depletion of 1.4 af per acre used in this FSEIS versus 2.0 af per acre. For land
escalation factors refer to the response provided for OR4-6.
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purchase L0000 acres of land i the Pine River Basine By lollowing the sugeestions outlined here,
riske can be practically eliminated,

Surarnary of Improverments and Changes Which Need to be Made (o Al G

(1) The 29,700 aly m the Settlemnent Act of Ag water should be reinstaied.

(2) Drrigation improvements should be uibized 1o provide all or the majority of the A water.
() The available depletion per acre for waler ansfers should be 2 acre-foot per acre.

{1 The least costly properties, not the average property, should be acquired.

13) "The land price escalation Factor should be reduced 1o 4% per annum.

16 The value of the land should be shown as a benefit of Al 6.

{7} Wetlands impacts should be more comprehensively and rtenally mitigared.

Revised Non-Structural Aliernative:

IFAdi 6 were revised with the above considerations, the following conceptual, non-structural
allernative would be Teasible:

OR3

Yield Source Type Cost Vol and Page
26,300 afy Frrigation improvements Ag 555 million Vol 1, 2-55)

in Montezuma Valley

BA000 aly Trrigation improvemenls Ag $ld million  {(Val 1, 2.55)

in Pine or Florida

SZ500 afy L‘()t;r{lil‘mu‘.r‘l operation of Ml S Vol 1, 2-1:40)
TESETVOITS

0 Mitigation, wetlands development N/A S10 Million  (Fstinsated)

1] Contingency (200} N/A 516 Million  (Estimated)

Sum: 61,900 Various {mest cost ellective)  As per Settlement 595 Million

The above @ble deseribes how all the water due to the Tribes can be provided to their reservations
without building a dam. Some [aeilites might be necessary to re-work the pattern of delivery 1o
Mécl use, but this should be a manageable problem, Given this approach, land purchases are not
even necessary, It is also nmportant Lo note that the total depletions shown above are in excess ol
the depletions due the Tribes by the Settlernent Act (53,728 by our calenlatons). In faet, the
excess totals 8472 acre eet, which is more than the amount that the DSEIS elaims may be
necessary 1o mect the government's obligation o provide water [or the Jicarilla and Navajo

Tribes.” We propose that the 510 million for wetlands mitigation be devoted o the purchase of
land and water to replace and construel biologically signilicant wetlands 1o replace (he poorguality
wetlands that will be lost as & result of the mrgaton improvements.

" See DSEIS Vol, 3, 56 The authors conelude that "t impact o these Trdian eruse warer roquiverments isar leas)
000 aly greater [under Al 6] than under Relined alicrnative 47,

19
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Surnmary and Conclusions

The Burean should reevaluate the conclusions reached in the DSEIS. Tt is abvious that many of
the problems with the Preferred Alternative have been understated while drawbacks of All 6 were
exagmerated, An objective analysis will show that the merits of Alt 6 make it the clear choice [or
seithing Ute Indian water claims. Local municipalities should rely on their own resources 1o
develop water storage as necessary Lo Wlfill their own needs. Developing local M&T water
resources is not the job of the federal government and is contrary to law and precedent.

Respectinfly Subimited,

Vsl

Dyvlan Norion
San Juan Citzens Alhance

e Wes Warren, OMB
George Frampton, CLGQ
Joln Podesta, Office of the President
Mike Connor, DO
David Hayes, DOL
Steve Tannik, House Resources Cammitice
Jill Lancelot, Taxpavers lor Common Sense
Mark Udall, US House of Representatives

(IRSEIS. Vol L 18,
*DSTIS, Vel 1, 24,

1k Subsection b
" ISELS, Vol 2, E-33.
*DSLELS, Vol, 1, 609,
Vol 1L 2-129,
, Vol 1, 127,
‘ol 2, 13-16.
.

s, Vol 1 2-44.
Vol 1, 2118,
Vol 2, -4
Vel 2 -7
Yol 2 117,

20
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S [ERRA  COLORADO RIVER

TASK FORCE

FOUNDED 1892

41772000

Mz, Pat Schumacher
Bureau of Reclamation

. O. Box 640

DPurange, Colorado 81301
9700 385-6539 ([ax)

Re: Draft Supplemental LIS of the Animas-LaPlata Project; Colorado - New
Mexico

Dear Mr. Schumacher:

Thank you for the opportunity to submit comments on the recent draft EIS
prepared for the Animas-La Plata Project. These commenls are submitted on
behalf of High Country Cilizens' Alliance and the Sierra Club for its SW Regional
Conservation Committee and its Colorado River Task Force. HCCA is a local
grassroots environmental organization in Gunnison County with over 800
members. The Sierra Club is a national organization with over 600,000 members of
which over 40,000 live in the 4-corner states. Members of both organizations live
and /or recreate within the region of the Animas and La Plata Rivers and would be
affected by actions proposed in the DSEIS.

We do not support the preferred alternative identified in the [DSEIS and continue
to supporl Allernative 6, the Animas River Cilizens’ Coalition proposal. We
suggest that the DSEIS has distorted informalion to rationalize AlL 4.

To preventany final choice from being just a phased project, the Record of
Decision for this DSEIS must deauthorize any other potential component of this
project.

OR4-1 Theuseand repayment of project water would comply with existing

I'he use of non-binding potential future uses to meet the requirement to identify Reclamation law, unless changed by new legisiation. Based on the proposed

Purpose and Need is very Lroubling. Several future uses imply the transfer of tribal HR3112, Reclamation does not anticipate any repayment from the three tribes
water to non-tribal users. There is no consideration of how these fulure transfers for their water.
1 would comply with Reclamation law regarding repayment ebligations. Do non -

tribal water users gel a free ride with the use of non-reimbursable water
development?
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To implement a new preferred alternative will require an appearance in Colorado
water court to amend the project rights. How does Interior expect the court to
respond to a likely claim that without concrete demonstration of beneficial use,
this project is based on speculation?

The assumption that all potential future uses will deplete 50% of diverted water is
wrong. Some uses deplete less and some deplete more. Without knowing which
of the polential uses are actually perfected, ilis impossible to know how much
water will be depleted and what the impacts will be with the use of the depleted
water,

Another troubling deficiency of the DSEIS is the insufficient acknowledgment and
assessment of indirect and off-site impacts, With the use of non-binding potential
future uses, it is impossible to predict the full range of potential impacts and to
what extent they need to be mitigated. This "externalization” of these impacts is
unacceptable.

With the uncertainty of whether non-tribal interests can afford the cost of project
water or the possibility that some projected end-users may elect to develap
alternative sources, how will the reimbursable cost repayment be met? Will
federal taxpayers be asked Lo meet all the costs of projected users who do not
exercise their rights Lo use project water? Does Interior expecl federal taxpayers lo
shoulder the cost of unexpected cost overuns? This project is too speculative to ask
federal taxpayers to be responsible (or.

[t defies logic to suggest that Alt. 6 will nol allow a future settlement of Jicarilla
Apache Tribe or Navajo Nation water righl claims. In reality, it is the preferved
alternative that will prevent the full settlement of claims by the two alore
mentioned tribes.

Finally, iLis an insult to the American people o have legislation prepared Lo
implement the preferred alternative before the NEPA process has been completed.
It was improper, if not illegal, for the administration to have participated in
negotiating with the proponents of this project prior to issuance of the Record of
Decision.

Sincerely,

e B

Steve Clazer

High Country Citizens' Alliance, Water /() program coordinator

Sierra Club, Rocky Mountain Chapter, Waler Resources Committee, Chair.
Sierra Club, Southwest Regional Conservation Committee, Chair.

Sierra Club, Coloradoe River Task Force, Chair,

ORA4

OR4-2

OR4-3

OR4-4

OR4-5

OR4-6

The Colorado Ute Tribes 1868 federal reserved water rights are not subject to
the beneficial use doctrine of Colorado water law, and the two tribes are not
required by the Settlement Act or federal law to have preset uses for their water.
Studies conducted for this FSEIS have shown that thereis aneed for the non-
Colorado Ute Indian water to meet future M& 1 growth in the project area. The
Animas-La Plata Water Conservancy District now holds the conditional water
rights for the project. Once the project isin place the District would go to the
Colorado Water Court and make absolute a portion of the water rights
necessary for the project.

An overall depletion factor of 50 percent represents a conservative estimate of
future depletions of the ALP Project. It is acknowledged that depletions for a
power plant could approach 100 percent and that depletions for municipal use
could be 50 to 70 percent. However, the uses by the Ute Tribes are considered
to be non-binding and a depletion of 50 percent represents the maximum
impacts that could occur with implementation of the ALP Project.

Refer to General Comment No. 6 for adiscussion of future water uses and
non-binding uses of water.

The costsfor non-tribal water is anticipated to be within the contract limits and
either less than or equal to any single purpose aternative for this water. If any
water is not taken by anon-tribal user, this water could be allocated to one of
thetribes for settlement of their remaining water right entitlement in lieu of a
payment from the water acquisition fund. Except for any costs for the tribal
water which is considered non-reimbursable, the federal taxpayer would not
shoulder any cost increases since any appropriate costs would be allocated to
the non-tribal water users.

Hydrology studies conducted in the process of completing the FSEIS have
shown that less water will be available for future development with Refined
Alternative 6 than with Reclamation's Preferred Alternative (Refined
Alternative 4) and still meet the flow recommendations for the San Juan River
Basin Endangered Fish Recovery Program.
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PO Box 459
Crested Butte, CO 81224
970 349-6646 (voice and fax)
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Jill Lancelot
Legislative Director
Taxpayers for Common Sense
COMMENTS TO THE DRAFT
SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT
FOR THE ANIMAS-LA PLATA PROJECT

Apnl 17, 2000

Taxpayers for Common Sense {TCS) is a non-profit, nonpartisan advocate for American
tax pivers. We are dedicated o cutting wasteful government spending and subsidies in
order Lo achieve a responsible and efficient government that lives within ils means, We
reach out o citizens of all political perspectives and transcend ideological differences.
Taxpayers for Commaon Sense is the lead taxpayer group in the Green Scissors Campaign,
a joint effort with Friends of the Earth and 1.5, Public Interest Rescarch Group. The
Green Scissors Campaign marries fiscal conservatism with ecological economics by
opposing subsidies for environmentally harmful activitics.

Since its founding in 1995, TCS has consistently opposed the Animas-La Plata (ALP)
project because of its costs to taxpayers. LCS remains concerned that the Draft
Environmental Impact Statement (DEIS) regarding the ALP project does not adequately
protect ULS. taxpayers.

Pravious documentation of the ALP project contained cost-benefit analyses,

Yet, cost-benefit analysis is missing [rom the current DEIS. Previous cost-benefit OR5-1  TheBureau's position on the appropriateness of a benefit-cost analysisfor the
analysis of the project determined that the project returned 36 cents of benefits Tor ALP Project is discussed in General Comment No. 1.

every dollar spent, The Inspector General of the Department of Interior stated that the

project was neither “economically nor financially feasible.” Although the DEIS

ignores weighing the costs and benefits of the project, two independent economists

forecast a very dismal return for the taxpayer. Dr. W. Ed Whitelaw in an analysis for

Earth Justice Legal Defense Fund declared that the benefits would be near zero and

Dr. Dale E. Lehman states that the new ALP could retan as litle as 22 cents per

dollar of investment.

Omilting cost-benefit analyses is contrary to the requirements of current Reclamation
law. The issue of cost has always been at the core of the ALP debates: it is disturbing
that cost is not fully addressed in the DEIS.

Furthermore, TCS is concerned that other provisions of Reclamation law may be
ignored. Specifically, Reclamation law requires that the costs of federally developed
municipal and industrial waler must be fully repaid with interest by project
beneficiaries.

HR 3122, a bill introduced by Representative Scott Melnnis (R-CO), would
authorize the mast recent version of the ALP project and it is our understanding that
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the Department of the Interior is largely supportive of the basic concepts of this

1 legislation. Yet, H.R. 3112, in direct conflict with Reclamation law, would cap
(con't) repayments for project costs at a very low level, and place all cost overruns squarely
on federal taxpayers.

2 TCS is also concerned that the original authorization remains, in effect holding open OR5-2 Theimplementation of the Preferred Alternative as well as the deauthorization
the possibility that the bigger and even costlier ALP project could be built in its of any purpose of the ALP Project requires legislative action. The FSEIS has

l-l. m e e N L been modified to reflect the most current understanding of proposed legislation

SI that has been introduced simultaneously with the development of the FSEIS.

TSC acknowledges and respects the commitment to ensure that Tribal water rights
are honored. Howewver, we belicve that these obligations should be fulfilled with the
most cost effective alternative,

Mailed to:

Mr. Pat Schumacher
Bureau of Reclamation
P.O. Box 640
Durango, CO 81301
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APR -8 200
Taxpavers for the Animas River

P.O. Box 3442

Durango C. 81302

970-385-4118

Mr. Pat Schumacher, Manager

Southern Division of the Western Colorado Area Office

P.O. Box 640

Durango, Colorado 81302 April G, 2000

Dear Mr, Schumacher,

Enclosed are my comments which were submitted [or the Animas La
s e s OR6-1 Y our comments made on behalf of TAR during the Scoping process were noted
1 EIABLExOleRt SOpIE DRSS and considered in the evaluation of the variousissues you raised, including the
Since none of the issue [ brought up for the scoping process were need for a benefit-cost analysis, future water uses, impacts to wildlife, fisheries,
: i o ’ Se— and recreation.
addressed in the Draft SEIS | am resubmitting them for the DSES process.

1( L‘;;L%
g’ 2{&
I\ '11\

Rael Black —
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Taxpayers [or the Animas River
P.O. Box 3442
Durango C. 81302
970-385-4118

Mr. Pat Schumacher, Manager

Southern Division of the Western Colorado Area Office
P.0O. Box 640

Durango, Colorado 81302

The Administration should be applauded for taking a new look at the
Animas La Plata Project. However their ALP Ultralite has as many
problems as earlier versions. And a rational inspection of the proposal
finds it fatally flawed.

TAR supports the administrations concept of deauthorizing all the
irrigation features of the original Animas La Plata project.

TAR supports the concept that the Ute water rights are the only
Federal issue that needs to be resolved.

TAR also supports the concept that all Municipal and [Industrial
water costs should be repaid 100% of the costs plus interest. This is a long
standing federal policy and any version of the ALP should not be
exempted.

Purpose and Needs

Neirher the new proposal nor the ALP Lite proposal address the
Purposes and Needs for the water stored in Ridges Basin.

Without stating up front what the water will be used for, it, is
impossible to examine the effects or the benefits of the proposal. It is not
satisfactory to say that the Purpose and Needs are to settle the Ute water
claims. There must be an examination of the end use of the water included
in the proposal.
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It is not sufficient to say thar the water will be leased out of state or
off reservation.

This goal clearly contradicts long standing federal law and policy as
well as state law and policy. [t is not acceptable to build a project on the
speculation that some time in the future laws and policies may change.

The laws and policy should be changed before a massive federal
investment is made.

The proposal to store water in Ridges Basin without a described end
use for that water appears to violate the Upper Colorado River Compact
Article II1 (2) (b) (2) which states:

“Beneficial use is the basis, the measure and the limit of the right to
use.”

Unless the proposal can demonstrate a benelicial use for the water it
should not be considered.

The proposal to store water in Ridges Basin without a clear use for
that water also appears to be in violation of the Colorado River Compact in
Article III {e} which states:

“The states of the Upper Divisions shall not withhold water and the
states of the Lower Division shall not require the delivery of water, which
cannot reasonably be applied to domestic and agricultural uses.”

The Ultralite proposal as well as ALP Lite clearly anticipates
withholding water water which cannot be applied to domestic and
agricultural uses.

The original ALP proposal delivered a substantial amount of
irrigation water to both Ute Tribes. The Ultralite proposal deletes this
water s0 that only M&I water will be delivered.

This change requires new legal action in water court. Until a
substantive use for the water is described it is not legally possible to
change the use from irrigation to M&I.



ORGANIZATIONS AND COMPANIES

Both the Ultralite or ALP Lite proposals anticipate building a
reservoir miles from either Ute reservation with no means of delivering
that water to the Ute lands. And without a stated use for that water.. A
look at a map will show no viable way of getting water to the Ute
reservations. And a look ar the same map will show that the amount of
water anticipated would be far more than could ever be used in the
Animas Valley in Colorado.

That water must be consumed in the 20 mile reach of the Animas
valley. Considering the ALP Ultralite proposal anticipates storing enough
water for a minimum population of 1/4 million people (there are only
40,000 people in the county today) the proposal is clearly absurd.

An examination of ways to get water to the Ute reservations where

there is an actual use for thar warter must be made.
Ridges Basin

Ridges Basin was chosen as a reservoir site in order to be a conduit

ORG6

for pumping water to the La Plata River Valley. Delivering water to the La

Plata is no longer the goal and as a result Ridges Basin makes no sense as
reservoir site. Other reservoir sites must be examined.
The administration proposal envisions pumping water 500 vertical

a

feet into Ridges Basin. This is a very expensive proposition, both financially

and environmentally. Without an identified end use, pumping water great

distances and elevations should not be considered as a rational alternative.

Ridges Basin was bought by the Nature Conservancy and held for the

Colorade Division of Wildlife in the 1970's because it was considered to be

the number one elk habitat in the state at the time. Its value as wildlife
habitat has only increased in the past 25 years.

Ridges Basin consists of 7,000 acres of low elevation meadows and
woodlands. It is the type of area favored by suburban developers in La
Plata County. Ridges Basin has discreet boundaries which make it easy to
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manage for wildlife habitat. In addition it boarders on the Durango city
limits. There are few other areas in Colorado where such prime wildlife
habitat is in such close proximity to urban areas. It should not be sacrificed
for a water project which does not even have a described use for the
water.

The proposed federal action will gut Bodo State Wildlife Area. It
will destroy nearly half of the wildlife area and make the rest impossible
to manage as wildlife habitat.

When the ALP in all its manifestations proves unfeasible the Bureau
of Reclamation land in Ridges Basin should revert back to the Colorado
Division of Wildlife,

Alrternatives

A comprehensive look at existing water projects in the San Juan
Basin should be undertaken to examine possibilities for settling the Ute
claims. Specifically, Navajo Reservoir, Jackson Reservoir, Vallecito
Reservoir, McPhee Reservoir, Lemon Eeservoir should be examined to
determine amounts of water which could be delivered to the tribes. In
addition an examination of water conservation and efficiency measures
should be undertaken in order to reveal opportunities to deliver water to
the tribes.

In addition an examination should be made of existing reservoirs as
alternatives to Mé&I water supplies for the cities of Durango, Aztec,
Farmington and Bloomfield.

For example. The city of Durango presently takes the majority of its
water from the Florida River. Durango's intake structures are 7 miles
downstream from the federally constructed Lemon reservoir. There are no
engineering problems that would prohibit Durango from storing water for
future needs in Lemon Reservoir, only paper problems.

As suburban development proceeds in the Florida Project area water
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that was formerly used for irrigation will be converted to M&I uses. An
examination of this trend will reveal that this water will be converted in
the same time frame that Durango needs additional storage. Examination of
this situaton is crucial.

[t makes no sense to build a massive and expensive water project to
serve the needs of a community which could be better served by an
existing and cheaper federal water project.

A similar situation exists on the San Juan River with the federally
financed Navajo Project lying upstream from the New Mexico cities. An
examination of opportunities of storing New Mexico Mé&I water must be
made
Recreation

[t has been proposed that the reservoir in Ridges Basin should be
increased from 90,000 to 120,000 af for the Ultralite project.

An honest search for alternatives will reveal many opportunities for
solving the Utes water rights issue without any reservoir in Ridges Basin.
However an examination of the Ridges Basin reservoir proposal should not
take seriously an increase in the reservoir size for recreation.

[t is clear from the statements of the proponents that they wish to
increase the recreational opportunities and reservoir size simply in order
to get greater federal subsidies for the project. Recreational costs are non
reimbursable, The federal taxpayer should not be responsible for costs
which are designed primarily to increase the cost to the federal taxpayer.

Other cities go to great lengths to protect their drinking water
supply. By increasing recreation in the proposed reservoir at Ridges Basin
it will insure that the water will be contaminated.

Public Participation

An effort must be made 1o ensure an open and public process

resulting from the scoping process.
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The proponents of the ALP negotiated their Animas La Plata Lite in
total secrecy. No public hearings were held, no public discussions resulted..
And no information was released about the proposal except carefully
crafred press releases.

The administration has been meeting in secret to negotiate terms of
the Ultralite proposal.

This process of secrecy must be halted. The expenditure of tax
money should be done in public view, not behind closed doaors.

There is much distrust with the Scoping process because of past
incidence of secrecy. Interior and the Administration should take steps to
ensure the public participation and the honest collection and distribution
of data from the process.

Michael Black

Taxpaver for the Animas River
P.O. Box 3442

Durango Co. 81302
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TAXPAYERS FOR THE ANIMAS RIVER
P BOX 3442
DURANGOHCO, 81303
GT0-385-4114

Mr. Pat Schumacher, Manager

Southern Division of the Western Colorado Area Cffice

PO B Gy

Croramge, Colorado 8 15032 April 15, 2000

Re: Comments Draft Supplemental Environmental Impact Statement April
FOH0

The Anirmas La Plata Project Draft Supplemental Environmental
Impact Statement is nok sufficient on a number of grownds.

The Burean of Reclamation seems to believe that an Environmental
Smatement should be graded on it"s weght and the amwaint of dollars
expended in producing it. In fact it should be graded on the guality of the
informsation it reveals. This latest amempt o comply with the Mational
Environmental Policy Act is an abject [ailure.

NEPA requires that an environmental impact statement provide full
disclosure to the public, To be usable, @ statement has 0 be readabile,
According to 40 CFR 1502.2 “ The document should be written in a clear,
concise fashion, .. ©

The ALP DSELS falls miserably. It is, practically speaking, wnreadable
amnd far from concise. [t is designed 1o obfuscate the facts, not reveal them,
The Farmat is confusing in the extreme, [T forces the reader 10 wade
through confusing documentation in order o discover the costs and
impacts of the proposal.

40 CFR 1502.2 also states ¥ The text and appropriate graphics should
be presented so the decision makers and the public can readily understand
them,” The DSES Ruls this requirement of Law.

An environmental Impact statement is supposed to be a decision
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miaking docoment. KEPA Handbook, Tureau of Reclamation, sec 4-2 states
“ The document should not be written in such a way that it appears to
justify decisions already made of 1o promole an alternative.”

It is obwicus that the decisbons regarding the DSERS have already
been made, thar te DSELS is wrinen to justify these decisions, Mucl
information has been left out of the document, other information has been
intentionally skewed in order 1o make the bureau's favored proposal look
more practical.

Economic analysis needs (o be included tn the DSELS, specifically a OR7-1  Refer to General Comment No. 1 for Reclamation’s position on the
Benefit/Cost Analysis, BE/C annlveis was done on earller proposals, The appropriateness of a benefit-cost analysis for the ALP Project.
Burean offers no justification for deleting the analysis in the most recent
document.

Hut the reason for the lack of B/C analysis ks clear, An honest
analyss will show that the present ALP plan lacks any semblance of
justification. Stmply pui: there are o baaelins.

Thix is acknowledged by the Burean in their use of “Nonbinding Use
Swemanios” rather than descniblng actual use for the water.

This ALP has been on the drawing board for over 40 vears, and in
that tdme the Buread has bepn unable 1o flind o legitmaote use for the vast
Binlke af ME] water pasociated with (e prosec,

i the M&] water 18 not wsed, there can be no bepefits associated
with that water, And i o use (4 oot made, the Federal taxpayers will be
(orced 1o subsichze massive expenditeres For no benedin.

The value of water is, like the value of any other commuodity, whist
the users are willlsg 1o pay,

The value of the ALP water &s clear from the latest ALP propogsal. The
federal government will plek ap all the construction costs for tribal waler,
In addition, the federal government wall subsgidize the Operation,
Maintenance and Replacemont costs for the water, leaving o 1000 subsidy
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to thie Tribas,

In other words, the 'I'II'I'II.'.FI||]1H enikrtes; the Uite T nbes, are '|-'-'-|||II'IE [En]
invest nothing into the project. Which shanwes conchesively thetr opimion of
the yilus al the water.

Federal reclamaibon law requires thar M&D water be paid for 1005% of OR7-2
it coat plus inrerest. That rake should apply o the ALP, in any

conflguraton.

Ihe Forpose and Meeds deseribed in the DSELS do ot justily the
envimomenial damape and great cost of the proposal. It is oot sufficlent w OR7-3
simply state that the Purpose andd Reesds is = provide for identifed Ml
WHEET fegds in the Project area.” Those Saads have o be Identitied.

For openers, the DSEIS identifies very fow MET water “necds.”
Insiesadd 11 identlies “Ronbindimg Clse Scenimos”, which @ no way are
sufficlent 1o justify the expense of the Project OR7-4

The Bareau should disclose legal precedent for using “nonbinding wse
scenarios” i e NEPA process,

If the potential water uses are as far into the futaure as the Bureau
discloses, this connot justily construction of the ALF today,

Westarn water law is based on the docmnine of use. One doss mor own
the water, rather. one owns a right to use that water. This doctrine appliles
1 Al wiaker giecs, incloding Natve Americien waber osers. Withouot a ose
the water shoild not be developed.

The ALP as described in the DSELS is a system o delbver water to a OR7-5
certaln poing, Ridges Hasin. Yer despite vears of siudy the Burenun has Tailed
i substantiane a use for vast majonoy of the water at thar poine

The Rurean claims thar most al the sater in e AL will go for a
“regional water supply.” This appears 1o be synonym (or water marketing

of tribal waler across stale bnes, perhaps fnom the Upper Coloradas Biver

Repayment of project costs allocable to the Colorado Tribesis subject to
legislative actions currently being contemplated by Congress. Attachment E of
the FSEIS (see Volume 2) has been updated to reflect the current understanding
of coststo be reimbursed.

Refer to General Comment No. 12 for adiscussion of future water uses. A
projection of future water uses that may be implemented by the Colorado Ute
Indian Tribesisincluded in the FSEIS to comply with NEPA guidelines to
provide as much information about future related events asfeasible. If and
when any of these future water uses are implemented, a NEPA analysiswill be
conducted, tiering from this FSEIS. A discussion of NEPA "triggers' is
included in Section 2.5.2.

The FSEIS has considered reasonable alternatives to the federal action being
considered, and arange of possible future water uses by the Colorado Ute
Tribesis provided for illustrative purposes only. NEPA does not require a
detailed analysisinto every possible use of water, only abrief discussion
describing future developments and their potential environmental effects as
well as a discussion of reasonable alternatives not within the jurisdiction of
thelead agency. ((NRDC v. Morton, 458 F. 2d. 827, 837 (DC Cir 1972)).
However, implementation by the Colorado Ute Tribes of any of these non-
binding water uses, or other water uses, would trigger NEPA compliance (see
Section 2.1.1 of the FSEIS). Refer also to the discussion of future water uses
in General Comment No. 6.

Ridges Basin isintended to serve a storage function, not an end use.
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Hasin 1o the Lower Colorado River Basin,

Such witler marketing is contrary o the long staved policies of the
OR7-6 Chapter 3 states that some of the actions proposed for the non-binding scenarios

stutes of Colorado and New Mesico as articulated by the Noew Mexdco St would reguire changes or modifications to some interstate water agreements
. e . . . —y - and state water law regulations before the actions could take place. Although

waler engineer ar the Farmingoon MM hearing on the ISEDC In additdon it these depletions, enhancements, and streamflow modiifi cations would affect the
; a vor Ll Colorasdo Kive water resources of theregion, all interstate water agreements and state water

STy i e CONRRC RIPRC WLrpan  fis Uy pe g 2] law regulations must be followed. Attachment D in Volume 2 of the FSEIS

Cormpect, reclamation Bvw and reclamarkon policy as well as the Ute Indian also discusses water right considerations and what would be required if the

Colorado Ute Tribes were to use some of their water in New Mexico.
6 Warter Rights settlement Act of 1988,

The Burean shoold disclose just what federal and stare lows must be
changed in order to achieye water marketing, as proposed, I should
digclose what federal and spsie policies must be changed in order 1o mikes
witer marketing achievable,

It is ot the Burean's responsibility 1o change those laws and podicies,
bur full disciosure of the facts is their responsibility and the parpose of the
DSES. The Bureay st make olear winil iws and policies aeed to be

changed. in order for the proposal 1o go forward.

Om pis 1.1 I is stated =However, ot all sach ases (of M&] wiier) are
currently know (sic).

This admission by the Bureau s fustfication i iesell © reject the
ISEE and the Project.

Thi Evaluation al Alternarives deseribed in section 2.3 15 insullicisnt
and should be rejected, It appears that the Bureaw has intentionally
mischaracterized the nom-siructural alternatives,

The RomerSchosttler Process identified 64 different alternatives to
theiz ALP. The DSEIS only investigates 2 noonstreciutal alternatives.

The Bureau failed to completedy investigate Alt 9, Cirizens OR7-7 The Citizen's Progressive Alternative was evaluated equally at the appraisal

Progressve Alternative, dismisiing it out of hand withour disclosing the level with the other nine alternatives.
7 benefits that might accroe from this plan. The plan may or may not be
palitically feasible, But an analyais ol the benelits of g proposal would

glve the publlc and decision makers a baseling to compars the other
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propdeals,

T'he Bureau has made a number unwarranted assumprions regarding
Alr G, the Anbmeas River Citizens Concepiial Alternative. Theso
assumptlons appear designed o make this alternative appear as had a4
posaible i the ol ysis,

ARt title srared, oG e T comcepiual sisemacive. Yex thie OR7-8  Thelimited time afforded to develop more definition to the various altermatives

Hupean Failed to dontact any of the people involved in developing ALLD In required Reclamation to unilaterally develop the definitions. An objective
: process was followed to refine Alternative 6 to modify it so that if implemented,
8 order w further reflse i Thedr fack of communicarion is a clear indication it could satisfy the purpose and need of the project. Thisisexplained in Section

: el 2.3 of the FSEIS.
thiry wire uninberasted in bomesty evaluating it, RBather, they sooght to ohe

slnk i
The ARCC Altermative was i alicrmative o the entire ALP. which ) ) ) )
OR7-9 It was necessary to restrict the use of water in Refined Alternative 6 to assure
included providing brigation water 1o the tebes, By converting all af the that the alternative would meet the project's purpose and need.
wailer 10 M&] purposes the Burenn has incréased the impacts and
decreased the benefis, Alrernniive & never nrended 1o use the willer
sirictly for M&[ purposes and should not be gnalveed in that manner. The
buregn needs to lnvestigate the benefits of Telbal warer being used [or
brigation purposes.
The Bureau admits that i the warer is left on the land the impaets
9 wiould B minimal.
Alternacive b envisioned the wiber use [0 reémain anchanged, that is
to comtinue o irrigaie the land, unt] such time as other wses were found
lor that water. The admision by the Bureau, by uwsang *nonbinding use
scenarios’ and that future ases of MED water are unknown, shows thst the
conversion of irriganion water o M water would ot oocur nntil Gar info
the Pature, il ewier.
By conunuing o irrigare tribal land theowgh the purchase of land and
ar wRter, the tribe could recelve the benefit of that water elther through
ribal members becoining [Armers or through leasing the land to non-tribal

mermibers.
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This alternative should not be opposed by local fermers because (i
would koep the land In apricutiural preduction. Sowthwest Colorado needs
16y maintain i crithcal mass of agriculiural B Tor the benelit of all
farmers: Converting the land o trikkal landy woold not harm the
agricultural base in any way, To suggest otherwise ks 1o make ractst claims
that the Ure pecple are mcapable of Lrming.

The DSES shovs that the bocal tax boss in converting land and or
water rights to wibal lnd and water would be minimol.

I Bureau failed o adequanaly inveseigane Navajo Beservoir a5 &
waiter source for Mew Medico communities and the Ute Tribes, They failed
o describe water exchanges which are practical betweon the Animas and
San fuan Bivers. Such exchanges are envisioned as o practical way ol
diolivering ALP warer 1w the City of Bloomfield, which is sited on the San
fuan,

auch exchanges involving Animas river wisler, can be asccomplished
for the other Mew Mexico entities as well. The buredu faiked o lnvestigane
this eructal portion of the ARCC Alternative and the TSES is incomplete
until sach analysis |s done.

I & similar mandser, the Bureau bas failed o investigate the
pussibilities of delivering Flonda River warer 1o the ciry of Durango,

Such evaluarkomn must b completed,

Analysis of delivering water from the Mne Bliver Project muest also be
oompleted. It s our understanding thar the Liest proposal for Pine Biver
Irmigation Project M&d delivery system envidkons delvering water to the
Grandvyiey area, just east af the Dorango City limits. This point of delivery
is higher in elevation than Durango and could serve &5 a future water
sucpply for the City.

An analysis of this opton needs w be thoroughly explored.

ORY7

OR7-10 Reclamation evaluated, under Refined Alternative 6, the potential to better

OR7-11

OR7-12

utilize the waters of Navajo Reservoir and other streamsin the upper San Juan
River Basin. Theseresults are described in this FSEIS. Although water
exchanges were not specifically addressed, both Refined Alternative 4 and
Refined Alternative 6 have significant water right purchases.

The potential for obtaining water on the Florida River from water conservation
was evaluated and included in Section 2.5.2. The purchase of water rightsin
the Florida River Basin is a component of both Refined Alternative 4 and
Refined Alternative 6.

The M&| system for the Pine River would replace water that is presently being
pumped from wells and would total approximately 2,000 afy. Asnoted in the
supplement, water from Vallecito was investigated as a source of M& | water
(see Section 2.4.1).
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I'he impacis of comstrsction ol & ressrvar in Ridges HBasin lave ndl
been adequately described. The vext is very confusing

O py 3-8 e 45 stated thae "The combinesd adverse mpact would be
approximately 3,000 acres of wildhife habitat.” yet the Barems
acknowdedges that o face all of Ridges Basin WiHdlife Area will be
sipndficantly impactad.

Ridges Basin consisted of over 7,000 acres of land bought in the
1970's for wildlife kabitat Sinee that imee the Bureaw bas condemnaed
aApprosimanely 3,000 acres of thar land lop the reserasir Ste. Al presesl
time that Burzau lansd has been managed as wildiiie habitat.

In fact, all 7000 acres of the original Hodo Wialdlile Acea will be
significantly impacted by the proposal. The DSES should reflect this and
slare that [act in unarmbiguous erme

e descripthon of Ridges Basin recreation an pg 3-174 18 ahsurd. To
begin with, Jane Zimmerman of the Durango Area Chamber Besort
Asancianion is recognired by no ome as an expert on ared recreation and her
opinlons thiat “more SUperior opportunities™ [or recreanion should not hive
been included, The value of Ridpes Basin for hunting should b
arknoavtedged.,

Secondly, the fact that relatively little recreaton, aside from hunring,
is occuming in Ridges Basin is an added benefit for a wildlife area.
Hecreathon 15 often Incompaibie with wildiie habimt, someriing wihich
sheould be recognired in the analysis,

And the value of protectad wilkdiife habirar in ciose proximin @ an

urban area needs o be revealed, nor dismissed out of hand.,

ORY7

OR7-13

Working with the U.S. Fish and Wildlife Service, Reclamation estimated that
direct impactsto wildlife habitat at Ridges Basin would occur on approximately
1,500 acres. Another 1,200 to 1,400 acres would be indirectly affected. Thisis
considered asignificant impact and mitigation isincluded in the project plan. The
impact at Ridges Basin could be much greater than predicted if recreation use,
vehicular access, and other factors are not controlled. The project plan includes
measures to prevent this from happening. For example, recreation developments
will not be permitted on the west or south shores of the reservoir and migration
corridorswill be protected. Mitigation commitmentsto wildlife are described in
Section 5.4.5 of the FSEIS. Theland that Reclamation purchased in Ridges Basin
was not obtained through the condemnation process.

OR7-14 Reclamation agreesthat "more superior opportunities’ for certain activities are

OR7-15

available at areas other than the proposed site of Ridges Basin Reservoir.
Reclamation acknowledges that hunting is one of the primary activities
mentioned as wildlife observation. Impactsto wildlife and wildlife habitat
caused by construction of the proposed Ridges Basin Reservoir and proposed
mitigation measures are not discussed in the Recreation section. See Section
3.5 of the FSEIS for potential impacts to wildlife and their associated habitats.

Reclamation agrees that the Ridges Basin areais a valuable wildlife habitat.
Urbani zation surrounding the area does not detract from the value through
increased traffic, human disturbance, and other factors; however the values are
significant and need to be protected. Mitigation measures to replace lost habitat
and protect remaining habitat are included in the project plan.



ORGANIZATIONS AND COMPANIES

ORS8

David Nickum
Western Water Project
Colorado Office

April 17, 2000

Mr. Pat Schumnacner

U_S. Burcau of Reclamation

835 East Znd Avenue, Suite 300

Durango, Colorado 81301

Via Fax: 970-385-6539 (hard copy to follow)

Dear Mr Schumacher:

i_ am pleased to provide these commeats on the Animas-La Plata Draft Supplemental
Environmental Impact Statement (DSEIS) on behalf of Trout Unbimited (T T s 119,000
mcrlnbe{s, mchuding over 6,800 in Colorado, are dedicated to preserving, protecting, and restoring
col dwater fisheries and their watersheds Our members fish and are actively involved in
conservation ¢fforts en southwest Colorado waters that would be affected by the Animas-La Plata
project.

Alternatives. TU's primary concem is protection of aquatic resources. This means malntaining
_f!uu- regimes and physical habitat that will sustain aguatic communities over the long term. This
is especially important for the Animas River’s Gold Medal fishery - the only Gold Medal fishery
in southwest Colorado (i.e,, the San Juan and Dolores basins). Gold Medal fisherics are marked
bath by good total biomass (at least 60 Ibs. per acre) and by the presence of larger “quality size”
Erout (at l_cast 12 fish >14 inches per acre), and therefore are uniquely valuable anquatic resources.
[f the project — under any altemative - leads to a reduction in the fishery below Gold Medal
standards, the Bureau should adjust operations and mitigate 1o restore this unique trout fishery
The Bureau’s preferred alternative (Refined Alternative 4), as outlined in the DSEIS, does not
provide adequate protection for aquatic life in the Animas River or maintenance of its Gold
Medal fishery. Therefore, the Bureau must either modify this alternative to better protect the
fishery or select a less-damaging altemarive.

Hydrology/bypass flows. We are pleascd that, for its preferred altemative, the Bureau would
require bypass flows for the Animas River (160 cfs Oetober-November, 125 ¢fs December-
Marc_h, 225 ofs April-September). However, it 1s far from clear that these flows are adeguate to
sustain aguatic life, including the unique Gold Medal fishery, in a river that has an average
monthly flow of 792 ¢f under baseline conditions { Table 3.2-4) We understand that the
Colarado Division of Wildlife’s historic analysis using RZCROSS (the methiod used for
establishing minimum instream flow quantities by the State of Colorado) recommended a winter
onwlol' 160 cfs. The RZCROSS method calculates a minimum fow. Yet, it is important to
consider not just minimum flows, but the overali flow regime. Maintaining only minimum flows
can substantially reduce the health of aguatic communities. See, Poff N et al.', “The Natural
Flow Regime” 47 BIOSCIENCE 769 (1997). Using 792 cfs as an approximation of mean annual
flowe, the Tennant method would recommend winter (October — March) flows of approximately
160 cfs te maintain “good” habitat quality - or 240 ofs to maintain “excelient” habj tat, as befils a
Gold Medal fishery. In contrast with the Bureau’s preferred alternative, Alternative 6 -wonld

Trowt Unlimited: America’s Leading Coldwater Fisheries Conservation Urpanization
Colarada Office: 1965 157 Sueet, Suite LL6D, Boulder, CO 80302
PHONE: (307) 440-2937 FAX: (103) 440.7933 EMAIL: dickum@E@itnong

OR8-1 Three seasona bypass flows of 225, 160 and 125 cfs are predicted to be

sufficient to maintain most downstream aguatic resource values, especially the
artificially maintained trout fishery. Thisartificial designation and the standards
that were derived for this designation are largely controlled by the State of
Colorado. Reclamation believesthat sufficient downstream trout habitat will be
availableto maintain this designation but that would depend mostly on how the
state of Colorado applies fish management techniquesincluding stocking
practices, availability of trout and through regulatory practices.

While Reclamation acknowledges and supports the concept of a"Gold Medal"
trout fishery on the Animas River, Reclamation believes that factors currently
exist that severely limit natural reproduction and recruitment of trout in the
system. Theselimiting factors are independent of the proposed project, and
Reclamation believes that these cannot be alleviated through project mitigation.
Historically, trout reproduction did not occur in the Animas River below
Durango, and it is not surprising that significant reproduction does not currently
take place with the hatchery - maintained fishery. That does not mean that
project operations would effect the ability of the State to maintain this
classification. ldentifying a 792 cfs average monthly flow is misleading. The
Animas River has, and would continueto be, ariver providing flow in anatural
manner. Inthe western United States this means an extreme variability in flow.
For example, it istypical for the Animas River to range from 5,000 cfs to nearly
100 cfs as measured in Durango. Also, flow in the Animas River is subject to
rapid, extreme fluctuations that negatively impact the existing trout fishery.
Spring run-off now limits habitat for trout as well, especialy for smaller life
stages. Natural and man-induced water quality problems also negatively impact
thetrout fishery, in particular successful trout spawning. Thisis primarily
impacted by suffocation of eggs within spawning redds caused by natural
accumulation of sediment that reduces, or eliminates, required dissolved oxygen
supply to theincubating eggs, thereby killing them. Theselimiting factors
identified are not related to the effect of project operations. In fact, Reclamation
believes these limiting factors to be far more significant in their cumulative
adverse impact to the Animas River trout fishery. Y our reference to the Tenant
Method isinappropriate in the case of the Animas River. Natural river flow in
the Animas River falls well below the 160 cfslevel during most winters. Also,
as expressed above, there are other, much more significant factors that reduce
the effective carrying capacity of the Animas River for trout. Alternative 6
would not have any effect on the Animas River although it could have
significant impact on the Pine River aquatic ecosystem depending on how it was
implemented.
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maintain flows below the Durango Pumping Plant in the Gold Medal reach atappropriate levels.
See, Table 3 2-8.

While Fishery impacts are discussed elsewhere in the DSEIS, TU is disturbed that in assclssin,g the
sigmificance of impacts on waler resources {significance ctiteria, 3.2.2.2) :l_-;e Bureau has ignored
resident aquatic life. Criteria only address existing and futur¢ water uses, impacts on ﬁt}v_f

recommendations for endangered fish in the San Juan, and impacts 10 Indian trust water rights. It
3 is difficult to believe there would not be significant impacts 1o resident aquatic life under 2
Refined Altornative 4 that would reduce mean monthly flow below the Durango Pumping Plant
by more than 20% in seven months of the year, and by more than 30% in the "shoulder” months
of October and March (Table 3.2-4). Yet, bocause resident aquatic life is ignored in the
hydrology analysis, the Bureau concludes that there would be "less than significant" impacts and
no miitigation is proposed. The Bureay must honestly and fairly examine the hydrologic impacts
tn the existing fishery prior to issuing a final SEIS.

Aquatic Resources Criteria. In determining whether impacts to agualic TeSOUICEs AT¢
significant, the DSEIS uses o oriterion of 15% decrease in avetage d_epth or in _wcl_tud perimeter.
However, no biclogical basis for a 15% threshold is provided ~ making this criterion appear quite
arbitrary. The DISEIS offers no data on changes in “weighted usable area” among alternatives {a
moasure of habital availability for fish, nor does it couple its review of depth and wetted
perimeter with the third eriterion - velacity - used by the State of Colorado in developing )
instrcam flow recommendations, Even with the limited eriteria used for the DSELS, the Bureau's
4 preferred altemative would result in decreases in average depth that \alr'ould net meet the criteria

below the Durango Pumping Plant. Decreases over 15% in riffle habitat ave nuth in October,
November, March, April, and August, and for run habitat in Qctober, March, Apnl,l a.nd. August
{average year figures ~ Technical Appendix 5). Yet for these months, lhe D$EIS dismisses the
very criterion that it cstablished for “significance™ by shifting to a now critenon for‘ abgolute
depth {one foot depth in riffles), Even so, average depths do not meet either this criterion or the
15% criterion in average years for October, Novermber, or March, Nonetheless, the DS!:T.[S
acknowledges only “less than significant” impacts for Refincd Altemative 4, and only for the
month of October. In the final SEIS, the Burean should not only use an approprate set ulf criteria
by which to judge the impact of the alternatives, but the Bureau musl also admit the significance :
of the impacts that these criteria measure for I.he\pm_f.'crrod (and other} alternatives. Only with this
analysis can the Burean prepare an adequate mitigation plan.

Mitigation, The DSEIS indicates that the Animas River is prcdcn:ltimntly a stm:tcmg_-df:pendcnt
fishery, and appears to downplay the importance of habitat protection as a result, This is rtaf!ccr.od
by the proposal for implementing a stocking program to compensate for reduced trout hzbl.ta.t.
(Mitigation for Refincd Altcrnative 4 Aguatic Resources Irnpact 1). This approach is completely
5 inadequate because it overlooks three vital issues: (1) natural reproduction, (2} improving watcr
quality and (3) the existing stocking steategy and habitat needs for stoeked fish.

Fitst, natural reproduction, though limited, has been documented for the Animas River
consistently in recent years, Whichever alternative and mitigation package the Burcau fusally

OR8-3  Reclamation hasrevised its analysisin Section 5.4.6 of the FSEIS to more

firmly commit to mitigation measures for aguatic resources to include effects
on trout habitat.

OR8-4  Asdescribed above, Reclamation has revised Section 5.4.6 of the FSEISto

OR8-5

more fully commit to mitigation for affected aquatic resources in the Animas
River.

There are no data that demonstrates that natural reproduction and recruitment of
trout in the Animas River is significant. On the contrary, information collected
over thelast thirty years clearly shows the dependence of the trout fishery on
regular stocking. Water quality in the upper Animas River watershed has
improved to alow for trout and other aquatic lifeto exist in streams that once
were devoid of life. Thisimprovement in water quality upstream of Durango
has not been shown to significantly improve conditions downstream, to include
any significant increase in successful natural reproduction and recruitment.
Reclamation does not agree that a self-sustained wild trout fishery can be
established in the Animas River. Reclamation has provided mitigation for the
Animas River to include minimum seasonal bypass flows, minimizing
entrainment and impingement of small fish at the Durango Pumping Plant and
has committed to stocking trout from the pumping plant to Bondad for the life
of the project. Reclamation believes these mitigation commitments fully off-set
the effects of the project on trout and their habitat within effected portions of
the Animas River. These commitments are consistent with the mitigation
recommendation made to Reclamation by the U.S. Fish and Wildlife Service
under the Fish and Wildlife Coordination Act.
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chooses must maintain and encourage the river’s wild trout fishery. Thus, the Bureau must revise
its mitigation package in the final SEIS io include such measures,

Second, ongoing efforts to address water quality problems in the watershed should allow for
cnhanced natural reproduction in the future - if flow changes do not preclude such improvements.
The enhanced brown trout fishery of the Arkansas River stands as a model for how self-
sustaining fisheriey can rebound under improved water quality conditions, In the final SEIS, the
Bureau cannot ignore the hkehhood of continuing water quality improvement and how that will
foster the nascent wild fishery.

Finally, even for stocked fish, maintmiming adequate habitat is important. Stoclang in the Animas
relies on the “put-and-grow” approach, in which fingerling trout are introduced and then allowed
to grow in the river (including growth in adult fish up to “quality size™). This stocking strategy
thus relies on continued habitat for juvenile and adult trout. Simply expanding fish stocking
programs fails to address these issues and is not adeguate matigation,

The final SEIS must deseribe a mitigation program that takes into account the wild fishery,
improving water quality and the existing stocking strategy. The Burcau should focus its
mitipation on the root cause of the problem: changes in the flow regime that impair trout habitat.
To this end, the final SE1S mus! require subsiantially increased bypass flows—to preserve Gold
Medal quality habitat—or a change of alternative to one that will not impair trout habitat,

Ramping Rates. The DSEIS propoeses ramping rates of 30 ofs per hour (upramp) and 100 cfs per
hour {downramp). During the lower flow season (August through March). these rates would
allow for a substantial change each hour. For example, a reduction of 100 ¢fs in flow in October
would represent a drop in approximately 40% based on the mean monthly flow (Table 3.2-4). It
would represent an even larger percentage change for other winter months, The Bureau must
revisit the issuc of ramping rates prior to 1ssuing its final SEIS to ensure that the rates do not
result in stranding fish,

In short, TU 1s concerned that the Burcau's preferred alternative does not provide adequate
protection (o a umque fishery resource. The proposal does not address flow impacts beyond the
issuc of base flow protection. and even the proposed bypass flows arc inadequals. Ramping rates
(100 efs per hour downramp) appear to allow for rapid and significant changes in stage during
lower-flow periods, resulting in the risk of fish stranding. Proposed mitigation for the trout
fishery — increased stocking — fails to address the nawrally reproducing populations, the future
potential of the fishery as water quality improvements continue, and the need for juvenile and
adult fish habitat even under stocking-based stratepies. The Bureau should either modify its
aliernative 1o address these shortcomings or select a less damaping altemative for meeting tribal
water catitlements.

ORS8

OR8-6

The purpose for establishing ramping rates was to minimize stranding of both
native fishes and trout during drawdown (increased pumping), as well asto
minimizeimpacts to aquatic communities. Anincreasein pumping not to
exceed 50 cfg/hr (stage decrease) and a decrease in pumping not to exceed 100
cfs/hr (stage increase) would not result in significant stage changes during flows
above approximately 500 cfs (i.e., 50 cfg'hr equals 10% and 100 cfg/hr equals
20% of 500 cfs). Reclamation acknowledges that at lower flows, these ramping
rates could substantially changeriver stage. Based on TU's concern,
Reclamation has refined ramping rates at less than, or equal to, 500 cfs, such
that an increasein pumping will not exceed 25 cfs/hr and a decrease in pumping
will not exceed 50 cfg/hr (i.e., 25 cfghr equals 10% and 50 cfs/hr equals 20% of
expected normal low flow of approximately 250 cfs).
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Thank vou for this opportunity to commeant.

Sincerely,

Dhodl Mo

Daswd Nickum

cc: Bruce Babbitt, Secretary of Interior
Representative Scott McInnis
Senator Ben Nighthorse Campbel!
Greg Walcher, Director, Colorado Department of Natural Resources
John Mumma, Director, Colorado Division of Wildlife
Steve Malloch, TU Western Wawer Project, Virgina
Melinda Kassen, TU Western Water Projeet, Colorago
Maggie Lockwood, TU
Tom Erol, Colerado Trout Unlimited





