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COLORADO UTE INDIAN WATER RIGHTS

FINAL SETTLEMENT A EF SNT

The United States, the State of Colorado, the Ute Mountain
Ute Indian Tribe, the Southefn Ute Indian Tribe, and the addi-
tional governmental and private entities signatory hereto, acting
thromgﬁ their respective represémtatives, hereby agree as fol-

lows:

I. GENERAL PURPOSES

The purposes of this Colorado Ute Indian Water Rights Final
Settlement Agreement'are to: (1) determine finally all rights of
the Southern Ute and Ute Mountain Ute Indian Trlbes, and of the
persons claiming under the Trlbes, to beneficially use water for,
or to benefzc1a11y use water on, under, adjacent to or otherwise
appurtenant to, the Southern Ute and Ute Mountain Ute Indian
Reservations within the State of Colorado: (2) settle gxisting
disputes and remove causes of Future controversy between the
Tribes and the State, between the Tribes and the United States,
and between Indians of the Reservations or their successors énd
other persons, concerning the rights to beneficially use water inp

southwestern Colorade; (3) settle all claims by the Tribes and hy




the United States on behalf of the Tribes in the water adiudica-

tion proceedings pending in the Colorado Distrigt Court for wWater

Division No, 7 pursuant to tre Colorade Water Right Determination

and Administration Act of 1983, tritle 37, article 92, C.R.S.
{1373 and as amended); {4) to secure for the Pribes aﬁ oppor-
Lunity to derive an economic benefit Or generate revenue from the
use of the proiject and non-project reserved water rights secured-
in this Agreement: {5) to enhance the Tribe's ability to meet
their repayment obligations under this Agreement; and (6) to
authorize the Tribes to séll, exchange, lease or otherwise tempo-

rarily dispose of their water.

IT. DEFINITIONS

For purposes of this Agreement:

1. The term "Agreement" shall mean the Colorado Ute
Indian Water Rights Final Settlement Agreement.

2. The term "Animas-Za Plata Project” means the
Animas-La Plata Project, Colorazdo-New Mexico, a participating
project under the Colorado River Storage Project Act, 70 Stat.
105, 43 U,.8.C. 620, as amended by the Colorado River Basin
Proiect Act, 82 Stat. #85.

3. The term "D;lores Froject” means the Dolores Project,
Colorade, a participating project under the Colorado River Stor-
age Project Act, 70 Stat. 105, 43 U.S.C, 620, as amended by the
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Colorado Rivér-ﬁaﬁin Prajeét Act, 82 Stat. 885,

4. The term “net acresg" means-th@ a@%eg,_@x¢iﬁéiva of
lands necessary for roads, buildings, or Farm practices, whi¢h
the Tribes have'a right to irrigate guxagamt to this Agreement.

5. The term "per annum” means per water year, with a
water year commencing on Gctéber-z each year aﬂd'running'thrmugh
the next succeeding September 30th. .

6. The term "Secretary" meansg the Secretary of ﬁhevxnte~
rior.,

7. The term "State Engineer” means the State Engineer of
the State of Colorado, as described in title 37, articia 80,
C.R.5. {1873 & igaﬁ Supp. )., and hzs agents and emglayeeg.

8. The térm "State“ means the State of C@l@raﬁa*

9. The term “Trahai lands" ﬁeans lands owned by the
Tribes or Tribal members or landa heié in trust or other
restricted statu% by the United Stat&$~f6r the benefit of the
Tribes or individual Indians.

16, Tne terms "Tribe" sr_“?tﬁbeﬁ“ mean the Ute Mg;ﬂtain
Ute Indian %gibe'andfmr the Southern éﬁé'ﬁnéian Tribe, as the
context requires, whose Indian regerved wa&er rights are quanti-
fied and secured by this Agreement,

11, “The tﬁrm “tributaxy grﬁud& #atér“ meaﬂs ”unégkgrmﬁﬁé
water" as that term is defined and used in section 37-92-103(11),

C.R.5. {1973 & 19856 supp.).




12. The term “pﬁgjeet'féﬁ@rveﬁ;wa%er right” means an
Indian reserved water right geauréd to the_T£ibes:by ;his Agreg-
ment to water supplied either from the Animas-La PRlata pro§ect-of 
from the Dolores Project and held in trust by the United States
on behalf of the Tribes. ”

13. The term "non-project reserved water right" means an
indian reserved water right secured to the Tfibes by this Agree--
ment other than the rights to water supplied from the Animas-La

Plata and Dolores Projects and helé_iﬁ_ﬁruﬁt by the United States

on behalf of the Tribes, and ﬁﬁKEf.t&aﬁ water secured to the
Southern Ute Indian Tribe from the Plorida Project or the Pine
River.

14. The term "Tribal permét“ meahs a permit isgued by the ‘
agpxwpfiatatTribal government tﬁ auth@rize thé utilization of
water allocated to the Tribes ﬁﬁder the ﬁermg_oﬁ this ‘Agreement,

15. The term "cfs" means cubic feet.per second. |

16, The ternm “c&mgin@d'Highliné~Tﬁwamc Canal" means the
Highline Ditch as improved and, if negessary, axﬁenﬁed; or any
other canal or ditch constructed for the 9urp§se—af delivering
agricultural irrigation and fish aﬁﬁ-wilﬁlifardﬁveiﬁgm@nt water
From the Dolores Project to the Ute Mouritain Ute Indian Reserva-
tiocn, including the laterals to be coﬁétfuct@d by the Bureau of

Reclamation pursuant to the DPR,
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September, 197%, for the Animas-La Plaﬁa Proijeckt or the Definite
Plan Report dated April, 197?, and its supplement, dated April
1981, For the Dolores Project, as the context requires.

18. The term "consumptive use" means that quantity of
water diverted from the hydrcl@gic:stream system and not returned
to the hydrologic stream system by either surface flow or perco-
lation,

189. The termT"Flérida Project" means the Florida ?roject,.
Colorado, a participating project under the Colorado River Stor-~
age Project Act, 70 Stat. 105, 43 U.S8.C. 620, as amended by the
Colorade River Basin Project Act, 82 Stat., 885.

20. The term “Vailecito Reservoir” means the Vallecito
Reservoir, Coloradec, which is lacéted on the Pine River and which
is a feature of the Pine River Project, Colorado, which project
was constructed under the p:ovigidns of section 4 of the Act of
June 25, 1910 (36 Stat. 835), and of subsection B, section 4 of
the Act of December 5, 1934 (43 Stat., 701).

21. The term "OM&R™ means operation, maiﬁténancaﬂand re-
placement. |

2Z2. The term "parties” means the signatories to this
Agreement.

23. The term "Tewaoc Pipeline” means the pipeline to be
constructed from the City of Cortez water treatment plant to the

Town of Towaoc on the Ute Mountain Ute Indian Reservation, which




pipeline is intended to carry the Ute Mountain Ute Indian
Tribes's municipal and industrial water supply from the Dolores

Project to the Town of Towacc.

I11. QUANTIFICATION AND DETERMINATION

A. UTE MOUNTAIN UTE INDIAN TRIEE

The Ute Mountain Ute Indian Tribe shall be entitled to the
rights described below to beneficially use water from the follow-

ing sources:

1. Dolores Project

a. The Tribe shall receive a project
reserved water right to stored water from the Dolores Project.
This project reserved water right shall have an 1868 priority
dare, snail for all time ce subordinated tc all water rights
decreed and senior to the Dolores Project, and shall share for
all time on a pro rata basis the priority of the Dolores Project,
which has an adjudication date of March 22, 1363, and an appro-
priation date of September 10, 1540, C.A. 967, District Court,
Montezuma County, Colorado. '

b. The project reserved water right shall
entitle the Tribe to receive and beneficially use, on that part
of the Ute Mountain Ute Indian Reservation within the State or

wﬁ-—c




within the boundaries of the Dolores Water Conservancy District,
the following allocations of water from the Project, as measured
at McPhee Dam and Reservoir:

{i) a maximum ¢f 1,000 acre~feet per
annum of municipal and industrial water;

(ii1) a maximum of 23,300 acre~feet per
annum of agricultural irrigation water; and

{iii) a maximum of B00 acre~feet per

annum for fish and wildlife development.
The project reserved water right shall not exceed the total of
the above allocations.

¢. During periods of water shortage, deliv-
eries of project water, or deliveries of the supply of water
available under the project priority, to the Tribe and to all
otners shall be as follows:

{1) municipal and induscrial water
allocations as guantified in the DPR shall first be fully satis-
fied;

{11} agricultural irrigation water allo-
cations and other allccations as quantified in the DPR, exclusive
of stream fishery releases, shall share shortages on a pro rata
bagis even if changed to other beneficial uses; and

(iii) stream fishery releases to the

Dolores River set forth in the DPR shall ke made in accordance
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with the operating agreement betueen the Dolores wWater Conseyp-
vancy District and the United States Bureau of Reclamation's Con-
tracting Officer as specified by the réepayment contract between
the District and the United States,
The sharing of shortages in the project’'s water supply shall gov-
ern the actual amount of agricultural irrigation water and water
for fish and wildlife development delivered to the Tribe whether
Or nobt the average supply of ZE,Q@O acre-feet per annum of agri-
cultural irrigation water and of 800 acre-feet per annum of fish
and wildlife development water, as contemplated by the DPR, 1ig
actually achieved.

d., In procee&ings pursuant to Article‘IV
Secﬁion P, the cemputatlons concerning the Tribe's hlstarlc bene~_
ficial use of water shall be based upon:

(i) actual historic mehthly deliveries
of the avallable annual supply, made bursuant to the DPR, mea-~
sured at the McPhee Dam and Reservoir or, if there has not yet
been £full use of water, then the Tribe shall be deemed to have
historically made beneficial use 0f any unused portion of each

year's available water based upon the foliowing mohthly percent —

age distribution of the available water:




Agriculrural

Irrigation M&T Fish and Wildlife
Month LMater Water  Development Water
Oetober 4% £% 12.5%
November 0 5 0
December g 3 G
January 0 3 ¢
February 0 3 0
March 0 5 4]
April 2 8 37.5
May 15 13 G
June 25 16 12.5
July 28 16 12.5
Angust 16 13 12.5
September i0 G 12.5
Totals 100 100% 100.0 3

{il) actual historie consumptive use or,
if there has not yet been full use of water, then the Tribe shall
be deemed to have historically caﬁsumed 50 percent of the unused
portion of the water available to the Tribe from its annual
municipal and industrial water allocation, 78.5 percent of the
unused portion of the water available to the Tribe from its
annual agricultural irrigation water allocation, and 100 percent
of the unused portion of the water available to the Tribe from
its annual fish and wildlife development éllocatiom; or

{iii) any agreement which may be entered
into among the State, the Tribe, the Dolores Water Conservancy
District and the United States Bureau of Reclamation which modi -
fies (i} and {11} above.

€. The project reserved water right shall
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always be consistent with:
{1} The DPR, except as modified by this
Agreement ; o 2
(ii).Thé allocaticns, shortage provi-
sions, delivery schedules, and consumptive use calculations
cescribed in this subsection; |
(1i1) Bureau of Reclamation procedures,
which shall include, among other things, NEPA compliance and
assurance that other project water users are not injure&'by any
change in the use of project water.
£. The project reserved water right may be
changed pursuant to tbé change in reserved water right procedures.:
set forth in Article Iv, section f; provided, howevér, that the
project reserved water right shall not'entitie the Tribe to any
| other reserved water right from the Mancos .or Dolores Rivers,
except, in the event of the failure of the project, the Tribe may
convert the project reserved water right.to a separaﬁg reserved
storage or reserved direct flow water right from these rivers
with the consent of the State Attcrnéy Géneral;'the Mancos Water
Conservancy District, and the Dolores Water Cdnservancy'District,
so that the Tribe and all other project Seneficiaries.will be
placed in the same position in attempting to put their water

rights to use.

9. Based upon the parties' expectation that
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the combined HigﬁlinévTOWaac Canal will be completed, subject to
Congressional appropriations, the final settlement of the Tribea's
reserved water rights claims on the Mancos and Dolores Rivers as
described in this Agreement shall be subject to the following
conditions:

-{i) If the Dolores Proiject is comnpleteaed
S0 as to enable the delivery of water to the Reservation through
the combined Highline-Towaoe Canal on or before May 1, 1994,
then: {a) the settlement of the Tfibe‘s'pending reserved and
appropriative water rights ciaims on both the Mancas River and
the Dolores River contained in this agreement shall become final:
{b}'tba Tribe shall be*éntitied to the full proiect reserved
water right as described in this éubsection;_and {c}) the Tribe
shall nbt be entitled to claim any additional resefved watar
rights, either on the Manecos ﬁivér or on £he Dolores River,

(ii)y 1£ thé combined Bighline-Towaoc
Canal is not completed so as to enable the delivery of water to
the Reservation by'May 1, 1?94, then by January 1, 1995, ghe
Tribe,rin consultation with the United States aé trustee,.must
elect either: (a) to retain the project reserved water right by
accepting any portion of the Tribeg® allocations of watér,
excluding municipal and -industrial water, for delivaery difectly
from McPhee Reservoir; or (b) to commence litigation or renego-

tiation of its pending reserved water rights claimsg on the Mancos
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River. 1If the Tribe,.in consultation with the United States as
trustee for the Tribe, has not elected to commence litigation or
renegotiation of its pending claims on the Mancos.RiVQr By noti-
fication to the parties by January 1, 1995, as pfovidea below,
then: {a) the Tribhe shall be deemed to have slected to retain the
preject reserved water right by accepting delivery of its alloca-
tions of water directly from McPhee Reservair, (b} the settlement
of the Tribe's pending reserved and spprcpriative water rights
claims on both the Mancoé River and the Dolores River contained
in this Agreement shall become fiﬁal: and (¢} the Tribe shall nbt
be entitled to claim any additional reserved water rights either
©n the Mancos River or on the Dolores River. If the Tribe elescts
to commence litigation or renegotiatian of its pending resefved
water rights claims on the Mancos River, then: (a) the Tribe
shall retain its project reserved water right to 1000 acre feet
of municipal and industrial water: (b} the Tribe ahall relinquish
and forfeit the remainder of the DEG}QCE teserved water right
from the Dolores Project as described in this subsectxon and ali
other pending reserved and appropriative water rights'claims on
the Dolores River; and (c} the Tribe shall not be entitlied to
claim any additional reserved water rights ©on the Dolores River:

provided, however, that-if the combined Highline-Towaoe Canal is

at any time thereafter COEDlEtmd 50 as to enable the delivery of

water to the Reservatlen cr if the Tribe elecks any time there-




after to receive an allocation of water from MoPhee Reservoir, in
addition to the 1,000 acre feet of municipal and industrial
water, then: (a) the Tribe shall be.@ntiiled to the full project
reserved water right as described in this subsection; {b} the
Tribe shall not he entitled to claim,any-ﬁther regserved water
rights on either the Mancos River or the Dolores Riwver, and {c}
the Tribe shall relinguish any then pending reserved water rights
claims or any benefits it may have obtained by litigating OF
negotiating its reserved water-riqhts claims on the Mancos River,
including.ail :esérvéd.water rights which méy have heen deéreéd.
Notice of the Tribe's election shall bé madé as ﬁoliowss to the
United States, through the Secreéary'of the Interior and the
Attorney General; to.the-Tribes,'éhroagh.tne %és?ectivé.Trihal
Chairman} to the State, through the Attorney General; and to all
other parties, through their zeépactive offices.

| | h. Subjeét to Congressional appropriations,
nothing in this section shall reduce or limit the present author-
ilzation of the Uhited'StatES to cgmplete the c@nétf&ctio; of the
Dolores Project in general conﬁczmiby with the DPR, including the
Towaoc drains, if needed.

1. Under no circumstances'shallanything-in

this Agreement be construed as aﬁ admission, or be used by any

party as evidence that the Tribe is or is not legally entitled to

reserved water rights on the Dolores River. The project reserved




water rig&t shall have no precedential or presumptive value in
the event the terms of this Agreement do not become final.

i.  Repayment of that portion of the con-
struction costs allocable to the Trihe’s agricultural irrigarion
water allocation for which the Tribe is rESpOﬂglble shall be
deferred pursuant to the Leavitt Act. Pursuant to the federal
legislation required by Article VI, Section A, anSECthn l1.b:
{a) repayment of the constructxon costs of the joint uysge facili-
ties that are allocable to the Trlbe S municipal and 1ndu3tr1al
water allocation shall be déferred, aad interest thereeﬁ shall
not accrue, until the water is used or temporarily disposed of by
the Tribe; and (b) the reimbursable COM&R costs allocable to the
Tribe's municipal and zndustrlal water allocation shall be borme
by the United States, subject to Congressional apprcpriations,
until the water is used or tempérariiy dispesed of by the Tribe.
As an increment of municipal and industrial water is put to use
@r otherwise temporarily disposed of, prospective repayment of
that increment's pro rata share.QE the allocable costs shall com-
mence. If the Tribe doés not take délivary of its agricultu:al
irrigation or fish and wildlife development water through the
combined Highline-Towaoe Canal, then the Tribe shall: (a) con-
tinue to remain responsible for such portion of the OM&R costs of
the combined ﬁlghl'ne-Towaoc Canal as will ensure that all otner

project users under the combined Highl‘ne ~Towaoc Canal bear no
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greater OM&R costs thaﬂ would have otherwise been the case: and
{b) ensure that deliverises to, and Carrlage losses of, all other
project water users under the combined HighlinewTowaoc Canal are
not adversely affected. Similarly, the Distriet éhéll ensure
that if non-Indian water users do not take delivery of their
agricultural irrigation water through the combined
Highline-Towacc Canal there will not be an increase in the OMsR

costs or a reduction in deliveries to the Tribe.

Z. Animas-La Plata Project

a. The Tribe shall receive a project
reserved water right to water supplied from.éhE-&nimaSWLa,Plata
?roject. This project reserved water right shall have an 1868
prlorzty date, shall be subordinated to all water rxghts decreed
and senior to the Animas-La Plata Project, and shall share on a
pro rata basis the priority of the Ahimas-La Plata Project, which
has an adjudication date of March 21, 1965, and an apprépriation
date of September 2, 1938, C.A. 1751-8, Digtrict Ceurt,.ba Plata
County, Colorado. |

b. The project reserved water right shali.
entitle the Tribe to receive and beneficiaily use, on that part
of the Ute Mountain Jte Qeaervatlon within the State or within
the boundaries of the Animas~La Plata Water Conservancy Distrigt,

the following allocations of water from the Animas-La Plata
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Project, as meaaured at deges Basin Dam and Reserveir Or at the
poOint on the Animas Rlver where d*vpr51 Gns are made to the
Durango Pumping Plaﬁt or, for La Plata River water, at the point
on the La Plata River where water is diverted for project pur-
PDOSEs: |
{i) a maximum of 6,000 acre-feet per

annum of municipal and industrial water; ang

{i1) a maximum of 26,300 acre-feet per
annum of agricultural i::igation water.

Yhe project reserved water right shall not exceed the toral of

the above allocations; provided, however, that nothing herein
shall limit the Tribe;s right to receive_an'a&ditiénal 900 acre-
feet per annum of agricultural irfiqation water in accordance
with the DPR,

Pending completion of the éonstruction-of the Ute Mountain

Pumping Plant, the reach of the Dry Side Canal beyond the turn

out to the Dry Side Lateral, and the laterals on the Ute'Mountain_

Ute Reservation, the Tribe's allocations of water will be deliv-
ered to the Tribe at.Ridgeg Basin Reservoir or at the point on
the Animas River where diversions are made to the Durango Pumping
Plant. When the Tribe takes delivery of itg municipal and indus-—
trial water allocation at these locations, the timing of the
deliveries of its annual municipal and 1ndustr1al water ailoca—

tion may be at the Tribe's discretion, so long as neither the

[
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projéct suppiy nor other project usars afE'adversely.affectéd.
The Tribe shall take monthly deliverias_of its agricultural irri-
gation and municipal and industrial water allocations in the man-
ner contemplated by the DPR; provided that the Tribe may take
delivery of its agricultural irrigation and muniﬁipai and indus-
trial water at its discretion so long as neither the project
supply nor o¢ther project users are adversely affected.

C. During periocds of water'shéxtage, deliv-
eries of project water, or deliveries of the supply of water
avallable under tﬁe prbject priority, to the Tribe.and to all
others shall be as follows: |

(i} the municipal and industrial water
allocations as quantified in the ﬁPR.shall first be fully sétis—
fied; and

{ii) tﬁa agricultural irrigation water
allocations as guantified in the DPR shall shére 5ho£tages on a
pro rata basis even if changed to other beneficial uses.
The sharing of shortages in the pfoject’s water Supply-sﬁall gov-
ern the actual amount of agricultural irrigation water delivere&
to the Tribe whether or not the average supply of 25,869'acre~
feet per annum as contempiatﬁd by the DPR 1s actually achieved.

d. - In proceedings pursuant to Articdle IV,
Section F, the computations concerning the Tribe's historic bene-

ficial use of water shall be based upon:
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{i} actual historic monthly deliveries
ob the available annual supply, measured at Ridges Basin Reser-
volr Or at the point on the Animas River where diversions are
made to the Durango Pumping Plant, or if there has not yet been
full use of water, then the Tribe shall be deeméd to-ha#e hig-
torically made beneficial use of any unused portion of each
year's avallable water based upon the following monthlf percent-

age distributions of the available water:

Agricultural

Irrigation Mgl
Month Water | Water -
October 2.0% 20.0%
November 0 0
December g - 0
January 0 0
February 0 0
March 4] 0
April 1.0 20.0
May 11.0 20,0
June 26.0 0
July 31.0 0
August 18.0 20.0
September _ 11.0 26.0
Totals 100.0% : 100.0%

{i1) actual historic usé'or, if there.
has not yet been full use of water, then the Tribe shall be
deemed to have historically consumed 100 percent of.the unused
portion of the water avéilable to the Tribe from its .annual
municipal and industrial allocation and 80.1 percent aof the

unitsed portion of the water available to the Tribe from its
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annual agriculturai'irrigation aliocation; or
{iii) any agreement which may be entered
inko among the State, the Tribesg, the Animas—aa Plata Water Con-
servancy bDistrict, and the United States Bureau of Reclamation
:which modifies {i) and (ii1) above.
e. The project reserved water right shall
always be consistent with:

(1) the allocations, shortage provi-
sions, delivery schedules, ang consumptive use calculaéions
described in this subsection:

(ii} Bureau of Reclamation procedures,
-which shall include, among other things, NEPA compliance and
assurance that all other project water users are not injured by
any change in the use of proiect water;
{iii) Thé_ﬁnimasta Plata Project C¢m~
‘pact, section 37-64-101, C.R.S. {1973); and
{iv} The La Plata River Cémpact,-section
37-64-101, C.R.S. (1973}, | )
| £. The final settlement of the Tribe's
reserved water rights claims on the Animas and La Plata Rivers as
8escribed in this BAgreement shall be subject to the following
conditions:
{1} If Ridges Basin Reservoir, Long

Hollow Tunnel, and the Dry Side Canal to the turnout to the Dry
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Side Lateral are completed so as to enable the d@llvery of water
te the Tribe as described in this subsection on or befoze January
1, 2000, then: (a) the settlement of the Tribe's pending reserved
and appropriative water rights claims on the Animas and La Plata
Rivers contained in‘this'ﬁgreement shall become finai; {b) the
Tribe shall be entitled to the full project reserved water right
as degcribed in this subsection; and {c) the Tribe shall not be
entitled to claim any additional reserved water rights either on |
the Animas River or on the La Plata Rivef.

{11) If Ridges Basin Reservoir; Long
Hollow Tunnel, and the Dry Side Canal to the turnouﬁ to the Dry
Side Lateral are not cempleteé $0 as to enable the delivery of
water to the Tribe as described iﬁ this subsection by January 1,
2000, then by January 1, 2005, the Tribe, in consultation with
the United States as trustee, must elect elther: (a)'to retain
the project reserved water right; or (b) to commence litigation
or renegotliation of its pending reserved water rights glaims on
‘the Animas and La Plata Rivers. If the Tribe, in consultation
with the United States as trustee, has not eiecta& Lo commence
litigation or renegotiation of. its pending clazms on ‘the Animas
and La Plata RLVBIS by notification to the parties by January 1,
2005, as provided below, then: {a} the Tribe shall be deemed to
have elected to retain its prodject resetvad water zighﬁ; {b} the

settlement of the Tribe's pending reserved and appropriative
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water rights olaims Gﬁ the Animas and La Plata Rivers contained
in this Agreement shall become final; and {¢) the Tribe.shall not
be entitled to claim any additional r@served water rights either
on the Animas River or on the La Plata River. IFf the Tribe
elects to commence litigation or reﬁegetiation of its pending-:
reserved water rights czaims on the Animas and La Plata Rivers
then the Tribe shall relinguish énd férféit tﬁe project reserved

water right from the Animas-La Plata Project as described in this

subsection; provided, however, that if Ridges Basin Reservoir,
Long Hollow Tunnel, and-the,&fy'Siée Canal to the turnout to rhe
Dry Side Lateral are at any time 'thereafter completed so as to
enable the delivery of water to ;he'Tribe or if the T:ibe elects
at any time thereafter to receive‘an allocation of water from
Ridges Basin Reservolir, ﬁhen:-{;)-the Tribe shall be entitled to
the full project reserved water right as described in this sub-~
section; (b) the Tfibg'shall hot be entitled to claim any other
regserved water rights either on the_ﬁﬁimas'River of on the La
Plata Rivex} and {c} the Tribe ShalllrélinquiSh any theﬁ‘pendiﬁg
reserved water rights claims-er any-beﬁefits.it may have obtained
by litigating or renegotiating'itsT:eserved water rights clainms
on the Animas or La Plata Rivers, inciuding all resérveé water
rights which may have been decreed. Notice of the-T;ibe;s-elec~
tion shall be made as follows: to_tﬁe United States, through the

Secretary of the Interior and the Attorney General; to the
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Tribes, through the respective Tribal Chairman; to the State,
through the Attorney Geﬁeral; ard to all other parties, through
their respective offices.

9. Under no circumstances shall anythiﬁ§ in
this Agreement be construed as an admission, or be used by any
party as evidence, that the Tribe is or is not legally entitled
to reserved water rights on the Animas or La Plata Rivers. The
project reserved water right shall have no precedential or pfe—
sumptive value in the event the terms of this Agreement do not
become final,

R. Repayment of that portion of the con-—
struction costs allocable to- the Tribe's agricultural irrigation
water allocation For which the fribe is responsible shall be
deferred pursuant to the Leavit: Act. Pursuant to Ehé-federal
legisiation required by Article VI, Section A, subsection 1.b,
reimbursable OMgR casts allocable to the Tribe‘é agricultural
irrigation water allocation shall be borne by the United States,
subject to Congressional appropriations, until the water is'used
or témp@rarily disposed of by the Tribe. Pursuant to the féderal
legislation required bg Article VI, Sec;ian-ﬁ,_sub5eqtign'1‘b:
(@} repayment of the construection costs allocable to the Tribe's
mﬁnici@al and industrial water allocation shall be 6eferred, and
interest thereon shall act accrue, until the water is used or

temporarily disposed of by the Tribe; and (b) the.reimbursablé
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OM&R costs allocable to the Tribe's municipal and industrial
water allocation shall be borne by the United States, subject to
Congressional appropriations, until the water is used or tempo-
rarily disposed of by the Tribe. As an increment of water is put
either to municipal and industrial use or to agricultural irri-
gation use or temporarily disposed of by the Tribe, prospective
repayment of that increment's pro rata share of the allocable
costs shall commence. The OM&R costs allocable to the Tribe
which are to be borne by the United States shall include any OM&R
costs for which the Tribe is responsible pursuant to paragraph 1i.
below, until water is used or temporarily disposed of by the
Tribe under that paragraph.

i. If the'Tribe does not take delivery of
its Animas-La Plata Project allocations from the Ridges Basis
Pumping Plant through the Long Hollow Tunnel and the Dry Side
Canal, even though those facilities have been constructed with
the capacities contemplated by the DPR, then the Tribe sPall:

(a) continue to remain responsible for such portion of the OMsR
costs of the Ridges Basin Pumping Plant, the Long Hollow Tunnel
and the Dry Side Canal so as to ensure that all other project
users bear no greatér OM&R costs than would have otherwise been
the case; and (b) ensureé that deliveries to, and carriage losses
of, all other project users are not adversely affected. On or

before November 1, 1988, the Tribe may elect to have the United
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Stafes Buresu of Reclamaticn reduce the capacity of the Ridges

e

asin Pumping Plank, bthe Long Hollow Tunnel and the Dry Side
Canal, and any associated delivery facilities, from the capaci-
ties contemplated by the DPR; provided that any additienal capi-~
tal costs to other water users occasioned by guch electioé must
be equitably apportioned. If such an election is made, then the
Iribe shall: {a) be required to take delivery of its municipal
and industrial water allocation and its agricultural irrigation
water allocation at the Ridges Basin Reservoir or at. the point on
the Animas River where diversions are made o the Duréngo Pumping
Pilant, or, for La Plata River water, at the point on the La Plata
River where water is diverted for project purposes; (b) continue
to remain responsible for stch pogtion of the OMaR costs of.the
Ridges Basin Pumping Plant, the Long Hollow Tunnel and the Dry
Side Canal as will ensure that all other project users bear no
greater OM&R costs per acre-foot of water than would have been
the case had the capacity of these facilities not been reduced;
and {¢) ensure that deliveries to, and carriage losses of, all
other project users are not adversely affected. Whether or not
the Tribe se elects, if water users other than the Ute Mountain
Ute Indian Tribe do not take delivery of their project water
through the Long Hollow Tunnel and the Dry Side Canal then there

will not be an increase in the OMAR costs or a reduction in

-

deliveries to the Trihe.




3. Other Sources

The Tribe shall recelve:

a. A non-project reserved water right for
direct flow diversions and/or storage of 21,000 acre-feet per
annum from the Mancos River for the irrigation of 7,200 acres of
Tribal lands within the Mancos River drainage bagsin. This right
shall have an 1868 priority date, but shall be subordinated to
all rights with an. adjudication date prior to 198%. 'Fof méasure#
ment purposes, the delivery point for water under this right will
be at the point where the Mancos River enters the Ute Mounéain
Ute Indlan Reservation on the scuth line of section 20, T34N;
R18BW, N.M.P.M., at a point below the confluence of the Mancos
River and Weber Canyon. When water is put to use or temporarily
disposed of by the Tribe, the Tribe agrees to operate and main-
tain a stream gauging station at this point and to allow the
State Engineer access to this gauging station, Nat#ithstanding
the provisions of Article IV, Section F of this Agreement, as
long as the water is diverted south of the delivery point:as sur -
face flow and applied to beneficial use on Tribal lands within
the Mancos River drainage, no change in place of use, as
described in Article IV, Section P of this Agreement, shall be
required,

b. A non-project reserved water right for

Glrect flow diversions for 4,800 acre-feet per annum from the

oy
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Navajo Wash for the irrigation of 1,209 écres of Tribal lands
within the Navaio Wagh;dfainage,basin at a maximum diversion rate
of 15 cfs. This righﬁ shall have an 1868 priority'éate,_bUt
shall be subordinated to all riéhts with an adjudication date
prior tc 1985 and shall be subject to the decree and stipulation
in Case No., 81 Cw 126, Cgloraéo'District.Coutt.for Water Di?isieﬁ.
No. 7. The Tribe's existing state appropriative water rights on’
Navaje Wash will be relinquished, uﬁan confi;mation bﬁ_thé:Coio~
rado District Court for Water Division No. 7 of thé non-proiect
reserved water right provided for in ﬁhis paragraph.

. .A non-project reserved water right for
direct flow diversions of 1600 acré—ﬁeet_per'annum from the méin
stem of the San Juan River within‘ﬁhé southwestern part of the
Ute Mountain Ute Indian Reservation in Colorado, for the irri-
gation of 640 acres of Tribal lands within the San Juan mainstem
drainage basin at a maximum diversibn rate of 10 cfs. This right

shall have a priority date of 1868.

B. SOUTHERN UTE INDIAN TRIBE

The Southern Ute Indian Tribe shall be entitled to the

rights described below to beneficially use water from the follow-

ing sources:




1. é&nimas-La Plata Project

a. Thé Tribe shall receive a ?roject
reserved water right to water supplied from the Animas-La Plata
Project. This right shall have an 1868 priority date, shall be
subordinated to all water rights decreed and senior to the
Animas-la Plata Project, and shall share on a pro rata basis the
‘priority of the Animas-La Plata Project, which has an adjudica-
‘tion date of March 21, 1966, and an appropriation date of Septem-
ber 2, 1938, C.A. 1751-8, District Court, La Plata County, Colo-
rado. |

b. .fbe-project reserved water right shall
y entiﬁle the Tribe to receive and beﬁeficially use, on that part
©f the Southern Ute Reservation within.the_ﬁtate Or 'within the
boundaries of the Animas-La Plata Water Conservancy District, the
following allocations of water from thé Animas-La Plata Project,
as measured at Ridges Basin Dam and Reservoir or at the point on
the Animas River where diversions are made to the Durange Pumping
Flant, or, for La Plata River water, at the point on the La Plata
River where water is diverted for project'purpoges:

“{i) a2 maximum of EG,SQO'acr&*feet'per
annum of municipal and industrial water; and

{ii) a maximum of 3,400 acre-feet per
annum of agricultural irrigation water.
The project reserved water right shall not exceed the total of
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the aS@vm allocations.

Pending completien of thé Southern Ute Reservoir, the
Tribe's municipal and industrial water allocation will he deliv-
ered to the Tribe at Ridges Basin Reservoir or at the point on
the Animas River whEre_diversioﬁs are made to the Quranqaipuﬁpihg-
Plant, or, for La Plata River water, at the point on the La Plata
River where water is diverted for project purposes. The Tribe
shall take mcnthly.deliverigs of its_agricultﬁral irrigatibn;

water allocation in the manner contemplated by the DPR} E£§Xiw3§
that the Tribe may take its agricultural ir:igation:water atfits
discretion so long as neither the project suppiy'not other
project users are,adéersely affected.

| c. During pe;iads of water shortage, deliv-
eries of project water, or deliveries of tﬁe sup?ly Qf water
available under the project pricfity, to the Tribe énd to all
others shall be as follows:

{i) the municipal and industrial water
allocations as quantified in the DPR shall first be.fuliyisati5~
fied; and

tii} the agricultural iﬁrigétion water
allocations as guantified in the DPR shall share'shdrtages on a
Pro rata basis even if changed to other beneficial Qses‘
The sha?ing of shortages in the project's Qater supply sﬁall goy-—

~ern the actual amount of agricultural irrigation water delivered
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to the %ribe whether or not the average supply of 3,300 acre-feet
pér annum as contenplated by the'D?R is actually achieved.

d. In proceedings pursuant to Article Iv,
Section ¥, the computations concerning the Tribe's historic bénew
ficial'use of water shall be based upon:

fi} actual historic monthly deliveries

of the availlable annual supply, measured at Ridges Basin Reser-
voir or at the point on the Animas River where diversions are
made to the Durango Pumpin§ Plant, or, if there has not yvet bgen
Full use of water, then the'Tribé shall be deemed to have hig-
torically madé beneficial use of any unused portion of each
year's évailébl@ water based upon the following ménthly percent-

age distributions of the available water:

Agricultural

Irrigation Mal
Month Water Water
Octeber. S 0% B%
November o 8
December ¢ 8 R
January 0 8
February 0 8
March 0 i 8
April 0 8
May 9 3
Juhe 29 9
July 32 9
August 18 5
September 12 3
Totals 100% 100%

{11} actual historic use or, if there
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has not yet been full use of water, then the Tribe shall be
deemed to have historically consumed 90,5 percent of the unused
portion of the water available to the Tribe from ité annual
municipal andé industrial water allpecation and 78.8 percent of the
unused portion of the water avai.able to the Tribe from its
annual agricultural irrigation water allocations; or
(11i) any agreement which may be entered

into among the State, the Tribes, the Animas~La Plata Water Con~
servancy District and the United Stétes Bureau of Reclamation
~which modifies (1} and {ii} above,

€. The project reserved water right shall
always be consistent with:

{1} the<ali0cations, shortage pro§i~
slons, delivery schedules, and consumptive use calculations
described in this section; |

(ii) Bureau of Reclamation procedures,
which shall include, among other things, NEPA compliance and
assurance that all other project water users are not injﬁred by
any change in the use of project water;

(iil) The Animas~La Plata Project Com-
pact, section 37-64-101, C.R.S. 11873} and
.(iv) The La Plata River Compact, section

37-64-101, C.R.S. (1973},

£. The final settlement of the Tribe's
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reserved water rights claims on the Animas and La Plata Rivers asg
cescribed In this Agreement shall be subject to the following |
condibions:

{1) If Ridges Basin Reservoir and the
facilities necessary for the delivery of the Tribe's.agricultural
irrigation water are completed so as to enable the delivery of |
water to the Tribe as described in this subsection on or before
January 1, 2000, then: (a) the settlement of the Tribe's pending
reserved and appropriative water rights claims on the Animas and
La Plata Rivers contained in this Agreement shall become fiaal;
(b) the Tribe shall be entitled to the full project reserved
water ‘right as described in this subsectign; and {c) the Tribe’
shall not be entitled to claim anf additional reserved water
rights elither on the Animas River or -on the La Plata River.

{ii)} If Ridges Basin Reservoir and the
facilities necessary for the delivery of the Tribe's agricuitural
irrigation water are not completed so as to enable the delivery
of water to the Tribe as described in this subéectien by January
1, 2000, then by January 1, 2005, the Tribe, in consultation with
the United States as trustee, must elect either: {(a) to retain
the project reserved water right; or (b} to commence litigation.
or renegotiation of itsgreserﬂed.water.tights claims on the
Animas and La Plata Rivers. If the Trihe,'ia consultation with

the United States as trustee, has not elected to commence litiga-
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tion or renegotiation of its pending claims on the Animas and La
Plata Rivers by notification te the parties by January 1, EGGS

as provided below, then: fa) thp Trlbe shall be deemed to have
elected to retain its project reserved water right; {b} the set-
tlement of the Tribe's pending réserved and appropriative water
rights claims on the Animds and La Plata Rivers contained in this
agreement shall become final; and {c) the Tribe shall hot be
entitled to claim any a&ditianal reseryed water rights either on
the Animas River or on the La Plata River. If the Tribe elects
to commence litigation or renegotiation of‘its pending réserved

- water rights claims on the Animas and La Plata River$, then the
Tribe ghall relinquish and forfeit the project‘reserved water .
right from the Animas-La Plata Prﬁject as described in this sub-
'sectian; provided, however that if Ridges Basin Reservoir and the
facilities necessary for the delzvery of the Tribe's Lsrlgation
water are at any time thereafter completed so as Lo enable the
‘delivery of water to the Tribe or if the Tribe elects at any time
thereafter to receive an allocation of water from Rldégs Basin
Reservoir, then: {a} the Tribe shall.be entitled to the full
project reserved water right as describéd‘in this subsection; (b)
the Tribe shall not be entitled to rlaim any other reserved water
rights either on the Animas River or on the La Plata River; and
(¢} the Tribe shall relinguish ény then pending reserved water

rights claims or any benefits it may have obtained by litigating
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or renegotiating its reserved water rights claims on the Animas
or La Plata Riﬁe:s, including all reserved water rights which may
have been decreed. Notice of the Tribe's election shall be made
as follows: to the United States, through the Secretary of the
Interior and the Attorney General; to the Tribes, through the
respective Tribal Chairman; to the State, through the Attorney
General; and to all other parties, through their respective offi-
ces.

g. Under no ciragmstances shall anything in
this Agreement be construed as an admissimn, or be used by any
party as evidence, that the Tribe ig or is not legally entitled
to reserved water rights on the Animas or La Plata Rivers. The .
project reserved water right éhali have no precedential or pre-
sumptive value in the event the terms of this Agreement do not
become finail. |

h. Repayment of that portion of the_con“
struction costs allocable to the Tribe's agricultural irrigation
water allocation for which the Tribe is responsible shall?be
deferred pursuant to the Leavitt Act. Pursuant to the federal
legislation required by Article VE; Section A, subsection 1.b,
reimbursable OM&R costs allocable to the Tribe's agricultural
irrigation water allocation shall be borne by the United States,
subject to Congressional appropriations, until the water is used

or temporarily disposed of by the Tribe. . Pursuant to the federal
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legislation required by Article VI, Section A, subsection l.b:
{a) repayment of the construction costs allocable to the Tribe's
municipal and industrial water allocation shall be deferred, and
interest thereon shall not accrue, until rthe water is uséd or
temporarily disposed of by the Tribe; and (b} the reimbursable
OM&R costs allocable to the Tribe's muﬁicipai and industrial
water allocation shall be borne by.the United States, subject to
Congressional appropriations, until the water is used or tempo-
rarily disposed of by the Tribe. As an increment of water is put
either to municipal and industrial use or to agricultural irri-
gation use or temporarily disposed of by the Tribe, prospective
repayment of that incrementis pro iata_share of the allocable
costs shall commence. The OM&R c&sts allocable to the Tribé
which are to be borne by'the United States shall include any OM&R-
costs for which the Tribe is respénsible pursuant to paragréph_i.
below, until the water is used or temﬁorarily-éisposed of by the
Tribe under that paragraph.

1. If the Tribe does not take dell;ery of
its Anzmas La Plata Project alloeatzons from the Ridges Basin
Fumping Plant through the Long Hollow Tunnel and the Dry Side
Canal, even though those facilities have been constructed with
the capacities contemplated by the DPR, then the Tribe shall: {a)
continue to remain responsible for such portion of the OMsR costs

of the Ridges Basin Pumping Plant, the Long Hollow Tunnel and the
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Pry Side Canal so as to ensufe thai all other project users bear
no greater OMaR coéts than would have otherwise been the case:
and (b) ensure that deliveries to; and carriage losses of, all
other project users are not adversely affected. On or before |
November 1, 1988, the Tribe may elect to have the United States
Bureay of Reclamation reduce the capacity of the Ridges Basin
Pumping Plant, the Long Hollow Tunnel and the bry Side Canal, and
any associated delivery facilities, from the capacities contem-
plated by the DPR; provided that any additional capital costs to
other water users occasioned by such election must be eguitably
apporticned. If such an election is_made, then ghe Tribe shall:
{a} be r@q&ired to take delivery of its municipai and industrial
water allocation and its agricultural irrig;tion'water-alloéati@n
at the Ridges Basin Reservolr or at the point on the Animas River
where diversions are made to the_éurango.§amping Plant; (b} con-
tinue to remain responsible for such portion of theéOM&R tasts-of
the Ridges Basin Pumping Plant, the Long Hollow Tunnél.an3 the
ny Side Canal as will ensure that all other project users*bear
no greater OM&R costs per acre~foot of water than would have been
the case had the capacity of these faciliﬁies not been reduced;
and {¢) ensure that deliveries to, and carriage losses of, all
other project users are not adversely affected. Whether or not
the Tribe so elects,.iﬁ water users other than the Southern Ute

Indian Tribe do not take delivery of their project water though
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the Long Hollow Tumnel and the Dry Side Canal then there will not
be an increase in the OM&R costs or a reduction in deliveries to

the Tribe,

2, Pine River

The Tribe shall be entitled to retain its reserved water
right from the Pine River with an 1868 priority date for 181.7
cfs, as set forth in the 1930 federal decree and the 1934 state
decree, except as modified herein, and shall be entitléd to a 1/6
interest in the Vallecito Reservoir, Reservoir No. 1, Appropria-
tion Priority No. 1965-1, decreed in Civil Action No. 1848-B, La-

Plata County.

3. Other Sources

The Tribe shall be entitled to the rights to beneficially
use water as guantified below, unless otherwise specified: (1)
for agricultural irrigatiénupurposes} {2) during an irrigation
season of May 1 to September 30; (3) at the locations specified
on the Tribal maps provided to the State of Colorado on December
5, 1985; and (4) on Tribal lands. Points of diversion will be
1dentified by stream reach on maps to be attached to the congent

decree provided for in Article VI, Section A of this Agreement,

All parcel numbers used in the following descriptions refer
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to the numbers shown on the December 5, 1985, Tribal maps.
Ceopies of these Tribal maps will be attached to and incorporated
in the proposed stipulation and consent decree submitted to the
Colorado District Court for Water Division No. 7 pursuant to the

procedure described in Article VI, Section A.

a. Plorida River

(1) The Tribe agrees to accept Florida

Project water stored behindihemcn Dam in exthange for and in Zieq
of its reserved water rights claims for the lands within parcels
1, 2, 3 and 15, The Florida Water Coﬁse;vancy Disﬁridt agrees to
allocate 563 acre-feet per annum of project waters to the T:ibe
.for thegse four'pafcelé.. Tﬁe Tribe will be réspansibiehfor paying
operation and maintenance charges.assessed uniformly by the
Plorida Water Conservancy District on the Plorida Project water.
Repayment of that portion of the construction costs of the
project which have been allocated to the 563 acre-feet of .agri~
cultural irrigation water for which the Tribe is reéponsible
shall be deﬁe£red by the Secretary pursuant to the Leavitt Aét
and the Florida Water Conservancy District's current repayment
obligation shall not change.

It is understood téat the full project supply may not be
available in times of shoitage, and that the Tribe will share the

reduced supply pro rata with the other project users. The Tribe
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will take 1lts water subject to state water law, the Districe's

repayment contract with the United States Bureau of Reclamation,

and any of the ditch company's or the Fleorida Water Conservancy

District's rules or guidelines.

The water may be used on parcels 1, 2, 3 and 15 as follows:

Parce] 1:

A maximum of 134 net acres are to be irrigated with

this water, with a duty of warer of 2 acre-feet per

acte per year, for a raximum of 258 acre-feet per
vear. The f£low rate of delivery s to be limited to

1 cfs per 80 acres, for a maximum of 1.68 cfs,

Parcel 2

A maximum of 37 net acres are to be irrigated with
this water, with a duéy of water of 2 acre-feet per
acre per year, for a maximum of 194 acre-feet per
year, The flow rate of delivery is to be limited to

1 cfs per 80 acres, for a maximum of 1.21 c¢fs.

Farcel 3

A maximum of 36.1 net acres are to be irrigated with
a duty of water of 2.54 dore~feetr per écre per year,
For a maximuﬁ.éf 91.7 acre~feet per vyear. ‘The Elow
rate of delivery is to be limited to 1 cfs per 80
acres, for a maximum cf 0.45 cfs,
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Parcel 15:

A maximum of 2.7 net acres are to be irrigated with a
duty of water of 2.54 acre-feet per acre per year,
for a maximum of 6.85 acre-feet per year. The flow
rate of delivery is to be limited to 1 cfs per 80

acres, for a maximum of .04 cfs.

Diversions for parcéig 1 and 2 will be made at the Florida
Farmers Ditch headgate. It will be the responsibility of the
various Plorida diteh companies serving Florida mesa lands to
impfove their delivery systems in order that the water requested
for parcels 1 and 2 under the above subparagraphs can be deliv-
ered to the edge of the parcels at no cost to the Tribe ﬁor.such.‘
improveménts.' There is no delivery'agfeement for water to par-
cels 3 and 15.

The Tribe agrees to execute contract(s) simultaheously with
submission of the proposed stipulation described ih Article VI,
section A, with the Florida Water Cénservancy-aistricﬁ and the
United States Bureau of Reclamation governing its partieipation
in the Florida Proiject, as described herein, as well as to
execute contracks governing its raceiét of the 2000 aérEmfeet Qf 
water previously allocated to the Tribe from the Florida Project.

{ii}) The Tribe shall receive noen-proiject
reserved water rights for parcels 4, 5, 6, 9, 10, 11, 12, 13, and
L4 as shown in Table 1., Water for these parcels shall have a
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priority date of 1868 but shall be subordinated to all rights

with an adjudication date prior to January 1, 1976,

TABLE 1

NN,

Parcels
in the Fleorida Basin

Net Diversion Annual Volume
Parcel Acreage Rate {cfs) {acre—feet)
4 103 1.29 2086
5 86 1.08 172
6 21 0.26 42
9 38 0.48 76
10 : 29 0.36 58
11 25 0.31 50
12 105 1.31 210
13 57 0.71 - 114
14 81 1.01 - 162
TOTAL 535 6.81 1080

(iil) No water rightg are recognized for

.parcels 7 and 8,

b, Stollsteimer Creek

-

The Tribe shall receive the following non-project reserved
water rights, which will be used to irrigate 600 acres, which are
within the 781 acres of arable land within the watershed identi-

fied on the Tribal maps:

(1} A non-project reserved water right
with an 1868 gridrity date for storage of 1850 acre-feer per
annum in Pargin Reservoir, Resesrvoir No. 24 {a/k/a& Lake Capote},
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with no refili right.

(ii) A npnwproject reserved water:right
with a 1986 priority date for one refill of Pargin Reservoir in
the amount of 1,850 acre-feet. The Tribe owns an ex;stlng state
storage reservolr right for 530.6 acre~feet of water in Pargin
Reservoir, adjudicated on Aprll 19, 1962 in Archuleta. County Dis-
trict Court, with priority No. - 24 in Case Nos, 73 and 368 -~ The
rlght will be rellnqulshed upon conflrmatlen by the leorado Dig~
trict Court for Water Division Ho. 7 of the reserved rights
described in this subparagraph and in subparagraph {iJ‘ébove.

{iil) A non-project reserved water rlght
for 2 cfs from Stellsteimer €reek. This right shall have a
priority and use equ;valent to, ané be diverted and used at the
same locations and for the same purpcses as, the Cruther DltCh
state appropriative right, adjudlcated on November 13, 1912 in
Archuleta County District Court, with priority No. 117 in Civil
Actlon 73 and 308; hqwever; this right shall bé subordinated to.
all direct flow rights with an adjudication date pridr to 1986 on
Stollsteimer Creek.' The Cruther Bitch stéte appropriative right
shall not be considered to have been abandoned, but shall be re-
linguished upon confirmation by the Colorado Disktrict Court for-
Water Division No. 7 of the reserved water right describeﬂ in
this paragraph,

{iv} A non-project reserved water right
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for 3.5 cfs from Stollsteimer Creek, This right shall have.a
priority and use equivalent to, and be diverted and used at the
same locations and for the same purposes as, the Washington Flats
Ditch state appropriative righﬁ adjudicated on June 25, 1928, in
Archuleta County District Court, with priority No. 206 in Case
No. 73 and 308. The Washington Flats Ditch state appropriative
right shall be relinquished upon confirmation by the Colorado
District Court for Water Division No. 7 of the reseﬁvad water
right described in this paragraph.

The augmentation plan‘developed by ?airfielé~?ago$a, as
described in Case No. W958-72, Water Division.Nor 7, subordinates
8.5 cfs of the Linn angd Clark.wéter‘right to 5ther:3tollstéimer
Creek state appropriative water rights, including the WQshihgtmn
Flats Ditch. The subordination oﬁ the Linﬁ and Clark water right
shall be maintained for the benefit of the'washington'?lats Ditch
direct-flow reserved water right in the event'the present augmen-

tation plan described in W958-72 is modified.

¢. Piedra River

The Tribe shall receive a non-project %eserved'watér right
with an 1868 priority date for direct flow diversions of 1595
acre-feet per annum from tée mainstem of the Piedra River for the
irrigation of 535 net acres of 1and at a2 maximum flow rate of }
cfs per 60 acres, for a maximum diversion rate of 8.9 cfs., &
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portion of the water for parcel 4 will be diverted through the
existing M.E. and M. Ditch., The parcels and acreages are as set
out in the following Table 2. Lands requiring pumpipg shall have
a duty of water of 2.54 acre-feet/acre, while lands proposed to
be flood-irrigated shall have a duty of water of 3.0 acre-

feet/acre,

TABLE 2

‘Parcels
along the Mainstem Piedra River

Net Diversion Annual Volume
Parcel  Acreage Rate (cfs) {acre-feet)
1 289 ‘ 4.8 - 867
2 40 0.67 110 {21.9 acres pumped)
3 162 2.69 486
4 44 0.73 132
TOTAL 535 g.30 - 1585

d. Devil Creek

The Tribe shall receive a non-project reserved water right
with an 1868 priority date subordinated to all rights with an
'adjudicatian date prior to 1976 for direct flow diversions of 183
acre-feet per annum from Devil Creek for the irrigation of 61 net

acres of land. The duty of water shall be 3 acre-feet/acre.
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e, San Juan River

The Tribe shall recelve a non-project reserved.vatér'fiqht
with an 1B68 priority date for direct flow diversion of 1530
acre~feet per annum from the San Juan River for the lrrxgatzon of
310 net acres of land at a maximum flow rate of 1 cfs per &0
acres, for a maximum total d;versxen rate of 8.5 cfs, wnich will
be limited to 4 c¢fs in September. |

The Tribe is éuz:ently using a portion of the iéﬁ? Carr
Ditch right, 73CA309, a'right owned by a non~Indiénland shared_‘
with other non-Indian users, to irrigate these léndé.._Tﬁe ?;ibﬁ
agrees to make the necessary modifications of, and :eductiens-to,n
the existiﬁg Carr Ditch right in the amount Qf-apéréxima;ely 480
acre-feet per annum of water and to relinquish.all‘claim-to wateﬁ
taken from the Carr Ditch and used to irrigate apprax;mately 140
acres of Tribal land, in the Colorado District Court for Water
Division No. 7. The State agrees to support the Tribe in its
efforts. - ' - "

The duty of water shall be 2.54 acre-feet per aéié fot
lands requiring pumping, and 3.0 acreffeet per acré;fﬁr'lanﬁs

proposed to be flood irrigated. The parcels and acreage are as

set out in the following Table 3,




TABLE 3

: Net Diversion Anmual Volume
Parcel Acreage Rate {cfs) {acre-feet)
1 23 4,38 BY
2 29 0,48 87
3 120 2.00 360 _
4 338 5.64 1014 {86.4 acres pumped)
TOTAL 510 8.50 1530

f. Round Meadow Creek

The Tribe shall receive a non-project reserved water right
with an 1868 priority date For direct flow diversions of 975
acre-feet per annum from Round Meadow Creek for the irrigation of
325 net acres of land at a maximum flow rate of 1 cfs per 60
acres for a maximum total diversion rate of 5.4 cfs. The duty of

water shall be 3 acre-feet/acre. -The diversion point shall be on

- Round Meadow Creek.,

g. Cat Creek ' Lo

The Tribe shall receive a non-project reserved water right
with an 1868 priority date for direct flow diversions of 1372
acre~feet per annum from Cat Creek for the irrigation of 482 net
acres of land, at a maximum flow rate of 1 cfs per 60 acres, for
a maximum total diversion rate of 8.0 cfs. The duty of water

shall be 3 acre~feet/acre For the 318 acres proposed to be
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flOOd;iffiQEted, and 2.%4 acre-feet/acre for the 164 acres which
require pumping,
h. Navaijo River

No reserved water rights are recognized for the Navajo

River,

C. FURTHER QUANTIFICATION

N Existing_uses

a. Any existing beneficial use of surface
water or ground water for which the Tribes claim a resérve&awater
right, other than those provided for in this ﬁrticlé and other
than existing uses of water from the Pine River, shall be ideﬁti—
fied and inventoried as to location, quantity, use, and other
reasonably necessary dnformation by Juﬁe'lS, 198?, or sﬁch other
date upon whlch the State, the Tribes, and the Unlted States
shall mutually agree.

b, All parties to thls Agreement w1ll have
the right ta review the resulting ;nventory, including the param-
eters of the uses identified, which shall be subject to the

mutual agreement of the parties. The parties shall not unreason-

ably withhold their agreement.




¢. VUses identified and agreed upon shall be
included in the proposed stipulation for inclusion in the consent
decree and submitted to the Colorado District Court for Water
Division No. 7 by the parties as additions to the reserved water

rights awarded to the Tribes pu&suant to this Agreement.

2. Future Domestic and Livestock Tributary Ground Water
Uses _

a. A non*pt@j@ét regserved water right for
the beneficial use of Lributary ground watar with an 1868 pr10r~
ity date from future individual domestlc and llvestock wells on
the Ute Mauntaln Ute Reservation shall be recognlzed in the
amount of 350 acre-feet per annum in tha McElmo Creek. dralnagé
basin and water trlbutary therete and 1, 500 acre-feet per annum
in the remainder of the Reservaﬁlmn. |

b. A non-project réserved water right with
an 1868 priority date for the benef101al use of trlbutary ground
water from future individual domestlc and livestock wells on the
Southern Ute Reservation shall be recognized in the amount of
2,000 acre-feet per annum: provided that in the La Plata Ri#ar-
drainage such individual domestic and 1ivestock walls shall.be
limited as follows: | _ |

{1) the well #iii be the only well on a

residential site and shall be used solely for in-household pur-
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poses for one single"family dwelling; or

(ii) the well will be the only well on a
35 acre szte, shall not exceed 15 gallons per minute of praduc~
tion, and shall be used for ordinary household purposes, fire
protection, the watering of poultry, domestic animals, and live-
stock on farms and ranches, the irfigation of not over one acre
of home gardens and lawnz, and for not more than three single-
family dwellings.
This provision will not preclude the United States, the Tribe and
the State from agreeing on an alternative allocation Qlan prior
to June 15, 1987 or such other date upon which the State, the
Tribes and the United States shall mutually agree.

c. The Eurthér Qarametérs of the futdre
individual domestic and livestock watgr uses, which may include
place of use, diversion and depletion amounts, and metering and
gqauging requirements, shall be identified by.the Tribes by June
15, 1987, or such other date upon which the State, the Tribes and
the United States shall mutually agree, and shall be s;bject_to
the reasonable mutual agreement of the State and the affected

Tribe.

D. DISPUTES

The parties shall present to the Colorado District Court
for Water Division No. 7 all disputes over whether water is being
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beneficially used in accordance with Article III of this Agree-

ment.

IV, ADMINISTRATION

A.  INTRODUCTION

The State,'the Tribes, and the United States acknowledge
the hydrologic relationship between surface and underground use’
of water and among the Tribes' project and nen-project reserved
water rights, the water rights used by non-Indians wiﬁhin Colo-
rado, and the waters used outside the State, Accordingly, the
parties recognize the need £6r a cooperative and coordinated
administration of wateg rights arising under state law and the
project and non-project reserved water rights secured to the
Tribes by this Agreement, and intend to provide for such adminig~-
tiation with this Article IV. The purpose of this Bfticle is to
establish the means by which the project and non-project water
rights confirmed in Article III shall be administered, Adminis-—
tration by the State Engineer shall ensure that the water rights
of all users, incliuding the Tribes, are fully protected. The
Tribes agree to coordinate their administrative responsibilities
under this Agreement with the Secretary when.thssa administrative
responsibilities affect the water rights of allottees. The

Tribes agree to allow the State Engineer access to Reservation
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lands solely for the purpase of perfermxng his administrative

- duties under this Agreement

B. SURFACE DIVERSIONS

The State Engineer, in a manner con31stent WLth the agree-

ments ¢ontained herein, shall have prlmary admlnistrat;ve respon-

$lblllty over all wvaters appartloned to the Tribes at the pointsg

of diversion loecated on each river. The Tribes shall have pri-

mary administrative rerpons;bxllty over all the waters Wlthln the

Tribes' canal distribution. systems.

When water is put,to'use under this Ag:ee&ent ﬁhe Tribes
agree te install and malntazn headgates on the diversion pOlntS
from the rivers and to xnstall and maintain necessary totalizing
or accumulating meters, gauges, or other me&suring_deviCes on
these headgates, to inspect the recofdefs on a weekly basis, and
to repert to the State Engineer the reading of.thesé meters as
often as needed to ensure compliance with this'Agreementa The:
Tribes agree to allow reagsonable inspeétion of headgates by the
State Enginéer upon requést‘ The Tribes further agree to keep
their diversion, transportation, and sto:age 530111t1e8 in good
- repair,

The Tribes ég%&e to;aﬁnually providé'the State Engineer
with: {1) aexial-photdé or reﬁote.sen51ng 1mages cf the lands
irrigated: or (2) Bﬁreau of Ihdian Afﬁa;rs Crop Reporkts, show1ng
‘ 50~

-




the lands irrigated. If these aerial photos, remote sensing
images, Or Crop reports are unsatisfactory, the Tribes agree to
allow the State Engineer access to Tribal lands to inventory the
number and location ¢f irrigated acres. The Tribes may elect to
allow the State Engineer to conduct an annual examination of the
irrigated lands so that the State-Enginaer can invenﬁory the
number and location of irrigated acres in substitution for the
images and reports. At least once in every five-year period the
Tribes shall provide the State Engineer with aerial photos or
remote sensing images, satisfactory to the State Engineer, or
shall allow the State Engineer access to Tribal lands to inven-
tory the location and number of irrigated acres.

The Tribes agree that when éhere ig aﬁﬂadministfative call
on the waters of the rivers and a demonstrated likelihood of
shortage exists, the Tribes willlﬁermit the State Engineer to
menitor the Tribes' diversions of water within the priarity Sys~
tem to ensure that the waters are beinq.beneficially used in com—
pliance with the terms of this Agreement. N

The parties shall present to the CoioradO'District Court
for Water Division No. 7 all disputes over whether waters are
being used in accordance with the terms of this section, provided
that disputes involving solely Tribal members or lesaees-of.the
Tribes over the use of water within the Tribes' canal diétribu—

tion system may be resolved in a Tribal Forum.
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Notwithstanding anything in this section to the cont}afy,.
the Tribes' responsibilities for the maintenance and repair of
United States Bureau of Reclamation Praject Eacilities_améfre*
porting obligations for project waters sﬁall remain identical to
that of other project water users. |

Nothing in this section shall commit or obligate the United
Stateds to expend funds which have ﬁet'been appropriated and bud-
geted. Nothing in this section shall commit or obligate the |
State to expend funds which have not been‘appropriated and bud-

geted.

C. DAMS AND RESERVOIR SAFETY

The Tribes agree to ccnstruct;_maintain and bgarate exist=
ing or future storage reservoirs,. together with in}ét, outiét,
and spillway structures or other‘nacéssary water works facilities 
in a manner which will pcotect downstream peésons and préperty.
The Tribes agree to inspect such dams usiag'qualified;qexpéri*
enced personnel as often as appropriate fer'the protection of
public health and safety and agree éc allow state inspection of
the dam and storage reservoirs for the purpose of enSuring public
health and safety. The Tribes agree tm cooperate with the'Stater
Engineer to ensure that éams_and reservoirs remainlsafe and do
not endanger public health and safety. 1In the event either Finds

that a dam or reservoir is unsafe and presents an immediate dan-
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ger to public health and safety, the Tribes and the State Engi-
neer agree to cooperate and to take all necessary éctions to pre-
vent the danger to public health and safety and to render the
structure safe, Disputes over conditions of such reservoirs and
the need for other remedial actions shall be decided by a court
of competent jurisdiction.

Nothing in this provision shall be conétrued to alter the
federal dam safety program.

Nothiﬁg'in this section shall commit or obligate the United
~ States to expend funds which have not been appropriated and bud-
geted. Nothing in this section shall commit or obligate the
State to expend funds which have not been appropriatéd and bud-

geted.

D. INDIVIDUAL DOMESTIC AND LIVESTOCK WELLS

The Tribes agree to provide the State Engineer with the
-fmllowing inférmation in a Tribal permit 30 days before the
Tribes intend to permit the drilling of a well for indiviﬁual-
domestic or livestcck purposes as set forth in Article ITI, |
Section C, subsection 2: the aquifer or, if the aguifer is
unknown, the depth from which the water is proposed to be withe
drawn, the location of tﬁe.praposed well, the name Qf'ﬁhe owner

of the land on which the well will be located, the estimated

average annual amount of water applied for in acre-feet, and the
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estimated maximum pumping rate in gailons per minute, Thirty
{30) days:after the receipt of a Pribal permit to driil a wali,
the State shall issue well permits for individual domestic and
livestock wells with the parameters and up to the amounts speci-
fied in Article III, Section C, subsection 2.

The parties shall present to the Colorado District Court
for Water Division Noe. 7 all disputes arising under this section.

Nothing in this section shall.ccmmit or Obligate the United
States to expend funds which have not been appropriated and bud-
geted. Nothing in this section shall commit or obligate the
State to expend éuads which have not been appropriated and bud-~

geted.

E. AQUIFER PROTECTION AND WATER WELL AND PUMP INSTALLA~
TION . -

The Tribes agree to drill, maintain, and/or.abaﬁdon_wells
in & manner consistent with public health and safety and applica-
ble laws or regulations. Well completion reports and Jell drill-
ing logs shall be completed and filed with tha State Engineer
within 30 days of completion of the well.

Disputes arising under this section shall be decided by a
court of competent jurisdiction.

Nothing in this section shall commit or obligate the United

States to expend funds which have not been appropriated and bud-




geted. HNothing in this section shall commit or obligate the
State to expend funds which have not been appropriated and bud-

geted.

P. CHANGE OF RESERVED WATER RIGHT

1. Change of Non-project Reserved Water Rights

The Tribes may change their nen-project reserved water
rights from the tyées of use, places of use, amounts, times of
.use or location of points of diversion set' forth 'in Article ITI,
Section A, subsection 3 and Article III, Section B, subsection 3
of this &gréemen£ No change shall be allowed unless the Tribes
and the United States fzrst file an applzcatzon for a change of
water rights in the Colorado District Court for Water Division
No. 7 and the court grants such change. Chahgesisf water rights

may be to any beneficial use,

couft if the change does not increase the Trib&”s csnsumpﬁiva use
or injure other water rights. In determining tﬁe consumptive use
of Tribal waﬁer rights and injury to other water righﬁs_far the
change of a water right within the boundaries of &.reservation or
from within the boundaries to outside thé-bouhdaciés of a reser-
vation, the Tribes shall be deenmed, notwithstanding ihe provi-

sions of Article V, Section B, a., to-'have-histcrically -diverted
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and beneficially used their water in the fﬁll amounts, in the
manner and for. the purposes set forth in Article III, Section A,
subsection 3 and Article III, Section B, subsectian 3. For
subseguent changes.aflwatar rights, once a water right has been
changed from within the boundaries to outside the boundaries of a
.reservatlon, consumptlve use shall be determined based upon
‘actual historiec use.

.The Tribes and the United States further agree that for a
change of a surface diversion of agricultural irrigation water to
& ground water diversion, they will provide the State Engineer
with a Tribal permit contalnlng the- following 1nfarmat10n before
‘the Trmbes fFile an appllcatlon for a change of water right in
Colorado Dzstrlct Court for Water Division No. 7: the aquifer or,

if the aquifer is unknown, depth from which the water is proposed

" to be withdrawn, the leocation of the proposed well, the name of
the owner of the land on which the well will be located, the
estimated average annual amount of water applied for inmacre#
feet, the estimaﬁed maximum pumping rate in gallons per minute;
‘the proposed use, and a description of the land proposed to be
irrigated or the use to which the water will be put and the loca-
tion of that use. Within éhirty'(30) days after receipt of a
ribal permit to drill a well, the State Engiaeef shall issue a
well permit for the propossd well if the change does not increase

the Tribe's consumptive use or injure other water users. 1In
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determining the.cénsumpti§e use of water and injury to other
water users, the Tribes shall be deemed to have diverted and ben-
eficially used their water in the full amounts, and manner, and
for the purposes contempiated by this Agreement.

For changes of water rights which contemplate that the
water rights defined herein or water under those rights_may be
used cutside the boundaries of thé Reservations, the parties
.éhall.be bound by Article V, Section B.

The parties shall present to the Colorado Distriet Court
for Water Division No. 7 all disputes arisipg undér this section.

Nothing in this section shall commit or cbligate the United
States to expend funds which have not been approprlateﬁ and bud-
~geted. Nothing in this section shall commit or abllgate the
State to expend funds which have not been appropriated and bud~

geted.

2. Change of Project Reserved Water Rights

The Tribes and the United States may change their project
reserved water rights from the types of use, places of use,
amounts, times of use or location of points of.diversién set
forth in Article I1I, Section A, subsections 1.and 2 and.Artiéie
III, Section B, subsection 1 of this Agreement, No' change shali
be allowed unless the Tribes and the United States File, to the

- same extent other project water users are reguired to file, an
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application for a change of water rlqhts.in the Cclorado District
Court for Water DlVISIOn No. 7 and the court grants such . change
Changes of water rights may be to any beneficial use.

The change of water right shall be granted by the district
court if the change dces‘not increase the Tribe's consumptive use
or injure other water rights. In determlnlng the COD$Umpth€ use
of QrO]éCt reserved water rights and injury to other water
cights, the provisions of Article III, Section A, subsection 1.4,
and 2.d. an&'Article Iilj Section B, subsection 1.4 shall govern,
notwithstanding the pfovisions of.Azticle“V, Section B, a,

For changes of water rights which contemplate that the
water rights defined herein or water under thoqe rxghts may be
used ocutside the boundaries of thp Reservatlons, the partles
shall be bound hy Article V, Section B,

The parties shall present to the Colorado azstrlct Court
for Water Slvzsmon No. 7 all dlsputes arising under this section.

Naothing in this section shall commit or ‘obligate the United
States to expend Eunds which have not been appropriated and budw
geted. Nothing in this section shall commit or obligate the
State to expend funds which have not been appropriated énd'bud*

geted.

G. STATE ADJUDICATED WATER RIGHTS

The parties acknowledge that the'administratiVe'previsions
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of this Article govern the Tribes' use of the project and

non-project reserved water rights recognized herein, but that any

and all other waters apprgpriateé by the Tribes pursuant to the
state adjudication or pe:mihting process will be decréed, admin-
istered and regulated by the State pﬁrsuant to existiﬁg.state

law.

The State shall administer all rights to the use of surface

or ground water within or cutside the Reservation which are not a

part of the Tribes' reserved water rights. The Distriect Court
for Water Division No. 7 shall have exclusive jurisdiction to
resolve all disputes over uses of nonreserved water rights estab-

- lished under state law.

V. LEASING AND QFF-RESERVATION USE

A. LEASING

Pursuant to the legislation required by Article VI, Section

A, subsections l.a. and l.c of this Agreement, the Tribes may,

~subject to the Federal legislation required by Article VI,
Section A, subsection 1.b. of this Agreement, sell, exchang&,
lease, or otherwise temporarily dispose of their water within or,
subject to Section B beldw, oﬁtside the boundaiies of thé Re$er*

vationg,
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B. WATER USE QUTSIDE THE BOUNDARIES OF THE RESERVATiOﬁS

Sclely as a compromise for the purpeses of this-aettlemént,
the parties agree that the Tribes may, under this #greemgnt, use
the project and non-project reserved water rights saénred to the
Tribes by this Agreement outside the boundaries ¢f their reserva-
tions: | |

d. within the State subject only to the same
requirements and conditions of:
{1} State law;
(ii) Federal law, @xcluélng the doctrlne
0L Indian reserved watrer rights and rederal reclamatlon law; ‘and
{iiy) Lnterstéte-compacts
25 apply to the exercise of wéter fights_held by nonﬁfedéral;
nen-Indian entities and |
b. outside the State to the extent permitted
by any:
{1} State law:
{11) Federal law;
{iiil) interstate compact; or
{iv) international treaty
that pertains to the Colorado Rivér or its tributarigs,.including
the appropriation, use, development, storage, regulation, alloca-
tion, conservation, exportation or quality of those waters;

provided, however, that nothing in this Agreement shall be con-

P
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ssruéd to estabiish, address, or prejudice whether, or the extent
to which, or te prevent any party f£rom litigating whether, or the
extent to which, any of the aforementioned laws do or do not
permit, govern or .apply to the use of the Tribes' water outside

the State,.

VI. FINALITY OF SETPTLEMENT

A, JUDICIAL APPROVAL

On or before August 31, 1987, or such other date upor which
the State, the Tribes and the United States shall mutually_agree,
thé parties shall present to the-ﬂolarado District Court for
Water Division No. 7 a proposed siipulation reflecting the terms
of this Agreement, whiéh‘shali not be implemented until the entry
of the Final Consent Decree. |

Nothing in this final agreement or consent decree shall be
construed as an enlargement of the subject matter jurisdiction of
the District Court for Wate? Division No. 7. Articl&‘f;.sectien
€, Article VI Sections A.1, A.2, and B, and Article VII Section G
shall be excluded from the.prOsted:stiyulation to be presented
to the District Court for Water Division No. 7: grovide& that any
waiver of tribal water right.claims contained within Article VI
Section A.l.e. shall be included in such proposed stipulation.

Such exclusion shall not delete or alter the terms or the affect
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of the excluded sections of the Agreement,

Upon the submission of suech propodeﬁ stipulation the par-
ties shall request the Court te give appropriate notice and hold
the necessary hearlngs to con51der and rule upon any ijectzcns
to the proposed stlpulatzon submitted. Upon the entry of a Pznal
Consent Decree as provided below reflecting the propeaed stlpu“
lation, the Tribes, and the United States as trustee for the
Tribes, shall waive any and all claims to water rights withiﬁ the
State of Colorade not expressly identified in the Final Consent
Decree, established by @x1sL1ng state or Eedeval court decree, or
otherwise recognized upnder state law, including any and ail
claims to water rights or injury-to water rights, for the beneflt
of the Tribes or any individual clalming the right to use water
under the Tribes, from any saurce_af surface water or waters
tributary thereto, arising under any laws af the ﬂnited'States'or
of the State. The Final Consent Decree shall not.be executed or
become final until the State, the Tribes, and the Unlted States
jointly certify that the legislative enactments nacessary to
implement this Agreement, -as enumerated below, have been obtained.
to thelr satisfaction.

Execution and entry of the Final Consent Decree shall be

contingent upon the enactment of the legislation described'beiow.'




1. Congressional Legislation

Reguired enactment by the é@ngfess shall consist of legis-
lation that:
a. provides relief from the prohibition of
25 U.8.C. 177; |
b. provides that:

(i} the repayment of the consttuetioﬁ
costs allocable to the Tribes' municipal and industrial water
allocation from the Dolores and Animas-La Plata Projects shall be
deferred, and interest thereon shall not accrue, until the water
is used;

{ii} the.United States is authorized to
bear the reimbursable OMsR costs allocable to the Triéas‘rmunicir
pal and industrial water allocation from the Dolores.and
.Animas~ba Plata Projects until the water is ﬁsed; and

(iii} the United States is ahtharized to
bear the reimbursable OM&R costs allbcable to the Tribes' agri-
cultural irrigation water allocatioﬁ from the Animas-La Pléta
Project until the water is used.

As an increment of water is leased or otherwise used, prospective
repayment of that increment's pro rata share of the allocable
costs shall commence. | | |

€. assures that the Tribes and their lessees

are not restricted by application of federal reclamation laws
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from using, selling, exchanging, leasing or otherwise temporarily
disposing of their water:

d, authorizeé and appropriates the federal
share of the $60.5 million Tribal Pevelopment Fund provided for
in Article VI, Section B below;

&. provides that performance by the United
States of the actions required by the aforementioned legislative
provisions will be conditioned on the Tribes executing waivers
and releases of all claims concerning watef rights whether in rem
or agalnat any party to this Agreement other than those which may
arise under the terms of this Agreement:

provided that the waivers of such claims, if
‘any, relative to the Animas and La Plata Rivers shall not be
effective until Phase I of the Animas-La Plata Project as defined
in the June 30, 1986 Binding Agreement for Animas-La Plata
Project Cost-Sharing, is complete or the Tribes elect to retain
their project reserved water rights as described in Artjicle 11T,
Section A, subsection 2.£(ii) or Article III, Section B, subsec~
tion 1.f£(ii); except thét waivers of such claims, if any, for
monetary damages against the State shall be effective as soon as
the State appropriates and disburses the funds described in Arti-
cle VI, Section A, subsection 2;

provided further that the waivers of such.

claims relative to the Mancos River shall not be effective until
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the combined Highline~Tcwamc Canal iﬁ completed &o_aS'gO enable
the delivery of water to the Ute Mountain Ute Indian Reservation,
or the Ute Mbuntain Ute Tribe elects to exercise the project
reserved water right by taking the Tribe's allocation of water
directly from McPhee Reservoir: except that walivers of such
claims, if any, for monetary damages against the State shall bg
effective as- soon as the State'apptoﬁriates the funds'described'”
in articlé VI, Section A, subsection 2

provided further that in the event that either

Tribe cbtains a judgment for monetary damages against the United
States, the State, or any ether'garties,_thé United States or the
State or the a&ffected party shall.bE-entitled-to apply as an
offset against the judgment the méney.aétually provided by Ehat
party to the Tribe as Pribal Deveiopmeﬁb Funds and any interesﬁ
Or any other moneys generated by thié fund under this Agreement

and its lmplementing legislation:

provided further that nothing in this paragraph. .
2. shall be deemed to create or_give-validity to any claim by
the Tribes against the United States, the State, or any other
parties to this settlement, or in-anyxway constitute an acknowl-
edgment of the validity of any claims by the Tribes against the
United States, the State, or any other party to the-s&ttlament}

rovided further that neither Tribe mav assert
prov L R Y

any claim against the United States, the State or any other party
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arising out of;
(i} thé negétiatidn of this Agreement;
(ii)} the adoption of the specific terms
of this Agreement; or
(1i1) allegations concerning the lack of
authority of either Tribe or the other parties to enter into this
Agreement. |
£. authcrizes'the Tribes, to waive the
claims referred to in the prece&an paragramh and
9. provides that -1n exercising his author-
ity to administer water rights on the Reservations, the Secre-
tary, on behalf of the United States, is authorxzed and dlrected. 
to comply thh the administrative procedures governing the water
rights confirmed in this Agreemeﬁﬁ ts’the”éxtent provided in
Article IV, |
The parties contemplate that other enactments, as mutuﬁlly
agreed upon and needed but not enumerateﬁ herein, may be drafted

by the parties and proposed to the COngress.

2. Colorado General Assembly Legislation

Required enactments by the Colorado General Assembly shall
consist of legislation that:
4. authorizes and appropriates $5 million to

be deposited by the State to the Tribal Development Funds no

-
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later than 30 days following the deposit of the first installment
of federal monies to said Development Funds.

b, authorizes such amount as needed, esti-

mated at $6 million, to be expended by the State for construction E

of the Towaoc Pipeline and a domestic water distribution system
for the Ute Mountain Ute Tribe as a credit to the Ute Mountain
- Ute Development Fund, with sald construction to be initiated
within 1 year of the execution of this.Final~Settlement-ﬁgreew
ment, and completed within 1 year of the initiation of construc-
tion; and

c. authorizes and appropriates $5.6 million
to be provided by the State to the Secretary for Ridges Basin Dam
on a schedule acceptable to the Séate énd the Secretary beginning

in the first year of construction, of said dam.

B. TRIBAL DEVELOPMENT FUNDS

Tribal Development Funds shall be established for the
Tribes, with $20.0 million for the Southern Ute Indian Tribe and
$40.5% million for the Ute Mountain Ute Indian Tribe, said funds
to be created as follows:

1. $5.0 million to berdeposited by the Stdte, éOn~
tingent upon appropriation by the Colorado General Assembly, to
the Tribal Dévelepment Funds no later than 30 days fellowing the

depasit of the First installment of Federal monies to said Devel-

_.67_. =




opment Funds,

2. Such amount ag needed, estimated at 56, O-miiu
iion, to be expended by the State for CGHStrUCtlQﬂ of the Towaoc
Pipelire and a domestic water dlstrzbutlan system. for the Ute
Mountain Ute Iandian Tribe as a credlt t@ the Ute Mauntaln Utp
Development Fund. Said construction will-be initiated within one
year of the execution of this Agreement, and shall be completed
within one year of the initiation of constructlon.

3. $49.5 million to be- provlded by the Secretary,
| contingent upon apprﬁpfiatiﬂﬂs, to the Trlbal QevelOpment Funds

in three annual installinmentsg beginning in the first year for.

which the Congress of the United States appreprlates such monxes,,,'”

as follows: - $15.5 million in year 1; $15‘m111l0n in year 2. and "
$15 millien in year 3. The Secretary WLll annually depOSlt any
appropriated monies to the ﬁevelopment Funds w1th1n 3¢ days fol-
lowing the availability of such annual appraprlatlon by the Con-
gress to the Secretary. o . E

4. The Trlbal Development Funds shall be allocated

between the Trlbes as provided for in the following table.

..58..




Development Fund Allocations

{Millicns of Dollars)

Year 1 Year 2 year 3 Total
Ute Mtn Ute
Federal 12,0 10 10 32,0
State 2.5 - ~ 2.5
Towaoc
Pipeline 6.0 - - 6.Q
Subtotal 20.5 10 10 40.5
Southern Ute
Federal 7.5 5 5 17.5
State 2.5 - - 2.5
Subtotal 10.0 5T T3 - 70.0
POTAL - 30.5 15 15 . 60.5

C. REMEDIES IN THE EVENT CONTINGENCIES ARE NOT MET

S K Conf;rmatxen by the Colorado District Court For
Water ﬂlVLSlOn No. 7.

In the event'fhat the Colorado District Court for Water
Division No. ?'fails.tb-recoqniz@ the water rights described in
Article III of this Agreement, or otherwise departs in any mate~
rial way from impleménting the substance of the proposed stipu-
lation, either Tribe'or the United States shall have the opperml
tunity to void this Agreement in its entirety upon 60 days'
notice to the &ttOrney General 0f the State. On the same grounds
the Celarado attorney Geaeral may vold the Agreement upon 60

days' notice to the United States Attorney General and the chair-
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~men of both Tribes. On the same grounds other pafties materially
and adversely affected by a change in the substance of the decree
entered by the court shall have the opportunity to void this
Agreement insofar as this Agreement affects th91r 1nterest, upon:
60 days notice to the State, the Tribes and the ‘United States.
Notice shall be made as follows: To the United States,
through the Secretary of the Interior and the-attcrney-cenéral:
toc the Trlbes, through the respective Trlbal Chazrmen* to the
State, through the Attorney General; to all other partles,

through their respective offices.

2. Enactment of Necessary Legislation

In the event neéessary legiézation, or any part thereéf, is
not enacted by the end of the 100th Congress, or such other date
upon witich the parties shall mutually agree, the tUnited Statés,
¢ither Tribe or the State shall_have the rigﬁt to &oid this
Agreement in its entirety upon 60 days' notice. On the -same
grounds other parties materially and adversely affected by a
change in the substance of the necessary iegislatian'shall have
the opportunity to void this Agreement insofar as this Agreement
affects their interest, upon 60 days notice to the State, the
Tribes, the United States and a1l other parties, Notice shall be
made as follows: To the United States, through the Secretary of

Che Interior and the Atterney General; to the Tribes, through the

i

.‘.“’;"{}u




respective Tribal Chairmen; to the State, through the Attorney

General; to all other part!es, through their respective offices,

VIL. GENERAL PROVISIONS

A. Nothing in thlS Agreement shall be deemed

1. To preclude the Tribes or - thexr members,
©or the United States on 1ts own behalf or on behalf of the Tribe
Oor tribal members, fram seeklng additional watar rlghts by appro-
priation in accordance with and pursuant te state law or from
acgquiring exxsrlng state law water rzghts by purchasa, relin-
quishment, or other operatlan of law.

2. To llMLt in any way the z;ghts of the
parties or any other person to litlgate any 15$ues mr quastxons
not resolved by thisg agreement. -i | ‘

3; To authorize the tak;ng Qf & water right
which is vegted under State or Federal law other than as pre-=.
seribed by Sectlon C of thgs Article, . : ;_ ff;f 5

| 4;- To alter the effect of any subﬂrdinat;on
agreement pertaining ta relatlue prlorltzes of water rlghts
previously entered into between Or among the Unlteﬁ States and/cr
ezther Tribe and any other water user, |
B. 1The Pparties expressly reserve ali rxghts not
granted, recognized, or r@lznquxshed in- thlS &Qreement

C. Whenever a reserved water ri ght ls recognlzed

-
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herein for use on a parcel of tribal land that is alreaﬁy irgi-

gated under an existiﬁg‘Stata decreed right owned by the fribe,

individual tribal.members} or by the United States er the bene-
Eit of the Tribe or individual tribal members, the sﬁate decreed
right shall be deemed reiinquiShed unless otherwise expressly

S agreed.,

D. The agreement contaimed‘hereia-HaSrbeen*arrived'

at in the process of geoﬁ faith negotiations FEor the purpcse of
- resolving legal dzsputes, including pending 11t1gat1mn, and all
parties agree that no offers and/or compromises maée in the

course thereof shall be construed as admigsions agalnst interest

or be used in any 1ega1"proceedlng othet than one‘fcr}a@prOVal or

interpretation of this Agreement éursuant to or following the
entry of & Final Conseﬁt_Decree. ] |

E. The law of the State relating to abandonment
shall not apply to éﬁy.gf the project eor nenmproj&ct;:eaezved
water rights recognized in this Agreement, even-if'useéﬁar temnpo-
-rarily disposed of by the Tribes outside the boundaries of their
.reservations, nor shall those reserved water rights3be_forfeited
or lost under state law by nonuse.

F. The Schetary agrees not to requégt dassignment
©of the Dolores Water Comservancy District’'s water rights pursuant
to article V{c) of Contract 7-07-40-W0470, dated September 23,

1977, as amended Pebruary 25, 1986, unless the District should

e




undertake some action that would Jjecpardize the project c¢r the

government's right of repayment.

G. To the extent permitted by existing law, the
United States Bureau of Reclamation shall give preference toc the
Tribes to design and/or construct Dolores or Animas-La Plata
Project facilities, so long as the implementation of such prefer-

ence does not detrimentally affect the project construction

schedule,.

H. This Agreement may only be modified with the

joint consent of the parties,.

I. This Agreement may be executed in any number of
counterparts, all of which together shall constitute one original
Agreement,

J. Any entitlement to water of any individual
member of the Tribes shall be satisfied from the water rights

confirmed in this Agreement.

K. Nothing in this Agreement shall commit or obli-

gate the United States to expend funds which have not been appro-

priated and budgeted.
L. Nothing in this Agreement shall commit or obli-
gate the State to expend funds which have not been appropriated

and budgeted.

This Agreement is effective this day of December,

1986.
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Dated this fig?hay of December, 1986

STATE OF COLORADO
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Dated this |0 day of December, 1986

UTE MCUNTAIN UTE INDIAN TRIBE

By

ERNEST HQUSE, S8R., Chairman
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pated this /C day of December, 1986

SOQUTHERN UTE INDIAN TRIBE

By ~~~{fzﬁgi;tdﬁﬁiﬁi&f&hﬁé%k_u____w

CHRIS A. BAKFER, Chairman

e

By -
CLEMENT J. FROST, Vice~Chairman

C. BURCH, Council Member

UY PANNECOOSE, JR., Council Memder

LILLIAN I. SEIREL, Council Member
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Dated this [@ day of December, 1986

UNITED STATES DEPARTMENT COF THE INTERIOR
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1.
Dated this /O %ay of December, 1988

UNITED §T
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Dated this J, day of December, 1986

ANIMAS-LA PLATA WATER CONSERVANCY
DISTRICT

8y 4:2« 2)}4@/

WJOHN MORPHY, President

Attest: (Seal)

By :.é Lzeand L e
EDWARD T. SEARLE, Secretary
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Dated this ﬁéé%éay of December, 1986

DOLORES WATER CONSERVANCY DISTRICT

By ....‘f‘.:../.. bttt bt e e weee e e s [ A
BRUCE €. McAFEE,

Attesk: (8Seal)

DAVID D. HERRICK, Secretary
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Dated this fﬁ day of December, 1986

PLORIDA WATER CONSERVANCY DISTRICT

o B
By t::fg%(.ﬂ A T

LOYQV'. HESS, President

Attest: (Seal)

g .
By zfégfftmdgigéégﬁi _______________

TERHY /PALMER, Secretary
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Dated this ny?day of December, 1985

MANCOS WATER CONSERVANCY DISTRICT

By<iégéé;ﬁaa§dﬁf%%” Cfi?ﬁk%@i%:;"

- o o e S —

THOMAS K. COLBERT, President

Attest: (Seal)

- 7o 7 ,
By\;§Z§éiwaJ§i_dizzz%iﬁérmeég“

Secretary
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Dated this /ﬂ

day of December, 1986

SOUTHWESTERN WATER CONSERVATION DISTRICT

it A T T Mttt e e e e i A ety o s sty v bt sf Tk o e v e -

FREDERICK V. HKROEGER, President

Attest: ({Seal)

/
By uﬁ/j_’f:?wﬁ{w/x“ .

o i o L W i . B ARl . b o U i oty

EDWARD T. $EARLE, Secretary .. _(e,.'?"w7
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Dated this JSrd day of February, 1987

CITY OF DURANGO

,*’7((»—4*& AT S, i - ,.'/:- L TP,
By -w--—-d—-w_ mmmmmmmmmmmmmmmmmmm e Ao -
LECNEL SILVA Mayor

Attesgt: {Seal)

P

PAULINE REDMAN, City Clerk

;‘I!!zgﬁ&ﬁﬁéﬁﬁhﬁJZLE::?Z&d&qnuum#w”
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Dated this 4~ day of January, 1987

TOWN OF PAGOSA SPRINGS

BY muﬁ—.— e e, e i T g ok e i T it bt o o o e o oo ot

ROSS ARAGON, Mayor

ey {
. Y ;
1 f
H 4
; H P i1

. i o H ,{‘_?7 2
By o dtegeer s :gﬂvﬁfjg@ﬁﬁﬂcﬁi/
\w‘ b _?,‘»—"’ anitiath desahes i i gl o o e e o i b
JRCUUELYNE M. SCHICK
Town Clerk
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Dated this ,ﬁ”gday of December, 1986

FLORIDA FARMERS DITCH COMPANY

-

Elavier LY ot
AMES COLE, President

Attest: (Seal)

HAZEL

By ——- ruﬁg m"-_ﬁ«iﬁ‘:}:‘k’fj‘;‘i mmmmmmm

WN, Secretary
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Dated this Zﬁ‘ day of December, 1986

FLORIDA CANAL COMPARNY

e g e R
RICHARD BALLANTINE, President

Attest: (Seal)

By
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rdeda,
, 10 Decanpe
Dated this day of November, 1386

FAIRFIELD COMMUNITIES, INC,.

’ ,, ’ < e
L e A T
_ e F T e
By - L —

TERRY L. FLORA,
Senlor Vice President

Attest: {Seald

N
—u.{‘. ¢ - - \«6’_:,' .
By G R0, D e oo
EDDIE RUTH EWING, ‘ ..
Secretary -
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PUBLIC LAW 100 a‘i*}ﬁ*?\i()\ 1288 102 STAT. 2973
Public Law 100-585
1uith Congress
An Act
Te {acilitate anpd :mpiemcr*' the sertlement of Colorado Ute Indian reserved water  Mov. 3, 1885
rights claims in southwest Colorada, and for other purpotes. PHLR. #5423

Be it enacted by the Sencte and House of Representatives of the
United States of America in Congress assembled, Coiarado Lite

. fndian Water
SEUTION 1. SHORT TITLE. Rights

This Act may be cited as the "Colorado Ute Indian Water Rights ;f}gi&gem Act
Settlernent Act of 1988™ :

SEC. 2 FIRDINGS.

The Congress finds that—

(1) The Federal reserved water righis claims of the Ute
Mountain Hte Indian Tribe and the Southern Ute Indian Trihe
“‘n the subject of existing and prospeetive lawsaits invelving

Te United States, the State of Colorade, and numerous parties
i southwestern Colorade.

(2) These Iawsuits will prove expensive and time constming
to the Indian and non-indian cummumms of sauthwastem
Colaraduw,

{3) The major parties to the lawsuits and dthers interested in
the settlement of the water rights claims of the Ute Mountain
Ute. Indian Tribe and the Southern Ute Indian Tribe have
worked diligently to settle these tlabms, resulfing in the June
36, 1938, Binding Agreement for Animas-La Plata Project Cost
bimrmg which was executed in compliance with the cost shar-
ing requirements of chapter IV of Public Law 99-88 {89 Stat.
293, and the December 18, 1986, Colorade Ute Indian Water
Rtght& Final Bettiement Agreemem

{4} The Ute Maintain Ute Indian Tribe and the Southern Ute
Indian Tribe, by resolution of their respective tribal councils,
which are the duly recomnized governing bodies of each Tribe,
have approved the Dﬂf:mbe* H), 1886, Agreement and sought
Foederal implementation of its terms.

5 This Acl is required io implement poriions of the above
twor gpreements. =

SEC 1 DEFINITIONS.

For purposes of this Act—

(1) The term “Agreement” means the Uelorado Ute Indiar
Water Rights Final Settlement Agreement dated December 1{}
1586, amenyg the State of Colorade, the Ute Mountain Ute
Indian 'I‘ribe the Bouthern Ule Indian Tribe, the United States,
and pther r)drt‘( ek 1?;&-15? ﬁ.u—hc:xg

) The term “Animas-La Plata Project” means the Animas-

La Plata Project, Coloradn and New Mexico, o participating
project under the Act of April B, 1956 (70 Srat. 105; 43 US.C
6200 commonly raferced to as the “Calorado River Storage
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Courts, U5

Project Act") and the Colorade River Basin Profect. Act (82 Stat.
885 43 LL.S.C 15801 et seq.) :

(3 The term “Dolores Project’ means the Dolores Project:
Colorado, a participating project under the Act of Aprifi1l, 193¢
{10 Stat. 10b; 43 U.S.C. 620; commonly referred {0 as the “Cola-
radc River Storage Project Act”), the Colorade River Bagin
Project Act (82 5tat. 885; 43 U.BC. 130! ef seq.), and as furthep
authorized by the Colorade River Basin Salinity Control Act (48
Stat. 2933; 45 U.5.C. 1591). o _

(4} The term “final consent ddcree” means the consent decree
contemplated to be entéred after the date of enactment of this
Act in the District Court, Water Division No. 7, State of
Colorado, which will implement cerfdin provisions of the
Agreement. :

{53 The term “Secretary” means the Secretary of the Interiar,

61 The terms “Tribe” and “Tribes” mzan the e Mountain
Ute Indian Tribe, the Southern Ute Indian Tribe, or bath
Tribes, as the coniext nmgy*reqiuire; B _

{7} The term “water vear' means a Year Commencing o
gc;mber 1 each year and running through the following Septem-

ar 3.

SEC 4 PROVISION OF WATER TO TRIBES,

(a) Warer Frosm o Anmmag-La Prata anp Dovores Prosecrs.—
The Secratary s authorized to supply water (¢ the Tribes from the
Animes-da Plats and Dolores Projects in accordance with the Agree
ment: Provided, That nothing in this subsection or in the authorized
purposes of the projects may be construed to permit or prehibit the
zale, exthapge, lease, use, or other disposal of such water by the
Tribes. Any such sale, exchange, lease, use, or other disposal of
water {rom these projects shall be governed solely by the other
provisions of this Act and the Agreement as modified pursuant to
section 11 of this Act. ' ' B

{b) ArpLicaTion or FEpEraL ReoLaration Laws—Except as pro-
vided in gection § of this Act, the watgrsupplied to the Tribes from
the Animas-Lg Plata Project and the Dolores Project shall be subject
to Federal reclamation laws only fo the extent needed to effectuate
the terms and conditions contained in Articte 11, section A, sub-
gections 1 and 2 and Article 11T section B of subsection 1 of the
Agreament. : R

SEC 5 DISPOSAL OF WATER.

{a) Iwoian InTErcourse Aor~~The provisions of section 2116 of
the Revised Statutes (25 U S0 1773 shall not apply to any water
rights confirmed in the Agresment and the final consent decree:
Frovided, That nothing in this subsection shall be considered to
amend, construe, superseds, or preempt any State law, Federal law.
interstate compact, or international treaty that pertains (o the
Colorado River or itg tobutaries, including the appropriation, uss,
development, storage, regulation. sllocation, conservalion, expor-
tation, or quality of those waters. ' S 4

(b) HestricTion on IMsposal oF Watees Iwro Lower COLoRADRO
Rrver Basiw.—None of the waters from the Animus-La Plata or
Dalores Projects may be seld, exchanged, leased, used, or otherwise
disposed of into or in the Lower Colorade River Basin uniess water
within the Colorade River Basin held by non-Federal, noo-Indian
holders of that water pursuant to any water rights could be so sold.
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exchanged, leased; used, or otherwise disposad of under State Jaw,
Federal law, interstate compacts, or inte il tresly pursuant
L a final, novappealable order of & Federal contt or pursuant to an
agreement of the gseven States signatory o the Colorado River
{ompact, . _

{c} Uswy oFr WaTter Rigers.—(}) The use of the rights referred to in  Contracts.
subsection {a) within the State of Colorado shall be governed selely as
provided in the Agreement 25 modified pursuznt to section 11 of this
Act and this subsection. The Agreement is hereby modified to
provide that a Tribe may voluntarily elect to sell, exchange, leass,
use, or otherwise dispose of dny portion of a water right confirmed in
the Agreament and final consent decree off its reservation. If either
the Svuthern Ute Indian Tribe or the Ute Mountain Ute Indian
Tribe 50 elects) and as a condition precedent ‘o such sals, exchange,
lease, use, or other dispesitipn, that pertion of the Tribe's water right
shall be changed ioa goliaradﬁ State water right, but be such 2 State
water right only during the use of that right off the veservation, and
shall be fully subject to State laws, Federal laws, interstate com-
pacts, and internsiional treaties spplicable o the Colorade River
and its tributaries, including the zppropriation, use, development,
storage, regulation; allocation, conservation, sxportation, or qualicy
of those waters. : . _

{2) The characterizations in the Agreement of any water rights
which may be used off the resérvation of tHe respentive Tribe as
either “project reserved water right” or “nsnproject reserved water
right” are hereby expressly disapproved and any claim to water
rights so characterized shall be extingunished when the fi inal consent
decree is entered,

(dy RuLes or ConstrUCTION. —Nathing in this Act or in the Agres
ment shall-— - ‘ '

(1) constitute authorily for the sale, exchange, lease, use, or
other disposal of any Federsl reserved water right off the
reservations;

{2) constitute authority for the sals, exchange, lease, uze, ar
other dispesal of any water held pursuant to a Colorade State
watar right, or of any Colorads Stale waler right, cutsida the
State of Uslorade; or ’ .

{3} be'degmed a congressional determination that any holders
of water rights do or do not have authority wider existing law to
sell, exchangs, Tease, use, or vtherwise dispose of such water or C
water rights outaide the State of Colorede. T

SEC 6. REPAYMENT OF PROJECT COSTS. Contracss.

(a; MuNwrar. aNp Ivpustrial Warer.~—(3) The Secretary shall
defer, without interest, the repayment of the construction costs
allocable tg each Tritie's municipa! and industrial water allocation
from the Anirhas-la Plata.and Delores Projects until water is first
used either by the Tribe or pursuant to a water use contract with
the Tribe. Until such waler is first used sither by a Tribe or
pursumnt to a water use contract with the Tribe, the Secretarv shall
bear the dnnual operation, mainienance, and replacemeant costs
altocable to the Tribe's maticipat and al water alloeation
from the Animasfa Plata and Delores Projects, which costs shall
not be reimbursdble by the Tribe. | _—

{2) As an increment of suth water s first used by a Tribe or is first
used pursuant to the terms of a waler use contract with the Tribe,
repayment of that increment’s pro rata share of sach allocable
construction costs shall commence Yy the Tribe and the Tribe shall
comunence bearing thal indrement’s pro rats share of the ailocable
anfial operation, maintenance, and replacement costs.

—

) Acrcurturan frmcamion Waren— @ Sevrefary shall
defer, without inlerest, the repayment of the construction costs
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dgreultare and
apricithernd
commaditieg

within the capability of the land te rapay, which are aliocabls to
each Tribe's agricultural irrigation water allocation from the
Animas-La Plata and Dolores Projects inaccordance with the Act of
July I, 1932 (85 US.C. 386a; commonly referred to as the “Leavitt
Act”), and section 4 of the Act of April 11, 1958 £10 Brat. 197, 43
V.S.C. 620c; commonly referrad to as the “Colorado River Storage
Project Act”). Buch allocated constroction cpsis which are beyond

“the capability of the land to repuy shall be repaid as provided in

subsection (g) of this section. Until sich water is first used either by
a Tribe or pursuant to a waler use contrapt with the Trilie, the
Secretary shall bear the annual operation, maintenance, snd
réplacement costs allogable to the Tribe's ngricultural irrigation
alioeation from the Animas-La Plata Project, which costs shall not
be yeimbursable by the Tribe:

(2) As an increment of such water is first used by a Tribe or is first
used pursuant to the terns of a water use coniract with the Tribe,
the Tribe shall commence bearing that incrément's pro rata share of
the allocable annual operation, maintenance, and replacement costs.
During any period in which water is used by o tribal lessee on land

“owned by nonndiass, the Tribe shali bear that increment’s pro

rata shard of the allocated agricultursl irrigation construction costs
within the capability of the land to repay as established in subsee-
Lion (LX1L . _

(t) Awnuar Cosrs Wity Resezor vo Rmass Basin Pumrinc
Praxt—{1} The Secretary shall bear any increased annual oper-
ation, maintenance; and replacement costs to Animas-La Plata
Project water users oetasioned by a decision of either Tribe not to
take delivery of its Animas-La Plata Project water allocations from
Ridges Basin Pumping Plant through the Long Hollow Tunnel and
the Dry Side Canal pursuant to Article I, section A, subsection 2.4
and Article 111, section B, subsection 1.4 of the Agreement until ek

water is firgt used either by & Tribe of pursuant to a water use

%onégact with the Tribe. Such costs shall not be reimbursable by the
ribe. : :

(2) s an increment of its water from the Aninas-La Plata Project
is first used by a Tribe or is first used pursuant to the terms of z
water use contract with the Tribe, the Tribe shall commence bear-
ing that increment's pro rata share of such increased annual oper-
ation, maintenance, and replacement costs, if any. .

{d) SpcrerariaL DererraL-~The Secretary may further defer all

or a part of the tribal.construction cost obligatiens and bear all or a -

part of the tribal operation; maintenance, and replacernent obliga.
tions described in this section in the event a Tribe demonstrates that
it is unable to satisfy those obligations in whole or in part from the
gross revenues which could be generated from a waler use contract
for the use of its water either from the Dolores or the Animas-La
Plata Projects or from the Tribe's own use of such water, _ _

{2) UsE oy Wares-—For the parpose of this section, use of water
shall be deemed to occur in any water year in which a Tribe actually
usts water or during the term of any water uvse contragt. A water
use eontract pursuant to which the only income to a Tribe is in the

nature of & standby chirge is deeined not to be a use of water for the

purpmes of this section. :

B AurHopizamion: of Asrnorriations—~There 15 hersby au-
thorized to be appropriated such funds as may be necessary for the
Secretary to pay the annuad operation, maintenance, and replace-
ment costs as provided in this section.
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{7} Cosrs 1y EXCESS oF ABrLITY OF THE IRRIGATORS TO Repay.—The
portion of the costs of the Animas-1a Plata Project in excess of the
ability »f the brigators te repay shall be repaid from the Upper
Celorado River Basin Fund pursuant to the Colorado. River Storage
Project Act and the Colorado River Basin Project Act. _ .

th) Durernral or CerTain CONSTRUCTION Costs—Repayment of
Ehe portion of the construction ¢osts of the Florida Project which
have beer allocated to the 563 acre-feet of agricnltural irrigation
water for which the Southern Ute Tribe is responsible shall be
deferred by the Secretary pursuant to the Act of July 1, 1932 (95
U.5.C. 386a; 47 Stal 564) as provided in section #{d) of the Act of
April 11, 1956 (43 U.S.C. 620¢; 70 Stat. 107, and the Florida Water
{iz-nsewmmy District’s current repayment obligation shall not
change. :

SEC. LTRIBAL BEVELOPHENT FUNDS.

(a) Estasrisyment.—There is hereby authorized to be APpro-  Appropriation
priated the total smount of $45.500.000 for three annuzl installment surhorization
payments to the Tribal Development Funds which the Seeretary is
authorized and directed to establish for each Tribe. Subject to
appropriation, and within 60 days of availability of the appropria-
tion to the Secretary, the Secretary shall allocate and make pay-
went to the Tribal Development Funds as follows:

{1} Te the Scuthern Ute Tribal Development Fund, in the first
year, $7,500,000; in the two succesding vears, 5,000,000 and
$5,000,000, respectively, : .

(£) To the Ute Mountain Ute Tribal Development Fund, in the
first year, $12,000,000; in the two succeeding years, $10,000,000
and $10,000,000, respectively.

(&) Apsusraent.~To the extent that any portion of such amount
is contributed after the period described abave or in amounts less
than described sbove, the Tribes shall, subject to appropriation Acts,
receive, in addition to the full contribution to the Tribal Develop-
ment Funds, an adjustment representing the interest incorme as
determined by the Secretary in his sole diserstion that would have
been earned on any unpaid amount had that amount been placed in
the fund ag set forth in section Ta). o

{e) Trinar DeveropmENT.—(1) The Secretary shall, in the absence  Securities.

of an approved tribal investment plan provided for in paragraph (2),
invest the moneys in each Tribal Development Fund in accordancs -
with the Act entitled “An Act to authorize the deposit and invest.
ment of Indian funds” approved June 24, 193§ (25 USC. 152a),
Beparate accounts shall be maintained for each Tribe's development
fund. The Secretary shall dishurse, at the reghsst of a Tribe, the
principzl and income in its development fund, or any part theraof,
in accordance with an economis development plan approved under
paragraph (3. : ‘

(2} Each Tribe muy submit a tribal investment plan for all or part
of its Tribal Development Pund as an alternative Lo the ihvesiment
provided for in paragraph {1). The Secretary shall approve such
invastment plan within 68 days of its submission if the Secretary
finds the plan to be reasonable and sound. If the Secretary doés not -
approve such investment plan, the Seeretary shall sef forth in
writing and with particularity the reasons for such disapproval, If
such investment plan is approved by the Seccretary, the Tribal
Developinent Fund shiall be disbursed to the Tribe to he invested by
the Tribe jo accordance with the approved investment plan. The
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Secretary may take such steps as he deems necessary to manifor
compliance with the approved invesiment plan. The United States
shall not be responsible for the review, approval, or audit of Any
individual investment under ihe plan. The United States shall net
be directly or indirectly liable with respect to any such investment,
including any act-or omission of the Tribe in mataging or investing
such funds. The principal and income from tribal investments under
an approved investmest plan shall be subject ta the provisipag of
this section and shall be expended in accordance with an econontic
development plan apiproved under Pparagraph (3).

(&) ¥ach Tribe shall submit an econsmic development plan for al
or any portion of its Tribal Development Fund to the Secretary. The
Secretary shall approve such plan-within 80 days of it submission if
the Secretary finds that it is reasonably related to the economic
development of the Tribe. If the Secretary does not approve such
plan, the Secretary shall, at the time of decisior, sel farth in writing
and with particularity the reasons for such disapproval. Each Tribe
may aller the economic develdprient plan, subject to the approval of
the Secretary as set forth in this subsection. The Secretary shall not
be directly or indirectly liable for any claim or cause. of action
arising from the approval of an aconomic development plan of from
the use and expenditure by the Tribe of the principal of the funds
and income aceniing to the funds, or any portion thersol, following
the approval by the Secretary of an economic develdpment plan,

(d} PEx Carrra DisTrisurions.—Under no eircumstances shall any
part of the principal of the funds, or of the income aderuing to such
funds, ar the revenue from any water use contract, be distributed to
auy member of either Tribe on 4 per capita basis. _

(e} Lamrratron on SgrTing Asioe Finan Consent Decrer. -Nei-
ther the Tribes nor the United States shall have the right ta set
aside the final conseat decree solely becatse subsection {c) is ot
satisfied or implemerited. - '

SEC. 8. WAIVER OF CLAIMS.

(a) Gevetarn AutHorrry.—The Tribes are authdrized to waive and
relense clabins cancerning or related to water rights as deseribed in
the Agreement. :

{b) Conprrion oN PERFOEMANSE BY SecrETARY —Performance by
the Secretary of his obligations under this Act and payment of the -
maoneys autharized to be paid to the Tribes by this Act shall e
required only when the Tribes execute i waiver and release as
provided in the Agreement -

SEC. g9, ADMW!’S_&‘W‘LT[GN.

In exercising his authority te administer water rights on the Ute
Mountain Hie and Southern Lite Indinn Reservations, the Sec-.
redary, on behall of the Upited States, shall cemply with the
administrative procedures governing the water righis éonfirmed in
the Agreement and the Final Gonsent Decree to the extent provided
in Article IV of the AgTeement.

SEC. 10, INDIAN SELF DETERMINATION ACT,

{al In Generar-~The design .and construction functions of the
Bureau of Reclamation with respect to the Datores and Animas-La
Plata Projects shall be subject to the provisions of the Indian. Self.
Determination and Education Assistonce Act (88 Stat. 2208, 25
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1300450 et seq) to the same. exient as o such funciions were
performad by the Bureau of Indian Affairs.

b Arrrication. —This section shall not apply if the application of
this section would detrimentally affect the construction sehodules of
the Dolores and Animas-La Plata Projects.

SEC. 1L MODIFICATION OF AGREEMENT, RULE OF CONBTRUCTION.

{a} Monrrication.—The Agreement shali be deemed to have been
modified toconform to this Act. _ _ _

{by Rure or Coxstruction. —The Agreciment shall be coastrued in
a matiner consistent with this Act. This Ast is intended salely fo
permit settlement of existing and prosgective i-it%g‘atian arnong the
signatory partiss to the Agreement. This Act is the result of a
voluntary compiomise agreement betwoen the Southern Ute Indian
Tribe, the Ute Mountain Ute Indian Tribe, the State of Colorado,
local water districts and municipalities, and the United States,
Accordingly, wo pravision of this Act. the Agreement, or the final
consent decree shall be cohstrued as altering or affecting the deter-
minaticn of wny questions relating to the reserved water rights
balonging te other Indian tribes.

Any entitlement to resarved water of any individual member of
either Tribe shall be satisfBied from the water secured ta that
membaer’s Tribe, :

EEC AL EFFECTIVE DaATE.

{al Sections 4(b), 5, and 6 of this Act shall take effect on the date
on which the final consent decree conternplated by the Agreemeit is
eatered by the District Court, Water Division No. 1, State of Colo-
rado. Any moneys appropriated under section 7 of this Aet shall be
placed into the Ute Mountain Ute and Southern Ute Tribal Develop-
ment Fonds in the Treasury of the United States together with
other parties’ contributians to the Tribal Development Funds, but
shall not be available for disburéement parsiiant to section T until
such time as the final consent decree is entored, IF the final consent
decree is not entersd by December 31, 1991, the moneys so depasited
shall be returned, together with 2 ratable share of accrued interest,
to the respective contributors and the Ute Mountain Ute and South- .
#riv Ute Tribal Development Funds shall be terminated and the -
Agreement may be voided by any porty to the Agreethent. Upon
such fermiination, the amount contributed thereto by the United
States shall be deposited in the general fund of the Treasury.

) Mo provision of this Act shall be of 4 force or effect if the
final consent decres is not executad ard approved by the court,

SEC 1L VOIDING OF AGREEMENT.

The United States shall not expreise ite riphit to void the Agree-
ment pursiant to Article Vi, section C, subsettion 2 thereof,

Atiproved November 2, 1088,
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United States Department of the Interior

OFFICE OF THE SEGRETARY
WASHINGTON, D.C. 20240

SEP 10 139

Mr. Phil Doe

Chairman, Citizens' Progressive Alliance
73140 South Depew

Littleton, CO 80128

Dear Mr. Doe; '

This letter is in response to your request that the Department of the Interior evaluate the validity of
the Southern Ute Tribe's water vights, specifically whether the Tribe has raserved water rights with
an 1868 priority data or whether such rights were extinguished by the Act of June 15, 1880. Your
request was made during the public scoping meetings associated with the NEPA analysis being
conducted on the Administration proposal and various alternatives for final implementaton of the
Colorado Ute Water Rights Settlement, ' :

The Saticitor has evaluated your request and, for the reasons explained in the attached opinion, finds
no justification to questian the Tribe's 1868 priority date for water rights in the Animas and f.aPlata
fivers. Since it is the position of the Department that the Southem Ute and Ute Mountain Ute Trbes
never tost their 1868 reserved water nghts, we will continue to move forward with the ongoing

NEPA, analysis.
3)@2

David I.'H
Acting Deputy Sccretary

ec: Clement Frost, Chateman, Southern Ute Tribe
Ernest House, Chairman, Ute Mountain Ute Tribe
Kevin Gover, Assistant Secretary for Indian Affics
Patricia Beneke, Assistant Scretary for Water & Science
Tarsie Clack, Director; Fish & Wildlife Service
' Hilda Manuel, Deputy Commissioner, Bureau of Indian Affairs
Eluid Martinez, Commissioner, Bureau of Reclamation -
Charles Calhoun, Regional Director, Bureau of Reclamation




et




=2 United States Department of the Interior

OFFICE OF THE SOLICITOR
Washiagion, D€, 20240

SEP - g kg

TO: Acting Deputy Secretary
FROM: Solicitor
RE: : Southern Ute Tribe’s Water Rights Priority Date

You have requested that thiy Office evaluate the validity of the Southem Ute Tribe's water sights
claims, as a result of issues raised during the NEPA process associated with the Adriistration |
proposal for tinal implementation of the Colorado Uts Water Rights Settlament, Specificalty, you
- requested an analysis of whether the Tribe hus reserved water rights with an 1868 priority date o
whethar such rights were extinguished by the Act of June 15, 1880; For the reasons explained befow.
wa conclude that the Southern Ute Tribe's watcr aghts have a priority date of 1868, - _
As a threshold matier, it is important 1o note that the Southem Uta Tribe's 1868 priocity date was
judicially estblished through appraval of Cansent Decrees on Docamber 19, 1991, by Colorads.
District Caun. Watar I}wmsm 7, Uﬂder m]ggésmm.mt ﬁ&mﬁﬂmpimen t ndby Cmavass
through the 1988 Settlement Act, olf ribal watee rights claims in the Animas and LaPlata rivers;
including the priority date of those water rights, wero praperly before the Courtin 1993 and included
in the order of the Count accepting the Congent Decree. Accordingly, further judicial review on the
propricty of the 1868 priority date is now barred by the doctrine of res judicata. Danielson v Vickras s
627 .24 752, 761 (Colo. 1981) (an issue is ros judicata il it was belors the court in proceedings which

~ resulted in 1 decree.). Thus, even if we were to find & basis upan which to question the vlidity of the
Tribe's prionty date, which for reasons explained below we do not, the fime to raise this issue has loag

- since passed,

thwiﬂuimdmg fﬁﬂjuﬂﬁdl(‘:ﬂ&ﬂa{ bar to ;ﬁs&n& S”Ch an issvie 4t fI’llS tlmﬁ,ﬁ'}ﬁ SO“&TCI’IIU!R!T{{&G fever
- lostits 1868 privrity date, The Tribe’s rescrved water rights arise from its 1863 Treaty with thie United
States which established the Ute Resorvation in southwestorn Colerado. Itis well-gettlad tha

- establishment of an Indian reservation sirries with it ar implied resecvation of the amount of warer
nocessary to fulfill the purposes of the reservation with a priority date no later than'the date of creation
of tha reservation. See Winters . United States, 207 LS. 64, S76-77 (1908); seo also Aciuong o

No congressional action has done anything to change the priority date of the Tfibt!f'_s water rights, Two

statutes did, howover, substantally alTect the Tribe's land ownership, Tn {384, Cangress passed an act
t0 allot the Southem Ute reservation. Seq'Act of Juns 15, 1880, ch. 223, 21 Stat. 199 (1880), Under
this Act, aft "surplus™ lands of the Rescrvation (lands not dfotted) were feemed to be public lindy of
the United States, available for entry by non-Indians. Thenin 1934, the Indian Rearganization Act
(IRA), 25 U.S.C. §463 gt s0q. (1994), Qf:ﬁdél!}"uﬁeﬂ the alffotment eca and athorized the Secretary
* to restore unclaimiod “surplus” lands of any ndian reservation to tribal ownership. Restoration of the
present Southern Ute Reservation oceurred on Septomber 14, 1938, §ee 3 Fod, Rep. 1425 (1938).




The 1880 Actdid not extinguish ifia Tribe's rights in “surplus” fands and did nothing to affoet the
Tribe's water rights for unclaimed “surplus™ fands later restored 1o tribal ownership under tha [RA_

Termination or diminution of treaty rights “wll not be lightly inferred,” Solem v, Bartlott. 465 17.8

463, 470 (1984), and requires express legistarion of  clear inference of congrossional intent gleaned
from surrqunding circumstancas and legislative history. Brvan v lagea Ctv, 426 U.S, 373, 392.93
{1975). The 1850 Act did not contain clear congressional intent to chanpe the boundasies of the
Tribe's reservation and did not pravide the Tribe with full compensation for the land ceded, the
comhm;men ﬁf whmhmtght have indicated that the reservation had been diminished. See 8 GIE‘E! v
Bagleft, 465 U.S. at 469-70. Similarly, the 1380 Act’s complote silencs on the issue of watet rights
must be interpretad as leaving in place, not terminating, these valyabls Aghts. Although much tribal
land did, in fact, beceme divested fom tribal ownership, the overwhelming majority of land which now
makes up the Southem Ute Indian Reservation was tetzined in faderal ownarship and never conveyed
t¢ non-indian parties.

Because lands declared “surplus™ by the 1880 Act could be sold oaly under certain conditions,
inctuding for the beneftt of the Ute bands, the Tribes retained an interest in the unsold land. This
interest included il property rights not specifically divested. As the Department has noted previcusly,
during the time between allotment in 1880 and restoration of unclaimed {ands in 1938, the United
States became a “trustee in possession™ for the disposal of the ceded land and the Tribe retained an
cquitable interest until it received payment for the land, taration 1o Trbal O hig - {Jte {
Dep’t of (nterior, Op. Solicitor 832, 836-37 (1938). The promise of payment created a trust botwaen
the United States and the Tribe. Sz Minnesota v, Hitchegek, 185 U.S. 373, 394-95 (1902, Ash Sheep
Co. v, United States, 252 U S. 139, {64-66 (1920). ' '

The decistan of the Supreme Court in Uigited States v _South
beert put forth as a reason why the Southem Ute's water rights

I

p Ute Tribe, 402 1.5, 159 (1971) has
, were extinguishad, However, this
Suprems Court decision is not relevant to the current inquiry. Southers Ute discussed the e iudicatg
elfect of the Tribe's claims in front of the Indian Claims Commission (ICC). Tha ICC claims at 1ssue,
however, concerned “surplus” lands which had passed into private ownership or were reserved for
other federal purposes, got, as i3 the case hare, unclumed lands whichi wers laler restored to tribal
ownership. Sotne havesuggested that the Southem [ftg decision also affected the waler rights claims
of the Ute - Mountain Ute Tribs, Howsver, the western half of the pre- 1880 reservation, which is .
today s Ute Mauntain Ute Reservation; was never allotted. See Southerm Ute 402 U S, at 17 {. Neither
the 1380 Act nor any subsequent congressional action affacted the Ule Mountain Ute's watar fights
which also retain an 1868 treaty date privrity. ' _

All cases which have addressed the issue conclude that the original treaty-date priofity to water applies
ta unctaimed “surptus” lands which arc resiored 10 iribal ownership. See Unifed States v A ‘
736 ¥.2d 1358 (9th Cir. 1984). I 1g Big Hom River System, 753 P.24 76 (Wyo. 1988) (Bia Hom 1),

T wi 2ipign by an equally divided court; and [ 1o Big Horm River System, 899 P.2d 848
(Wyo. 1995} (Big Hom [V). Anderson developed a three-prong Lest for extinguishinent of & Winters
right, namely, there must be: 1) cessalion of the reservation, 1) opening of that fand to-homesteading,
aad 3) conveyance into privale ownership. Anderson, 736 F.2d at 1363, While the Ninth Cireuit held
that no indian reserved waiter rights exist “on those reservation fands which have been daclaced public
domain, apened to homesteading, and gubsequently conveved in o privaie gwnership, "id, at 1363
(emphasis added), it lefin place the district court’s decision which awarded g treaty-date priority for
water rights to “lands opened for homestaading which wer i

amed. " Id, ar 1361 {emphasis

added}. In the case of the Utes, the land rastaced 1o the Southem Ute Indian Reservation was never
conveyed into private ownership. Since the lend was naver coaveyed into private ownership, the 1868
priority date was never affacted.




- The Wyoming Supreme Cowrt reachied the same conclusion when it found a tresty<date priority for “all
the reacquired lands on the coded portion of the [Wind River] reservation.™ 753 P2d at 114 (Big Hom
D. Similarly, Big Hom [V held that a treaty-date priotity for reserved water tights extends to “restored,
retrocedad, undisposed-of, and reacquitsd lands owned By the Tribes; fos lands hald by Indian allottees;
and lands held by Indimn and non-Indian successors to allottees,” 899 P.24 at 855, o

The Departrent notes that Big Hom IV alse held that the reservation purpose and reserved water rights
“no longer existed for lands acquired by othiers afier they hiad been ceded to the United States for
disposition.” Id. at 854 (emphasis added). This reasoning, which comports with Anderson’s thre -
prong test, was used by the Court to conclude that non-fadian seitlers, under the Homestead Act and
other land-entry statutes, did not have a reaty-date paority. This holding, hawever, does nothing to
alter the fact that lnds ceded by the Souther Ut Tribe, which were opened to settfement but -
unclaimed by settlers and later restored to tribal ownership, retsin water rights with a treaty-dats
priority. Anderson, Big Hom !, and Big Horm [V stand for the progasition, and e Departmer
conchudes, that the Tribe retains its original 1868 giiofity date for 2l restored “surplus™ lands,
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