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ST IF TAZ SIuaTCa
To: donnevilie Pewer admiaistraszor aad FIL soLcTaR i )
Regional deads, interior Ageacies BOISE, IDANG :;:;:? <
-~ 10az “V&:'Ldi
drea: £fice of che Regional Solicitor, 2orciand AUI 17 I35 2.7 25
. . Comores
Subject: 2. L. 89-72!(S. 1226) - Fedaral Wacer Project Recreation Act —
—_— (sppreved July 9, 1965) NG/

Legislative Memoraandum No., 34

» dactad March 9,
Yo. 149,
38,

S$. 1229 was raeportad on ia our Legislacive Memorandum No, &
+965. The iegislative history of the aAct is reflecced in §. Repet.
d. Rept. No. 254 (en H.R. 5239, caa companion bill), and H. Rept. No. §
the Conference Report and in taa floor debates. See unbound adition of
Congressional Racords, april 13, 1965, pp. 7623-7627 (Senate), and
May 18, 1965, pp. 10497-10509 (douse), June 23, 1965 p. 139456 (Housa),
June 235, 1965, pp. 14276-14280 (Semate). additional information pertinent
to the legislative history may be found in Congressional Records: Jay 19,
2965, p. 10567; May 20, 1965, Pp. 107264-10725; May 27, 1965, pp. 11532 and

11460; aod June 28, 1965, p. 14313.

<his law contains provisions that will have important and far-reaching
izpact on the futurae planaing, development, and.usa of this nation's recra-
ational resources. It provides uciform rules and policies for tha treac-
‘ment of recreation and fish and wildlife benefits and coets ia connection
with Pederal multiple-purpose wataer resources projeccs.

veneral authority is givea for the inclusien of recreation and fish and
wildlife enhancemaent as project purposes in Pederal water Projects om pac
with ohter purposes, and general cost sharinog and reimbursement policy for

these purposes is prescribed.

This law establishes standard guidelines on tha allocation of and the reig~
burssbility of recreation and fish and wildlife costs of Federal nultiple-
Purpose water-resource projects authorized after July 9, 1965. It also
gives the Secretary of cthe Interior limized authority for recreation de-
velopment on existing projects under his contzrol. The law also provides
for more active cengressional participation in initiating Department of

the Intexiow. reclamation project {avestigations.

Cverall Comments

Except for projects where Federal adzinistration of recreation and fish acd
wildlife enhancement facilities is determined to be warrancted, full develope~
ment of recreation and fish and wildlife poteantial can be authorized afcer
Decembaer 31, 1965, ouly if ona or more non-Federal public bodies have made
known their inteacioa to participate in such developmeat. Before project
consctruccion begins, an executed agresment to participacte will be required.
If such an agreement {s executed, the Faderal Government will bear up to
cne-half the separable project costs sllocatad to recreation and f£ish and
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wildlifae enhincezent, the nozs-Faderal pudlie 20¢y will 23y or raimburse

ihe Federal Govertzent Ior ::a femalining separadie €osts, and the Federal
Governzeas wil: Sear all :oinc €03%s of tha project aliocgcted o recrearioa
a2d 153 and wildlife ennancement,

?rolecis auzhorized before the enacizent of tiis et with recreation aad
fish aad wildl:iza develoszent iacludad on scme cther basis for cosc ailo-
catica than J¥ov.ded in this Ace wi.: not Se affacted. 3yt the unifora
tules of ziij acz, 2avticularly refiected in Section 2, for the treactment
03 vecraation and $ish and wildlife Sanafise and coscye are applicabla to
Tojects for construction by the Deparczent of tha Interior and the Corps
o Zngineers authorized after the énactzent of this jce. Projects author-
i1zed in cthe Calerndar Year 1965 after the enactment of cthis Act vay include
~@creaction ansi Zigh ans wildlife eniasncament on the basis set forth in
Sectieorn 2 of the Act without the tequirad indication of intent in writing
from a non-Federal public body to agree to adainister pProject land aand
water areas for recreation or fisgh and wildlife enhancement pursuant to an
approved plan for development as long as an dgreement 1s executed prior to
codgtruction.

of 25 per cent on the amount that could be allocated to figa and wildlife <
and recraation benefits in any projact. However, thig Act provides for an
ailocation of the Project cost up to not wore than 50 per cent of the total
project for fish and wildlife enhancement aand recreation benefits. This
linitation doas not apply for projaects of enhancemaent of anadromous fisheries,
shrimp, or migratory birds Protected by treaty. Nonreimburgable allocations
to fish and wildlife Purposes are limited to those for fish and wildlife
enhancement. Costs for mitigation of fish and wildlife losses which would
othervise ve caused by the project are to be assigned to the project

purposes.

The following section-by-seccion analysis will angwer many questions that
B3y arise in the application of this Act. Specific problems in the ap-
Pilcacion of the law R4y require further study.

Saction 1 states congressional policy that (a) ia the investigation and
P-anning of any Pod.rai.ncvigation. £lood control, reclamation, hydro-
eleccric,~|§anul:1-pu§b‘¢! water-resource project, full consideration sghall
- be given :o.,tic..oppo:tugiu. 1f any, which che projact affords for outdoor
Tecreation and: f{sh ead wildlife enhancezent and thac, wherever any such
project can'sinoonably 88xve either or boch of these purposes, congistencly
with the prevwisiouns of this Act, it shall be constructed, operated, and
waintained accordingly; (b) Planning with respect to tha development of the
fecreation ;otential of any such project shall ba based oa thae coordination
of recreational use of the Project area with cha use of existing and planned
Federal, state, or local public davelopments; and (c) projact construction
agencies ghall éncourage non-Federal public bodies to administar project
land and water areas for recreation and £ish and wildlige enhancemant
Purposes and operata, maintain, and replace facilities provided for those
Purposes unless such areas or facilities are included oT proposed for
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«iC.usicn witiin a falionay - <Teaericn <Te3, or ara a22TSprizza Jor ad-
Sidistraczisa % a Jeders] agenly a3 2 PEIT oF zhe fationa] Serass S$ysZex,
45 3 part of the PUSLis lanss C.disilied fos felanction ip Jecersl Cwhere
ship, or i connection wicy &% alilorizad Jaderal Frogran for tie con-
Servation ang develczzan: OF Iiix zag Weellifa.  Thig last Category
includeg wildl{fe reiizes, wildlide Tangas, zama rangas, wateriowl arse
cuction areas, wildljiza Banegement srag; ndticnal Fisa hacche:ies, azg
<<

)
8 95 Sisa and wildliza taac ara

4reas Jor cre s¥otection za¢ Conservaris
5. Repe. Yo, 249, o, 13)

rare or threatened wita extinciion, (

“Non-?ederal Pudlic bodiag" inelude sucy publia eéntities a3 §tazes,
Councieg, muaicipalicies, fecCreatian dia::ic:s, OF other 8pecial PUra0s54q
dilzricsg wich sufficiens authority o Parlicipace under the PTovisions of
tle Ace. The termg also includes 4 combination of two or BoTe Of the fore-
891ng eaticjeg, (id)

Scc::on"ggaz STovides, that iz “on-redaeral publie bodiesg €xXpress an inzeag
ia Writing before PToject auchorizacion, and execyte 4n agreemenc before
institucion of project construcsion, zo adaizister Project lsngd and watepr

ofte-half the Separabla coatrgs (costs of PToviding lands, facilitiea, and
PTo0ject modifica:ions) of tha Projece allocatad to either or boch of said
PUrposes, ag the case Ray be, and all the €osts of operation, mainteaanco.

8eparable €o8ta. (Project wodificaciong iaclude, for éxample, thae Taiging
of the height of 4 dam 30 a3 to PTovide incregsed 8torage €apacity, or che
¢onstruction of 4 subimpoundment in an ary of 4 reservoir, apecifically
for Tecreation or fish and wildlige énhancexene,

The law Contemplates thae the Federa] construction agency will work with
Bon-Fedaral public interests ¢o develop boch a sho::-:anga and a long-
Tange plan of development for Tecreation ang £ish and wildlife eakancemene
which should be provided at tha Project. . Fopr examply, whera. there is
litcle demand fo» Teécreation facilicies, such facilitieg should be pro-

4 statement of intent ¢o Participatg by non-Federal Public bodjeg is
gexerally Taquired by the Act if PTovision ig tq be made apecifically for
recreation and fish.and wildlig, enhancement 4t a project. Bowever, 15
ordar noe-:o'dclqr Suthorizacion of projects oa which Planning hag been
ccmoleted by further Feferral of the project Teport to tdon-Federal publie
bodiag, the Ace Waives cthig Tequiremens fop SCatexent of inteat ¢o par-
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Subsection 2/5) provides that nen-Telaral sullic sedies Tay pay or rapay
thelr share ol costs of deveiozmaat (axciuling chose operaticns, zaianze-
nazce, and replacement co0sTs wWiich they muss dear direczly) uadar eiziher
or 50:d of the following z=2thods, as desaerminad dajpropriata Dy the head
of the ageacy havimg jurisdiczion over the avoiecc: (1) pay=menz, or
JTOVisicn ol lands or fazilities requirad by the Project, or (2) repay-
Cend, witiain 50 vears of Sirsc use of zhe P¥0ject for recreatica or Sish
and wildiile purposes, wich ifaterasc "at arazz .cozparable to tazr Sor
cther ilaterast-bearing functions of Tedaral water resource projeces.”

<he source of repayweat uader (2) may bda lizitad to a portion OFf the
entrance amnd user fees collected at tia projec:t by nmom-Too Al interascs
1 the fae schaedulae and czhe PeTcentazga of tha faaes dedicaice to rapaymant
of tie non-rederal shara are estadblisied on a basis to achieve such repay-.
ment and are periodically reviewed. The latter provisinn alliows noa-
federal interests, i they so desire, to discharga ctheir obligation to
rapay by charging fees to tie recreatiom user and applying a porcion of
the fea toward repayment while applying the remaining portion teward thair
operation and maintenaunce costs.

It should Ce pointed out that, in the adbsence of an agreement for pacéi-
cipation by a state or nom-Federal public body, the use of tha reservoir
£or ocutdoor recreation purposes would bae limited and this, in turm, will
reduce the benefits and the costs which can be allocated to these purposes.

Section 3 preserves a project's #e¥l potential for recreation and fish
and wildlife for a l0-year periad even though there is no agreezent on

local participacion.

—/- '3 2 -y 3
Subseccion 3(a) recognizes that in some areas non-Federal interests nay
not want to participatae in a project because thay have suificient recre-

ation and fish and wildlife developments or becausa of other reasons. Ia
such cases, water resources projects would not ba held back because of
the lack of non-Federal participation. In those instances, no facilities
or project modifications are to be provided for recreation or fish and
wildlife enhancement benafits unless (1) such facilities or wodifications
serve other project purposes and are justified thaeraedy without regard to
such incidental recreationm or fish and wildlife enhancement benefits as
they may have or (2) they are gipiz=u=a £ or modifications which
are required for the public he &y _and are located at sccess
points of certain roads. [The likeiihood that a project, even without i
r be wtilized for recrestion ts recognized.

ot public eafety ifcluge guard’tailgl tupm-aroupds at the
ofxruadyz';nd ganicacy £3€ilicied, P » picpitking,
swimping, gt cagﬁ{g:nigtzé or facillties, st mor e}‘gg;ace sanitary .’/

.
.

facilities woykd not be provided under this subsectIon. Any coets alloe
cated to recreation and fish and wildlifa enbancemens wadesr-~thesa coa-

ditions would be nonreimbursablg.

—
Dkbs: water resources projects provide some potential for recreation or

£ish and wildlife enhancemant. Thus for this reason Subsection 3(b
provides for the acquisition or provision of lands im commection with any

4
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project to pregerve this sozentizl even whcse thera is mo present Lndie
catilon of iateat of nea~Tecaral cos: SnaTing as specifiad ia 3udsection
2(a). Under Sudseczisza 2/5)/1), if witiiz 10 years after inizial opec-
ation of tie project :t... nmon-redleral inlsTosts esiecute an azressent to
Ta¥ticipate ia developzent ol the recrailiom or Sisa and wildliiZa
Fotanilal on the same basis as deserisad abova Zor ajree=ents under
Scisaczion 2(a), the Fedaral Goverzmen: will Thea dear up to cme-nals
the coscts of the land, facilities, and PTojact zodifications for tihose
PUTBCsis Sut theTe will be no rozllocarion of joim: costs. Subsectis-
3057725 proviias that if such an 23greexens is not obtainad, wizaia cex
years after inicial operatiom oFf the protect, the head of che agency
having jurisdiction over the project may utilize the lands acquired sursuant

to Sudsection 3(b; for amy lawful purpese wi
&égeacy, or may ofier the land Sor sale to i:cs

-l

2in the jurisdictionm of ais
izmediate prior owner or ais

"mediate heirs at its appraised fair markat value. If che lands are not
Gisposed of in this manner withim 90 days, the head of the agency haviag

lurisdiction may (1) ctransfer custody of tha
ageacy that needs the lands and has authority
the lands to any non-Federal public body; or
vederal Service Administratioa fo

—

lands to amother Fedaral
to utilize them; (2):lease
(3) cransfer the lands to thae

v dispostion.

It is intended that in the eveat tha prior owner or his iz=ediate haeirs

cannot readiiy be found then a 3C-day notice

be given by publication in a

local newspapar or newspaper of wida c
the 90-day period to baegin to ruz with
tais way. The lands can be used or wad

Teulation {in the project area,

the first publication of notice {a
@ available for any purposa zot in
project was constructed and,

confiict with the purposes for wiich the
except in connection with an offer to sell to tha

immediaca prior owner

or his irmediate heirs

» preference must be given to uses which promote

tae recreation and fish and wildlifa enhaancement potencial of the proiect,

Section 4 provides that at projects, tha coastruction of which has com-
menced or been completed as of the effective date of the act, Federal
water regource agencies are authorized to lease recreation and fish and
wildlile enhancement facilities and appropriate projeszt lands to non-
Federal public bodies which agree to administer the facilities and to
bear the cost of operation, maintenance, and replacement of such lands
and facilities. This section is cesigned to encourage non-Federal ad-
ministration of the recreation acd fish and wildlife enhancement features

at exiacizg Fedaral water resources projects.

-

Se%i wakes it clear that incremeatal or
rec ion._and fish and wildlifa enhancecent
discouraged. Other programs, inciuding that

subsequent development of
at any project sha.l nmot bae
under the Land aad Water

Consaervation Fund Act of 1965, caa be used to develop recreation at pro-
J3cts that are not developed in asccordance with other provigions of this

act. Development under such conditioms will not, however, provide a
basis for allocation or realiccatioa of any project costs to recreation
and figh and wildlife enhancamant.
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a2 Sacretary of tha =

Sudsection 6(2) provicas zhz:z =:a views oF ¢ :
cave.oped ia accordance with s-e S¥3aacs act of cae luraau of Cuzzaor
Recreation, shall be izcluced ia 2338 Waler proiees repor: Leraalfzer suse
mitted to Congress. The Secreiary's raders Wwill, whenevar P0s3idla, indie
¢ate the exten: o which =-e 2¢539s5ed 2rojact is in zecord Wiid state eceme
STelensive racraacica elans davaicpad suzsuzat to tie Land and water Com-
ssuvaticn act of 1963,
Sudsectis= 5(Y) amands the firse PTOViso oI Subsaction 2(d) of cthe Fish
and Wilcdliile Coordination ..c: (72 Szac. 583; 15 u.s.c. § 022(d)) zo =zaka
% clear that facilities reccmzendad iIa project TePOris for £is53 aad wilde
Gl

iifa enhancaesasas Say be providad iz accordance with the tarms o th:
s2cond aroviso of that subseccion ol the
Jish and Wildlife Coordinmariosn ACT whica applies to projacts constructad
uader reclamation law. The eflect of tiha rapeal of che second proviso is
twofold: ZFirsc, it resules :in Tha costs of mitigacion of Pfoject-occasioned
damage to fish aad wildlifa Seing distribuzed smong all project purposas
the same as other project costs; aad second, it terminates the reimbursement
policy for costs allocated to fisa and wildlife enhancement now set oug in
the Fish and Wildlife Coordination Act so that the reimbursemeat policy

established by this act nay take effece.

Subsection 6(c) places a limitation of $28 million on water resource pro-
Ject fuads that may be expendacd for land acquisitioa to dccomplish the
Federal Government's obligations 2o comserve and protact aigratory watar-
fowl. These expenditures are in addition to those male from tha lligracory
Bird Conservation Fuad for migratory waterfeowl refuges. The 28 milliaa
collar limitation applies only to expaanditures for acquisition of laads

©T interests in lands which would o: erwise not be acquired, when tiey are
acquired at a watar resourca project for imcorporation inte a migracory
waterfowl refuge. The limitatioa specifically does not apply to expenditures
for the mitigation of damages to migratory waterfowl, since that is properly
4 project cost to be allocated o Projact purposes in the same manner a3

any other project cost. (S. Rept. 149, p. 13) This 28 million dollar
ceiling is not itgelf an authorization for land acquisition. Thae author-
izacion to acquire lands for these migratory refuges will be considerad on
4 casae-by-case basis in comnection with authorization of individual water

Tesource projects.

legislation, and it repeals the

Subsec : 6 p:é%idas that the Act shall not apply to the Tennessze
oF to projects comstructed under the authority of the
tion Projects Act or tha Watershed Protection and Flood ?ra-

ven:fi’uing.

Subsection 6(e) provides that such Projacts as local monreservoir £lood
control, baach erosion control, smail boat harbor, and hurricane protection
projeccs shall be excluded from the cost-siaring and reimbursemeat provie

sions ol cthe bill bHecause existing policies cover thege projects.,

Subsection 6(f) states that the term "nonreimbursable" shall not ba con-
étrTued to prouidit thae inposition of entrance, admigsion, and other recre-

ation user faes or charges.
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Subsacsion §(2) orovides that the arovisioa o the La=d aad Wazar Consarse
vation Fund Act of 1565 (78 s:zac. €97), wiich calls for the use oF the Zuad
to help ofiser tie capital coszs of Teclzation ar Fadaral droliects, shall
Tof de appiied -0 Projects at waichk Son-Fadeval inmzerescs eXecule aa agraee
&L o saare <evelopment cosss ¢

Talntgnanse. Tha reason Jor cais PTovisiona is cha: Faderal racraaciea Zzes
Will no: he ¢ .irzed at thesa PUojeels. Tha ofifses 2Tovisioz apolies, Lowe
&7er, to th' :apizal costs of dTojacts where zom-Federal inzerests do rnot
assuxe Teusunidldility for taa adzmicisctracion of Project areas Ior Tecreation.

d o dear tha costs of operatisa and

Sudsecticn 6(h) Provides that all saymants and repzymen:cs by ron-Fedaral
2udlic bodies uncer the provisious of the act shall be deposicad in the
{reasury as miscellaneocus receipls, aad ravenus from the conveyanca by deed,
lease, or othervise, of lands cader Subsection 3(b){2) of this scc stall de
daposited ia Land and Water Cozservation Sund,

Section 7 ia intended to Provide tha Secretary of the Interior with authore
ity sizilar to that already available to the Secretary of the Army under

Section 4 of the Flood Control Ac: of 1964, as amendaed (16 U.s.c. § 460(d)).

Subsection 7(a) provides that "tha Secratary" (presumadbly of ctha Intiiicr)
is authorized to construct, operaze, and maintain, or otherwise provide for,
public oucdoor recreation and fish aad wildlife enhancermaat facilicies in
conjunction with "any reservoix naretofora constructed by him pursuant te
the Fedaral reclamation laws or any reservoir which is otherwise under hig
codtrol, except raservoirs wicthia national wildlife refuges," (Emphasis
édded.) He may acquire or otherwise make available such adjacaent lands or
interest therein .5 are necessary for thesae burposes and may provide for
pudlic use and enjoymant of projaecc lands, facilities, and water ‘areas in

4 manner coordinated with the othar project purposes. Not mora than $100,000
of Federal funds shall be availadle to carry out the provisions of this sub-
§ection at any one reservoir, Lazds, facilitles, and pProject modificacions
for che purposes of this subsection can only be provided after an agreement
in accordance with Subsection 3(b) of this Ace has been executed. Ip other
words, development could 80 forward only undar an agreement with a locagl
public body for cost sharing and administracionm.

The Conferenca Committee extensively rewrota Section 7 and its report states
that Subs ) is applicabdle only to projects "heretofore conscructed.”
~ Iqa quoted limitation is applicadble to all Teservoirs

¥y the.subsection and not Just to those comstructad under the

B lawd® As amended by the Conference Cozmittea, Subsection #(a)
is ticable tF-projects authorized Prior to the date of thig Act but
conssructed after such date. A few larger projects may require separace
legislation to secure funds above the $100,000 limitacion ip order to pro-
vida recreation facilicies 4t scme existing reclamacion projects.

Subsection 7(H authorizes the Secretary of the Interior to enter inte
agreéments with Fedaral agancies or state or local public bodies for tha
adainiscration of project laad and wataer areas and the operation, maince-
oance, aad replacement of €acilicies and to transfer project lands or

7
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facilities o Pederal asgezeisg 9¢ &t ov loccal sudlie so0dies by laase
agreezent or exchange L20L sueh torms and COnSiTions a5 will zase FTStotae
the developzent and operacion ol cuch lands ° Jacilicties iz tie Pudiic
interest for tecreaciona and {33y o=g wiidlifs enizazcazens Purposes,
Suitsezticn 702) dvovides thaz lamoy Uncer tha jurisdie ion 0f zny oches

3 S o
Jecers. 438acy may be devotad :to tegredion or fish azd wilcdlife eanance-
“eAT purposes under taig Saction cnly wicgy tha comsent of the head of
sucn azeacy. Such iaads may be cvansferred o zhe Secretary o7 ::a
saterior. 7The iatcaer is also authovized :o transler to the Secretary o3
aZriculture P¥ojact lands amd dacilities for Facraation or other nactional
forest syscem Purposes whem such Lsnds ére adjacent to or within national
Zforests, and such trangfer shall ba @2ds, unless che Secretariag joincly
agree otherwise, when the projec: is Wikolly wizhia the exterior boundaries
of a national forest. lands so transferred will Seccza national forasc
lands by, to the extent required Jor sperzticen of the proiect for purposaes
other than recreation, tha lands w:ill de administarad by the Secretary of
the Iaterior. This subsection appRars o be applicable oaly to Teservpir
projectas under control of che Secratery of the iaterior. 7The authoricy
in this section would be inapplicaible to Corps of Zagineer projeccs.

Section 8, which was added to the bill by Senater Jacksen, Provides that °
eifective on and after July 1, i966, naither tie Secretary of the Interiog.
Q0r any bdureau mor any person actiag under his authority shali engage in
the preparacion of any fe&sibility Téport under reclamation law wich
Tespect to any water résource proiect unless the preparation of such
feasibilicy Téport has been specifically authorized by law, any ocher
Provision of law co the coatrary notwithstaadiag., The term "feasibility
veport" 1s defined in Section 10 to mean acty report of tha S¢opa requirad
by the Congrass waen £ornally'conside:in3 authorization of g Project. It
does not include such Prelizinary scudies ag normally go {ato thae makiag
of reconnaissance grade reports. 4as origirally passad by the Senace, thig
pProvigion would have allowed preparacioz of such reports upon authorizatien
of tha Committae on Interior and Insulzr Alfairs of either the Senate oz
House. This wasg comparable to the Corps of Enginaers' authority.

Secretary Udall ip his letter oz July 6, 1965, to Budget Diractor Schulctze

indicatad that Soc:“~¢-0 would rescind =he feasibility Teport authority in
it yJune 17, 1902 (38 Stac. 388, 43 U.s.c. § 411),

of the Interior and exercised by the Bureau of

M EEiginal Reclamztica Act of 1902. The Secretary

e aat Section 8 would deprivae tha executive of the

loitiative i derakd mfhg the projects to Se studied, and alge expressed

¢oncern thac the Muresw of Reclamzriog S1ght not be able to use fundg

from the reclamacion fund in connection wich couprehensive feasidbilicy

investigzations carried on by the Corps of Ezgineers which nov has authoricy

to undertaka feasibilicy iavestigations on Practically all of the major

However, Sanator Jackson 1a explaining S¢£tian 8 stated in Part as follows:.

8
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"As I PIeviously g:a
Depa::aenc oL tie :>a
42 annugl ennisus I:iss
2Tesantad o rig Congrass o5 & axa

Sullive “eClrzendasicn,
Stech an omnibo g Feccermandas:en would e Taceived saorzly alter
the Congrass €éavencs in ezcx SEW sassicn,

Tior ceyld suszi: P¥0jace

; .dividually wianever
Cireumstznces Bight warrans Suca cetlon. Sueh individyal
PICpocals, ag vell ag tag anztal ommisyg 5411, wil: racaive
Proape consideration by thae Sezace Commiczeq °a Iatar:ior and
asulaz affairs,

"The Sec:etary of the Intesior SLEl plana wizy foresigh: the
POtanciagl Water Tesource PTojece davelcpaenc e iateads co
advecate before the Congress. iIa the interast of congras-
8siongl efficiency aad responsibility 32d i view of the ige
Creasin; amoune of taxpayers' funcs izvolved ig oUr water
fesource; Program, gha Congress muse filly larticipata in

tha project cycle, This, oz ¢3srce, does mo: 2eaa thae
cCugresaional approval ig fequired Zop every preli:iaazy
inves:igacion of tha Deparczan:. 43 recognize thaz rg-
¢onnaissance Survays are Recessc.: - zo detaermineg wherae
sotantial Projects are located s34 whether thay maric furthaer
iuves:igation. Once the Secre:a:y of the Interior hag de-
termizned, howaver, that a pPoteatial P¥oject 15 Worthy of the
detailed study Recessary for its subdaission to the Congress
for au:horiza:ion, he muse Secura cougressional approval to
undertake tha Preparation of the project feasibiliry Tepore,."
(Page 14276 Congrcaaional Record, Jyne 25, 1965)

Section § does not apply to situations where Congress has apecifically
authorized aad directad Surveys, faasib: ity feports, and Studies, sych
as the inves:iga:iona which the Dapartzent of the Interior was direcred
£ undercake under Section 2 of the Colorads River Storage Project Ace
.L. 84-4835), Algo for further exdlanaticn of the applicabilicy af
Section 8, see Congregsiona] Record, april 13, 1965, p, 7626,

Seceion 9 Provigie .;_m;f, that Projec:ts in which the 8un of the

allacacions - fisa and wildlize enhancement €xceeds thgq
sum of the tﬁ‘ixrigazion, hyd:oelec:ric povaer, municipal,
domestic L Water supply, Ravigatioa, aad flood control

3 for authorizac:an aad construction uader che
Faderal Reciinasde Iawe or undo: 4%y River and Earper oT Flood Controy
ace éxcept that thyg 6ciilonm skall 0t apply to 20y such project for the
ezhancezent of dnadrozoyg fisharies. shrimp, op for the consarvacion of
Rigratory dirds srotectad by treaty, when eack of tha other functiong of

such 3 PToject has, of itgals, 2 faverabla benefi:-cost fatlo. Any Project

described in the ganaral PTovision of this section and not falling iago
the xemption Provision of thi, 8¢ccicn should be Tecommended for
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authorizacign 48 a raecraation oToiact or 3 2¥ojact for fish and wildlife
ezhancaz:ss dependiag 03 wiiich of these two 28Tp0ses i PTedemiagne, i8
the projecs ig worthwhile.

Scccien U3 defineg ceriaia ramsj used ia ko ass. addicional Jertinent
==Czion .o ) S <3 '
~niitTacicon as to the S8aning o cermg "serargsla €033s" and "ioiag costa"
ie siilizzid gs -ae Coa;:essional K&eord, May i3, 1933, 2. 13580,

Sacstion I dzends tie lLang aad Waser Cozservarian Fund Act of 1565 to Taka
1 i sny feas or charges Zor t22 use of Tacraation and figh and wilde
watar ;zolacca shall »g evaeditad o tha land anmd vatar cone
farvation iund ame BOC 2o into spacia} funds sueh as tha reclamation Sund.
However, tais shall ROt aflace daay coatrac: deretofors eatered Iinco re-
iriaz thas Tevanues collecs st Particular Federal areas ba credited.co
§pecilic purposas.

éas thac the ACt may be cited 38 the "Fedaral Water 2rojact
.

Section 13 rovi
Recreatiog ;e¢.”

For tha Regional Solicitor

/ /52',.

;4?-/)726 Ley r
George D, Dysart
Asgistant Rezgional Solicitor

Dis:ribucion: a, B.'and c

PSMarch:dwj

10
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Solicitor Opinion No. 2

September 9, 1965




MY

& Wil Ty . '
SARN7P36 -'}\ ‘

gy \ . )

Memorandug
To: Coumig
f Iron: Auaoci

Bubject: The application o Soc
constructedg reservoirg

UNITID STATES |
DEPARTMENT. OF THE INTERIOR. <y &

; OFFICE OF T-E SOLICITOR
' WASHINGTON, D.C. 20240

oo

AL TR

$eP9 o6

gloner of Recliw itilon

ate Solicitor, Witer @1l Powver
4

In your menorandun o Augusy 9, 1985

tntion op ceilin

g Li.oohion dn

to existing and rreviously cubhor .

vhether the $100

»000 limitation -

it on the total cuount whlelh 1

limit oy Federal

funds only.

It 15 our opinion that the $100,.0

sentence of the provigo to Section 7

amount of Federal nonrelibursabl -+ iy
7(s). %he bosd 3 vor our conclusion 4g contained in

boses of Scetion

the express langucge of the statuto

bistory,

siou 7(a) of P.i. £9-~72 %o heretofore:

» oentitled "Jequect Pop interpre-

feotion o) of I €)uT2 og epplicd

d Keelamstion projects" you ask
e proviso to Section 7(a) was a
d be spent under §7(a), or a

z) 1s a linitation only on the

and 15 supported by its legislative

Saection (a) ocuthorizes the Soes - Ty to wrovide fop recreation end
fish and wildlire use % previc

or other reservo
exceptions. fGhe

irs wder the o
brovico gi...

availeble for tie barposcs o ;. .
woellitics ong AroJect moddfie o,
provided voaly aifop QI Lt Clliting 4
of the A¢t has boen exceuted,

Lae requirenents

ol ‘55(0)(1) O i

constructed neelewation reservoirg
aarta coutrol, with certain

- net siore then $100,000 shall be

a () ot any one reservolr.  Lands,
o the purpoces opf §7(a) wey ve
accordance with Subsection 3(b)

AeY @y that the oorecient executed

with Lhe aon=¥ederal mublic ©OGy Trovide oG such body will cdninicier
&G water Crocs Yo reerecoion or fish angd wildlife

li2 project lepd
cokanccuentc op b

oLA pursuails oo Gl

$hut the public body VALl bowr “nog

deade, focilitic
waintenaice, aag

9, Lud projcet o
roplaccucat, P ©

Zfacilities, ang project modificaiion

coproved plia of developucnt ang
1cso than one=-nale" of the cost of
ieation wnd oll costs of operation,
vemaindor" of the copts op lands,

8 shall be Roareinbursable,

YUY -

=20 78,
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©, Whe eigniflcant footwre of 53(v)(1) 15 thut 1% iwposes only a ninimu
. of "ict less thon-one-half" on tie non--Federal publie body contribution . .,

2ovg

fy.

and rot a moidlus.  There 1a no celling on the required non-Federal
contribuiion. Decause of this, the refercnce in ﬁ?(u) to $100,000 I
cannot be taken ¢ a total Projeet cost limitation, It can refer only to .
& linit on tie "rimainder" op Federal nonreiubursable shapo. The intere '
dretation vwhlch we have spplied is also supported by H.R. Rept. No. 538, °
Conrerence Ropor’; on S. 122 » 88th Congzresy, 1ot Sess., 8-9 (1965),

- Where, da alscussing recxection aevelopaent in existing Projects, the

+ It should be noted thet the $3(b) ¢ moewucat required with §7(a) Programe ..

~ $100,000 is cxpresoly referred o o thg Federel cost for development

and acquusition. ' Siuce cost~churi§g.is required, the total cost allow-
able uust obviously be mreutos thon +1€0,000, tnd, slnce there 1s no

. cedlling sct on the non-l'ederal caatribution, there is no ceiling at all °
< on totel cosis. Thus, for cxanpie, 1P the contracting non-Federal public ;
- body deeided to ontribute 90 percent of tho total costs, the nonreimbursable -

. Federal shero would be 10 percent. Since $100,000 is available for thig

nonreimburseble Federal share, the tutal project cost could be one million o

+ dollarg,

refers only to cogts o radn, #edlitte, y ol rreject modificotions :
and the cost of operation, wadne. L one, cad eplacement, whereas QT(&) Lo
elso authorizes the Secretary o hevently, e ond plan 4n respect to e
heretofory construeted reserveir. . .o Lgrcemeny eppears hecessary for o
the Seeretary to engose in favesi.oiion coad plonaing. Hovever, the - ' ..
cost of guch investigations and picq would Iave to be subtracted from A
the 4,100,000 in order to arrive . uosue ciouwnt oy money which could bve

» contributed cg the Federal noic. . hiwssobic remainder of the costs opf

londs, fecilities, end project 1. Liications. Thus, 1if $20,000 were

apent oa investigations and Pluis, culy o wocdiugn of $80,000 would be *
left to apily asainst the costuy o lunds, iacilities, and broject modifie -
cationas. I2 those costo, for ex e, ecenl $200,000, the non-Federal
public body would have to contisbube $LE0, G0V,

sovatially, the seheme is Thet 1 Lobul costs epra $200,000 or less, = .
The aoa=igeral bublic body wuce coacribute onc-holf of the costs.

i Ghe totul cosis cicecd V200,000, tae non~ederal |, .ulie body mst

confribute cll cuouwnts over $1C3,C00.

Vast we Lve suia cen be eppl'ed vithout dilficulty wien the non=ifedesal
public boly ddrectly contiiduocs ¢ h op ltind to finance a §7(a) Prograile
Zas when repeyacnt Lincnedng ic Cusidercd o Purther broblem ariges.

2.L. 83-72 ip no% clcar on whotice thoe ncn~sederal public body's share
of the funding o2 §7(a) progrems cuu be rlnanced through the repayment
ce.uract techalque, wacre the Valted Gtates cdvances the total projcct .
Cout and thea reeouns {hg 4 “Jlderad share through payments sprecd out -
owr @ period, of years. o , A : ' o

200y
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Repayment finencing ia clearly avthorized by Section 2(b)(2) or the

Act in respect of futwre projecto -

‘hen recreation and fish znd wildlife . '

cobancement 1g authorized by proj:-s veta, and in respect of projects

6o authorized during the celenda:
the repayment technique permitte: .
46 oppliceble only to cuch Tutur-

1965 when costs gre allocuted no:
applicable in rerpect of profrou:.
hon-Federal publ.c body would be ;
" 1in cash or kind to carcy out o §, 7.

The altcrnotive diiterpretation v -

outlined in $2(bv)'vere as wvailal: .

g lfg(SS. In one view of the Act - .,
trter $2(0)(1) could be interpreted
ajects tnd projects authorized in

03 to Scetion 2(a) » and not

cndar G(a). Undep this view, tke

Sbaleted to direct contributions
Y RTOnTant.

o conilder that the financing techniqueé.
b an respeet of programs under §7(a)

as progreauis under $2(a). If thig loterpretation were to be coupled

with the interpretation thos the $3
the Federal nonreinburscble ghape s

00,000 liudtotion applied only to
“hea the vep.yment technique could

be utilized in respeet of T(8) P iomy whiope the total costs excecded

$100,000. This view interprets

rroviso of §7(a) as meaning that no

more thon $100,000 chall be avoit v Tow the Federel aonredubursable

Ehore to enrry out the Purposes ¢
Thuo, 4f <he funds were avidlabl
. total costs greater then $100,0C00 ¢

“eetion 7(a) ot ouy one reservoir,
she Foderal ezeney could finance
4 lonz as an wppropriate repayment

contract vere exceutcd Vhich retvvied either onc~half of the total cogts’ ti' .

or all amouits over 100,000, s th: cuse oy be.  Purther, Tolloving
the guidelines of Section 2(b) » dnterest would be charged, a 50-year

repayment e riod would be allowed,

cnd repoyment could be Linanced

_ {rom user ices cubject to renegotlulion every five yeers. In respect

of §7(a) programs undert-icen by the
it must be kept in windg at o1l Baui
§6(h), thas ell repayiment by non-ifc
in the Treaswy cs wlscellancous yo
credited to the Reclenation g, o
not be doue frea the Keclewation Ly

In view oo the Liberal purpoces ¢ ?
thooe puposce wogs cffectively, wo
saculd procced uion the cceony. @ ..
Lo Tho uge o repayr at tochnhigu.o,

Boecon of Reelemation, however,

W that PuL, 89-72 gtateg also, in
deral pubdde bodico shall be deposited
celpls. Since repayment vould nos dbe
inoaelny wnder o repayasnt plon schould

Vale

el 8D=72, ¢nd in opdor Lo imwplement
Lo ol the opinion that the Dacoy

&“»:.'utat?x oilcred abova in reopuct
~— N . R
V4 ' -
. & :

D
!

’ \ . .
 Asoocidt Solicited .. o

Wetcr and Foweyr
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Solicitor Opinion No. 3

September 27, 1965




UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON. D.C. 20240

H-65-104.3.3

cEp 27 1965

o

Menmorandiom
To: Commissioner of Reclamatiocn
From: Associate Solicitor, Water and Power

Subject: Application of Section 7{a) of P.L. 89-72 to heretofore
conutructed reservoirs

In our memorandun of September 9, 1265, responding to your memorarndum
of August 9, 1965, we stated ms an alternative interpretation of 7(a)
that the $100,000 posed a limitation Por the Federal nonreinbursadls
share. We stated, "Tbus, i{f the funds were available, the Federal
egency could finence total costs greater than 100,000 &3 lonz as an
appropriate repsymcnt contrect were executed which returned either
one-hslf of the total costs or all smounts over $100,000, as the

case may be." An inquiry wos directed to this intervretation.

After consultation with staff members of the Oouse Cnommittee on
Interior and Insular Affairs, we wish to medify the interpretation
placed upon T(e) in the penultimate parmgraph of our September 9
memorandum.

According to the members of the staf? of the House Committee on
Interior and Incular Affairs, the $100,000 is interded to be a

1limit on the amount of funde authcrized for total Pederal expenditure
on eech beretofore constructed reservoir for recreetion or fish and
vildlife enhancement purposes. Three examples follow: (1) If the
total cost of & program under 7(a) were $100,0C0, that rrogran could
be totally finenced from suthorized Federnl funds, $50,000 to be
subject 4o repayment on the terms specified in Section 2{b) of the
Act; (2) If the total cost of & project were $150,000, 2100,000 of
Federsl money is euthorized to be expended upcn it, 475,000 of that
$100,000 would be nonreizbursable under the formula, $25,000 would be
subject to repayment, end the non-Federal public body would have to
contrioute $50,000 in cash or kind; (3) If a project's totel cost wvere
$200,000, $100,000 of Federal money would be sveilable end ell would
be nonreimbursable, there would bte no funds aveilable for ficancicg on
& repayment basis, the non-Federal public body would have to put up
41C06,000.

Thus, as total projJect costs approach $200,000, the cmourt of authorized
money evailable for repayment-type financing epproaches zerc. At
project costs of $200,000 and beyond, no funds sre authorized for

repayment financing.



Tic problen posed by the internretation, said to be nmost in uccord
vih tke intenilom of Congress, 1is tlhat Tor projecis with a tobol
coct greater than $100,000, and vhere the non-Todoral nubllc body
docs uot huve the resources to malie a substuntial contribution in
cech or kind, such projccts will cither not be undertalen or it will
te necessury to secure additional cutrorfezetion from Conrrods to
invect laxger umounts of Federal i‘ur' na rc*myc}p..c b.}Z' .
f\. P """‘P £ /' ,»"J 'r. ' //‘
!

] fl’ / ‘

Associste Solicitor
Valer and Pover



Solicitor Opinion No. 4

March 11, 1966




IN REPLY REFER TO.

e A-66~2012.19
UNITEZD STATES :

DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

Diteny Ui ok o

Oy LOIA Fiod OPY

VAR 111966 mar 14 1966

Memorandum o [TA0 [ LT, baiE

_ \ =YV,

To: Commissioner of Reclamation , 4 cw ’»—*/ﬁ/ 3/ V
From; Associate Solicitor, Water ang Power i:/’;\\l:
Subject: Section 7(a) of the Federal Water Project Recreation

' Act, P,L. 89-72, 79 Stat. 213, 216-17
.95 —

In your memorandum of January 6, 1966, you requested our views ang
advice on Section 7(a) of P.IL. 89-72. You specifically wished advice
on the meaning of Section 7(a) where a recreation or fish and wildlife

units are not directly associated with any reservoir. You Specifically
referred, as an example, to the development of these functions on the
Lower Colorax.?.o River in accordance with the Secretary's rand Use Plan.

We understand that by "mansgement unit" you were referring to the
operation and maintenance of & recreation ares or fish and wildlife
enhancenent area » or both, by a non-Federal public body under a con-
tract with the Secretary pursuant to Section 3(b)(1) of the Act.

We find nothing in Seetion T(a) or elsewhere in the Act which
indicates that there mist be only one such contracting non-Federal
public body for a reservoir. Section 3(b)(1) provides for non-
Federal bodies to administer areas for recreation or fish ang
wildlife. Thus, there may be a non-Federal public body administer-

- ing an area for recreation, another administering it for fish and
wildlife, or a single agency administering both functions. There is
nothing in the Act to Preclude two or more non-Federal public bodies
contracting with the Secretary from administering recreation areas.

at the same reservoir. However, irrespective of the number of
non-Federal public bodies administering the recreation or fish

and wildlife Programs, the federal expenditure at any glven reservoir
cannot exceed the $100,000 limitation in Section 7(a). The limitation
is stated as $100,000 for any one reservoir, not for any one management
unit. .

The question of whether management wunits not directly associated with
& reservoir may be included under the Section 7(a) Program is more
difficult. The Secretary is authorized ",.,. in conjunction with
any regervoir . . ." ¢o provide, for recreation and fish and
wildlife enhancement, . The quoteqd language appears to be & limit

~— . .

f »
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on the authority contained in that ssction. In Plain language, "in
conjunction" means " joined together, or in combination," while
"reservoir" clearly means, without more, & body of impounded water,
These words have no technical legal meaning. Thus, interpreted
literally, the Secretary's authority under Section T(a) appears limited
to programs directly related to the use of an impounded body of water
for outdoor wecreation or fish and wildlife enhancement,

Support for this narrow reading of Section 7(a) is implicit in the
legislative history. g, 1229, as reported by the Senate Comnmittee

on Interior and Insular Affairs, reads: "Seec, T. The Secretary of
the Interior is authorized as- part of any water resource development
prof  :t urier his control heretofore authorized ...™ (Emphasis added).
See 5, 1229, as reported April 7, 1965, with amendments. In the
Section~by-Caction analysis of §, 1229 contained in Senate Report No.
149, 89th Cdng. 1st Sess. at page 14, it is stated that the purpose
of Section 7 was to Provide the Secretary authority equal to that
already available to the Secretary of the Army. It is stated that

The House Bill, H.R. 5269 in Section 7(a) also referred to water
resource development brojects and in its analysis of Section T also
referred to the same Corps of Enginecers! authority as the Senate

. Beport. See H.R. 25k, 89th Cong. lst Sess. 4, 16 (1965). The ref-

© -erence to these legislative authorities for the Corps of Engineers

suggests that the Congress clearly distinguished between reservoirs
and water resource development projects,

The phrase "water resource develomment project” probably encompasses -
more, both physically and conceptually, than the term "reservoir.”
Therefore, when the Conference Committee substituted the words "in cone
Junction with any reservoir® for the broader terms “as g part of any
water resource development Project” it pPresumably intended to limit

the Secretary's authority, The Committee's indicated knowledge of the
Corps of Engineers® authorities and its history suggests an avareness

of the differences and g conscious choice, If the term "water resource
development Project" had been retained, there would be no difficulty

quite beyond the confines of a reservoir. But the use of the more
narrow word "reservoir", viewed against the legislative evidence
stated above, prevents us from reaching that conelusion with respect
to T(a) as enacted,
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Fherefore, we conclude that Section 7(a) only authorizes the Secretary
-~ to engage in programs related to heretofore constructed reservoirs in
- the limited sense of an impoundment of water; the authority is not in-
tended to cover water resource developments generally,

What is related to a reservoir cannot be answered in the abstract. The
. legality of marginal programs will depend upon their facts. It should
~.be noted, however, that §7(a) expressly limits acquisition of land or
" interests in land, to land adjacent to the reservoir. As to the land
acquisition part of a program, “related to", therefore, means "ad jacent" .
Clearly other facilities for recreation or fish and wildlife enhance=
ment that are developed on ‘réservoir project land, or on adjacent land
or interests in land acquired for the purpose, would also be related to
the reservoir. Beyond this point there should be careful factual justi-
fication of the relationship to the reservoir of the proposed recreation
or fish and wildlife enhancement facilities., .

Following the above guidelines those recreational or fish and wildlife
enhancement areas in proximity to, or Justifiably related to any of
the lower Colorado River impoundments can be brought under Section 7(a)
programs. But, only $100,000 is available for each reservoir ares
along the lower Colorado where a non-Federal Public body management
unit can operate regardless of the number of management units thereon.

v

/!

B : l)!esol/%gtg/:‘m o '0117///"7 .

Water And /Power
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Solicitor Opinion No. §

September 19, 1966




72

SOGRE PN ITTT A INREPLY REFER To,
T T i - G-66-201k.19
UNITED STATES
DEPARTMENT OF THEZ INTERIOR
OFFICZ OF THE SOLICITOR ‘
WASHINGTON, D.C. 20240

. .
- AN e e - B A AT
e i [

. A CTD 10 ione
Homorandun : / P L iubp

N 1]
26 | Corzidssioner o Reclamation

- Director, Tureay ol Syors Fisheries and Wildlife
Director, Bureay of Cutdoor Recreation, .

Frou; Solicitor
Sudject:  Repaymont obl o1 of non-Federal Dublic vodies

lgati
wicer Section 2(b) of the Federal Water 2roject
Recreation Acs

- ddrectors o verious State fish aid game departmor ¢S and Interior
Jersonnel responsivle for the adgmi: istration of viie Federal Watex
2roject Reereation Act, 79 Stat. 213 (1965), 16 v.s.cC. L501-12
(Supo. I, 1965), have requested ile Solicitor's ollice to examine
the 8C03¢C of the ~edayzent oblizziion ol non-Federal Dublic bodies
under Section 2(b) of tie Act, 15 u.s.c. L601-13(b), waen “he

sourcg of repayment 15 limited to entrance and user fees, Specifi-
cally, tvo questions have béox Dresonted

l. I eaxtrance and user fees f2il to achieve votal repay-
2nv within the 20=-year period » 1s the remaining oblization of the
non~rederal public vody cancolled with no subsequens, liabilisy for
tae remaining amouns ? .

3]

2. Does iixe Act authorize e Seerctary to enter into a
Serayuent. contract with 2 non-rederal vublie body vhich Drovides
for the extension of the repayment period beyond 50 years vhen-
ever total Tepayment from entr fice and user fees is not achieved
- witain the 50=year period? , : : :

Section 2(b) of the Act reads as follows:

"The foa-Federal share of the sepdrable cosis
“of the projecs allocated to Tecrection ang
18 and wildilito cnhaneement shali be boxrne
oy non-Federal interests, under either or boith
- of the folloving meshods a5 may be determined
appropriate by the head of the Federal .agency
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having jurisdéiction ovor thé nrojlecs: (1) pay-

) - o 4 < . - h e Lo e - o
ment, or wrovision ol lomds, inlerests therein

» fecilivies for tlhe »roject; ox (2) repoyment

3 et . oo - . e ) he o <, o
wita interest ob o rate comparsvle o thst for
oo, ey P e o o - 2 e, TR o 2 ~ vy
ounel invergst-veoaring Junctions of Federal

int
waler resour
ol firss
wilélile enhoncemcent 2
Thas the source of e

v
-

¢ o

e projecis, wvitiin {ifly veor
¢t recreation or Tish and

acilities: Provided,
ayment may be lindted

©o entrance and uscer fees or charges collected .

< tle project Uy non-llederal interesits if the:

Tee schiedwle and thic portion of fees dedicated

O repaysent are cstabdlished on o basis cale

culated to acaieve renayment as aforesaid and

are made subject to reviev and renegotiation

at intervals ol not izore than five years."

£
?
PO
O
o
(]
=
o
Y
[9]

Subsections 2(b)(1) and (2) describe the manner in which o non~
- Federal pudlic body may repay its share of the enhancemens Teatures
of a mulvipurnose project. Repayment oy be achieved by a cash
poyment, donavion of land, donation of faeilities, o repayrent

over 50 yeexrs from the first use of the enhancemens Tacilities at -
an interest rate comparadle with other interest-bearing features
of a project such as power. The sclectlon of the appropriate
method and source ol repayment iz iade by the head of the agency
naving jurisdiction over {the projoct.

The proviso to Section 2(b) provides, however, Tor an additional
ifies fthe previous”

-general language of Section 2(v)(2), states thet "the source of

- repayment nay be limited to entrance and user fees collected 2%

the project oy the non-Tederal interests if <he fee schedule and

.he portion of fees dedicated to repayment are established on a
tasis calculated to zchieve remayment as aforesaid and are made &\

- subject to review and renegoviation at intervals of not more than

. five years." (Zmphasis added). Cenerally, the Secretary nay not
~.enver into a repayment coatract which limits the source of repayzens

7 {0 entrance and user fees until he determines (1) that <his is an

- appropriate method of vepayment; (2) thas the fee schedule and _

portion of fees dedicated to repoyment are roasonably caleculated o
achicve repayuent within 50 years; and (3) That tac non-reaerol

- pudlic body will agree to review and renegotiate the fee schedules
and portion of fees dedicated ©o repayment at least every five years.

method of repayment. This provico, which modifie
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Due vo tine lluited cuthority of many ron-Federal duolic tedies to

cnver into long~verm Jinancisl oviigalions, there is a definite

necessivy to limdt the sources of repayment as woll as liability

To the collection of suificient entrance and usan fees at a

nrojoct. any States, counties, and citiecs o regiricted in -
lad

Cc [olaliekh
vielr authority to enter into contiacts whiech
revenues and properuies as sccurity for the bafcys
In addivion, vonding authority to Iinance paerticipation in theze
Jederal maltipurpose projects iz also limited. The only mannor

by walea many non-Federal bodies con and will parcicivate in the
erhoncement features of a mleipurnose project would be under
conditions that do not recuire “henm to pledge their general
Tevenues a5 security for the repayment obligation. Similarly, zany
non-Federal public bodies will not enter into a repayment contract
i the repayment obligation would make tie non-rederal body liable

. G0 sult and collectlon for any deficiencies Wacnever the entrance
and user fees lail to repay. '

2
dledge their general
D

. The purpose of the proviso Yo Section 2(d) is to overcome such
difficulties and to encourage non-rFederal varvicizmvion in the
~enhancenment features of a water resource project under such ternms -
and condivions that the non-Federal bodies could legally and
financially allord. (See ¥, Rept. 254 and S. Rept. 159, 89tn
Congress, 1ot Sesslon)s To Liplemant this odjective of the Ak
and encouwrage extensiva participation by non-Fadewral Public bodiles
- -in the development and adminisiration of enhancerment features
- elther cr both of the Gquestions posed should be answered affirn-
atively. . o

LI

We must, however,_g§§ver the first question in the negative. Oux
..conclusion 1s based primarily oa tre lenguage of the proviso +to
Scetion 2(b) of the Act. It provides spacifically that the Tee
‘schedules and charges initially established to achieve repayment
ray be reviewed and renegotiated ot intervals of not more than

Tive years. This section of Lhe proviso apyears desicned to iasure
That there would be total revayment by the non-Federal public body,
and .o Coagressional recognition that repayrenc ooligations limdited
.%o revenues necessarily need administrative review and examination -
"in order to fully protect the Federal investment in the »roject.
. Ié 1s logical and practical %o review and reses fee schedules and

- charges vwnen the debt service depends uvon these fees. The legis-
“lative hisvory of the Act favors this interpretation. l/ There
is no requirement, however, that the repayment limited To entrance

1/ See Congressional Record, &9th Cdnsresé, 1st Session, p. 10505,
' and rouse Report 254, and Senate Report 149, 89th Congress, lst
.Session. . ' ’ e '

3 cl - : '-? \.‘~;-‘
. . re\\ ::(" ‘-.') =
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ad user fees in fact oceur within 50 years. It is our opinion
aat the Act authorizes Lie Scerctary to renevw the contract or
Cxtend the repoyment obligoiion for an additional period in
order that there will be total Tepaymenv. Thus, the answer to
tie second question is yes., -

ck D

The proviso to Section 2(b) expressly provides that “he source of
repoyment may oe limited o enbrance and user fees i %he fees

were csvavlisned on the hasis calculated 4o achieve repoyment within
the 50=year period from firss Lso of tue Tacility. It is obvious
that Dull repayment within 50 years cannot be guaranteed oy such
calculated fee schedules when one consicers the innumerable,
variable and wiknowvn factors influencing attendance at projects.

If the fees caleculased o aclileve repayment in 50 years do not
reach that goal, then the logic of the Act requires a time extension
for repayment, since tae obligation st eventually be met. The _
alternative would be for %he United States to take over and collect
fees until the obligation is pald. This step would be botn .
administratively burdensome and essentlally useless because the

Same result can be achieved by leaving the project in local nands.
~ The authority to extend the repayment period is a necessary immlie-

-

-cation of the stastute.

It is obvious that the success of a fepayment program dependent
-upon fees and charges will be controlled oy the manner in which
the Tees are initially established and revieved and renegotiated
eaci. five years. It will be incumbent upon the contracting
Bureaus vo ensure by appropriate contract provisions “hat the fees
and charges are truly "ealculated %o achieve repayment' witnin <he
allovted time, insofar as pPractical. Ve darcticularly forasce the
" need Jor contract provisions designed to resoive intractadle dis-
. agrecments and deadloclked negotiation. Tor exexple, to protect
the Federal interest, it could be brovided contractually that the
Secrctary will establish the fees after a set deriod of negotiaiion.
nad elapsed without agreement. ‘ : :

To swmarize our conclusions: (1) The amount of repayable costs
owing, but unpaid, at the end of 50 years is not cancellable,

(2) The Secretary,may_extend the time for repayment beyond 50 years
when repayment has not been achieved in that veriod. The auitnority
to extend the time of repayment should be adequate to cope with wmost,
if not all, repayment prodlems which may arise in the future.

L é’&mﬁl«/%/
L bERuTe  Solicitor . ¢

N,

o
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Solicitor Opinion No. 6

February 28, 1967




’ A-6T-1143.3
UNITED STATES

DEPARTMENT OF THE INTER(OR
OFFICE OF THE SOLICITOR

WASHINGTON.DC 20240 prp 28 1967

Menoramdumn
To: Camissicrer of Reclamation
Froo: Assocints Solicitor, Reclaration and Power

Bubject: Dicposition of recreution reverues at Reclamtion
roservolrs adninistered for reereation by the
Forest Bervice, USDA

In your mecorondum of Jamary 24, 1967, you requestcd our advice
as to the rel-tionship of several statutes to the dispocition of
revemcs generated by recrecation use of reclamation reservoirs
vi2re the land has been transferred to the Forest Service for
acrinietration pursuamt to scction T{c) of Public Iaw €o-72,

the Federal Water Projects Recrestion pck (79 5t 2

Cection 2(a) of P,L, 80-578, as arernded, the lamd and Vater
ConseTvation Fund Act (70 Stat. 897), states, wIEhout g ambiruity,
trat all proce2ds from entrunce and recreationm user feeg or
chorens collected or reccived chall be covered into the fund,
notwitistanding eny other provicion of law. Only two exceptions
to such dicposition of recreation revemes are allowed; (1) where
bty lew, states or political suldivisions share in reverues from
Federal lands, and (2) contracts of the United States, executed
prior to Septerber 3, 1964, providing that such revenuea derived
fron recreation uses, collected at & particular Federal area shall
be credited to specific purpoges, shall not be affected,

T:ras, by its express terra, section 2(a) of P.L. 83-573 anmuils
ary other statutory rigite to recrcationil revemes ) except those
rigits under exception (1) above, and those rights embodied in
comtracte unler exception (2). The inpact of section 2(a) upon
the various reclamation statutes cited {n your memoranium is as
follows:

(1) Act of July 19, 1919 (L1 Stat, 202). Thia Act dces nod
provide Tor statc or polltlcir ¢uxIvlsion sharding of
reverues of any kind, It provides merely that rcceipts
frao leasing roclamation reserved or withdrawm land
shall be covered into the reclamation fumd, The
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(2)

provision of section 2(a) of P.L. 88-578, as emonded,
covering ioto the land and Water Conservation Fund sll
recereation revemies, notwithrtandin-e ony other provisions
¢l 13v, removes such reverues irom dispooition under the
Act ol July 19, 1519. This rccult is supported by the
hiotory of section 2(a) of P.L. 83-570. As origimlly
eructed it only affected dispositions of recreation

revemes that could be made under o othor ovinion
of lnw that such proeceds shnll be ercditcd to miscellapeous

reccirts of th2 treasury. Such language would have kept in
force tho provisicus o. the Act of July 19, 1919 because the
lotter does not cover revemuts ioto miscellancous receipts,
but rother 4into the reclamation fund. Tho apendment to
section 2(a), contained in section 11 of P.L. 89«72, dalsted
the restrictive lunguage referring to miscellaneous receipts
and thus broadentd the applicztion of section 2(a). It was
specifically intended to preclude the disposition of suesh
recreation revenues into apecial funds like the roclamatiom
furd. Eee H.R. Rept. 254, Federal water Project Recreatiom
Act, Bgth Cong., lst Soss. 12, 17 (1965).

Subscction I of the Fact Finderg Act_of December 5, 1924,
fubsection I, ir portinent part, refers to revermues from
lecasing of project grazing and farm lands and sale or use
o town sites vhen the project is operated and maintaimed
by the water ucers, Cpocration and paintenance by woter'
users is performed unior contract vith the Secretary amt
many such comtracts specifically provide far the crediting
of Subsection I type rcvem:ac to the project, Subsection
I, vhen exmbodicd in a cootract, thus crentes comtractual
rights to lease revenues from project grazing and famnm
lands, and sale or use of town sites, in the project amd
vater usera., The cccond exception in section 2{a) of

P.L, 88-57C can be spplicable to such revemes, 4if the
Federal land usod for recreation vas project farm or
grazing land or a rented town site before being used for
recreaction, and if such lond was leascd for farming,
gracing or town site uces anmd provided revemues for Sude
section I purposes, pursuant to a comtract executed before

Geptember 3, 196k,

" The above icterpretotion of the relationship betveen Subde

eection I and section 2(a) of P.L. 83-578 proserves comtract
rights by viewing recreantion revermes es lease revemues frcm
project grazing snd farm lands, even if the comtract does nod
expressly refer to recreation revermies as lease revemies,
Under the interpretation any kind of revenus froa mojech



grazing and form Innd is viewved as protected. It leans
beavily on the stetutory langunge in 2(a) that the Act
shall not "affcct” contracts, i.e. snml or detract from
comractual rights to rovemue, as liderally imtended to
Jeperve comtract riphts.

It should be noted, nonctheless, that section 2{a) of

P.L, 83-570 can afford a more restrictive interpretation.
It can bs read as iniicoting that the controct must specify
that recreaotion revermes as euch frow particular sreas shall
be used or credited for a specific purpogs identified in
the contract. Unler such a reading contracts which perely
referred to Subsection I grazing amd Tarming lense revemues,
but not to recrestion revemues, vould Feserve o rights o
the cortractar. In addition, the lands involved vould no
lanser be project grazing or farning lands when used for
recreation.

Richts in reverues preserved by contracts would pertatn
wiether or not the lands were retained 4n the jurisdiction
of the Bureau of Reclomation or transferred to anothsy ago oy
such as ths Forent Service, The amount of revemie which
8501ld be set acide for pecting the comtractusl cocmitment
should be equivalent to vhat had been avallable when the
iand vas under gra:ing or farm lease. To apply to the
contract additional revenue gonerated by recreatiomal
develorment undertaken wvith appropriasted funda would
constitute, in our opinion, an unauthorized gift of
felersl property, .

Trese conclunions apply to both pudblic dcmain end acquired
lands. Section 2(a) of P.L. 83-578 refers to "Federul
londe.” Bubscction I also makes no distinction, referring
only to "project” lands. ,

(3) BSubsection J of the Fact Finders Act. Subsection J refers
primarily to procceds {rom the sale of surplus water under
tho Warren Act of Fobruary 21, 1911. Although there may be
a conflict between the use of lanmd far recrcation and rights
to profite from grazing and farm leases on the same land
under Subsection I, we see no confliect at all as to Sube
secticn J, Reverues under Sudsection J, amd under section
2{a) of P.L. 83-578 oppear to @srive from totally aistinct
uses of differemt forms of property. Thus, the dinpoaition
of revermes fram the sale of surplus vater under the Varren
Act is not affected by tha land end Water Conservation Fund
Act,

Your pemorandum also poscd a queation as to the manner in which
reverues should be handled 4n relotion to certain statutes governing
Forest Gervice operations. You ecited, in particular, the Act of



March U, 1907, as amended (34 Stat. 1270, 16 U.8.C. 499) and the
Act of May 23, 1908, as amended (35 Stat. 260, 16 U.3.C. 500).

In our opinion the Act of Mureh b, 1907 (156 vU.s.cC. 499), which
states thut Forest Service anmd nuticnal foreat rovemces shall

be covered into miscollanecus receipts in the treasury, is one
of those acts no lonyer effcctive as to roveres derived from
ectrunce, admiselon, and other recreation user fees and charges
collected by the Forest Gervice ot areans administered dy it for
recreation. It was rendered ineffective by the origiml vording
of section 2(a) of P.L, 88-578, and rematins that way aftar ths
apendioent by section 11 of P,L, 89.72.

Hovever, the Act of Moy 23, 1908 (16 V.5.C, 500), which calls for
tverty-five porcent of forest revenues to be returned to the states
for public schools and public roads, remains effective ss to recrege
tion revemues, The legislative history of P.L. 88-578 expressly cites
16 U.S.C. 500 a8 on example of $he yrovieion of lav preserved by the
first exception in section 2(a). GCeo H.R. Rept. Fo. 600, lond amd
kater Conservation Fund Act, 88th Cong., lat Sess, 23 (1963). But,
the sane legislative history also points out that meither exception
arplics to funds fram the eale of eutd stickers or eimilar devices
good for admission to arees generally, Id. at 2.

It 18 also our opinion that both exceptions apply €0 qroject lanmd
tramsferred to the Farest Service under the provisions of section

7(c) of P.L. 89-72, That gection expressly states that such
transferrcd land ghall become national ferest lands. Interior
Jurisdiction is retained only for recervolir operation {n connection
with the project. As national forect lanis the recreation revemies
derived therefran are t0 be treatead in the same manmer as recreation
revermes from other mational forest landg, except that soome part of
Fuch revepues from transferred lands may be applicable to pre-existing
cortracts under the secomd excoption., Such revemeas fras transierred
national forest land vill thus be split st lsast two vays, snd possidly
three, as follovs:

1, 25% to states and political subdivisions for Jublis
schools and roads.

2, Amounts necessary to apply to cormtract Tighte
established before tranafer and bLefore Seplevber 3,

1964,
3. Remainder to land and Water Conservation Use Fund

The revenues referred to heretofors are gross revenuss, not net.
This 1s tha cloar import and intent of Section 2(a) of P.L. 88-578,
in referring t0 "All rwoceeds...,” guch intent is evidsnced, %00,



by section 2(c) of the Act. 2(c) also refers to "All proceeds,.,®
fram surplus property salecs, wtut then deliborately excepts from
such procecds certain costs of gole and credits t0 special funda
8nd cortracts, If "All proccedo” referred to net proceeds the
parenihetical exception in 2(c) would be redundant and meanincless,
Further, that gross reverues are intended con be implied fram the
practice, as we understand it, of furding the Forest Eervice emi
national forect operations, mainmtenance and replacemont, etc.,
from anmw:l appropriations. Gee e.g. Public lav £9-L35, 80 stas,
183 (1966).

Finzlly, vo wish to point out in respcet of tho twenty«five percemt
distritution under 16 U.3.C, 500, thot an unintended vindfall benefit
may accrue to states end political subdivistions. At cortain regere
voirs where recrcation 18 udministered by the Forest Service recreas
tional @evelorment s or will pe substantial, and the revemies not
inconsequermtial. We have fu mind such areas as laks Claire Engle,
and Susar Pine Regervoir of the suburn-Folsom South Unit, Ve
s=705t that the propriety of allowing such windfall benefits,
obvicusly beyond the comtcmplation of 16 U.5.C. 500, could be
exzlored with the Pureau of Qutdoor Recreation and the Forest
Scrvice, It would appesr more appropriste to £ix the states!

share at a level equivalent to vhat would have been derived from
the lands undoer prior resource exploitation without the addsl
federal investoment for recreation.

Haity J, hogan

Associate Boliecitor
Resclamatfion and Powver
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UNITED STATES A-67-1147,5323
DEPARTMENT OF THE INTERIOR
CFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

MAR 8 1368
Memorandun
Tot Associate Solieitor, Faclamation and Power
Fromt Asgocinte Solicitor, Parks and Recreation

SubJjects Proposed Reereation Manosenent Agrecnment with
Shasta County at Keswick Reservoir

Your nemorandum of January 25, 1568, requeated our cpinion as to
whether the proposed recreation monrgenent exrecement referred to
ebove vhich vould provice funds under tha Lond and Water Conser=-

- vation Fund Act (16 U.S.C. § 450-1, et £7q.) and under the Tedaral
Water Project Recreation Act (P.L. £95-72) is lesolly permissable.
It 13 our opinion that, notwithstandinz the fact that the entire
developront may be encampassed under the tem "recreation” » the
constructicn of the boat ramp and leunching foellity pursuant to
the terms of the Lond and Water Consarvation Fund Act does not
proaibit funding under P.L. §)-72 of other features, 1f it 1is
determined that the respective developments are in fact separate
projects for vhich the non-Federsl portion of cost will be met
loc&lly.

A3 you are awore, we have previously taken the position that,
where only cne project exists, other Federnl assistence would bar
the use of Land and Water Conservation Fund Act funda. We have
also stated that, if there vere scparate projects, Federal escigte
ence under cnother eutherity for one prolect would not bar asciste
ance under the Land ond Water Conservation Fund Act for the other
proJect. The project in each case must be clearly defined, so
that it 1a clear that the two cources of Federal funding cannot
be applied in such a way that they overlap.

el Re Ml

Bernard R. Meyer



Solicitor Opinion No. 8

September 11, 1969




UNITED STATES ™~
DEPARTMENT OF THE INTERIOFR

OFFICE OF THE SOLICITOR
WASHINGTON. D C. 20240

Sentember 11, 170

T.. Rezloanl Sclicitcr, Portlanc
Froe: Asecciate bolieitor, Reclazmation and Fower

Eubject: Projects excluded frax the Federsl \ater Project
Becreation Act, P.L. 89-72, by subsection 6(c)

For the pur.cse of slonnin - local particlsaticr in reerection

&o. fic. and wildlife enhancement in connection withk non-
recerveir projects authorized under the "local rroteeticn 1n-
(32 vz, T.1c,, we cuncur with your eonclucion of Sepicmber 3,
17, that Section (e) of Public Lav 86-TC would pot 8 nly .

Tr:o exception in Section G(e) of Public Lev 37-77 pertainin:

t¢ nonreserveir local flooc control projects” may be interpretec
te cover nonmreservoir “loenl pretection projecic,

Fdwin C. O 3
~ J. Lane Morthlang
Acline Assoeiatc Selicitor
Reclamation and Fower

Elondon:1b 9/11/4%

cc:
Assoclate Bolicitor, Parks and Recrestion

Assistant Balicitor, Power

E. GODIN
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Solicitor Opinion No. 9

July 1, 1971
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Herorandua
To: Co=mf{azioner o¢ Reelazation
Frowmt Aassociate Solfciror, Water and Power Rasourcey

Sublect: DProrcsed uge of P. L. 8772 funds for devalapmpng
of 3 trouc hatctery at Lale Yead, Boulder Canyon
Project, levala,

Yeur nexorandu= of Jyve 17, 1°7%, recunatas our tlvica
regarding a pronani) by t'a lavada Ronart=sse af Yien an.d fipva
o camutrual an! gusrate a traas hitehary e Lals Vtan4, Ptis
rrenenal wes forsavded in you by lotter of Juna M, 17, fran
the “egtieral Jlvvetor, Eurcau of Realamation, Roulsder CLtw, (lovada,

A ~net ~F Eha arnsaan] te vl 8o Taresu of Huttrmg-
tion furpda® tha Setsra 170,77 20.0) sursugne en the pravisgions
of tha Palowa) tgesr Projeal Resrasrion Act, Putlte Lar S372,
Tivie would he {n tia natere of 8 grant, aned oia halance of tie
funls ave ko Mo foppdyte by the GSture awerr fuop 200,000,490
to Le furnishisd by tue Purcau of Cutdoor 2¢oraation.

Thiz {8 not t'n Ere srolret eontennlared by ehis pct
and furthernore thore are licteatinrs tn £ & fat expronaly ore-
rivttdng (b prososal, fectinn 1 o7 tle feor exclivicn the
arrlication of the 4ot tn REeny Ar foeflitleog faumlad,s wiciin
A nnticdal vorreation ares, The HhateTary g “ranendl for pem-
struction witia tis Tals ead ¥atiomul Necrestinn Aren £Q
the idnttation would cleavly annlw.

Seetion 7 of the fat, daaling oith renervaty ore -
teets already eomntructed, alia has & Ylatearicn or R R T
facilictice only eftar entnrtn~ Ista 20 arvroccnt {n asgardance

vith subacetion 3(4) af = - Act. Twoeaetfon T {nY f 0o St
A0S 3eetlon X foarifayiil o arcas wiehi(n 2 astiens) roceres-
Clor ares,  Te s evovoiset nup pef i2on Lt e nravizient of
Mutlic Ly 37077 sl sy 5, evaiiatla for t o~ araseeyd s

ralvzitred by the Yews'a T Artec T Al Yial gmt T,




The Resfonsl Dirsctor's Jetter of Juno 1L, lery,
raquasts asdvica as to wiotrae trore eTe other natooritisg
available. It 12 eor sul sfion, aiiv eonsultot len with ghe
office of Asancicte Solle“2rp, Yarottorton, %tf 1ito and Claixa,
that the ftate coraidar ¢ - antt BAN i3 ef particd~ation urdap
rlthrr the VL1210 Segr. o rian Aoty {75 Seae, 37, a8 amerjed,
b LA R A3 B T B IS R 48 LT Y Y ret,
or the Fioh Fesraorstion *.o- € e B3, as xmenled, 15 Fes.Ce
777 nt 82q.) also known sy tha Oz li-Jolnaon Az,

y
i

YT Leme Terthlara,

YAniiniatz Saticiter

Vater nud Peswor Cesonrces

ce! Regional falicitecr, Los Angeles
(u/c of treonire lnvrer
and seinalimente)

Aszscelate Seolicitor, Territories, Uildlife and Claims
Associate Solicitor, Farkas and Lecre :zion

ECDavis:ros 6-29-71




Solicitor Opinion No. 10

February 22, 1979




February 22, 1976

Femorandum
To: Regicnal Director, 3ureay ol Reclamation
Fron: Reglcnal Sclicitor

Subject: Authority of the Bureau of Reclamation to
Construct and Manage Future Recreation and

wildlife Mitigation and Enhancement Facilitieg—-

New “elones Project (Your mencranduem, dated
Janvary 30, 1279)

This is In respconse to the following issues
pPresented in your subject Lerorancdum:

le If the Corps of Engineers turns the New
HMelones Project over to the Bureaw of Reclamation for
operation and saintenance Erier ta vonstructing the
initlal recreation facilities, can the Bureau construct
those factflities and, if the cost of that censtruction
exceeds the amcunt apFropriated by the Corpgs for those
facflities, can the Bureauy or the Corps seek additional
appropriation?

Section 203 of the Flood Control Act of 1962
(76 Stat. 1173) Provides in pertinent Fart:

"The New Melones Project, Staniszlaus
River, California, author{zed by the
Flood Control Act approved Decembter 22,
1944 (58 stat. 887}, is hereby modifiec
substantially i{n accordance with the
fecocmendations of the Chief of Enqineers
in House Cocument Numbered 453, Eighty-
seventh Congress, at an estimated cost

of $113,717,000; Proviced, That upon
cormpletion of construction of the dam and

Fower plant by the Corps of Engineers,



the project shall becere an integral

part of the Central Valley rproject

anc be cperated and maintained by the
Secretary of the Interior Fursuant to

the Federal reclamatiorn laws, except

thet the flood control oreration of

the project shall be {in accordance

with the rules ang treculations pre-
scrited by the Secretary of the Army, . .
Frovided further, that the Secretary

of the Army, {n conrection with the

Wew Melones project, construct basic
public recreation facilities, acquire
land necessary for that pburpcse, the

Cost of constructing such facilities

and acquiring such lands to he non—
reimbursable and nonreturnable., . .

That Act specifically authorizes the Secretary of the
rhrmy, not the Secretary of the Interior, to constuct the
public recreation facilitias of the Kew Melores croject.
The Secretary of the Interior is sirply authorized to
oferate and maintain the project pursuant to Federasl
reclanation law as an integral part of the Central
Valley project. The relevant guestlon, therefere, is
whether or not the Secretary of the Interior is atthor=—
ized by any other provision of Federal law to construct
the Initial rewcreation facllities at the New Melones
project. In ny cpinion, the secretary {8 not so author-
ized. Accordingly, the initial recreation facflities must
be constructed by the Secretary of the Army. However,
Section 203 of the Flood Control Act of 1962 does not
specifically reguire that the recreation facilities be
constructed prior to the transfer of the project to the
Secretary of the Interlor for operation and maintenanca.
Therefore, I see no Froblen with informing the Scecretary
of the Army that those recreation facilities may be
constructed subsequent to that transfer, Accordingly,
your first question must he answered in the negative,



2. OCnce the Froject is ofFerating, future
facilities will be needed to satisfy the projected demand,
Does the Bureau have the authority to program and construct
future recreation faci{lities at New Melones?

As discussed above, the Departrnent of the
Army, not the Department of the Interfor, is the Fecderal
agency authorized to construct the New Melones Eroject.
Additionally, the House Document referenced in the 1%¢€2
Flood Contrel Act reauthorizing the lew Melones Froject
contains a letter from the Chief of Engineers to the
Secretary of the Aruy concurring in the views ang recomnenda-—
ticns of the Board of Engineers for Rivers and Harhers
which recommended nodification of the New Melones Project
senerally in asccordance with the Flan cof the District
Engineer. That plan previded:

"Provision has been made in this report
for providing lands and basic facllities
for recreational Furposes for access to

the reservoir. . . The basic facilities
for which an allowance has been included

in the estimate are those needed durling

the first three years after completion

of the project, and include access roads,
Loat launching ranps, camping and picnic
facilities, water supply, and sanitary
facilities., It 1g anticipated that 2ddi-~
ticnal recreat{onal develo ment will be
undertaken b concessicnaires or otner
local interests as needed tg develop the
" full recreational potential of the project,
It 15 expected that these nen—-Faderal costs
would be self-liguidating. ™ (emphas{s added),

Accordingly, as the 1962 Plood Control Act does not
authorize the Bureau to frogram and construct future
recreation facilities at the New Melones project, the
relevant question again beccmes whether or not Federai
reclapation law authorfizas the Secretary of the Interior
to construct such future recreation facllities at a

—3=



Froject under his contrel. The only provision of Fedaral
reclacation law which I £ingd to Le arplicable {5 Section
3{b) of the Feceral Water Project Hecreation Act. That
Subsection provides that !f lands are provided in connec-
tien with rFrolect construction to preserve the recreation
Ltotential of the project, that potential can be satisffied
only I1f non-Federal pPublic bodfes execute an appropriate
cosi-sharing agreement with thea Secrfetary within 10 years
after Inlt{al operation of the rroject. iccordingly, your
second guestion rust also be answered in the negative,

3. The New Melones Project will have wildlife
witigetion and enhancement. Does the Bureau have the
authority to transfer funds to a contracted Lanaging
ageéncy such as the Bureau of Land Management or the
Callfornia Department of Flsh and Gane for management cof
entancenent areas like we do for mitigation areas?

Section 4 of the Act of Augusat 12, 1958 (72
Stat. 567) anending the first four sections of the Act of
March 10, 1934, as atiended, provides In pertinpent rart:

"Such areas as are nade available to

the Secretary of the Interior for the
Purroses of this Ace, FUYrsuant ro

Sections 1 and 3 orp PUrsvant to any

other authorization, shall be adoinis=-
tered by him directly or in accorcanca
with cooperative dgreements entered fnto
Pursuant to the provision of the first
section of this Act and in accardance

with such rules and regulations for the
consetrvatlion, malntenance, and management
of wildlife, resourcesg thereof, and its
habitat theraon, as nay be acdopted by the
Secratary in accordance with general plans
approved jointly by the Secretary of the
Interfor and the head of the depsttrent or
agency exerclsing primary juriadiction of
such areas, . .*



Section 1 of that Act provides in pertirent part:

"For the purpose of reccgnizing

the vital contribution c¢f our

wildlife resources to the Netlocn,

the lncreasing public interest
significance therecf due to exran—
sion of our naticnal econcony and

other factors, and to provide that
wildlife conservation shall recelve
equal consideration and he coordinated
with other features of water-resocurca
ceveloppent prograss through the
effectual and harmonious planning,
development, maintenance and coordina-—-
tion of wildlirfa conservation and
rehabilitarion for the purposes of
this Act and the United States, {ts
territories and possessions, the
Secretary of the Interior is
authorized (1) to provide assistance
to, and cooperate. with, Federal,
State, and public or private

agencies and organizations in the
developrent, protection, rearing,

and stocking of all species of
wildlife, resources thereof, and

their habitat, in cantrolling of
losses of the same from disease or
other causes, in ninimizing damages
from over abundant specles, In pro-
viding public shooting and fishing
areas, including easements as public
lands for access thereto, and in
carrying out other measures necessary to
effectuate the purposes of this Ace, ., "

In light of those provisions, the Bureau does have authority
te contract with another agency to manage project lands for
wildl{fe enhancement Purposes, However, if the Bureay Intendsa
to finance that agency’'s management activities, that contract
must, in my opinion, be formulated and executad pursuant tp
the Federal procurement requlations. Accordingly, such a
Banagement agreement may have to be Put out to competitive h1ia
rather than Leing negotlated with a predeterminad Faderal or

Etate agency.

S



4. Wllclife mitigation facilitles are currently
being constructed by the Corps of Enginears. The wildlife
management prlans call for a ronitoring of this mitigation
area to insure that 1t is perforning its function. 1If
it coes not fulfill its intended function, is the Bureauy
authorized to construct future wildlife mitigation features?
If£ the entity managing wildlife ruscurces at the project
Tecommends construction of wildlife enhancement features
in the future, are we authorized to construct these?

For the reasons set forth in our December 15,
1978 memorandum concerning the proposed modernization of
the Trinlity River Figh Hatchery, we conclude that the
Bureau 1s authorized to construct future wlldlife mitigation
facilitias for the New Melones Freject.

Charles R, Randa
Reglonal Solicitor
Sacramento Region
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For the Ragylional Solicitor
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Don Denney, Esquire
District Counsel
Corps of Engineers
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United States Department of the Interior -
OFFICE OF THE SOLICITOR I F-aﬂ .

P.0. BOX 1538 PUMEIGIRL FiLE oom

BILLINGS, MONTANA 59103 Vi, l'.!.i C“I

| o

, ‘ \O AP 1 ARy -
31y Or Ohey Wl ~Tew
Memorandum 2CT0N Tand
. . ' J‘-'N-h. env 10: !e; [P E;.
To: Regional Director, Water and Power—Resgurges,L<Q___ !
E ~ Service, Billings, MT - Attn: 400 L !&3 j"‘ 7/;7
h . . o ] 7
‘From: Field Solicitor, Billings . — |
726N /AN

Subject: Recreation Management |92 = I

i~
Thank you for your memorandum of June 25, 19ﬁhii§éga;§i_g the}
/o5

above subject. Please refer to our numerous memofanda ang
conversations regarding this and similar problems.” N

/00

The questions which you pose are for the most part not sus-~
ceptible of "yes" and "no" answers. However, as this office
has previously stated, Water and Power Resources Service
recreation authority is "very narrow." In addition, it is

my understanding that recreation management funding is in

the nature of operation and maintenance funding and is not
-available for capital improvements. 1In order to construct
capital improvements, some ongoing construction program must
exist with such capital improvements being a part of the
authorized plan of development. It must be noted that
.recreation capital investment is limited to "minimum basic
health and sanitary facilities." The term "minimum basic fa-
cilities"™ has been defined by the .Congress of the United States
as including ". . . guardrails, turnarounds at the ends of
roads, and minimum sanitary facilities. Parking, picnicking,
swimming, or camping facilities or more elaborate sanitary
facilities, would not be provided under this subsection.”

(U.S. 'Code Congr. & Admin. News, 1965, pp. 1554-1555, H.R. 254,
89th Cong. 1st Sess., 3(a) P.L. 89-72.) I further note that by
implication some access roads are anticipated if necessary for
other project purposes or were in existence at the time of pro-
ject construction. However, new road construction purely for
recreation purposes is not authorized.

With the above in mingd, your questions are answered below under
corresponding number.

Question 1l: HoW does our authority differ from the CORPS; and
specifically, what are our basic authorities?

l. In addition to P.L. 89-72 (79 stat. 213, 16 U.S5.C. § 460 1-12
through § 460 1-21, the Corps of Engineers has a very specific
recreation construction, operation and maintenance authority.
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The Chief of Engineers, under the supervision of the
Secretary of the Army, is authorized to construct,
maintain, and operate public park and recreational
facilities at water resource development projects

under the control of the Department of the Army,

to permit the construction of such facilities by ,
local interests (particularly those to be operated -
and maintained by such interests), and to permit

the maintenance and operation of such facilities -

by local interests. (Flood Control Act of 1944, ‘

58 sStat. 889, § 4, 16 U.S.C. § 460d.)

Water and Power Resources Service's sole recreation authority,
except as may have been specifically enacted by Congress as to
a particular project, is the Federal Water Project Recreation
Act, P.L., 89-72, supra. Public Law 89-72 authorizes the
Secretary of the Ynterior at existing projects ", . . to in-
vesitgate, plan, construct, operate and maintain, or otherwise
Provide for public outdoor recreation. . . ."™ fThis authority
is limited to a $100,000 federal capital investment at any one
reservoir and is conditioned on local operation, maintenance
and replacement and local 50 percent cost sharing. :

Accordingly, the sole Water and Power Resources Service rec-
reation capital construction authority, other than "minimum
‘facilities which are required for public health and safety,"
is P.L. 89-72. In addition, "minimum facilities. . . " is
SO narrowly defined in P.L. 89-72 as to preclude any capital
expenditure during project construction, without local cost
sharing, except construction of ". . . turnarounds, guard-
rails, and minimum sanitary facilities."

Question 2: What constitutes "modern standards" with regard
to replacement facilities? (Example - Does our authority allow
. replacing a dirt boat launching site with a concrete structure?)

- 2. The definition of "modern standards" is an area of sub-
stantial administrative latitude. However, this latitude is
bounded by:

a. What is the minimum necessary for public health
and safety? and

b. What is the minimum necessary under state and
local laws, rules, and regulations?

As stated above, lacking local cost sharing and-local operation
and maintenance, no authority exists for capital expenditures
at existing reservoirs. Expenditure of recreation management
‘funds is limited to that necessary to operate, maintain and

2
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replace existing facilities to the minimum standards neces-

- sary for public health and safety. Consequently, if a dirt

or gravel boat ramp can be operated and maintained to protect
pPublic health and safety, it should not be improved. However,
if minimum necessary public safety dictates a paved boat ramp
at an existing site, such an improvement can be justified as

an operation and maintenance expenditure. S

Question 3: What constitutes a "capital improvement" with
regard to recreation management funds? -

3. I believe this question is answered above. However, at the
risk of redundancy, any improvement of an existing facility over
and above that necessary to operate and maintain at minimum
standards necessary for public health and safety is a capital im~
provement. Consequently, it would appear that paving, improved
sanitary facilities, and so on, unless required by some other
provision of law or public health and safety, are capital
improvements and not permissible under an operation and
maintenance program.

Question 4: Can facilities be shifted from one place on the
reservoir to another as part of the replacement process?
(Example - boat ramps) :

Question S: Can campgrounds and roads be relocated under the
authority of recreation management as "replacement and up-
grading to modern standards?"

LY

4 & 5. No, except as necessary due to operational changes of
the reservoir, i.e., raising or lowering of water level. Re-
placement of facilities means just that--replacement in kind
and ‘in site. I am aware of no authority to relocate existing
recreation facilities and upgrade them to modern standards
except as a part of a project modification. Again, our
authority is limited to operation, maintenance and replace-
ment of existing minimum facilities required for public health
and safety. Expenditure of recreation management funding
beyond this level is simply not authorized under existing
legislation.

Question 6: The discussion in your November 17, 1978,
memorandum regarding section 3(a) of P.L. 89-72 cites
Congressional Committee comments which seem to be somewhat
more restrictive than our Service Instructions. The last
paragraph on page 2 is very specific in eliminating parking,
picnicking, swimming, or camping areas or facilities while
the Service Instructions 215.1.6 leave much of this open to
administrative determination. Please comment.
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6. The Legislative History referred to herein and in our
November 17, 1978, memorandum is an indication of the
understanding of Congress as- to the authority of water and
Power Resources Service as it existed in 1965 and as it
would continue under P.L. 89-72. 1In the case of statutory
~ construction, the Legislative History is the best evidence

of the intent of Congress. Therefore, to the extent that
the Service Instructions are less restrictive than the
Legislative History of P.L. 89-72, it is my opinion that
they are in excess of Water and Power Resources Service's
authority and are without effect. Reliance upon them is at
the sole risk of the administrator.

In addition, our review of the pProposed recreation manage-
ment legislation recently. submitted by Water and Power
Resources Service to Congress indicates that the existing
recreation development and management authority is ex-
tremely restricted and will continue to be restricted

even should that legislation be enacted. The legislation
" merely redefines "minimum facilities necessary for public
health and safety"” in much the same. terms as the above

- Legislative History and authorizes recreation developments
only to that level.

I hope the above discussion will be of assistance to you.
If you have any questions concerning this matter, please
feel free to call upon this office. We are available to
meet with you at your convenience should you deem a meeting

advisable.
Kérdﬁ. Aﬁéié’h//
For the Field Solicitor
cec:

Associate Solicitor, Energy & Resources
Attn: Assistant Solicitor, Water
Regional Solicitor, Denver, CO
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WATER AND POWER RESOURCES SERVICE

-400 JUN 251980

Memorandum
To: . - Fleld Solicitor, Billings, Montana
From: - BRegional Supervisor of Water and Lend, Billings, Montana

Subject: Recreation Management

ﬁ———“—'\“ ~— .
As you know, the Service has over the Past several years been
obliged to take over the recreation management activities at
several UM Region reservoirs including Clark Canyon, Barretrs,
Fresno, Tiber, and Heert Butte. OCur involvement has increased
substantially at other reservoirs througlhout the region. Becausa
of this change in direetion, we have dramatically increased our
funding level in this area. The attention now given to recrestion
nanagement has brought to light various deficiencies at asome
‘teservoirs which, heretofore, we had not thoroughly addressed.
These include among other things overcrowded canpgrounde, lack
of adequate Loat ramps, poor traffic patterns, and outdzred sanitary
facilities, :

Adminisrrative decisions wust constantly be made, rezerding not

only the need for facilities proposed for installation or replacenent,
tut also our avthority limitations for constructing such. Ve have,

in the past, dissussed saveral proposals with vour office and have
received both writtea and vertal guldance, One example is the
menorandum dated Movember 17, 1973, from your office to tle

Regional Director regarding Tiber Reservoir which states, "our
euthority to construct recreation facilitdeg additional to the
existing facilities 1s very narrow."

Based upen your memorandum, a recponsitle administrator should be
capable of intarpreting the neaning of the term "very narrow”
suffieciently to stay within our authority, A more recent axanple
involves the proposal to asphalt the Rarretts Diversion Dam narking
area and entrance road. The question is, does this constitute

A capital improvement or can ir be accomplished with recreation
management funds? Your request for a written analysis spelliag out
the basis for our proposal secms reasonable in an obviously borderline
sictuation. :

s
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Otherzquéstiona which are beiug encountered:;

’l.f-ﬂaw_does our authority differ from the CORPS; and specifically,
what are our basie suthorities? - .

- 2, What constitutes "modern standards" with regard to replacement
facilittea? (Txample - Does our authority allow replacing a dirt boat
launching site with a concreta structure?) '

.~ 3. - What constitutes a "cepital irprovement” with regard to
Tecreation management fundg? , . -

4. Can facilitfes be shifted from one place on the reservoir
to another as part of the replacement process? (Example -~ boat
ramps)

"5, Can compgrounds aud roads de relocated under the avthority
of recreatfon ranagement aa “replacemzat and upgrading to medern
standards?"

" 6. The discussion 1n your November 17, 1978, memorandum regarding
section 3(a) of P.L. 89-72 sites Congressional Committee comments - '

vhich seem to be somewhat more restrictive than our Service Instructions,

The last paragraph on page 2 1a very specific in eliminating parking, °
picnlcing, swimming, or camping arcas or facilities while the

Service Instructions 215.1.6 leave much of this open to administrative
determination. Flease Corrent,

These are a few of the questions vhich seem to arise most often.

We recognize that adnministrative flexibility {as igherent in most
areas; hLowever, some guidanca {8 essential. If you could elaborate
on these questions as concisely and specifically as possible, 1t
would greatly assist us in making the correct decistons in these
areas. Thank vou for your consideration of this matter,

DENNIS E. SCHROEDER
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September 11, 1980




UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

Memorandum
To: Commissioner, Water and Power Resources Service Y20
From: Assistant Solicitor, Branch of Water and Power

Division of Energy and Resources

Subject: Funding of Golf Courses and Tennis Courts Within the Provisions
of Public Law 89-72, Chikaskia Projeci,‘ Kansas-Oklahoma

-

proposeéd Chikaskia Project is within the purview of the Federal Water
Project Recreation Act, 16 U.S.C. §§ 4601-12-4601-21. The recreation
plan would be included in the Chikaskia Project feasibility report to
be submitted to Congress. The National Park Service has recommended
such develomment, and the city of Wichita has expressed willingness
to administer the recreational developments.

Section 1(a) of the Federal Water Project Recreation Act, 16 U.S.C.
§ 4601-12, declares that

It is the policy of the Congress and the intent

of [this Act]that . . . in investigating and planning
any Federal . . . reclamation . . . water resource
project, full consideration shall be given to the
opportunities, if any, which the project affords

for outdoor recreation . . . and that, where ever
any such project can reasonably serve [this purpose]
consistently with the provisions of [this Act], it
shall be constructed, operated and maintained
accordingly. . . .

The term "outdoor recreation” is not defined in the Act or its legislative
- history. We believe that inclusion of a golf course and tennis courts
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You are, of course, aware that the requirements of the Act with regard

to non-Federal written intent, cost-sharing, and repayment must be followed
if the benefits of the recreation develomment are to be included in

the economic justification of the project. .
%—7.&4««4—(“
Louis D. Madro

Assistant Solicitor

Branch of Water ang Power
Division of Energy and Resources
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January 19, 1981




UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SCLICITOR
WASHINGTON, D.C. 20240

JAN 191981

M=-36931

Memorandum

To: Assistant Secretary, Land and Water Resources
From: Selicitor
Subkject: Selectiorn of the Proper Legal Instrument ({Contrace,

Grant or Cooperative kgreement) under Federal Grante
and Cooperative Agreement Act of 1977 {P.L. 95-224)
to ke used in Funding Construction of Recreation
Facilities authorized under the Federal Water Project
Recreation Act of 1965 (P.L. 89-72)

SUMMAERY

The Regional Solicitor, Rocky Mountain Region, has reguested us
to issue an opinion to clarify some of the gquestions that have
been raised regarding the application of the Federal Grant ang
Cocperative huoreenent Act of 187727 (hereinafter, "the Act™) to
fundine construction under the Federal Water Project Recreation
Act of July @2, 1965_/ {nereinafter P.L. 89-72). The act States
that it is "An Act to distinguish Federal grant and cooperative
agreement relationships from Federal procurement relationships,
and for other purposes.™ “he Senacze Report”’ which is a pare
of the legislative Nistory of the Act states that "the Federal
Grant and Cooperative AgTreement Act of 197¢ is an initial sStep
to eliminate ineffectiveness and waste resulting from confusion

1/ P.L. 95-224, Feb. 3, 1978, 92 Stac. 3, 41 U.S.C. 501 et seg.

—

2/ P.L. 89-72, 79 sStat. 213, 16 0.5.C. 460[-12, et seq.’

3/ Senate Report Neo. 95-449, P-2, September 22, 1977, 95th Cong.,

lst Sess.




over the definition and understanding of legal instruments uscd
tOo ¢arry ovut transactions ang reflect basic relationships between
the Federal Governmant ang non-Federal entities.”™

The purpose of this opinion is te prrovide guidance teo the wWater
and Power Resources Service in assisting it to wake the proper
selection of the legal instrument to Le used in funding construc-
tion under P.L. 89-72, It is also our desire to discuss and
interpret the Federal Grant and Cooperative Agreement Act of 1977
in a general manner so that the other bureaus and offices will
have some guidance in making the Proper policy determinationsg

for selection of the appropriate legal instrument to carry out
their programs.

To summarize what follows, it is my opinion that funding to the
States for construction of recreational facilities at water
projects is essentially an assistance type transaction wisth no
substantial involvement between the executive agency acting for
the Government and the States. Conseguently, the use of a grant
agreement would be appropriate in the instant matter.

I Background

A Federal Water Proiect Recreation Act of Julvy 9, 1965:

Gererzlly =--

P.L. B9=72 is the current authority under which the Water and
Fower Resource Serwvice arranges faor development and administration
of outdoor recreation and fish and wildlife enhancenment
facilities. In order to encourace non-faderal public bodies

to administer, operate, maintain and replace such facilities,
thie Federal agency having administrative jurisdiction may bear
0% of the separable cost of a project allocated to recreation
facilities and 75% of the separable cost of a project allocated
to fish and wildlife enhancement facilities. Such facilities
and appropriate proiect lands then may be leased to the non-
federal public body which agrees to administer them.

B. Federal Grant and Cooperative horeement Act of 1977:
Generallv --

Section 4 of the Act requires each federal agency to use a
procurement contract as the legal instrument for the relationship
between the agency and a State whenever the Erincipal purpose

of the instrument is the acguisition, by purchase, lease, or
barter, of property or services for the direct benefit or use

2f _the Federal Government.

Sections 5 and 6 of the Act require the agency to use a grant
°T cooperative agreecent whenever the principal rurvose of the
relationship between the agency and a State s the transfer of
money, property, or services or anything of value to the State

- -



to accomplish a2 public purpose of Support or stimulation auth-

crized by a federal statute, rather than acquisicion by purchase,
lease or barter, of property or services for direct benefit or

use of the Federal Government.

The Act distinguishes between cooperative agreements and grants
by requiring a determination of whether or not substanotial
iovolvemeut is anticipated between the executive sagency and t¢he
State. If substantial involvement is anticipated, a cooperative
agreement 15 to be used to accomplish the public purpose of
support. If no substantial iovolvement s anticipated, then a
grant agreement should be executed to accomplish the public
purpose Ef support or stimulation authorized by the federal
statute.

The Act itself does bot authorize any federal agency to execute

er participate in any procureament, grant or cooperative agreement.
That authoricty must be found in some other source. But Secrtion
7(a) of the Act does provide that ". . . each execut ive agency
authorized by lavw to enter i{nto contracts, grant or cooperative
agreements, or siwmilar arrangements is authorized and directed

to enter into and use types of countracts, grant agreements, or
cooperative agreemeuts as required by this Act."

The deterzinations to enter into a procurement contract, coopera-
tive agreement or grant are policy determinations to be made by
the executive agency involved. Federal agencies have the flexi-
bility to determine whether a particular transactiom or clasgs

of transactions 1s procurement or assistance and, 1f assistance,
whether it is of the nature suitable for & graat or a coopera-
tive agreement. The agency's primary mission should {nfluence
its determination of whether the transaction is procurement

or assistance, and the extent of its involvemeant. The classi~
fication of the transaction will become a public statement for
public and Congressional review of how the agency views its
missioos, its responsibilities, and its relationship with the
non-federal public body.

4/ For illustration of substantial iovolvement, See OMB
T interpretation of the Act contained at 43 F.R. 36863



Jr:. Intercretation of the Federal Grant and Coocperative AQree~
ment Act of 1977 and {ts Application to the Federal wWater
Project Recreation Act of July 9, 1965,

The Water and Pover Resources Scrvjce and individual States, or
subordinate public bodies of States, from time to time contem~
plate construction of recreational and fisn and wjildlife enhance=
ment facilities at federal water brojects. The non~-*gaeral
entities will provide a portion of the separable project costs
{2 minimum of 50% of recreational facilities and a4 pinimum of
25% of fish and wildlife enhancement facilities), and all of
the costs of operation, maintenance and replacement of those
facilities after they are constructed. Those facilities and
the project land on which they are constructed may be leaged

by the federal agency to a non-~federal Public body for the
period during which they are administered by 4it.

With that type of arrangement, the principal purpose of the
instrument is not the acguisition by purchase, lease, or barter
of property or services for the direct benefit or use of the
Federal Government. Conseguently, a procurement cont-sesc would
not Se appropriate. The principal purpose of such a transaction
is the allocation of value to the non-~federal entity to accomplish
e prrklic purnose of suprort authorized by federal statute,
ratner than acguisition by purchase, lease or barter of property
27 services for the direct tenefit or use of the Federal
Government. Because there is to be no substantial involvement
cf the federal agency in the administration of those facilities,
a grant rather than a cooperative agreement would be the
appropriagte vehicle faor accomplishing the public purpose of

suppors.

The Office of Management and Budget has stated that:

Consistent with the purposes of Pub. L. 25=224,
agencies are encouraged Yo maximize competition
amcng all types of recipients in the award of
grants ©@r cooperative a§§eements, in consonance
with program purposes.

This policy would not affect those Frograms wherein Congress

has authorized the agencies to enter into cooperative agreements
©r grants with states. Thus, competition would not be required
in the instant matter.

Any additiornal inquiries relative to this decision or related
problems should be adédressed to the Associate Solicitor, Division

of General lLaw.
AV .
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UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON. D.C. 20240

JAN 19 1981

M-36331

CONTRACT LAW = APPLICATION OF THE FEDERAL GRANT AND COOPERATIVE
ARGREEMENT ACT OF 1977 (P.L. 95-224) TO FUNDING FOR CONSTRUCTION
OF RECREATIOKAL FACILITIES UNDER THE FEDERAL WATER PRCJECT
RECREATICN ACT OF JULY ©, 1968 (P.L. 89~-72)

Federal Grant and Cocperative Agreement Act: Use of a
Contract

Under seczion 4§ of the Federal Granet and Cooperative Agreement
Act, 41 USC 501 (1976), a contract wotld not te used to
transfer funds from a bureau to a state for the purpose of
¢onstructing recreational facilities on Government owned lang
when the transaction is accompanied by a long term lease of
the land to the State because the principal purpose of the
relationship is for the benefit of the state and not "for the
direct benefit or use of the Federal Government."

federal Grant and Cooperative Agreement Act: Selection
of instrument

Sections 5 and €& of the Federal Grant and Cooperative Agreement
Act rezuire an agency to use a grant or cooperative agreement
anl not a contract whenever, as in the instant matter, the
principal purpcse of the relationship between the Agency and
the s3zate is the transfer of moneéy, property or services or
anything of value to a state or local government or other
recipient to accomplish a publiec burpose of support or stimy-
lation authorized by a federal statute, rather thanm acquisition
by purchase, lease, or barter, of Property or services for
direct benefit or use of the Federal Government.




Federal Grant and Cocperative Agreement Act: Distinction
between Cooperative Agreements and Grants

12 suabstantial iavolvement ig anticipated between the dgency
and the state a CoOperative agreenment isg to be used to
accemplish the public Purpose of support. If no substantial
involvemens is arnticipated a grant agreement gshould be executeq
Lo 2acconplish the pudblic Purpose of support or stimulation
authorized by federal statuce. Because substantjal involvement
§ anticipated in the instant matter, a grant agreement woulgd

e Proper vehnicle for accomplishing the public Purpose of

(2]
B
g om
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Hemorandum
TO: Fleld solicitor, amarillo
Through: kegional solicitor, Southwest ~eqion
From: Associate Solicitor, Znergy and kKesources
Subject; Closed Basin Division, San Luis Valley Project,

<olorado

Sy mencrandun dated December 11, 198G, you requested our opinion
on seveXal specific nroblens involving the construction and
operation of tre Closed Basin Division. You enclosed your
Hovember 2, 19580, opinrion on the subject, as well as an agprendix
of referenced exhibits (including a- Haren ¢, 1279, ocinio=n by
your predecessor), Cn February 19, 1981, this Office issued a
nenorandum partially addressing the guestions YOu raised reqarding
state land acquisition, 1t is Ry understanding that thres
issues remain unresolved: (1) water use 2n4 Ericorities in

tines of water snortage, (2) guality of tirle for lands acguirced
from the State of Colorado for recreational areas, and {3)
repayment contract credit for easement donaticns Dy the State of
Colorado,

f]

I

[

e
"

WATEN PRIORKIY

You presented the following questions on this issue:

tiay sufficient water ve provided to
fi1sh and wildlife, racreation, wetlands,
envireamental and consecvation Ieatures
of the project to meet basic needs of
Such features before the priorities set
out in the Act of October 20, 1972,
Pub. L. 92-314, 36 Stat, 954, Tit. 1,

3 104 (1972) apply? sStated in the
alternative, does Zection 104 require
that the first priority must be mot
~efore any water nay be furanished to
project facilities contenplated by the
second priority? If water must Se




-2-

furnished to neet priori{ty one needs
before any water may be furnished for
Friority two needs, must the entire
660,060 acre-fecet set out in priority
one be {urnished before any water may
be furnished for priority two needs, or
fay proportionate annual deliveries be
nade to ooth?

The Closed Basin Division, San Luis Valley Project, Colorado,
was authorized in 1972

for the principal purposes of salvaqing,
regulating, and furnishing water from
the closed pasin area of Colorado;
transporting such water {nto the Rio
Grande; making water available for
fulfilling the Ynited States obligatiaon
to the United States of Mexlco in
accordance with the treaty dated sHay 21,
19066 (34 stat., z953); furnishing
irrigation water, industrial water, and
runicipal water supglies to water
deficient areas of Colorado, Hew Hexico,
and Texas through direct diversion and
exchange of water; establishing the
Mishak Hational Wildlife Refuge and
furanishing a2 water supply for the
operatien of the Mishak National Wildlife
Kefuge an¢ the Alamosa Yational Wildlife
Refuge and for conservation and
déeveloprment of other £ish and wildlife
resources; providing cutdcor recreational
opportunities; augmenting the flow of
the Rio Grande; and other useful
purposes, in substantial accordance

with the engineering plans set out in
the report of the Secretary of the
Interior on this project, ., . .

aeclamation Project Authorization act of 1972 (the 1972 Ace),

Section 104(b) of the 1972 Act delineates the authorized water
uses for the project in a "listed order of pricrity™ as follows:

(1) 7To assist in naking the annual
delivery of water at the gaging station
on the Kio Grancde near Lobatos, Colorado,
as required by article III of the Rio
Grande compact: provided, That the
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total amount of water delivered for

this purpose shall not exceed an
aggregate of six hundred thousand acre-
feet for any period of ten consecutive
years reckoned in continuing progressive
sexries beginning with the first day of
January next succeeding the year in
which the Secretary determined that the
project auvthorized by this Act is
operational.

{2) To maintain tha Alamosa National
Wildlife Refuge and the Hishak National
Wildlife Refuge: Provided, That the
amount of water delivered to the Alamosa
NHational Wildlife Refuge shall not
exceed five thousand three hundred acre-
feet annually, and the water delivered
to the Mishak National Wildlife Refuge
shall not exceed twelve thousand five
hundre¢ acre-feet annually.

(3) To a2pply to the reduction and
elinination of any accurulated deficit

in deliveries by Colorado as is determined
to exist by the Rio Grande Compact
Commission under article VI of the Rio
Grande compact at the end of the compact
water years in whicn the Secretary

first deternines the Froject to be
operational,

(4} For irrigation or other beneficial
uses in Colorado: rrovided, That no
water shall be delivered until agreements
between the United States and water

users in Colorado, or the Rio Grande
Water Conservation District acting for
them, have been executed providing for
the repayment of such costs as in the
opinion of the Secretary are aporopriate
and within the ability of the users to

pay.

As you point out in your memorandum, the issue of permissible
uses arises only in years when an inadequate supply of water
exists to meet the water deliveries set forth in priorities
one and two, i.e., Eio Grande Compact reguirements, and main-
tenance requirenments for the two wildlife refuges, It is our
opinion that neither the 1972 Act nor its legislative history
authorizes a system of proportionate sharing among the listed
priorities in Section 104(b).
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To ascertain the meaning and intent of Section 104(b), "[w]e
begin with the familiar canon of statutory construction that
the starting point for interpreting a statute is the language
of the statute itself, Absent a clearly expressed legislative
intention to the contrary, that language must ordinarily be
regarded as conclusive,™ Consumer Product Safety Commission v.
GTE Sylvania, Inc,, 447 U.S. 163, 108 {1980). The words of a
statute will be given their ordinary, contemporary common
meaning, unless the statute contains another definition. Perrin
v. United States, 444 U,S, 37, 42 (1979). As the 1972 Act
contains no definition of “priority,” we look to its ordinary
meaning as it is used in Section 104(b).

Priority is defined in Black's Law Dictionary as a "legal
preference or precedence,” so that "when two persons have
similar rights in respect of the sanme subject-ratter, but one

is entitled to exercise his right to the exclusion of the other,
he is said to have a priority.* Webster's defines priority as

a "precedence . . , or order that takes priority over all
others." Under Section 104(b) there exist several rights to

the same subject matter, i.e., the water. We are concerned
mainly, however, with the rights delineated in subsections (1)
and (2) of Section 104(b). The ordinary, plain meaning of
"priority"™ leads us to the conclusion that the use listeq

under subsection 104(b)(1l) is to be exercised first, to the
maximum entitlement under law and to the exclusion of the use
permitted unldcr subsection 104(b)(2), if a water shortage for
all uses exists, After the requirements of subsection 104(b) (1)
are fulfilled, then water may be used for the rafuges; and if
water iz available after the maximum amounts are used for

tiose refuges, then the uses under subsections 104(b)(3) and

(4) may oe fulfilled.

It is obvious that the very language of Section 104{b) precludes
a system of proporticnate sharing of water deliveries. In

fact, the section would be meaningless if interpreted otherwise,
In times cf plenty, there would be no need to prioritize water
usage; it is only when a shortage exists that a pPriority system
is necessary. Iioreover, as Secticn 101 already sets out the
general purposes for which water may be delivered, it follows
that Section 104 is a more specific qualifier of those uses,.

Had a "sharing” system been intended, there would be no need

to set a priority list, i.e, the maximum amounts of water
deliveries set out in subsections 104(b) (1) and (2) could have
been inserted in Section 10}, ané the phrase "listed order of
priority” omitted. As the statute reads otherwise, I can
interpret that phrase only one way--in its crdinary sense.

hAltnough I believe the statute to be clear on its face and
devoid of any ambiguity, and that the "langquage of [Section
104(b}} is the best indication of legislative intent," American
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Federation of Labor, LCtec. v. Marshall, S70 P.2d 1030, 103¢
(0.C. Cir. 1978), nevertheless, to lay the matter to rest, a
brief review of the legislative history of the 1572 act will
indicate Congress did not intend that a "proportionate sharing"®
systen be imposed.,

The Closed pasin Division was envisioned primarily as a

multiple-purpose water resource development
which would salvage shallow ground water
now non-veneficially consumed in the

Closed Basin . , . and deliver it to the
Rio Grande for beneficial use in accordance
with tne Rio Grande Compact. . ., . H.R.
Doc. Ho. 365, 91st Cong,, 2d Sess, (IIX1)
{(1970)

“ne plan also would provide a ®small portion of the water so
salvaged®™ to the Alanosa National Wildlife Refuge, 1d.

In its report to the President regarding the project, the Bureau
of keclamation made several reccnmendations regarding wildlife,
some of which were adopted by Congress, €.9., that conservation
and development of fish and wildlife be ineluded as an authorized
purpose of the project, and that project authorization include
the Mishak National wWildlife Refuge., Others, e.g., that the
prolect provide approximately 5,300 acre-feet of water per

year for the Alamosa kefuge area, and that 8,000 acre-feet per
year for the Mishak Refuge be obtained from the well field in
liec of surface water in exchange for well water, id. at 24-25,
were adopted with siignt nodifications~--alamosa's 5,200 acre~
feet was set as a maximum and only as a second priority, Mishak
was authorized for a maxinum of 12,500 acre-feet.

Section 4 of the Senate bill (£.520), as introduced, listed as
a last priority water to maintain the Alamosa Refuge, iIn a
lay 19, 1972, letter to Sen. Henry H. Jackson, Chairman of the
Comnittee on Interior and Insular dffairs, the Secretary of
the Interior took exception to that priority,

The bill provides that the first and
second priorities on water made available
Ly tie project would be-—(1) to deliver
into the Rio Grande 60,000 acre-feet of
water per year based on a 10-year moving
average (roughly equivalent to the annual
treaty obligation), and (2) to deliver
water to meet Colorade's past Compact
deficits,




[Wle favor providing that making water
available to the Alamosa National Wildlife
Refuge to mitigate adverse effects on
fish, wildlife and recreational values
will be a first priority for the project,
rather than last priority as the bill now
provides, and we believe that water should
also be provided on the same basis to the
Mishak National wildlife Refuge, which is
also designed for mitigation of such
effects, . . .

That Committee reported the bill, with amendments, on June 30,
1972, S. Rep, No. %47, 924 Cong., 2d Sess. Amendment two
inserted as a second priority: “To maintain the Alamosa Hational
Wildlife Refuge and the Mishak National Wildlife Refuge,®
(emphasis added.)

This amendment makes clear the purpose of
the Division to provide water supplies to
both wildlife refuges. It further
clarifies the order of priorities of the
water supplies of the project, The
primary rcason for the authorization of
the project, of course, is to salvage
water for delivery to the Rio Grande. 1In
view of the Federal investment, the first
priority on that delivery must be for the
naticnal commitment to Mexico. The
wildlife purposes require a firm supply,
and the Comittee has peen assured that
supply can be accommodated along with
significant deliveries to the river. 14,
at 5. (emphasis added), "“

On July 25, 1972, the House introduced its own bill on the

Closed Basin Division, B.R. 16012, 7Tnis bill was similar in
content to 5.520; however, a proviso was inserted to the
sunsectlion dealing with priority of water use for the wildlife
refuges, placing a maximum delivery of 5,300 and 12,500 acre~feet
per year for the Alamosa and Mishak Refuges, respectively,

See 11B Cong. Rec. 16975 (1972). The House noted that the

main purpose of the project was to provide assistance in meeting
the treaty obligation under Article III of the Fio Grande
Compact, 1In describing the project, the House stated

The first 60,000 acre feet per year will
be credited to the current year obligation,
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and after the needs of the wildlife
refuges are met, the remainder will be
applied against the accumulated deficit,

H.R. Rep. Ho. 1380, %24 Cong., 2d Sess., 3 (1872). (emphasis added).

These words, “The first 60,000 acre feet per year," could not
be clearer. By no stretch of the imagination can a percentage
or a proportionate sharing of the water be read into that
language, In any year, 60,C00 acre feet goes to credit the
treaty obligation, After this is satisfied, the refuges may
receive their deliveries authorized by statute, and then water
may be used to eliminate the deficit and for other beneficial -

purposes.

You suggest that Congress may have contemplated minipun sharing
of available water since the project could not lawfully exist
without accemmodation of environmental and conservation interests,
There is a presumption, however, that a legislature acts with
knowledge of the existing law and that "new statutes will
harnonize rather than conflict with existing statutes,” Travelers
Express Co., Inc. v, State of Minnesota, 5G6 F. Supp. 1379 {(D.
Hinn. 1981). In that light, we must assume that Congress was
aware of the environmental laws and concerns regarding this
project when it passed the 1972 Act, and, therefore, it would

“e improper for us to read into the statute what is not there
(i.e., water toc go for fish and wildlife, etc. before the

water is used for the priorities listed in 104(b)). ioreover,
Congress did provide for environmental concerns: it established
the Mishak kefuge and specifically authorized water deliveries
to it and the Alamosa refuge; made conservation zngd developnent
of fish and wildlife resources a project purpose; and elevated
the maintenance of those two refuges frop last briority to
second pricrity, following the use of water for the main purpose
for which the legislation was passed. oOur interpretation of
Section 104(b) does not conflict with existing environmental

laws,

In summary, it is our opinion that Section 104(b} of the Act
requires that, in times of water shortage insufficient to meet
all the needs of the project, the first 60,000 acre-feet per
year be allocated to fulfill the treaty obligation of Article
111 of the Rio Grande Compact. Water available after this
requirement is met then will be used to provide water to the
lower priority Alamosa and Mishak National Wildlife Refuges,
up to the statutory maximum.

STATE LAND ACQUISITION-~RECREATION AREAS:

You have asked what quality of title must be acguired from the
State of Colorado for recreational areas. It is the policy of
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this Department to acquire fee title for such lands; however,
we believe lester intercests ray o2 ecjuirec, as described below.

Section 105 of the 1572 Act reguires the State of Colorado to
convey casenents and rights-ci-way over lands owned by the
state that are neceded for wells, channels, laterals, and wild-
life refuge areas. kecreational areszs are omitted from this
section. Laad acquisition regquirements for recrcational areas,
nowever, are covered under Section 166 of that Act:

Conservation and development of the fish
and wildlife resources and the enhancement
of recreation opportunities in connection
with the closed basin division of the San
Luis Valley project works avthorizeé by
tnis Act thall be accordance [sic} with
the provisions of the Fecderal %YWater
Project Recreation act. (emphasis added).

Section 7(a) of the Federal water Froject Recreztion Act |kecreation
ACt] authorizes the secretary of the Interior, in conjunction
with existing reservoirs,

to investigate, plan, construct, operate
and naintzin, or otherwise crovide for
public outdoor recreation ., ., . facilities,
£O0 _acguire or otherwise maxe available

suech sdjacent lands or Interests therein
as_are necessary for public outcoor
recreacion , . . use. . . . 1§ U.5.C.

5 4881-18(a). (enphasis zdded).

The "lands or interests therein® lanjuage of this section
is clearly intended to authorize the acguisition cf fee title
to or less than fece interests in State lands.

This Department's peclicy regarding acquisition ¢f lands for
reservoir projects and correlative PUrooses, nowever, is riore
restrictive., Department regulations recuire that fee title be
acguired for lands "needed to neet Fresent and future public
requirements for ocutdoor recreation, as may be authorized by
Congress.,” 43 C.F.K. § 8.2(b). This publiched policy speci-
fically prohibits easements in lieu of fce title for lands
determined to be of substantial value for enhancenent of public
outdocor recreation., 42 C.F.&. § €.3(c).

The State of Colorado naxes vprovision for the sale of State

lands oy public advertisement only. 1In other WOrsds, prospective
purcnascrs bid for those lands wvhich are up for sale. Cole. Rev,
Stat. § 36-i-1z4. Under this statutory scheme, there would be
no assurance that the United States would »e successful in a bid
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to acquire fee title to State lands, accordingly, the United
States should initiate condennation proceedings against the
State for the desired lands.

It is also our opinion that the Sureau of Reclamation ray
deviate from the above Department Folicy and acquire less than
fee interests, as authorized Cy the Recreation Act. Since
that policy is published in the Code of Federal Regulations,
however, we believe the Bureau should publish In the Federal
Register notice of the course of action it proposes to take

in acquiring less than fee interests for recreation areas,

as well as the reasons for that action.

LREPAYMENT CONTRACT CREDIT:

Finally, you reguested our views on the following issue;

Hay the appraised value of zll interests

donated by the State of Colorado be

credited against its oblications under a

repayment contract pursuant to Public Law

6§9-72 (supra) or nay only the value of

land or interests therein donated for g9~

72 purposes be credited agairst those

cbligationg?
It is our opinion that only lands or interests therein donated
by the State of Colorado for Pub. L. No. 89-72 purposes nay be
credited against its obligations under a repayment contract
entered into pursuant to that law.

Section 106 of the 1972 Act, as noted in the preceding discussion,
reguires that recreation development authorized by the Act
proceed in accordance with the provisions of tne Hecreation
Act, The Kecreation Act reguires a 50 percent ¢ost sharing
petween the United States and non-Federal interests. 16 u.s.C.
5§ 4601-14 and 4601-18, The non-Federal interest must bear

the non-Federal share of the separable project costs allocated
to recreation. One method for calculating that share is by
"orovision of lands, interests therein, or facilities for the
project.® 16 U.5.C. § 4601-13(b)(1). Clearly, and in the
context of the Recreation Act, only land or interests in land
furnished for a recreation purpose may be considered as a
"credit® towerds a repayment contract entered into pursuant

to Pub, L. No. 89_72o

Section 2(b), however,provides that one
nethod of such payment by the nen-Federal
body may be in lands or tacilities for

the particular recreation roject.
Tnerefore, 1f State-owned %and or an
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existing facility is to e incorporated
into an expanded developnent, a transfer
of title to the non-Federal lands and
facilities thereon to tne United sStates
nay be utilized as a method of partial
payment, taking the amount of the contri-
bution as either (1) the fair market
value on the date of the contract in the
case of lands , . . presently in State
ownership; or (2) actual cost to the
State of lands specifically acquired for
transfer to the United States as payment,
(emphasis added). Memorandum by Associate
Solicitor Meyer (Septenber 23, 1966).

e concur with this interpretation of Section 2(b) of the
Recreation Act. Moreover, in our cpinion, this interpretation
nay be expanded to include as payrent not only title to donated
lands, but transfer of less than fee interests as well,

oo R . ’v';..-:_<\
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Alexander H,. Goon K/
Associate Soliciftor

Pivision of Energy and kesources
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OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 2024C

"2 e
AUG 23 184
BLM.ER.0020
Memorandum
To: Acting Commissioner, 3ureau of Reclamatcicn
From: Associate Solicitor, Energy and Resources

Subject: Jurisdiction Over and Use of Reclamation dithcdrawn
Lands Within National Forests

You recently Fequested legal advice on Several questions
concerning the jurisdiction and use of Bureau of Reclamation
(Reclamation) withdrawn lands within the Tonto National Toress in
Arizona. The central issue raised in your inquiry is under what
circumstances Reclamation is required to obtain a righc-of—way
from the U.S. Forest Service (USPS) betore using pPreviougly
withdrawn Reclamation lands within a national forest. ror the
reasons that follow, I conclude that no ysrs right-of-way is
required for lands Covered by a Reclamation withdrawal within ti:e
Tonto National Porest, regardless of the specific project for
which it was withdrawn. -

I. Facts

In your letter, you state that the Reclamation withdrawal
predates the establishment of the Tonto National Forest. vycu
also refer to the contention of the U.S. Forest Service that
since the Reclamation withdrawn lands are now to be used for the
Central Arizona Project (cap), rather than for the Salt River
Project, for which they were originally withdrawn, the original
Reclamation withdrawal must now be revoked and rewithdrzwn, with
the result that the forest withdrawal would then be first in time

and therefore preeminent.




II. Applicable Law

Witnhdrawals have Deen used in the administration of the public
lands since the late 1800's, They began durel, as an
administrative Frfactice to remove cartain lands from the Suriaw
Jf certain SuBlic land laws, @ither :o 28taolish a facderal
feserve or to transfar jurisdiction ovaer 3 given par:el =5
another federal agency. This administrative rfactice was finally
given legal recognition and credencs by the Supreme Court in U.S.
V. Midwest Qil Co., 236 Uy.s. 459 (191s).

Today there are three 2riacipal JUrooses accomplisned taArsugh the
venicle of withdrawal:

1. Restricting or eliminating the applicability of specific
Public land laws to Specific portions of the public
lands, including for example, entry laws, nining laws
and mineral leasing laws;

2. Transtcrring jurisdiction £rom one faderal agency %:o
another; aand

3. Reserving land for 4 specific publije PUrpose or use.

Often, of course, a withdrawal will dccomplish twe or more of the
above purposes simultanooully. Reclamation withdrawals, for
example, transgfer Jurisdiction ¢o the Bureau of Reclamation,
restrict the applicability of mOSt Dpublic land laws, and reserve
other lands for specific purposes such as irrigation works,

A withdrawal is effected by means of a public land order, which
sets forth the purposes of the vithdrawal and defines the scope
and terms of the restrictions and/or reservations. The larguage
of the order Creating a withdrawval ig therefore crucial in
establishing the relative effects of various withdrawals.

In situations where there are overlapping withdrawals, one must
first look to the specific language of the withdrawal orders to
. determine relative dominance. This would best demonstrate the
intent of the Party or parties Creating the withdrawals. €imple
priority in time cannot be used to establish conclusively the
relative dominance of the withdrawals. A later withdrawal in
Lime may be dominant if it contains language to thet effect ang
_is—praporly made. In this respect the later withdrawal can be
viewed as amending the previous order.

Preéidential Proclamation No. 795 (Jan. 13 1908) wnich expanded
the Tonto National Forest to encompass the Bureau of Reclamaticn
lands now in controversy contains the following language:

Provided also that Since the withdrawal made
2y this proclamation and any withdrawal made
for national irrigation works are consistent,
Yoth shall =e effective unan rha Tana-




withdrawn, but the #ithdrawal for national
lrrigation works shall be the dominant Qae
and may, when necessary, Le clanged to a
withdrawal for irrigation from sSuch works.
(Zaphasis added).

In my ceinicn, this language demonstratas ZFuiza effcctlvely tzac
the Reclamation withdrawals in the Tonto Vational Forest ars
dominant. To the extent that the lands can bDe managed compatibly
Dy both agencies O accomplish their Fespective purposes, such
Co-administration is AcCeptable. However, whenever the
Fespective management schemes or uses of the agencies conflice,
the dominant Reclamation withdrawal takes precedence. This ig
true regardless of whether the Reclamation “ithdrawal is a firse
or second form withdrawal,l

I conclude, therefore, that since Reclamation itself has
administrative jurisdiction over the subject lands, it does act
have to apply to the USFs for rights-of-way for project
construction within the Reclamation withdrawvals in the Tonto
National Forest.

I disagree with the USFS argument that, since the Previous
Reclamation withdrawal was for a ditfcront'projoct, the present
Reclamation withdrawal would have to be revoked before the CAP
could be constructed and the USFS withdrawal would therefore have
time-priority. Pirst of all, as mentioned earlier, time prioritcy
does not determine which withdrawal is dominant, Furthermore,
the Reclamation withdrawal = iction over the
Specified lands to Reclamation places these lands under
Reclamation's administration. 37 Op. Atty. Gea. 431 (1934); 43
U.s.C. §s 373, 373a, and 416 (as amended); Act of June 17, 1902,
(as amended), 32 stat, 390, 38 stat. 690; and 43 C.P.R. Subpart
2374. The fact that an authorized project is not built changes
neither the nature of the withdrawal nor its effect on the status
of the land. Until such a2 withdrawal is relinquished,
Reclamation's Jurisdiction remains. See 43 C.PF.R. Part 2370. As
iong as Reclamation retains jurisdiction over the land and its
withdrawal is dominant, it need not apply to any other agency for
a right-of-way“fﬁk"q:ojcct purposes. Furthermore, the Secretary
of the Interio:\is*inpowcrod by Section 204 of PLPMA to "make,
modify, extend, Or-xevoke withdrawals® within the limitations
imposed by the same section. 43 0.s.C. § 1714(a) (emphasis
added). It wouldbe a simple matter to modify an existing

1 "First form" and “second form" withdrawals are administratjive
designations used to distinguish between lands withdrawn for
irrigation works, such as dams, reservoirs, canals, etc., and
lands to be irrigated from such works, respectively. The Bureay
of Reclamation has jurisdiction over lands withdrawn in either
category unless otherwisa agreed Detween agencies by Cooperative
agreement. These designations and distinctions are no longer
used by Reclamation, but still exist on the books for some «f the
earlier Reclamation withdrawals.




“ithdrawal to change the project for which it is made, without
.@Ver having to firse Fevoke the previous withdrawal and witiout

I£ vou require additional Information or if ve can be of furzher
3ssistance in this Matter in any Y47, please contace Scotzs
Loveless of my staff, ae 3d43=-d4444.
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Lawrence J. Jensen
ASSociate Solicitor

Snergy and Resources




United States Department of the Interior

BUREAU OF RECLAMATION
WASHINGTON, D.C. 20240

Mr. R. Max Peterson
Chief, Forest Service
?.0. Box 2417

Department of Agriculture
Washington, D.C. 20013

Dear Mr, Pete-son:

we are enclosing a memcrandum which we have recently received fr=m cur
Solicitor, This Temorandum advises us that “8 nay utilize for the
Central Arizona roject, without any further action on our cart, the
lands withdrawa for the Salt River Project.

3ased on the legal  support Franted by this nemorandum, we intend <o
occupy and use our withdrawm lands within the Tonto National Forest for
our planned construction, Operations, maintenance and support ativities
of the Central Arizone Project. e are al so Propesing to the Bureay of
Land Management to modify the subject withdrawal(s) to indicate they are
for the Central Arizona Project y

Any legal questions or comments should be directed to Mr, Seott Loveless,
telephone 343-4uuy, Cther questions should be direetgd to Mr. Terence Cooper,

telephone 343-5204,
Sincerely yours ’

P u':sg*af-;r,!,'.ﬂf
e et va

.t

Sy, .

b Ccmmissioner

Enclosure

be: Code 130; Assoc. Sol-E&R
Regional Director, Boulder City, Nevada
E&RC, D=400

WBR:TCooper:pc:9/5/84: 343-5204:CPT TC24




United States Department of the Interipg e

BUREAU OF RECLAMATION St e
LOWER COLORADO REGIONAL OFFICE OCT 15 1984
P.0. BOX 427 _
BOULDER CITY, NEVADA 89005 e
IN REPLY LIl i
HLFFRYQ. LC"ZO ; e 1 »
780, ocT 12 1984 4 /&_t,
| Coog—
—— .- —.
Memorandum e “d
To: Project Manager, Phoenix, Arizona ~-! ~::3
Attention: 330-1000 -—j ' ]
<\ ’§‘f_~..——*7“_~——-_~‘ﬂ
FromaC' Regional Director B S S

Subject: .Juriudiction Over and Use of Reclamation-Withdrawn Lands Within “
National Forests (Assistant Solicitor's memorandum dated

August 23, 1984)

Enclosed 1is a copy of the subject hemorandum. This memorandum sets forth
Some instances where the uge of Bureau of Reclamation (Reclamation)
withdrawn lands within a national forest would not require a Forest Service

right-of-way,

While the major thrust of the Solicitor's Remorandum deals with g specific
problem occurring on the Tonto National Forest, the accompanying and
supporting discussions are applicable to many situatiens where we have
vithdrawn national forest lands for Reclamation projects,

Any questions regarding the enclosed memorandum should be directed to

Mr. Bob Wilborn at (FTS) 598-7427.
/Q,d O o

Enclosure
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Memorandum

To: Regional Director, Boulder City, levada

i
1
1

¢ i
r Rt

ASSISTANT
From: Chief, Division of Water and Land

-—— 7 —

Subject: Modification of Withdrawals Made for the ;ili ver Prdject anaf
Being Utilized for the Central Arizona Project,

. A

L_F:xe Ly
Attached is an October 4, 1984, letter to the Chief, Forest
Service, forwarding a copy of the Solicitor's August 23, 1984, memorandum
on using withdrawn lands located within the Tonto National Forest.

In the Solicitor's August 23 memorandua it is stated:

"Furthermore, the Secretary of the Interior is empowered by Section
204 of FLPMA to" make, modify, extend, or revoke withdrawals within

the limitations imposed by the same section. "43 U.S.C. 1714(a)
(emphasis added). It would be a simple matter to modify an existing
vithdrawal to change the project for which it is made, without ever
having to revoke the first withdrawal and without interrupting
Reclamation's administration of the land.”

Based on this, we suggest that you request BLM to modify the appropriate
withdrawal(s) by changing the project for which the land is currently
withdrawn to the Central Arizona Project. :

Any questions regarding this suggestion should be directed to Mr. Terence G.
Cooper FTS 343-5204.

Attachment
{Sgq) Frank E. Eiliy

bec: Director, BIM (320)
Project Manager, Arizona Project's 0Office

P.O. Box 9980
hoenix, AZ 85068;
D-400;
Regional Director PN, MP, UC, SW, UM, IM

UBR:TCooper:mho:10/11/84:343-5204:CPT—TC9MHO
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March 26, 1986
LBR.RM.0260
Memorandum
To: Chief, Division of Water

United States Department of the Interior. -
OFFICE OF THE SOLICITOR |
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-]

———— ¢

and Land Technical Services,
Engineering and Research Center,

Bureau of Reclamation

Attention: Dick Crysdale
From: Regiénal Solicitor, Rocky Mountain Region
Subject: Clarification on Federal Water Pro

You state the Bureau (Bureau of Reclamation) has ¢

Texas which are developed
water pruposes,

projects. Based on these
you have asked the following questions:

1. Must the Bureau devel
and safety?

The answer to this seems t5 be yes.

Recreacion Act," statea:

- « o« Furtner, because water aevelopment
inevitably araw visitors, minimum facilit

public health ana satety n
Authority to provide such

authorization of project construction,
maintenance.

This means that before Public
autnority and a requirement to
Section 3 of the act does
be provided in the absence Or an indication
federal public pody. '1j Z.5.C.
history orf the act descrizes C
rails, turn-arounds ac tne enag

tacilities.” The committee

Law R3-72 was
rroviae such
~rovide that suchn

The Solicitor,
Lo the Secretary of the Irterior dated August 13,

"Construction authority ccntdineg in the Federal

§ 460 l-l4(a)). .
hese minimum tacilities
§ of roads, and minimum
wént on to say tnat "rarking,

WO projects in

crimarily ror municipal ang industrial
The Bureau has no letter of in

any governmental entity willing to manage recre

Op minimum facilities for public health

in a memorandum
1365, concerning
Water Project

orojects
ies to ensure

ave long been proviced.,
minimum health and
racilities is considered as incluaed in an

Sarety
Y ¢eneral
operaticn and

enacteq,

there was
minimum facilities.
minimum faciiities may
Of intent %, a non-
Tte legislacive
as "juard
sanitary
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picnicking, swimming, or camping areas or facilities, or more

elaborate sanitary facilities, would not be provided under thig
subsection.”

2. Must the Bureau manage the minimum facilities and any
incidental recreation occurring at those projects in the absence of
4 governmental agency to manage recreation?
It would appear that there would be little to manage under tne
example of minimum facilitjes described above. There would be some
maintenance. As to incidental recreation, it would be my opinion
that the Bureau, under the act, is not required to manage fishing,
swimming, or picnicking just because it has constructed a reservoir
for other purposes. If the Bureau had provided facilities to

encourage such activities, then the Bureau would be requirea to
manage such facilities.

3. In absence of a management commitment and recreation
facilities, can the Bureauy close tne projects to public access for
recreacion use of project lands and the reservoir?

No, unless there is an area ot known danger or an area in wnich

such activities would interfere with the purpose or the operation
and maintenance of the project,

- -

4. In the apsence of a Management commitment from a governmental
agency, can the Bureau enter into a contract with the private

Sector to develop, operate ana maintain recreation areas at a
project reservoir?

No. The act provides that it such management commitment is not
forthcoming trom a non-rfederal ,Lublic body, the head of the agency

who nas jurisdiction over tre. Lroject may do the ftollowing in this
crder: '

2+ tilize tne lands for a&ny lawful purpose within tne
surisdiction of his agency.,

dr cwWner cr
s &s
dpprcved by the head of tne agency at the time of offer,

« ~r, 1f a firm agreement SY saia cwner or hig
S nOot executed within yo Gays or the acate of the orrer, -ay
ranster custody or the lanas te anotner Feaeral agency Z-r use
°r any lawful purpose witnin the jurisaiction or that z.ency.

immediate neirs

0T e L0

[
.

:ay lease the lanas tC & non-Feqeral Fublic roay,

2, 2V transrer tne lands to the adminsitrator or General
SErvices ror aisposition ia accordance with the surplus Lroperty
-2Ws cr the iinited states. 16 U.S.C. § 460 1-14(b)(2)}
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If I may be of further assistance, please advise,

.
s oo

For the Regional Solicitor
Rocky Mountain Region

CCc: Associate Solicitor, Division of Energy and Resources
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August 15, 1986




United States Department of the Interior

OFFICE OF THE SOLICITOR BUREAU op Ry
WASHINGTON, D.C. 20240 OFF FILE copy -

| A | 5 '%fu-:cn AUG 19 19¢
LBR PS 1800 S5 jg’ -

P Qs
Memorandum : ~ LU L INIT Foarg
To: Regional Solicitor, Pacific Southwest Region 4&&2!72 I2¢
From: . Assistant Solicitor, Branch of Water and Powe 2 2
Division of Ene d Res S
v o nergy an ources 0?.‘!.-‘-‘ —

Subject: Transfer of Jurisdiction over Federal Reclamadﬁﬂhﬁ'

Project Lands to the Secretary of Agriculture

This is in response to your April 23, 1986, memorandum asking our
opinion regarding a Bureau of Reclamation proposed transfer of
lands in the Central Valley and Orland Projects, California, to
the Secretary of Agriculture. You certified five questions to
this office, the answers to each depending on whether the
Secretary of Interior has authority to transfer these lands to
the Secretary of Agriculture under section (c) of the Federal
Water Project Recreation Act of July 9, 1965, Pub. L. 89-72, 79
Stat. 216, 16 U.S.C. § 4601-18 (hereafter "Act"). :

I have concluded that these transfers may be made only in light
of certain conditions and upon the recommendation of the
~appropriate Washington office officials.

The Department of the Interior through the Bureau of Reclamation
(hereinafter the "Bureau") and the Bureau of Land Management has
withdrawn 7200 acres, divided among three projects, to construct
irrigation and water storage facilities near the Mendosino
National Forest in California. These facilities include Stoney
Gorge Dam, containing 1280 acres of water surface area and 1205
acres of dry land surface area; East Park Dam, with 1820 acres of
water surface and 2300 acres of dry land surface area; and Red
Bluff Dam, with 100 acres of water surface and 485 acres of dry
land surface area. Since the completion of these dam sites, the
Bureau of Reclamation has been managing the property as primitive
recreation areas. The property also is leased to local grazing
interests. The fees generated from the grazing leases contribute
toward repayment of the project's construction costs under
Subsection I of the Fact Finders' Act of December 5, 1924, 43
Stat. 703, 43 y.s.C. § S501.

Under the proposed transfer, the Secretary of the Interior would
transfer jurisdiction of the dry land surface area to the
Secretary of Agriculture to be developed as recreation sites,
None of these areas are contiguous to or within the boundaries of
the national forest. Interior would retain the use and
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management of the water in the reservoirs and title to the
Reclamation zone. In addition, under the Red Bluff Dam transfer,
Interior would retain easements around the diversion dam and the
right to use the land in emergency or flood situations.

The stated purpose of the Federal Water Project Recreation Act of
‘July 9, 1965, Pub. L. 89-72, 79 Stat. 216, 16 U.s.C. § 4601-18,
is to "provide uniform rules and policies for the treatment of

Department of the Interior and the Corps of Engineers."” Under
this Act, water project development agencies are to consider
water recreation and fish and wildlife enhancement needs during
the planning process for new projects and provide for those needs
as appropriate. Congressional Record, June 25, 1965, H. 14276.

According to Section 3 of the Federal Water Project Recreation
Act, the agency with jurisdiction over the project can

1) use the withdrawn land for any lawful purpose within the
jurisdiction of the agency; :

2) sell the property to its prior owner at the .appraised
fair market value;

3) transfer custody of the land to another federal agency
for any lawful purpose within its jurisdiction;

4) lease the land to a non-federal public body; or

5) transfer the land to the General Services Administration
for sale as excess land. T

Congressional Record, June 25, 1965, H. 1427s6.

Your memorandum of April 23, 1986, asks as a general matter
whether the Bureau of Reclamation can transfer withdrawn project
lands to the Secretary of Agriculture under the Federal Water
Project Recreation Act. This Act allows for such a transfer but
specifies that prior to such a transfer, two criteria must be
satisfied. The first is that the use made of the transferred
broperty must not conflict with the project construction thereon.
Pub. L. 89-72, 79 Stat. 216, 16 U.S.C. § 4601-18(c). The second,
- also contained in subsection (c¢) of the Act, states,

The Secretary of the Interior is authorized to
transfer jurisdiction over project lands
within or adjacent to the exterior houndaries
'of national forests and facilities thereon to
the Secretary of agriculture for recreation
and other national forest system purposes.
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The key words contained in this passage are "within or adjacent
to.” As explained in the Congressional Record on June 25, 1965,
the Secretary of the Interior "is authorized to transfer
jurisdiction over project lands within or adjacent to exterior
boundaries of the national forest and facilities thereon to the
Secretary of Agriculture for recreation and other national forest
system purposes, and such transfer shall be made in each case in
which the project reservoir area is located wholly within the
exterior boundary area of the national forest" unless otherwise
agreed by the Secretaries of Interior and Agriculture.
Congressional Record, June 25, 1965, H. 13868.

To determine the congressional intent of the above citad passage,
comnon canons of statutory construction dictate that the words
used in the statute be given their plain meaning. Chevron,
U.S.A., Inc. v. Natural Resources Defense Council, et al., 467
u.s. 837, 104 s.Ct. .+ 81 L.Ed.2d 694 (1984). As applied to
this statute, the plain meaning of the word "adjacent" as
described by the Random House College Dictionary is “near or
T CIose;! next or contiguous." p. 16 (1968). Using that same
authority, the ordinary meaning of the word "within® is "inside
of; in; not beyond or exceeding." p. 1512 (1968).

Inserting the plain meaning of the word "within" into the present
fact situation, it is clear that these Bureau of Reclamation
project lands do not fall within the category of lands Congress
intended the Secretary to have authority to transfer. These
project lands are not "inside of; not beyond or exceeding” the
boundares of national forest lands. The plain meaning of the
word "adjacent™ poses a different question. Although the lands
in question are not "next or contiguous" to natural forest lands,
the lands may fall within the technical factual definition of
“near or close.” We do not have sufficient information to make
that determination, which is a factual determination that must be
made by the Bureau.

Courts consistently have held that factual determinations should
be made in light of the circumstances surrounding each case
within the framework of the congressional intent behind the
legislation. United States v. Coo er, 312 U,s. 600, L.Ed.2d
1071, 61 s.Ct. 742 (1941). Congress intended that the Bureau of
Reclamation consider recreation and fish and wildlife benefits in
connection with multiple-purpose water resource projects.
Congressional Record, June 25, 196S, H. 1427s. Congress gave the
Bureau the authority to transfer or sell certain specified '
categories of excess Reclamation project lands to governmental or
' private entities best able to maximize those recreation and fish
and wildlife benefits. In determining how best to carry out the
intent of Congress, the Bureau should consider the management
Feasibility including costs to the entity potentially gaining
control of the property, the benefit to the public, and the
enhancement of recreation and fish and wildlife values. The
Bureau should also consider the administration's policy to reduce
the federal government's holding of small, isolated tracts of
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land, 1In light of these considerations, it is desirable to seek
guidance from appropriate Washington office policy officials
before a final decision is made on whether the subject
Reclamation lands should be transferred or sold under this Act.
Until that policy guidance is received the specific answers to
your remianing questions need not be addressed. If the lands in
‘question are recommended for transfer after consideration of the
above factors, we will provide any further legal guidance that
may be necessary to effect the transfer,

ce: zCommissioner, BOR
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July 17, 1987




United States Department of the Interior

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

LBR.ER.0329 L I'7 ,987
Memorandum

To: B . Commissioner, BOR

From:’ Assistant Solicitor, Branch of Water and Power

Division of Energy and Resources

Subject: -Ihtérpretation of the Federal water Project
Recreation Act

By memorandﬁm dated may 29, 1987, you requested our opinion
regarding several issues related to the Bureau's authority under
the Federal water Project Recreation Act! (hereafter “the Act"),

Our review of the legislative history of the Act leads us to
conclude, as explained below, that 1) the Secretary of the
Interior has conditional authority to enter into cost-sharing
agreements with non-federal public bodies to develop project
lands and waters for recreation and 2): Reclamation may operate
and maintain "turned back" recreation areas on an interim basis
in a manner consistent with its resource capabilities. oOur
interpretation of the specific issues presented follows.

1. Whether the Federal water Project Recreation Act can be
interpreted as giving the Secretary "blanket authority” to
enter into cost-sharing agreements on all Reclamation
projects with non-federal entities for recreational purposes,
rather than only on projects for which recreation is
specifically authorized in the legislation as a project
purpcse?

enactment, Specifically, subsection 7(a) of the Act authorizes
the Secretary, "to investigate, plan, construct, operate, and
maintain, orf otherwise provide for public outdoor recreation

« « « [and] to acquire or otherwise make available such adjacent
lands or interests therein as are necessary for public outdoor
recreation.” (76 stat. 216, 16 U.S.C. 4601-18(a).)

1 public Law 89-72, 79 stat. 213, 16 U.S.C. 4601-12.

2 g, Rep. No. 149, 89th Cong., 1st Sess. 14 (1965),
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This general authority to develop water resource projects for
recreation, however, is not without conditions. Before
undertaking to provide lands, facilities, and project
modifications for recreation in excess of those incidental to
authorized project purposes or necessary for the public health
and safety, subsection 3(b) (79 Stat. 215, 16 U.S.C. 4601-12) of .
the Act requires non-federal entities to agree, in writing, to
assume responsibilities for administering the project lands and
waters for recreation, Such an agreement must, as referenced by
your question, require participating non-federal entities to
share not less than one-half the separable costs for such
development and all of the operation and maintenance and
replacement costs. (79 Stat. 214, 16 U.S.C. 4601-12,)
Subsection 2(b) of the Act makes provision for the method of
payment by non-federal public bodies and, in cases of repayment,
requires full repayment with interest within 50 years of first
use of the project for recreation. In the absence of such an
agreement, the Secretary has no authority to provide recreation
facilities or make project modifications for recreation.

Language adopted in the Conference Report4 in consideration of S.
1229, and enacted as subsection 7(a) (79 Stat. 216, 16 U.S.C.
4601-18(a)) of the Act, limits the Secretary of the Interior's
spending authority for recreational project development to
$100,000 for each pre-existing project facility. This provision
was adopted in lieu of House-passed language which would have
authorized the Secretary to construct and operate recreation
facilities and acquire lands for such purposes for any project
provided that no appropriation for existing projects could be
made until 60 legislative days after a report recommending such
development had been submitted to Congress and then only if
neither the House Committee on Interior and Insular Affairs and
the Senate Committee on Energy and Natural Resources had
disapproved such proposal. Because the compromise provision
excluded the 60-day waiting period, Congress appears to have
specifically rejected the notion of statutorily requiring
oversight approval of recreational project development at
existing project facilities. However, any interpretation of the
authority granted to the Secretary of the Interior to enter into
cost-sharing agreements with non~-federal entities for recreation
must take into consideration the parameters established under the
aforementioned provisions. while use of the term "blanket
authority" may be somewhat overreaching, it is clearly the intent
of the Act to grant the Secretary authority, as discussed above

3 section 5., however, provides that, pursuant to agreement with
the head of the federal agency, "nothing [contained in the act]
shall be construed as preventing or discouraging post-
authorization development of any project for recreation or fish
and wildlife enhancement or both by non-federal public bodies."
(79 Stat. 215. 43 U-S-C. s 460Af160)

4 H.R. Cong. Rep. No. 538, 89th Cong., lst Sess. 8 (1965).
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to, develop water project facilities for recreation in instances
where recreation was not a specifically authorized project
purpose,’

II. Whether a recreation area which is "turned back” to
Reclamation, for whatever reason, can be operated and
maintained by Reclamation at its past level of management
pending the identification of another management entity.

The Bureau of Reclamation does not have general authority to
permanently manage its own lands for recreational purposes absent
specific authority from Congress. Therefore, it has been the
policy of Reclamation to encourage other qualified agencies to
assume the responsibilities for these functions. This poliey was
clearly reaffirmed by Congress when it passed the Act,5
Nevertheless, Reclamation cannot divest itself of its basic
interest in the land, even though management of lands may have
been assigned to another agency or "turned back” by the assignee,

The Reclamation Instructions (Series 210, Part 215.8) state:

. The Reclamation Regional Directors are
responsible for implementing the land use plan
in the management of lands where other
interests are not involved, or where no other
qualified administering agency is available,
.or where areas have been turned back by
managing agencies, or on lands specifically
designated for project operations. all
appropriate sources of funding and resources
should be used to ensure proper management.
These funds might include OsM, recreation
management, Soil and Moisture Conservation,
youth programs, land management, or special
appropriations funds. On projects where
Reclamation is specifically authorized and
-directed to develop and manage recreation and
other uses, necessary funds for these purposes
will be requested through the normal budgeting
‘process.

Therefore, it is in keeping with established Reclamation poliey
to maintain "turned back" recreation facilities on an interim
basis pending the identification of another management agency.
This, we believe, follows the general intentions of Congress to
foster sound stewardship of public lands.

How long and to what extent Reclamation may assume interim
management responsibilities, however, are not subjects which seem
to have been firmly addressed by law or in departmental
guidelines. It is our opinion that, in the absence of specific
guidance, these decisions must be made on a case-by-case basis,

5 Public Law 89-72, 79 stat. 213, 16 U.S.C. 4601-12,
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taking into consideration such factors as the extent and
availability of human and financial resources within Reclamation
to handle these duties, the appropriateness of granting or

renewing concessionaire contracts, their compatibilitx with sound
recreational land use, and, the maintenance of only those

facilities necessary for the safety, health, and protection of
the visiting public during the interim management period. To
repeat, it must be the foremost goal of Reclamation to find a new
management agent, or get specific congressional authorization for
long term management, of these turned back areas.

Title VI of the Reclamation Development Act of 1974 (Public Law
93-493, 88 stat, 1494) provided Reclamation with permanent
authorization to manage public recreation facilities at Lake
Berryessa of the Solano Project after Napa County, California,
terminated its operating agreement with the United States., 1In
that instance, several million dollars of private capital already
had been invested at the recreation area and no alternative
agéncy to manage the area had been identified. 1In departing from
existing poliecy with respect to new projects where 50-50 cost
sharing of separable costs is the norm, $3 million for
construction and operation and maintenance of new recreation
works was appropriated. The legislative history indicates that
this departure was warranted "as there is no realistic
expectation of securing a management contract until certain

objective.” p.L, 93-493 provides some qe eral gujdance where
co%dftions indicate a l?mig to Reclamatignps ?ntgr%m management

authority. In such instances, it is appropriate for the Interior
Department to seek congressional approval for Reclamation to have
permanent recreation authority over a specific area,

Gary J. Fisgher

cc: Chief, Division of Water and Land

6 H.R, Rep. No. 93-1206, 934 Congress, 2d Sess. 17 (1974).
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United States‘Departmcnt of the Interior

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

: Jui 2O (306
LBR.ER,032%
Memorandum
To: ChieE, Finance Branch
Division of Coordination and Finance
Office of Administratvion
Bureau of Reclamation
Through: Chief, Division of Program Coordination and Finance
Office of Administration
Bureau of Reclamation
Froms Assistant Solicitor
granch of Water and Power
Division of Energy and Resources
Subject: Disposition of Recreation Fees from Reclamation

Projects

This is in response to your memorandum of Macch 30, 1987,
rvequesting an opinion regarding the disposition of recreation
fees from Bureau of Reclamation projects, Your concerns were
raised as a result of a December 10, 1986, opinion by our Pacific
Southwest Regional Office which considered the disposition of
franchise fees and recreation fees from several Bureau prejects
“in-California and found that recreation and camping fees must be
deposited in tne Land and Water Conservation Fund, Our research
indicates that congressional enactments since the date of that
Opinion may have rendered it obsolete. Therefore, we are
revisiting the question of the proper disposition of those fees,
ou ecific questions and our conclusions are se% be .
Your sp g enc ns ) ?3&; low

3 |'|:
QUESTIONS AND SUMMARY OF CONCLUSIONS 0/ B e

J” 'f"
1. At the present time, musq regreation ees/collected at
reclamation projects be deposited in the Land and Water

Conservation Fund?

Conclusion: WNo. Language in the 1987 Omnibus Budget
Reconciliation Bill specifically repealed the provision calling
for any recreaticn fees to be paid into the Land and Water
Conservation Fund,

2. Should recreation fees from previous years that have been
deposited into the Reclamation Fund be transferred to the Land
and Water Conservation Fund?
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Conclusion: No. The Reclamation Fund falls within an
exception included in the initial Land and Water Conservation
Fund Act of 1985, That exception was removed in 1966, but was
reinstated in 1968 with an effective date of 1971. Therefore,
all fees collected before 1966 and after 197) are properly placed
1n the Reclamation fund.

BACKGROUND AND ANALYSIS

The conclusions stated above are hased on an analysis of the
legislative history of the Land and Water Conservation Fund Act.
That history has £followed a shifting path over the years, with
Congress changing directions several times. The following
discugsion outlines that legislative history.

The Reclamation Act of 1902 called for a self-sustaining
reclamation fund supported by proceeds from the sale of public
lands in the western states. Act of June 17, 1902, ch. 1093,

$ 1, 32 Star. 398, 43 U.5.C, § 391, The fund would be set aside
to pay for the construction of irrigation works in the arid
states and assessed costs of works would be returned to the fund
for use 1n constructing other projects. Swigart v. Baker, 229
u.s, 187, 194 (1913},

The fund, as initially established, was inadequate because public
land sale receipts had no direct relation to reclamation
construction costs and because arrearages on repayments exceecded
expectations. See 2 R. Clark, Water and Water Rights § 111.1
(1967). In order to bolster the fund, Congress passed numerous
acts which required revenues from a variety of additional sourzes
be paid into the fund. Id.

Cne such act w#as the Hayden-0'Mahoney Amendment, adopted in 1938,
That amendment Jditvected that repayment costs and other moneays
creceived in connection with any irrigation ptoject should he raid
into the recliamatton fund. See 43 U.S5.C. § 392a. It is our
understanding that with passagsa of the Hayden~0O'Mahconey
Amendment, it became the Bureau's practice to deposit all fees
from reclamation projects into the Reclamation Fund subject to
the exceptions of the Amendmant, g@ges generated by :feational
ilities at recils ion project$s were among those eposited 0

the Reclamation Pun - )

AT———
In 1964, Congress passed the Land and Water Conservation Fund
Act. Pub. L. No. 88-578, 78 Stat. 897, 16 U.S.C. §§ 4601-4-1-11,
The purpose of the Act was to establish a fund to be used to-
acquire and develop cutdeoor recreation facilities,

As origlnally enacted, the Land and Water Conservation Fund Act
authorized three soutrces of revenue: proceeds from the sale cf
federal surplus real property; federal motorboat fuels tax
proceeds; and entrance, admission, and user fees collected at
federal outdoor recreation areas. Pub. L. No. 88-578, 78 stat.
837.



-3-

The Act included an exception, however. As firse adopted, the
Act provided in part:

Sec. 2(a) ". . , there shall be covered into
the land and water conservation fund in the
Treasury of the United States . ., . all
proceeds from sntrance, admission, and other
recreation user fees or charges collected or
teceived by the , ., . Bureau of Reclamation

» « « provided that nothing in this act shall
affect . . . an rovision of law that

provides that any fees or charges collected at
articularc Pederal areas shall be used for or
crtedited to specitic purpcses or special funds .
as_authorized by that provision of law. . . . i
(Emphasis added).

The Hayden-0'Mahcney Amendment Clearly provided that "ail moneys
received . . . in connection with any irrigation projects . . .
shall be covered into the reclamation fund." 52 Stat, 291, 322,
Therefore, it appears that following enactment of the Land and
Water Consetrvation Fund Act, recreation fees from Reclamation
projects should have continued to be placed in the Reclamation
Fund.

That analysis is supported by the legislative history of the Act,
which cites the Reclamation Fund a8 an illustration of other
legislation earmarking receipts for specific funds, S. Rep, Yo,
1364, 88ch Cong,, 2d Sess., reprinted in 1964 U.S. Code Cong., 3
Ad. News 3633, 3650,

Congress tacitly recognized that interprectation when, a year
later, it amended the act. The Federal wWater Project Recreatjion
Act amended Section 2, subsection (a} of the Land and water
Conservation Fund Act to read °provided, that nothing in this act
shall atfect , . . any contract heretofore entered into by the

particular Federal areas shall be credited to specific purposes.*
Pub. L. No., 89~72, § 11, 79 stat, 213. In other words, the
original language was narrowed by deleting the exemption for fees
that were ctherwise disposed of by law, and instead limited the
exemption only toc fees that were subject to_ggg;gxigging
contracts. T

The legislative history for this amendment cenfirms that Congress
not only intended to narrow the exemption, but may have had the
Bureay in mind in deing so., House Report No. 254 (89th Cong.,
lat Session) states, at page 17

Section 10 {of P.L, 89-72, before renumbering]
relates to the Land and Water Conservation
Fund Act of 1965, It amends that act to make
it clear any fees or charges for the use of
cecreation and fish and wildlife areas a¢
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' water projects shall be credited to the land
and water conservation fund and not go into
special funds such as the reclamation fund.,
{Emphasis added,)

Consequently, as of 1966, all recreation fees generated by any
reclamation project were to be placed in the Land and Water
Conservattonrfund'unlésq a.pre-existing contract for a specific
reclamation project provided otherwise, :

In 1968, Congress changed its signals again when it reexamined
the Land and Water Conservation Fund Act and passed Public Law
90~401, 82 stat, 354, The primary cobjective of the law was to
strengthen the fund by praviding new scurces of Tevenue under the
Quter Continental Shelfs Land Act.

Public Law 90-40) was alao to ceturn "to the individual agencies
the power to fix (recreation] fees and provide that such fees as
were collected by the individual agencies should be covered into
the fund, credited to the collecting agency, and be available for
appropriation for the use of the collecting agency,.* See
Conference Report No. 1598, 1968 U.S. Code Cong. and Ad. News at
2631. Most imporetant for the guestion at hand, Public Law 90-401
repealed subsection {a) of Section 2 of the Land ang Water
Conservation Fund Act, which had exempted only those revenues
collected under a pre-existing contract, The 1968 law provided:

(bl It is not the intent of the Congress by
this repealer to indicate that Federal
agencies which have under their administrative
jurisdiction areas or facilities used or
useful for outdoor recreation or which furnish
services related to outdoor tecreation shaill
not exercise any authority they may have . , .,
or any authority they may hereafter be given,
to make reasonable charges for admission to
such areas, for the use of such facilicties, or
for the furnishing of such services, Except

as_otherwise provided by law or as ma be
rgguxred by lawful contracts entered inho
priot to September 3, 1984, providing that
ravenuas collected at particular Pederal areass
shall be credited to specific urposes, all
fees so cﬁargea shall be covered into a
special account under the Land and Water
Conservation Fund and shall be available for
appropriation, without prejudice to
appropriations from other sources for the same
purposes, for any authorized ocutdoor

recreation function of the agency by which the
fees were collected. (Emphasis added}.
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Thus, in addition to creating special recreation fee accounts for
individual agencies, Public Law No. 90-40] restored the original
exemption language of the Land and Water Conservation Fund Act,
The provision was to take effect March 131, 1970, and until that
date, revenues derived from repealed subsection (a) would
continue to be placed in the Land and Water Conservarion Fund.

In 1970, Congress cirected the Secretary of the Interior “o
complete a policy survey of user and entrance fees., At the same
time, the effective date of subsection (b} of Public Law 90=401
was extended to Decenber 31, 1971, Until that date, revenues
were to continue to de deposited to the Land and Water
Canservation Fund. =2ub, L, No. 91-308, 84 Stat. ¢10.

In 1372, in response to the Secretary’s completed survey,
Congress enacted Publiec Law 92-347, with the aim of completely
revising the recreation fee program, Although this law repealed
much of Public Law 90-401, key provisions regarding the
disposition of fees were retafined:

{e} Except as otherwise provided by law or as
may be required by lawful contracts entered

into prior to September 1, 1964, providin
that revenues collected at particular Federal
areas shall be credited to specific purposes,
all fees collected shall be covered into a
special account in the Treasury of the United
States to be administered in conjunction with,
but separate from, the revenues in the Land
and Water Conservation Fupd. Revenues in the
special account shall be available for
appropriation, without prejudice to
appropriations from other sources for the same
purposes, for any authorized outdoor
recreation function of the agency by which the
fees were collected. . . .

(€) . . . nor shall it repeal or modify . . .
any provision of law that provides that any
fees or chargs (sic) collected at particular
Federal areas shall be used for or credited to
specific purposes or special funds as
authorized by that pravision of law.

Pub. L. No. 32-347, 86 Stat. 359.

Thus Public Law 92-347 retained both the broader exceptions
clause and the special recreation fee accounts provisions of P.L.
90'4010

It should be noted that Public Law 92-347 also distinguished
between "admission fees® and “"special recreation use fees.”
Admission or entrance fees could be charged “only at designated
units of the National Park System administered by the Department
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of the Interior and National Recreation Areas administered by the
Department of Agriculture." 86 Stat. 459. Special recreation
fees were to be imposed by all agencies providing specialized
facilities, equipment, or services at federal expense. It was
these fcees which would bSe deposited in special accounts for the
collecting agency. See H.R. Rep. No. 742, 92d Cong., 2d Sess.,
feprinted in 1972 U.S. Code Cong. & Ad. News, 2823, 2827,

Minor amendments to the fee Provisions of the Act were made in
1973 and 1974. See Public Law 93-81 and 93-203, These
agendments addresséd the types of sites ar facilities far which
fees could be charged and did not change the provisions regarding

disposition of fees.

In 1980, Congress again addressed the issue of disposition of
recreation fees, and included in the fiscal year 1981 Department
of rthe Interior and Related Agencies Appropriations Act, language

providing in part:

Notwithstanding the provisions of Public Law
90-401, revenues from recreation fee
collections by Federal agencies shall
hereafter be paid into the Land and Water
Conservation Fund, to be available for
appropriation for any or all purposes
authorized by the Land and Water Conservation
Fund Act of 1965, as amended, without regard
to the source of such revenues,

Pub, L. No. 96-514, 94 Stat, 2960, Now at 15
U-S.C. s 460;.-53-

While tre Amendment appears to apply to all recreation fees, the
legislative history indicated its purpose was to abolish the
separate recCreation accounts that had first been established in
1968 and maintained €for the Bureau of Land Management, Yational
Park Service, Fish and Wildlife Service, and Forest Service, The
accounts were considered to have only created bookkeeping burdens
without increasing any agency‘'s overall recreation funding. See
S. Rep. No. 985, 96th Cong., 2d Sess. (1980}, T

Public Law 96-514 did nothing, however, to changa the exception
in section 4(f) of the Land and water Congervation Ffund Act for
fees otherwise disposed of by law, Consequently, after 1930,
with the elimination of special recreation fee accounts, all
fevenues were to be placed into the Fund "[e]lxcept as otherwise
provided by law or as may be required by lawful contracts entered
into prior to September 3, 1964, providing that revenues
collected at particular Federal areas shall be credited to
specific purposes. . . ." 16 U.5.C. § 4601-6a(€),

The Land and water Conservation Fund Act had thus come full
circle and recreation fees were to be disposed of in essentially
the same manner as contemplated in the 1365 Act. As we have
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noted, and as acknowledged by Congress, that method of
disposition included covering funds into the Reclamation Fund
where “provided by law." As a result, all recreation fees
collected at reclamation projects since December 31, 1971 (the
effective date of Public Law 930-401) should be deposited in the
Reclamation Fund and rot transferred to the Land and Water
Conservation Fund.

In 1987, Congress once again amended the Act with enactment of
the Omnibus Budget Reconciliation Act cof 1987. Section 5201l(d)
states:

{(d) Repeals--(1l) Title 1 of Public Law 96-514
is amended oy striking out the following
provigions which appear under the heading
*Land and Water (onservation Fund”:
“Notwithstanding the provisions af Public Law
90-401, revenues from recreation fee
collections by federal agencies shall
hereafter be paid into the Land and Water
Conservation Fund, to be available for
appropriation for any or all purposes
authorized by the Land and Water Conservation
Fund Act of 1965, as amended, without regard
to the source of such revenues.®

Pub, L. No. 100-203, 101 sStat. 1330, 1330-266.

As a result, all recreation fees pow are to he deposited into
special accounts, available for appropriation to the collecting
agency in the year following receipts, and not into the Land and
Water Conservation fund., H.R. Rep. No, 391(Il1), 100th Cong., lst
Sess., repcinted in 1987 U.8. Code Cong, & Admin. News, 23113-1,
2313~-382.

If you have further questions on this matter, please call Barbara
Geigld at 343-2748.

Patrici



Solicitor Opinion No. 20

January 4, 1991




. o S—
United States Department of the Intefiort Fi- AMERICA ee—
OFFICE OF THE SOLICITOR e —
P.0. BOX 31394 JEN 7 91 -—- . -'-

BILLINGS, MONTANA 59107-1394

Q¢ REFLI .

January 4771991

ARFNY €T ST

LBR.BL.B520 L—/% S
ey '-/ 7
MEMORANDUN 420 %7* 4 i
TO: Regional Director, Bureau of Reclam;t' m Bllliﬁdé )
Attention: GP-420 /+"€£Em2l_——~- SR
| B . X
FROM: Richard ¥. Aldrich, Field Solicitor b?f#27‘ B

Pacific Northwest Region (Billings) 200

SUBJECT: Contract No. 4-AG-5C-02650, McGee Creek Recreation,
McGee Creek Project, Oklahoma (Recreation Management)

You have requested that this office provide advice on four issues
with regard to compliance with the Federal Water Project
Recreation Act (Public Law 89-72) and other Federal laws and
regulations,

l. The proposed contract provides for the accumulation of
interest on the unpaid balance with no billings sent to the State
during the 10-year development period.

We believe that Congress has given the Secretary the authority to
defer repayment obligations on an interim basis and to
renegotiate a contract to account for such an adjustment. This

. would include interest. The Secretary, in his good discretion,
may provide for a lump sum interest payment at any time in the
renegotiated contract period. We suggest that the Bureau provide
annual statements on interest accrued to date.

2. Development of recreation facilities by the State
proportionate to accumulated interest instead of paving
Reclamation the accumulated interest on the unpaid balance.

We conclude that Congress has not given the Secretary the
authority to have interest paid through additional facilitiesg.
The interest owing is due the United States and Congress has not
authorized and appropriated its expenditure.

3. Considering that the expenditures by the State are subject to
State appropriations as in,Article.ZO, where does this leave
‘Reclamation with respect to debt collection, and is it legal for
Reclamation to include such a provision in a contract?



We believe that Reclamation is in a difficult pesition concerning
debt collection. vYou have contracted away the right to' demand
payment. While the Oklahoma legislature holds the key to payment
of past and current obligations, Reclamation should review itg
internal rules concerning future contracts with unreliable
contractors.

AS to the legality of Article 20, we understand that the contract
was entered into pursuant to Section 2(b) of pPublic Law 89-72.
Subpart (b)(1l) provides for up front delivery. While the statute
can be construed to allow incremental up front delivery, i.e. as
we build -- they build, we do not believe Congress intendad there
Lo be any potential for lack of payment. We conclude that
Congress has not given Reclamation the authority to allow a
contracting entity not to be obligated.

4. Whether the unpaid obligation referred to in article 54 of
the contract is $1,347,500 (the total expended by Reclamation),
$722,500 (50 percent of the total expended by Reclamation, or a
different amount with the accumulation of interest during
construction. We bhelieve that the in kind obligation would be
$1,347,500, but a repayment obligation would be $722,500,

We conclude that you are correct. The in kind ohligation is a
Sec. 2(b)(1) payment and is based on the contractual obligations
accepted by each party. A repayment obligation is a Sec. 2(b)(2)
repayment and is based on product delivered.

Please feel free to contact the office if you have any questions.

For the Fiefd Solicitor
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SUBJECT: sSection 504 of the Rehabilitation Act and R

Public Law 89-72 - ~ —

You have asked this office to address several lssues concerning
Reclamation compliance with Section S04 at Reclamation Facilitie
whlere constructicn of recreation facilities is governed by Public
Law 39-72 (P.L. 39-72). 4e provide the following:

2oces tne Rehabilization acr of 1273 orcvide Reclamation with the
authority to:

t. Expend funds, at areas we manage, assocliated with bringing
racreation facilicies into § 304 comoiiance when recreaticn is
Aot an authorized oroject purnose, and when the facilities are
considered above and bevond tnat necessary to meet minimum nealth

and sarety needs?

NO - we do not believe the general provisions of Section 504
provide superceding authority for constcruction at Reclamaticon
recreation facilities, when recreation facilities are not an
authorized project purncse.

2. Change the interpretation of "aminimum basic facilities" under
?.L. 39-72 to include access to facilities for the physically
challenged?

Yes - we believe that Section 504 can be read to expand the
definition of minimal health and safety needs.

3. Cost-share Secticn S04 compliance activities with non-faderal
managing agencies that manage Reclamaticn recreation areas when
the limits imposed by P,L 89-72 have been reached.

We do nct believe Section 504 provides Reclamation with a waiver
of the 100,000 spending limit under P.L. 39-72.



4. Enter into an agreement providing funds to a nonprofit
organization such as the Physically-Challenged Access Lo the
Woods (PAW) for § 504 compliance (outdoor activities) at areas
where recreation is not an authorized purpose?

Reclamation does not need § 304 to enter into such agreement and
S 504 does nor provicde authority for Reclamation to exceed the
spending cap under P.rL, 39-72.

5. Use challenge grants to bring facilities into compliance?

To the extent that Reclamation uses the tarm “challenge arant” co
nbtain a line item appreopriation for cost-sharing moneys, this
office continues to advise that it recommends that authorization
Py appropriation is disfavored.

To the extend that Reclamation uses “challenge grants" merely as
arants ot monev to specific organization for use at specific
locations, it appears as though this arrangement does not
conflict with the P.L. 39-72 ceiling cap.

L)
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Memorandum
To: Regional Director, Bureau of Reclamation, Upper Colorado Region,
Attn: Darrell P. Welch, UC-454
From: Regional Solicitor, Intermountain Region
Subject: Authorization and Cost Share Requirements for Facilities Provided for

Under P.L. 89-72

You have asked for an interpretation of the restrictions on cost sharing for
recreation and fish and wildlife facilities under the amended provisions of P.L. 89-
72. We conclude that there are three basic scenarios for cost sharing covered by
the provisions of the Act. The first is a facility which was authorized by the
provisions of P.L. 89-72 for which a management and cost sharing agreement with
a non-federal partner was in place during the planning and construction phase.
Under section 2(a), the non-federal partner must agree to bear not less than half of
the costs of construction, operation, maintenance and replacement for both
recreation and fish and wildlife facilities. The second possibility is a facility
authorized by P.L. 89-72 for which no management and cost sharing agreement
was entered into during the construction phase. For such projects, minor facilities
may be constructed on a non-reimbursable basis without a non-federal partner or
construction of new facilities or expansion of existing facilities may be undertaken
upon execution of a management and cost share agreement under the provisions
of section 3. Finally, a facility which was not authorized under the provisions of
- P.L. 89-72 may still have investigation, planning, construction, operation,

" maintenance or other provision made for recreation or fish and wildlife use under
section 7 of P.L. 89-72 by meeting the conditions of sections 3(b) or {c).

BACKGROUND

When the Reclamation Act of 1902 was passed, the only authorized purpose of
Reclamation projects and facilities was to provide water for irrigation of farmland.
This situation has changed dramatically over the years and now there are
numerous purposes for Reclamation projects and facilities. Recreation and fish and



wildlife uses of Reclamation facilities have evolved over time. While the
construction of large storage reservoirs and canals had an immediate impact on
recreation and fish and wildlife and provided numerous opportunities for enjoyment
of these resources, it was some time before the impacts and opportunities were
legislatively recognized. Congressional authorization to develop these resources
began with an Act to promote the conservation of wildlife, fish and game, and for
other purposes passed on March 10, 1934. Various acts expanded upon this initial
authorization, including the Fish and Wildlife Coordination Act of August 14, 1946,
and the Colorado River Storage Project Act of April 11, 1956, until Congress
passed P.L. 89-72, the Federal Water Project Recreation Act, on July 9, 1965.

P.L. 89-72 was passed to meet specific Congressional policy goals. The Act was
amended by Title XXVIII of P.L. 102-575, the Reclamation Recreation Management
Act, on October 30, 1992. The Reclamation Recreation Management Act states
that the Congress felt the original provisions of P.L. 89-72 were too restrictive and
did not allow for a reasonable federal contribution to the costs of developing
recreation at federal water facilities. Section 1 of P.L. 89-72 provides:

It is the policy of the Congress and the intent of this Act that (a) in
investigating and planning any Federal navigation, flood control,
reclamation, hydroelectric, or multiple-purpose water resource project,
full consideration shall be given to the opportunities, if any, which the
project affords for outdoor recreation and for fish and wildlife
enhancement and that, wherever any such project can reasonably
serve either or both of these purposes consistently with the provisions
of this Act, it shail be constructed, operated, and maintained
accordingly; (b) planning with respect to the development of the
recreation potential of any such project shall be based on the
coordination of the recreation use of the project area with the use of
existing and pianned Federal, State, or local public recreation
developments; and (c) project construction agencies shall encourage
non-Federal public bodies to administer project land and water areas
for recreation and fish and wildlife enhancement purposes and
operate, maintain, and replace facilities provided for those purposes
unless such areas or facilities are included or proposed for inclusion
within a national recreation area, or are appropriate for administration
by a Federal agency as a part of the national forest system, as a part
of the public lands classified for retention in Federal ownership, or in
connection with an authorized Federal program. for the conservation
and development of fish and wildlife. (79 Stat. 213; 16 U.S.C. §
460/-12)

Most importantly, however, P.L. 89-72 makes recreation and fish and wildlife uses
approved, primary purposes of Recl_amation projects. This elevation to a primary

2



purpose allows a portion of the construction costs of the entire project, as well as
a portion of the project water supply, to be allocated to recreation or fish and
wildlife purposes.! This allocation of costs and water supply to recreation or fish
and wildlife purposes allows these uses to be considered and planned for in their
own right, rather than as incidental uses of facilities which are authorized for other
purposes. However, this elevation and allocation raised new issues of
reimbursement for construction costs and for operation and maintenance (O&M)
costs. Further, for a number of reasons, P.L. 89-72 is seldom used to authorize
dam construction or major land acquisitions. Instead of using P.L. 89-72 to
authorize multipurpose construction, other authorities such as section 8 of the
Colorado River Storage Project Act of April 11, 1956, are usually employed and
P.L. 89-72 is usually reserved for facilities that are exclusively recreation and fish
and wildlife.

It must be understood that P.L. 89-72 is an alternative recreation authorization
where management and operation of the facilities so authorized are not going to be
carried out by the federal government. Thus, the Act is an authorization for a non-
federal entity to manage certain activities upon federal lands.? P.L. 89-72
establishes three basic sets of circumstances where federal cost sharing will be
made available. Each of those sets of circumstances also has conditions which
must be met by Reclamation and the non-federal managing agency as well as
restrictions that apply depending upon the conditions that have been met.

DISCUSSION

I Cost Sharing Where Recreation and Fish and Wildlife Are
Planned and Authorized Project Purposes And Signed
Agreements Predate Implementation

Section 2 of P.L. 89-72 deals with a situation where recreation or fish and wildlife
functions have been planned into the authorization and construction of a project
and the non-federal management partner has committed to a cost share
agreement. ‘This section acts like section 9 of the Reclamation Project Act of

1 Throughout this opinion the phrase "recreation or fish and wildlife” will be used. This
must not be understood to mean that Reclamation must choose one or the other, it merely
circumvents the annoying use of and/or.

2 Where the federal government is going to manage recreation or fish and wildlife activities on
Reclamation project, the authorization would come from P.L. 88-578 or some other statute.

3



1939, 43 U.S.C. § 485h, by allowing cost allocations for new projects.®> Section
2(a) provides that, if a non-federal management partner has signed an agreement
which shares costs for both construction and O&M costs allocated to recreation or
fish and wildlife purposes, then the portion not borne by the non-federal partner is
non-reimbursable. Section 2(a) provides:

(a) If, before authorization of a project, non-Federal public bodies
indicate their intent in writing to agree to administer project land and
water areas for recreation or fish and wildlife enhancement or for both
of these purposes pursuant to the plan for the development of the
project approved by the head of the agency having administrative
jurisdiction over it and to bear not less than one-half the separable
costs of the project allocated to either or both of said purposes, as the
case may be, and not less than one-half the costs of operation,
maintenance, and replacement incurred therefor—

(1)  the benefits of the project to said purpose or purposes
shall be taken into account in determining the economic benefits of
the project;

(2)  costs shall be allocated to said purpose or purposes and
to other purposes in a manner which will insure that all project
purposes share equitably in the advantages of multiple-purpose
construction: Provided, That the costs allocated to recreation or fish
and wildlife enhancement shall not exceed the lesser of the benefits
from those functions or the costs of providing recreation or fish and
wildlife enhancement benefits of reasonably equivalent use and
location by the least costly alternative means; and

(3) not more than one-half the separable costs and all the joint
costs of the project allocated to recreation and fish and wildlife
enhancement shall be borne by the United States and be
nonreimbursable.

Projects authorized during the calendar vear 1965 may include
recreation and fish and wildlife enhancement on the foregoing basis
without the required indication of intent. Execution of an agreement
as aféeresaid shall be a prerequisite to commencement of construction
of any project to which this subsection is applicable.

3 That section 2 of P.L. 89-72 was meant to apply prospectively is clear from the last
paragraph of the section which allows projects authorized in 1965 to include recreation or fish and
wildlife components without the requisite cost share agreement in place.

4



Section 2(b) provides a choice of methods by which the non-federal partner may
pay the costs for which they have accepted responsibility. Section 2(b) states:

(b)  The non-Federal share of the separable costs of the project
allocated to recreation and fish and wildlife enhancement shall be borne by
non-Federal interests, under either or both of the following methods as may
be determined appropriate by the head of the Federal agency having
jurisdiction over the project: (1) payment, or provision of lands, interests
therein, or facilities for the project; or (2) repayment, with interest at a rate
comparable to that for other interest-bearing functions of Federal water
resource projects, within fifty years of first use of project recreation or fish
and wildlife enhancement facilities: Provided, That the source of repayment
may be limited to entrance and user fees or charges collected at the project
by non-Federal interests if the fee schedule and the portion of fees dedicated
to repayment are established on a basis calculated to achieve repayment as
aforesaid and are made subject to review and renegotiation at intervals of
not more than five years. (79 Stat. 214; 16 U.S.C. § 460/-13)

The chief advantage of using section 2 for providing construction and O&M
funding is that the funds and allocation of resources to promote and achieve
recreation or fish and wildlife purposes can be built into the project as well as the
water supply. This method eliminates much of the conflict that can arise when
recreation or fish and wildlife purposes are included in a project only as add-ons
which do not, then, achieve the full consideration that may be desired.

. Cost Sharing Where Recreation or Fish and Wildlife
Cost Sharing Agreements Have Not Been Executed Initially

However, even where no cost sharing partner has come forward to satisfy the
requirements of section 2 for the provision of recreation or fish and wildlife
functions in the initial planning, some funding for construction and O&M is still
available from federal sources under certain circumstances. Section 3 of the Act
details the circumstances under which recreation or fish and wildlife construction
and O&M costs may be allowed on a cost sharing basis even if no agreement or
planning was provided in initial stages. Section 3 also allows for the expansion or
modification of recreation or fish and wildlife facilities which have been previously
authorized under the provisions of P.L. 89-72.

Section 3(a) brqvides for facilities for recreation or fish and wildlife uses if they
also serve other project purposes or are minimal in nature. These minimal facility
costs are totally non-reimbursable. Section 3(a) states:

{(a) No facilities or project modifications which wiil furnish recreation
or fish and wildlife enhancement benefits shall be provided in the




absence of the indication of intent with respect thereto specified in
subsection 2(a) of this Act unless (1) such facilities or modifications
serve other project purposes and are justified thereby without regard’
to such incidental recreation or fish and wildlife enhancement benefits
as they may have or (2) they are minimum facilities which are required
for the public health and safety and are located at access points
provided by roads existing at the time of project construction or
constructed for the administration and management of the project.
Calculation of the recreation and fish and wildlife enhancement
benefits in any such case shall be based on the number of visitor-days
anticipated in the absence of recreation and fish and wildlife
enhancement facilities or modifications except as hereinbefore
provided and or the value per visitor-day of the project without such
facilities or modifications. Project costs allocated to recreation and
fish and wildlife enhancement on this basis shall be nonreimbursable.

Section 3(b) allows Reclamation to provide lands and water areas as a basis for
recreation or fish and wildlife development as well as construction of facilities to a
non-federal partner under certain conditions. Those conditions appear in section
3(b)(1) and are that the non-federal partner must agree to pay one half of the cost
of: 1) construction of facilities, 2) planning and 3) O&M. If these conditions are
met, the lands may be provided and planning and construction may proceed with
the federal portion of the costs being non-reimbursable.* However, section 3(b)(2)
requires that lands which were acquired for recreation or fish and wildlife purposes
which are not used for that purpose within 10 years under the conditions set forth
in section 3(b)(1) should be disposed of. Section 3(b) provides:

(b) Notwithstanding the absence of an indication of intent as
specified in subsection 2(a), lands may be provided in connection with
project construction to preserve the recreation and fish and wildlife enhance-
ment potential of the project:

(1) If non-Federal public bodies execute an agreement after
initial operation of the project (which agreement shall provide that the
non-Federal public bodies will administer project land and water areas
for recreation or fish and wildlife enhancement or both pursuant to the
‘plan for the development of the project approved by the head of the
agency having administrative jurisdiction over it and will bear not less
than one-half the costs of lands, facilities, and project modifications
provided. for either or both of those purposes, as the case may be, and

* The disadvantage of providing facilities under section 3(b) as opposed to section 2(a) is that
there will generally be no allocation of a water supply where the facilities have been, in essence,
added on instead of being included and agreements signed in the initial stages.



not less than one-half the costs of planning studies, and the costs of
operation, maintenance, and replacement attributable thereto) the
~ remainder of the costs of lands, facilities, and project modifications
provided pursuant to this paragraph shall be nonreimbursable. Such
~agreement and subsequent development, however, shall not be the
basis for any reallocation of joint costs of the project to recreation or
fish and wildlife enhancement.

(2)  If, within ten years after initial operation of the project,
there is not an executed agreement as specified in paragraph (1) of
this subsection, the head of the agency having jurisdiction over the
- project may utilize the lands for any lawful purpose within the
jurisdiction of his agency, or may offer the land for sale to its
immediate prior owner or his immediate heirs at its appraised fair
market value as approved by the head of the agency at the time of
offer or, if a firm agreement by said owner or his immediate heirs is
not executed within ninety days of the date of the offer, may transfer
custody of the lands to another Federal agency for use for any lawful
purpose within the jurisdiction of that agency, or may lease the lands
to a non-Federal public body, or may transfer the lands to the
Administrator of General Services for disposition in accordance with
the surplus property laws of the United States. In no case shall the
lands be used or made available for use for any purpose in conflict
with the purposes for which the project was constructed, and in every
case except that of an offer to purchase made, as hereinbefore
provided, by the prior owner or his heirs preference shall be given to
uses which will preserve and promote the recreation and fish and
wildlife enhancement potential of the project or, in the absence
thereof, will not detract from that potential. (79 Stat. 214; 16 U.S.C.
§ 460/-14) .



Section 3(c) allows for expansion or modification of existing facilities.® The
expansion or modification of existing facilities can proceed if the need for them is
established and a non-federal partner will agree to manage them and pay up to one
half of the construction, planning and O&M costs of the expanded facilities.
Section 3(c) provides:

(c) (1) | Any recreation facility constructed under this Act may be
expanded or modified if—

(A)  the facility is inadequate to meet recreational demands;
and

(B) a non-Federal public body executes an ’agreement which
provides that such public body — :

(i) will administer the expanded or modified facilities
pursuant to a plan for development for. the project that is ap-
proved by the agency with administrative jurisdiction over the
project; and

(ii)  will bear not less than one-half of the planning and
capital costs of such expansion or modification and not less
than one-half of the costs of the operation, maintenance, and
replacement attributable to the expansion of the facility.

(2) The Federal share of the cost of expanding or modifying
a recreational facility described in paragraph (1) may not exceed 50
percent of the total cost of expanding or modifying the facility.

5 Some questions have arisen from the fact that section 3(c) only states "recreation”
instead of “recreation and fish and wildiife". The questions are based on the issue of whether,
given the omission, the provisions of section 3(c) can be applied to fish and wildlife uses and
facilities as well as recreation uses and facilities. The Reclamation Recreation Management Act
which added section 3(c) to P.L. 89-72 uses the word "recreation” throughout and never uses "fish
and wildlife®. Thus, we must conclude that the provisions of section 3(c) are only available for
recreation uses. However, section 3(b) allows expenditures for "lands, facilities and project
modifications® while section 3(c) allows expenditures for facilities to be "expanded or modified."”
The only difference here is the authorization to expand existing facilities under section 3(c).
Nevertheless, section 3(b) allows new construction or modification of existing facilities. Thus, to
the extent that work for fish and wildlife facilities would qualify as new construction or
modification of existing construction, it could be allowed under section 3(b); however, expansion of
existing facilities is not allowed by this section.



lll. Cost Share and Management Agreements for Projects Not
Authorized Under P.L. 89-72

P.L. 89-72 also makes provision for recreation or fish and wildlife facilities at
reservoirs which were not authorized and planned using the provisions of the Act.
Thus, if a project was authorized before 1965 or was authorized without reference
to P.L. 89-72, section 7 of the Act allows that project to plan and construct
recreation or fish and wildlife enhancement facilities under the same conditions
imposed by section 3(b) or (c). Section 7 states:

(a) The Secretary is authorized, in conjunction with any reservoir
heretofore constructed by him pursuant to the Federal reclamation
laws or any reservoir which is otherwise under his control, except
reservoirs within national wildlife refuges, to investigate, plan,
construct, operate and maintain, or otherwise provide for public
outdoor recreation and fish and wildlife enhancement facilities, to
acquire or otherwise make available such adjacent lands or interests
therein as are necessary for public outdoor recreation or fish and
wildlife use, and to provide for public use and enjoyment of project
lands, facilities, and water areas in a manner coordinated with the
other project purposes. Lands, facilities and project modifications for
the purposes of this subsection may be provided only after an
agreement in accordance with subsection (b) or (c) of section 3 of this
Act has been executed.

Thus, the cost share requirements for construction, planning and O&M functions
for non P.L. 89-72 facilities are the same as the requirements for facilities where
P.L. 89-72 was a factor in authorization but where no cost share and management
agreement was obtained before authorization and construction.

CONCLUSION

For the foregoing reasons we conclude that there are three basic scenarios for cost
sharing covered by the provisions of the Act. The first is a facility which was ‘
authorized by the provisions of P.L. 89-72 for which a management and cost
sharing agreement with a non-federal partner was in place during the planning and
construction phase. Under section 2(a), the non-federal partner must agree to bear
not less than half of the costs of construction, operation, maintenance and
replacement for both recreation and fish and wildlife facilities. The second
possibility is a facility authorized by P.L. 89-72 for which no management and cost
sharing agreement was entered into during the construction phase. For such
projects, minor facilities may be constructed on a non-reimbursable basis without a
non-federal partner or construction of new facilities or expansion of existing

9



facilities may be undertaken upon execution of a management and cost share
agreement under the provisions of section 3. Finally, a facility which was not
authorized under the provisions of P.L. 89-72 may still have investigation,
planning, construction, operation, maintenance or other provision made for
recreation or fish and wildlife use under section 7 of P.L. 89-72 by meeting the
conditions of sections 3(b) or (c).

If you have any further questions, please feel free to contact the undesigned.

DAVID K. GRAYSON
Acting Regional Solicitor

by CHRISTOPHER B. RICH
Attorney

CBR:mdn:01127\95: Chris: General:Cost Share Requirements (SHARE}

10


sleffel
Rectangle


Solicitor Opinion No. 23

May 16, 2006




ntted Srates l)cp;n‘lmcm of the Interor

AR T IR T I AT BN

R } [T P
\!|\_ ey Yy 75
LTS OO e T
Hureau of Reclamation y
i .
" ¢ s
S . . - s A
bovom !Hl“ﬁi\k(whh’ Ansrant Sobcng N _ Slire A S s

] rc 7
Bronch of Water and Power [y iaion ot l ‘m.i and Woater Redog o

Sy Spphicabibiny ot the Pedera) Linds R oreation Inhancement Aot

Phacmemerandum cesponds 1o the Burean of Reclamation < Heckunation request it
the Sodnator s O ee answer - PeCiIC glicstions thout the of¥ects of the Federal |ands Recreation
Froheovement Actithe Actor FEREAY b ) NS Tade VHT on Reclunation < reoureatien

“1!‘“‘.1&1”]‘\

From the satset it shoadd e noted dot FLRI A Prosistons apply o tecrsilion fres
charcednder FER i l seeptas specitied i the et B RE A ulnu Aot repeal or alter
Rechamanon s o ting u.nhurmm‘ el fees o provde recreatton Dacthines FLRE A
PN bees oy nate aathorty to charge fees ot cortaan Redlamation stes that meet FLRE A Criter
thone ares, Redlantaton can charge aither the FIREA fee or the et fee, but not boih,
ance the Acr prosrdes that “fthe Secretary Shall establish the munmum munher of fecreativn
vosad haib e ond the collecnon o imaluple or L ered recreation fees for sumlar v,
wtrtsor prowtams T FLREA, sec 803 FEREA Also prosdes atthonity for special uae
permits under section 8O3thy Generally, it the fee is charged under FERE AL 1t should be
redited tothe FEREA fund established by the Act, swith 80 percent of the 1ee reimvested in the
reersalten site Hthe tees are vollected cnder another authority then therr disposition and
credhti s not attected by FLREA and the tunds should continne 1o be ore dited m the same way
e e Petore passage o FEREA S Note, however, that FIREA finds m av ot be “taken
acont tor bt o certam I or Dor e e dlocatom s ‘.v_i:hl.lH;‘ As established by

wotion SEH B CE the At
\. Reclumation’s Existing Authoriticy

Aotore Coneress enacted T RE A Peclunation menaped most ot s reerention are i

ard Sredeiel Soater Project Recreation Actof 2965 Pab L e ST TOU N s

N AT N R F 1RV SR g s amrended (the Gy Fooreation . \otiand the
Pochamatyon Recie oo AV pavement Motor T2 Dade NNV T o the RedLenation Fr O
Uhoraiion \«.7 Poa Pl a2 T i e US C s bady T Bad mecieanon

creraon i e e the Fanad o 11 oo Comervaton D oand Aot ot ARSI 3 A O



N T CF o g Y e ; i . . ; ~ . Ny i . i
TN SN N i cd I TN O g o sodooeoamende W UE U it e

- [N PRyt . S . e T P N S L
R O R At O S RRPE A £ PRE S TR }‘?;U‘:ﬂ.\i’.:w.". o has itk T nareyg CPLRED TOLTT ey et

TUUS LTUICT N R UENrL T A ey o Tl Statntes ;‘-r':t".zx:i\ SO tnen
h T 1 el N f TR [ . .
S arrement SOl ot ae I N g e iy b s e OO T g

e FesBamanon Prvsecrs Anathor zann AYSAARRY S A LY R TR YIS B W

bander the a3 Recreation Act Rechamation e Danaged recreation e hines oo
whiattcalls the nunimum role ™ Sechion 3ai of the 11965 Recreation AcUrequres that. andeas

Mecharumon B a non- tederal DRaning rartner of project-spei e leeslation provesding

crierae L mas cnly Construct hasie recreativeaereiated Caohinie s Mocheranon has wterprore
Pasic twolites” foinciude Ceardrads, turmaronnds 1 che viads P enisting roads, and puonon e
Foclamaton o mterprets “the mummum mie™ o allow tacility improyvements neressary fog
tweessivlity and for the health and safety of visitors as part of these tacilines  Reclamution
senerally does not charge fees for use of these basic faciities. In sume arcus, non-federal
matiading partners have built recreation faailities that they Liter turn hack 1o Rechamation o coan
and eperate Inchese siteations, Reclamation contindies o charge fees mothe wame oy the -
tederal manaving partner did Reciamation collects Tees for e of these racntes pder the fo0

Wt dinch srends the 1993 Recreation Act

bhe Nevo Melones recreation area is the ondy area that Revlaniation drrectiy niaged
under the sutherity of the EWCF AL Reclanation coliceted recreation aser tees for a vareiy of
uses such as vampgrounds and special events pursuzant to the LWCEA (16 US O $ 401-6achs 10
cohemever this suthority was repeiled by FIRE A (Section $1 24y,

Section s provides No recreation tacilites will be provided i the absence ot g non-
tederal operatoc unfess: “(1) such facitities . senve other projfect purposes and [are] justiiied
without regard 10 such incidental reereation or fish and wildlife enhancement benetits: 23 they e
i facdities which are required for the public heulth and sitfety and are Tocated at decess
comnts provided By roads extsting at the tme ot Protect Construction or constpacted for the
admintirstion and mansgement of the orerect 1965 Recreation \tosee Sademphass wdde b

Fac T9OT At provides
Proonasdeterminaten that ay ik tee, chinge, or commui<sion 5 reasenatle o
sPPrornate. the Necretan scung threush the Commissioner of Reo smation i
anthoneed o eutahd
cATHling fees ror spplivatons and other Jocumients concormnin,
ity spon and use ol RecLimation lands;
cBrecreation ser fees: and

i «} . N H » PR v 4 -
PV LTArIes or JonUn v ons bor the e oo AR S TN S AT



PLRE Y secron 8150 repealed Boclanatn o « thonino snder the TV O]y

. , i , . \
R A A N R STRL B S IPTERNST IS TN VISR RV

' H . : A ot . \ I . : Sy B ' .
Porder b 9O NG Rechmmanion s athogec |, wapand rocreaton oloes nd o

cetabhshorecroaton eer teos and CURTLEN O R s o The 1se of Rechamiata L
Atter derermung that ~uch tee s Ureasonanle e Appreprate oSe SRS By Fands
‘.'\_;'w:ndcsi By rhe Neoretany mncarm e onb the pros saons o s HUe are non-reins "nu sabi gnder

todenad o] Aredy b
4 Foderal Tands Becreation b ahancemtent {ct

FPEREA proswdes authory for Reclamanon to oh wge three tvpes o tees standard
e revrvation fees, expanded ainenay cecrention fees, il specid tecreation perniit ees
FEREAD eos 8C30-ih) Standard anenity revreation tees and \.\P anded amenity recreation fees
s hc . h reed ondy Jor recreation areas that et detined Giterain the \ot For special
tecnsaiion permit feesc FEREA provides the Secretany authort Yty pssue a puml recrention
persont lee and Chirze aspecial recrention permit fee iy Lonnecuon with the ssuance of the
PRIt Loy Py Jl e e reation dses o tederal recreationd Linds and swater, soch as STOon

autie e rnoreahen esentomotonced recreational selicle e T REAL see ¥03 frncontrig
o thie stardard ey fee and expanded ety teevotervn FLREA contains no critersa
Ju;p i whoere special use pe rm:lw may be charved © Thus, under FLRIA.L spectal use permat
fees may be choarzed onany tedenad recreation Tands and waters. ederal recreation Linds il
waters” are detined by the Act as: “lands ur waters managed by Federal Land management

speieys D which indhudes Rechimation nnder the Aot

FEREA reguires that 60 1 80 pereent of the revennie generated by these fees he
cetvested tor recreation amenities, acihities, and services at the site at which they were
cellected FERE A sew SOT(O1y ihe balance o avalable tor expenditure “ageney swide
FEREA wee 807 ow )

Shhe fndependent OMees Appropriation Ao IO LIS O 970 thores the

» T

Boad ot cach tederal iaeney o "prescithe regulanons catablishing the chatve tor aservice or

Hun of vale prosaded By the acency A0 Y 97000 The JOAN reguires that wlnrees be Foar

S

sred ased o e G eramient’s costs he v slue o the Sl et i o the recivent, e piatl

oty e miorest e erveds and otfier relen it et T NeAranhag fraifs (e 1 Nurtice
Proopge BT b Sdon o3 s%th € 1997 Your corpmal menonadham Gd e A SUNET

s

g Leeiie b OO e o ot e b et e o e rand



B. Speartic Questiony

Pl oot coepends S Meciamation . el e ions dbent he oo e FORE N

LIV T RO S o e el e o g

Lo Does FERE A amend or repeal Reclamation’s authorny to allow non-Federal
pubhe bodies to manage Reclamation project recreation areas pursuant to the Federal
Witer Project Recreation Aet?
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Reclamation fund pursaant 1o the {nterior Department Appropriation Act of May 9101
(43 U508 392a), which provides: *\Jl maoneys received by the United States in
connection with any irrigation project. .. shall be covered into the reclamation fund,
exceptin cases where provision has been made by law or contract fur the use of such
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cnhancement of a [non-FLREA] reereation area, is it limited to using the reyenues to
enhance the areas so that it meets the section $03(f) standard amenity criteria of FLLREA?

Noo Rechunation s not himtted o using e ageney-swede FEREA revenues to turn neo-
FLREA recreativn sites into FIEREA recreation ~ites.

6. FLREA directs all recreation revenues be placed into the special recreation ,
account established under Section 867(a) and expended in accordance with Section S08, If
there is project-specific legislation dirccting specifie crediting for revenues generated on
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that project, including recreation revenues., are the recreation resenues for that project
credited to the special recrention aceount pursuant to section S07a) arin accordance w ith
the special legislation pursuant (o section ST4hY16) ol FLRE A

Foranstance, if a participating project of the Colorado River Starage Project is
qenerating recreation revenues, would recreation res enues be credited to the Upper
Colorade River Basin Fund under the ( RSPA of 1936 (431180 § 620d) or o the special
recreation fund established by Section $07(a) of FI R Fa?

FEREAN Bivects that all revenues cenerined by ETRLEA recreation oo he piaced e the
pecialencs aecomts established sader secnon S0 and he expended i accardanes with
sectien ROXC T abhe provides that BT RE A conerated Diods Yy ot be taken mto account tor te
parpeses of anv other rovenue allocaton lasy Sec XE4hylo) Reclamation should credit e
fnds ws provided mthe statute authonzing the collection ot the fees or to miscellancous
Department of the Treusury recerpts in the absence of any spectfic Jirection

fcthe CRSPA example above 1t Rechunation churges a recreation tee for Colorado Ry,
Storage Project sites under FLRE A then the money vollected goes 1o the FILREA account It
Hectamation Charges o recremtion tee under € RSPA authority. it should credit the funds 1o the
[pper Colorsdo River Basin Fund Stnlarly o recrention revenues are venerited on the
Boulder Chnvon Project nnder FLRE AL he revennes should be credited to the special recreation
acvonnt establishied by Section 80700 of FIREA  1n no cvent iy revenues goenerated dnder
FUREA Be adlocated o the Codorado Rover Dam Fond,as expresaly stated i section S by 1
ot FLREA

7. Reclamation issues concession contracts pursuant to the Reclamation Act of 1902
and collects the corresponding franchise fees hased on revenues rececived from third
parties. Prior to passage of FLREA, Reclimation has credited the concession revenue
based on the status of the land involved in the concessinn contract. 1f the Lands are
acquired, the revenue is eredited to the project in accordance with Reclamation policy, and
if the Lands are withdrawa, the revenue is credited to the Reclamation fund in accordance
with the Sundry Civil Expenses Appropriations Act of July 19, 1919 (43 U.S.C. § 394).

Does FEREA provide authority for Reclamation to issue concession contraces? If
FLREA does not provide authority, will the res enues coliected from concession contracts
issued purswant (o the Reclamation Act of 1902, as amended and supplemented, be credited
to the recreation account established by FLREA in section 807(a) or continue to he credited
hased on Fand status pursuant to Section SH(c) of FI.REA.

Peclamution currentdy enters coneession contracts for the Provision of some reereati
wiv ko ok Redaniation Linds nnder the authorty of the 1902 Act dhe 1939 AL and the 1965
Fooreaom et N here Reclamution is chareing coneession tees for Recreanon <o ioes under
e TUT NG the 1939 At anmd the 1965 Net i honld continae crediting those revennes i the



same @y it did pnor to passage of FIREA. FLREA does not provide any additional explicit
authority tor Reclamation o issue concession contracts.

8. We helieve Reclamation has authority to issue special recreation use permits. In
the past, Reclamation has credited the revenues from these permits hased on the status of
the lands involved. Specifically, if the lands are acquired, the revenues are credited to the
project in accordance with Reclamation policy, and if the Lands are withdrawn, the
revenues are credited to the Reclamation fund pursuant to the Sundry Civil Expenses
Appropriations Act of 1920. Our review of FLREA did not find any provision that repealy
Reclamation’s authority to issue special recreation use permits or credit the revenues from
those permits as deseribed in this paragraph. Is this interpretation correct?

Yes. If a fee is charged under authority other than FLREA (i.e.. the 1992 Recreation
Management Act), then Reclamation should continue to credit it the same way it has in the past,
It Reclamation begins charging a fee under the FLREA grant ot authority (§803(h)), it should
credit the revenues as set out in FLREA.

9. Section 803(h) of FLREA provides authority for Reclamation to issue special recreation
use permits and requires revenues from the permits be credited to the special account
established by section 807(a) of FLREA. . . We believe that if the recreation site was
authorized pursuant to the Federal Water Projects Recreation Act of 1965, as amended,
and Reclamation chooses to issue a special use permit for that recreation area pursuant to
section 803(h) of FLREA, the revenue returned to the FLREA special fund cannot be used
at the recreation site authorized by the Recreation Act of 1965, Is this interpretation of
FLLREA correct?

No. As discussed in response to Question 4. above, FLREA funds can be used at the
Recreation Act of 1963 sites. In reaching a different result, Reclamation may be interpreting the
phrase “may not be taken into account for the purposes of [the 1965 Recreation Act]™ as meaning
that the 20 percent of FL.REA funds authorized for expenditure “agency-wide” may not be used
tor any of the purpuses (recreation and fish and wildlile cnhancement) of the 1963 Recreation
At We helieve that the prior reading of the statutery provision, which allows expenditure of
these funds at 1965 Recreation Act sites, 1s more consistent with the purpose of both statutes and
ix theretore the better reading of the statute.

[Fyou would like to discuss ths matter turther, please feel tree to call me or Megan
Walline, at1202) 208-4379.
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