[bookmark: _GoBack]TEMPLATE for Title I P.L. 93-638
NON-CONSTRUCTION Contracts

The attached template has been designed and developed to facilitate the negotiation of Indian Self-Determination Act (Title I) non-construction contracts pursuant to the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450 et seq.) (P.L. 93-638) (Act or 638) for Reclamation programs and projects.  [Note:  Footnotes within this template are included for guidance purposes only and should be deleted from the final contract prior to execution.]

As required by the Act, the template contains required provisions of the Model agreement found in section 108 (25 U.S.C. 450l(c)) which must be incorporated in all 638 non-construction contracts negotiated by a Department of the Interior bureau.  In accordance with 25 CFR 900.2(c), it also incorporates by reference the provisions of 25 CFR Part 900 and any amendment thereto.  These provisions are binding on the Secretary and the Contractor except as otherwise specifically authorized by a waiver under section 107(e) (25 U.S.C. 450k(e)) of the Act.  Section (e) of the template, Other Provisions, contains additional provisions which, although not included in the model 108 agreement language, are either required by applicable Federal law or should be negotiated into the contract.

A current tribal resolution authorizing the contracting of the programs, functions or activities identified in the Contract must be included as Attachment 1 to the Contract.

Provisions that must be mutually agreed to during contract negotiation include: award instrument (i.e. contract, grant or cooperative agreement), term, program standards, reporting requirements, insurance requirements, and the annual funding agreement (AFA) terms and conditions (i.e., statement of work, budget, and performance schedule).  A basic template for the AFA is provided as Attachment 2. 

Reclamation or the Contractor may propose additional contract terms and conditions for inclusion in the overarching contract provisions or in individual AFAs.  Contractor proposals for additional provisions should be considered on a case-by-case basis and must be agreed to by Reclamation.  However, because the burden of proof will be on Reclamation in any pre-award dispute action, a Contractor proposal should generally be accepted if it (1) is not in conflict with Title I of P.L. 93-638, 25 CFR part 900, or other applicable laws and regulations, (2) is not in conflict with other contract terms and (3) would not support a declination finding.   Reclamation proposals for additional contract provisions must also meet criteria (1) and (2) above and be agreed to by the Contractor.

Title I non-construction contract proposals must be awarded or declined within 90 days of receipt of the proposal, unless the tribe agrees in writing to extend this time period.  Sufficient time must be allotted within this 90 day period to obtain reviews and approvals required by Reclamation Manual Directive and Standard NIA 10-01, Reclamation’s Native American and International Affairs Office (NAIAO) internal controls, and other directives.  These internal reviews and approvals must be obtained prior to the contract being signed by the Contractor and Reclamation’s Awarding Official.  If declination issues exist which cannot be resolved with the Contractor, DOI’s Solicitor’s Office will need to become involved and declination should proceed in accordance with 25 CFR part 900 subpart E on or before the 90th day.  
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TITLE I, P.L. 93-638 NON-CONSTRUCTION CONTRACT TEMPLATE[footnoteRef:1] [1:  Footnotes are included for guidance purposes only and should be deleted from the final contract prior to execution.] 


	Public Law 93-638 
SELF-DETERMINATION NON-CONSTRUCTION CONTRACT [footnoteRef:2] [2:  Pursuant to Sec. 9 of the Act (25 U.S.C. 450e-1), a grant or a cooperative agreement may be awarded in lieu of a contract when mutually agreed to by the Secretary and the Contractor.  If negotiated as a grant or cooperative agreement, this needs to be specified in the agreement.  In addition, a grant or cooperative agreement executed under Title I is not subject to the requirements of chapter 63 of Title 31 (Using Procurement Contracts and Grant and Cooperative agreements) (25 USC 450e-1) or cooperative agreement laws (including any regulations), except to the extent that such laws expressly apply to Indian tribes (25 USC 450j(a)(1)).  ] 

	between the
	Secretary of the Interior
	and the
	(Tribe name) Tribal Government


(a) Authority and Purpose (and Background)[footnoteRef:3]- [3:  A Background section is optional and as negotiated by the Parties.] 

(1) Authority- This agreement, denoted a Self‑Determination Contract (referred to in this agreement as the “Contract”), is entered into by the Secretary of the Interior (referred to in this agreement as the “Secretary”), for and on behalf of the United States pursuant to title I of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450 et seq.)(the “Act”) (and applicable Reclamation law or project authorization[footnoteRef:4]) and by the authority of the (tribe name) tribal government or tribal organization[footnoteRef:5] (referred to in this agreement as the “Contractor”) pursuant to Resolution No. _________.[footnoteRef:6]  The provisions of title I of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450 et seq.) are incorporated in this agreement.  In accordance with 25 CFR 900.2(c), the provisions of 25 CFR Part 900, and any amendment thereto, are also incorporated in this agreement.[footnoteRef:7]   [4:  Reclamation’s project authorization is added to this model agreement language in order to establish this up-front in the Contract document.  ]  [5:  In some cases a tribal resolution will authorize a tribal organization to be the Contractor.  If this is the case, the name of the tribal organization must be specified as the Contractor and an authorized representative of the tribal organization will sign the Contract.]  [6:  A Tribal Resolution authorizing the 638 contracting of the programs or projects identified in the Contract must be included as Attachment 1 to the Contract; and the resolution number is important to identify this tribal authority up-front in the Contract document.  ]  [7:  This sentence has been added as required by 25 CFR 900.2(c).  The provisions of 25 CFR Part 900 are binding on the Secretary and the contractor except as otherwise specifically authorized by an attached waiver from the Assistant Secretary of Water and Science under section 107(e) of the Act.
] 

(2) Purpose- Each provision of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450 et seq.) and each provision of this Contract shall be liberally construed for the benefit of the Contractor to transfer the funding and the following related functions, services, activities, and programs (or portions thereof), that are otherwise contractible under section 102(a) of such Act, including all related administrative functions, from the Federal Government to the Contractor:
	(List functions, services, activities, and programs). 
(3) Background[footnoteRef:8]-  [8:  A background section is optional as negotiated by the Parties.] 

(b) Terms, Provisions, and Conditions-
(1) Term- Pursuant to section 105(c)(1) of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450j(c)(1)), the term of this contract shall be  _______ years. Pursuant to section 105(d)(1) of such Act (25 U.S.C. 450j(d)), upon the election by the Contractor, the period of this Contract shall be determined on the basis of a calendar year, unless the Secretary and the Contractor agree on a different period in the annual funding agreement incorporated by reference in subsection (f)(2).  The Secretary and the Contractor agree the term of this contract shall be determined on the basis of a calendar year[footnoteRef:9], unless the Secretary and the Contractor agree on a different period in the annual funding agreement incorporated by reference in subsection (f)(2).  [9:  Typically, the contract term is negotiated as a Federal fiscal year and should be designated as such in the AFA.] 

(2) Effective date- This Contract shall become effective upon the date of the approval and execution by the Contractor and the Secretary, unless the Contractor and the Secretary agree on an effective date other than the date specified in this paragraph.
(3) Program standard- The Contractor agrees to administer the program, services, functions and activities (or portions thereof) listed in subsection (a)(2) of the Contract in conformity with the following standards:
(List standards)[footnoteRef:10] [10:  Program standards must be negotiated and mutually agreed to, unless otherwise required by law.  Applicable program standards may include, but are not limited to, specific standards, guidelines, manuals, methodologies and/or applicable Federal laws, regulations, or executive orders. ] 

(4) Funding amount- Subject to the availability of appropriations, the Secretary shall make available to the Contractor the total amount specified in the annual funding agreement incorporated by reference in subsection (f)(2). Such amount shall not be less than the applicable amount determined pursuant to section 106(a) of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450j‑1).
(5) Limitation of costs- The Contractor shall not be obligated to continue performance that requires an expenditure of funds in excess of the amount of funds awarded under this Contract. If, at any time, the Contractor has reason to believe that the total amount required for performance of this Contract or a specific activity conducted under this Contract would be greater than the amount of funds awarded under this Contract, the Contractor shall provide reasonable notice to the Secretary. If the Secretary does not take such action as may be necessary to increase the amount of funds awarded under this Contract, the Contractor may suspend performance of the Contract until such time as additional funds are awarded.
(6) Payment- 
(A) In general- Payments to the Contractor under this Contract shall-- 
(i) be made as expeditiously as practicable; and 
(ii) include financial arrangements to cover funding during periods covered by joint resolutions adopted by Congress making continuing appropriations, to the extent permitted by such resolutions. 
(B) Quarterly, semiannual, lump‑sum, and other methods of payment-[footnoteRef:11] [11:  The specific method of payment is largely at the option of the tribe and needs to be specified in each AFA under the Contract.  When negotiating a method of payment, consideration should be given to whether the Contractor’s single audits are current, the nature of any unresolved audit findings, etc.] 

(i) In general- Pursuant to section 108(b) of the Indian Self‑Determination and Education Assistance Act, and notwithstanding any other provision of law, for each fiscal year covered by this Contract, the Secretary shall make available to the Contractor the funds specified for the fiscal year under the annual funding agreement incorporated by reference pursuant to subsection (f)(2) by paying to the Contractor, on a quarterly basis, one‑quarter of the total amount provided for in the annual funding agreement for that fiscal year, in a lump‑sum payment or as semiannual payments, or any other method of payment authorized by law, in accordance with such method as may be requested by the Contractor and specified in the annual funding agreement. 
(ii) Method of quarterly payment- If quarterly payments are specified in the annual funding agreement incorporated by reference pursuant to subsection (f)(2), each quarterly payment made pursuant to clause (i) shall be made on the first day of each quarter of the fiscal year, except that in any case in which the Contract year coincides with the Federal fiscal year, payment for the first quarter shall be made not later than the date that is 10 calendar days after the date on which the Office of Management and Budget apportions the appropriations for the fiscal year for the programs, services, functions, and activities subject to this Contract. 
(iii) Applicability- Chapter 39 of title 31, United States Code, shall apply to the payment of funds due under this Contract and the annual funding agreement referred to in clause (i). 
(7)	Records and monitoring-
(A) In general- Except for previously provided copies of tribal records that the Secretary demonstrates are clearly required to be maintained as part of the record keeping system of the Department of the Interior, records of the Contractor shall not be considered Federal records for purposes of chapter 5 of title 5, United States Code. 
(B) Record keeping system- The Contractor shall maintain a record keeping system and, upon reasonable advance request, provide reasonable access to such records to the Secretary.
(C) Responsibilities of contractor- The Contractor shall be responsible for managing the day‑to‑day operations conducted under this Contract and for monitoring activities conducted under this Contract to ensure compliance with the Contract and applicable Federal requirements. With respect to the monitoring activities of the Secretary, the routine monitoring visits shall be limited to not more than one performance monitoring visit for this Contract by the head of each operating division, departmental bureau, or departmental agency, or duly authorized representative of such head unless-- 
(i) the Contractor agrees to one or more additional visits; or 
(ii) the appropriate official determines that there is reasonable cause to believe that grounds for reassumption of the Contract, suspension of Contract payments, or other serious Contract performance deficiency may exist. 
No additional visit referred to in clause (ii) shall be made until such time as reasonable advance notice that includes a description of the nature of the problem that requires the additional visit has been given to the Contractor. 
(8)	Property-
(A) In general- As provided in section 105(f) of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450j(f)), at the request of the Contractor, the Secretary may make available, or transfer to the Contractor, all reasonably divisible real property, facilities, equipment, and personal property that the Secretary has used to provide or administer the programs, services, functions, and activities covered by this Contract. A mutually agreed upon list specifying the property, facilities, and equipment so furnished shall also be prepared by the Secretary, with the concurrence of the Contractor, and periodically revised by the Secretary, with the concurrence of the Contractor. 
(B) Records- The Contractor shall maintain a record of all property referred to in subparagraph (A) or other property acquired by the Contractor under section 105(f)(2)(A) of such Act for purposes of replacement. 
(C) Joint use agreements- Upon the request of the Contractor, the Secretary and the Contractor shall enter into a separate joint use agreement to address the shared use by the parties of real or personal property that is not reasonably divisible. 
(D) Acquisition of property- The Contractor is granted the authority to acquire such excess property as the Contractor may determine to be appropriate in the judgment of the Contractor to support the programs, services, functions, and activities operated pursuant to this Contract.
(E) Confiscated or excess property- The Secretary shall assist the Contractor in obtaining such confiscated or excess property as may become available to tribes, tribal organizations, or local governments. 
(F) Screener identification card.—A screener identification card (General Services Administration form numbered 2946) shall be issued to the Contractor not later than the effective date of this Contract.  The designated official shall, upon request, assist the Contractor in securing the use of the card.
(F)  Excess and surplus property - Pursuant to 25 CFR 900.104(a), the Contractor may request donation of excess and surplus Government property for its authorized use under this Contract. The Contractor may submit such a request to Reclamation’s Awarding Official for coordination with the General Services Administration (GSA) and the Bureau of Indian Affairs (BIA).[footnoteRef:12] [12:  A property screening identification card no longer exists.  Therefore, this statutory provision has been stricken and replaced with this “excess and surplus property” provision.  Although the Contractor may search or screen for excess or surplus property under GSA’s GSAXcess listing, the Contractor does not have authority to request or freeze such property within the GSAXcess system.] 

(G) Capital equipment- The Contractor shall determine the capital equipment, leases, rentals, property, or services the Contractor requires to perform the obligations of the Contractor under this subsection, and shall acquire and maintain records of such capital equipment, property rentals, leases, property, or services through applicable procurement procedures of the Contractor. 
(9)	Availability of funds- Notwithstanding any other provision of law, any funds provided under this Contract-
(A) shall remain available until expended; and
(B) with respect to such funds, no further-
(i) approval by the Secretary, or
(ii) justifying documentation from the Contractor, shall be required prior to the expenditure of such funds. 
(10)	  Transportation- Beginning on the effective date of this Contract, the Secretary shall authorize the Contractor to obtain interagency motor pool vehicles and related services for performance of any activities carried out under this Contract. [footnoteRef:13] [13:  The Awarding Official should coordinate with GSA and BIA to obtain the latest requirements and procedures for obtaining interagency motor pool vehicles.] 

(11)	  Federal program guidelines, manuals, or policy directives- Except as specifically provided in the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450 et seq.) the Contractor is not required to abide by program guidelines, manuals, or policy directives of the Secretary, unless otherwise agreed to by the Contractor and the Secretary, or otherwise required by law. 
(12)	  Disputes-
(A) Third‑party mediation defined- For the purposes of this Contract, the term 'third‑party mediation' means a form of mediation whereby the Secretary and the Contractor nominate a third party who is not employed by or significantly involved with the Secretary of the Interior or the Contractor, to serve as a third‑party mediator to mediate disputes under this Contract. 
(B) Alternative procedures- In addition to, or as an alternative to, remedies and procedures prescribed by section 110 of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450m‑1), the parties to this Contract may jointly-
(i) submit disputes under this Contract to third‑party mediation; 
(ii) submit the dispute to the adjudicatory body of the Contractor, including the tribal court of the Contractor; 
(iii) submit the dispute to mediation processes provided for under the laws, policies, or procedures of the Contractor; or 
(iv) use the administrative dispute resolution processes authorized in subchapter IV of chapter 5 of title 5, United States Code. 
(C) Effect of decisions- The Secretary shall be bound by decisions made pursuant to the processes set forth in subparagraph (B), except that the Secretary shall not be bound by any decision that significantly conflicts with the interests of Indians or the United States. 
(13)	  Administrative procedures of Contractor- Pursuant to the Indian Civil Rights Act of 1968 (25 U.S.C.     1301 et seq.), the laws, policies, and procedures of the Contractor shall provide for administrative due process (or the equivalent of administrative due process) with respect to programs, services, functions, and activities that are provided by the Contractor pursuant to this Contract. 
(14)	  Successor annual funding agreement-
(A) In general- Negotiations for a successor annual funding agreement, provided for in subsection (f)(2), shall begin not later than 120 days prior to the conclusion of the preceding annual funding agreement.  Except as provided in section 105(c)(2) of the Indian Self‑Determination and Education Assistance Act (25 U.S.C. 450j(c)(2)) the funding for each such successor annual funding agreement shall only be reduced pursuant to section 106(b) of such Act (25 U.S.C. 450j‑1(b)).
(B) Information- The Secretary shall prepare and supply relevant information, and promptly comply with any request by the Contractor for information that the Contractor reasonably needs to determine the amount of funds that may be available for a successor annual funding agreement, as provided for in subsection (f)(2) of this Contract. 
(15)	  Contract requirements; approval by Secretary-
(A) In general- Except as provided in subparagraph (B), for the term of the Contract, section 2103 of the Revised Statutes (25 U.S.C. 81), section 16 of the Act of June 18, 1934 (48 Stat. 987, chapter 576; 25 U.S.C. 476), and the Act of July 3, 1952 (25 U.S.C. 82a) shall not apply to any contract entered into in connection with this Contract. 
(B) Requirements- Each Contract entered into by the Contractor with a third party in connection with performing the obligations of the Contractor under this Contract shall- 
i. be in writing;
ii. identify the interested parties, the authorities of such parties, and purposes of the Contract; 
iii. state the work to be performed under the Contract; and 
iv. state the process for making any claim, the payments to be made, and the terms of the Contract, which shall be fixed.[footnoteRef:14]  [14:  The language “terms of the Contract, which shall be fixed” includes price.  All subcontracts pursuant to this Contract must be fixed price unless the Contractor obtains a waiver of 25 CFR 900.49(d) under sec. 107(e) of the Act from the Assistant Secretary for Water and Science.  ] 

(c)	Obligation of the Contractor- 
(1) Contract performance- Except as provided in subsection (d)(2), the Contractor shall perform the programs, services, functions, and activities as provided in the annual funding agreement under subsection (f)(2) of this Contract.
(2) Amount of funds- The total amount of funds to be paid under this Contract pursuant to section 106(a) shall be determined in an annual funding agreement entered into between the Secretary and the Contractor, which shall be incorporated into this Contract. 
(3) Contracted programs- Subject to the availability of appropriated funds, the Contractor shall administer the programs, services, functions, and activities identified in this Contract and funded through the annual funding agreement under subsection (f)(2). 
(4) Trust services for individual Indians- 
(A) In general- To the extent that the annual funding agreement provides funding for the delivery of trust services to individual Indians that have been provided by the Secretary, the Contractor shall maintain at least the same level of service as the Secretary provided for such individual Indians, subject to the availability of appropriated funds for such services. 
(B) Trust services to individual Indians- For the purposes of this paragraph only, the term 'trust services for individual Indians' means only those services that pertain to land or financial management connected to individually held allotments. 
(5) Fair and uniform services- The Contractor shall provide services under this Contract in a fair and uniform manner and shall provide access to an administrative or judicial body empowered to adjudicate or otherwise resolve complaints, claims, and grievances brought by program beneficiaries against the Contractor arising out of the performance of the Contract.
(d)	Obligation of the United States-
(1) Trust responsibility- 
(A) In general- The United States reaffirms the trust responsibility of the United States to the (name) Indian tribe(s) to protect and conserve the trust resources of the Indian tribe(s) and the trust resources of individual Indians. 
(B) Construction of Contract- Nothing in this Contract may be construed to terminate, waive, modify, or reduce the trust responsibility of the United States to the tribe(s) or individual Indians. The Secretary shall act in good faith in upholding such trust responsibility.
(2) Programs retained- As specified in the annual funding agreement, the United States hereby retains the programs, services, functions, and activities with respect to the tribe(s) that are not specifically assumed by the Contractor in the annual funding agreement under subsection (f)(2).
(e)	Other Provisions-[footnoteRef:15] [15:  Reclamation or the tribe may propose additional contract provisions.  Tribal proposals for the inclusion of additional provisions should be considered on a case by case basis and must be agreed to by Reclamation.  However, because the burden of proof will be on Reclamation in any pre-award dispute action, a tribal proposal should generally be accepted if it (1) is not in conflict with Title I of P.L. 93-638, 25 CFR Part 900, and other applicable laws and regulations, (2) is not in conflict with other contract terms and (3) would not support a declination finding.   Reclamation proposals for additional contract provisions must also meet criteria (1) and (2) above and be agreed to by the Tribe.] 

(1) Designated officials- Not later than the effective date of this Contract, the United States shall provide to the Contractor, and the Contractor shall provide to the United States, a written designation of a senior official to serve as a representative for notices, proposed amendments to the Contract, and other purposes for this Contract. 
(2) Contract modifications or amendment- 
(A) In general- Except as provided in subparagraph (B), no modification to this Contract shall take effect unless such modification is made in the form of a written amendment to the Contract, and the Contractor and the Secretary provide written consent for the modification. 
(B) Exception- The addition of supplemental funds for programs, functions, and activities (or portions thereof) already included in the annual funding agreement under subsection (f)(2), and the reduction of funds pursuant to section 106(b)(2) (25 U.S.C. 450j‑1(b)(2)), shall not be subject to subparagraph (A).
(3) Officials not to benefit- No Member of Congress, or resident commissioner, shall be admitted to any share or part of any contract executed pursuant to this Contract, or to any benefit that may arise from such contract. This paragraph may not be construed to apply to any contract with a third party entered into under this Contract if such contract is made with a corporation for the general benefit of the corporation. 
(4) Covenant against contingent fees- The parties warrant that no person or selling agency has been employed or retained to solicit or secure any contract executed pursuant to this Contract upon an agreement or understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Contractor for the purpose of securing business. 
The following additional provisions shall apply to this Contract-[footnoteRef:16] [16:  Although provisions 5 through 12 in this subsection are not contained in the model agreement language of Sec. 108 of P.L. 93-638 (25 U.S.C. 450l(c)), they are included as additional provisions because they are either required by applicable Federal law or need to be specifically negotiated between the Parties (25 U.S.C. 450l (a)(2)).] 

(5) Submission of reports-
(A) Single-agency audit report- The Contractor shall comply with section 5(f)(1) of the Act (25 U.S.C. 450c(f)(1) and 2 CFR 200, Subpart F, for submission of single-agency audit reports.  The Contractor agrees to provide a copy of its single-agency audit report directly to Reclamation within 30 days of its completion.[footnoteRef:17] [17:  The submission of a copy of the Contractor’s single audit report directly to Reclamation is not required by either the Act or the regulations; therefore it must be negotiated into the contract.  ] 

(B) Progress and financial status reports-[footnoteRef:18] [18:  Pursuant to Sec 5(f)(2) of the Act (25 U.S.C. 450c), financial and performance reports required to be furnished by the Contractor under the Contract must be negotiated.  The following is an example of reporting requirements which have been negotiated into other Reclamation Title I non-construction contracts:
(A)	Quarterly progress reports.  The Contractor shall prepare short summary reports of activities accomplished on a quarterly basis.  These progress reports are intended to provide information on accomplishments and progress against what is contained in the Contract scope of work and associated budget breakdown.  Monthly progress reports shall be submitted to Reclamation within 30 days of the end of each reporting period and continue up to the date of project completion.
(B)	Quarterly financial reports.  Within 30 days after the end of the reporting period, the Contractor shall furnish Reclamation the following financial reports:
(i)	SF 425 -  Federal Financial Report
For purposes of this Contract, the quarterly reporting periods end on December 31, March 31, June 30, and September 30.] 

(6) Use of funds advanced- Funds advanced to the Contractor shall be used only for purposes authorized under this contract.  The funds advanced cannot be used for any purpose other than an authorized project expenditure[footnoteRef:19], even on a temporary basis.  Further, funds advanced pending disbursement for a purpose authorized under this contract shall not be transferred to tribal accounts, lent to such tribal accounts, or expended for programs or purposes not specifically authorized under this contract.  Pursuant to Sec. 111 of P.L. 107-63, funds advanced, pending expenditure under this Contract, shall be placed in appropriate savings, checking or investment accounts.  Such funds when invested or deposited shall be subject to the following:  [19:  Authorized project expenditures are those costs which are consist with the purposes specified in the project authorizing statute, in furtherance of the program or project contracted by the Tribe, and considered allowable, allocable, and reasonable pursuant to the provisions of 2 CFR 200, Subpart E (Cost Principles),  Sec. 106 of the Act (25 U.S.C. 450j-1), and 25 CFR 900] 

(A) Advanced funds not immediately spent for program activities may be invested only in obligations of the United States, in obligations or securities that are guaranteed or insured by the United States, or mutual (or other) funds registered with the Securities and Exchange Commission and which only invest in obligations of the United States or securities that are guaranteed by the United States;
(B) If not invested, advanced funds must be deposited into accounts that are insured by an agency or instrumentality of the United States or must be fully collateralized to ensure protection of the funds, even in the event of a bank failure;
(C) Interest and investment income that accrue on any funds provided for by contract become the property of the Contractor pursuant to section 105(b) of the Act.
Failure to maintain the integrity of contract funds or to provide timely progress reports and accounts of funds may result in the imposition of one or both of the following, which shall remain in place until the Contractor provides assurance that the impropriety which resulted in their imposition has been rectified and will not reoccur:
(A) Pursuant to section 5(d) of the Act (25 U.S.C. § 450c(d)), funds paid to the Contractor and not used for the purposes for which they were paid shall be repaid to the Treasury of the United States; and/or
(B)	Cancellation of advance payment methodology,
(7) Privity of contract- The Secretary recognizes the contractual relationship between the Contractor and its subcontractors in the performance of this Contract.  The Secretary shall not direct, advise or provide technical assistance to the Contractor’s subcontractors without specific authorization or without a specific request to do so from an authorized official of the Contractor.
(8) Federal Tort Claims Act coverage- In accordance with 25 CFR 900.186(a), for purposes of Federal Tort Claims Act coverage, the Tribe and its employees are deemed to be employees of the Federal government while performing work under this contract.  This status is not changed by the source of the funds used by the contractor to pay the employee’s salary and benefits unless the employee receives additional compensation for performing covered services from anyone other than the contractor.
(9) Insurance and indemnification- (Specify any insurance to be acquired to cover liabilities associated with the performance of work under the contract.  In negotiating the type and amounts of coverage which may be needed, consideration should be given to nature of the work to be performed under the contract, the extent to which the tribe will be utilizing subcontractors or performing the contracted work with its own forces, the State in which the work will be performed, the extent to which liability coverage is provided under the Federal Tort Claims Act, and the fact that tort claims are paid out of project funds.)[footnoteRef:20] [20:  Two examples of insurance provisions which have been negotiated into other Title I P.L. 93- 638 contracts are:
Example 1:  Insurance and indemnification.- In the event that the Contractor elects to perform field activities utilizing its own forces, the Contractor and the Secretary agree to discuss whether procurement of liability insurance is advisable and in the best interests of the Contractor and the project.
Example 2:  Insurance and indemnification.- Pursuant to the provisions of the section 102 of the Act (25 U.S.C. 450f(c)), the Secretary authorizes the cost of the insurance to be included as a direct cost under the Contract.
The Contractor shall secure within five (5) calendar days of Contract award, pay premiums for, and keep in force until the expiration of this Contract or any renewal period thereof, insurance as provided below.  Such insurance policies shall specifically include a provision stating the liability assumed by the Contractor under this Contract, and shall name the United States as an additional insured.  If, after award of the Contract, the Contractor fails to obtain sufficient insurance coverage, Reclamation may notify the Contractor by letter if it decides to procure specific insurance policies for the Contractor to be used for coverage under the terms of this Contract.  Such insurance may include:
Workman's compensation insurance as required by 40 U.S.C. 290;
Owner's, landlord's and tenant's bodily injury liability insurance with limits of not less than $50,000 for each person and $500,000 for each accident;
Property damage liability insurance with limits of not less than $25,000 for each accident;
Automobile bodily injury and property damage liability insurance with not less than $1,000,000 for each accident; and 
Excess liability insurance with limits of not less than $3,000,000 per occurrence, and $3,000,000 in the aggregate.
Each policy of insurance shall contain an endorsement providing that cancellation by the insurance company shall not be effective unless a copy of the cancellation is mailed (registered) to Reclamation at least thirty (30) days before the effective date of cancellation.
A certificate of each policy of insurance, and any changes therein, shall be furnished to Reclamation immediately upon receipt from the insurance company.
Each insurance company of the Contractor must hold a current Certificate of Authority issued by the Director of the (state) Department of Insurance authorizing it to transact the appropriate kind of insurance business in (state)           .
Each policy of insurance shall contain a provision that the insurance carrier shall not raise as a defense the Contractor’s sovereign immunity from suit, but such limitation of defense shall extend only to claims the amount and nature of which are within the coverage and limits of the policy of insurance.  The policy shall contain no provision, either express or implied, that will serve to authorize or empower the insurance carrier to waive or otherwise limit the Contractor’s sovereign immunity.  To be acceptable, the policy of insurance must contain a provision committing the insurer to pay for covered acts and omissions regardless of the fact that the same acts or omissions by the insured, its agents and employees, are covered under the Federal Tort Claims Act (FTCA).  In addition, the Contractor shall also place the following clause in the contract (policy) with the insurance carrier that it contracts with to provide the insurance:  "If the insurance company denies a covered claim; or does not pay the claim and the claimant files a Federal Tort Claim Act (FTCA) action against the Federal Government, the insurance company is obligated to pay an amount, up to the limits of the carrier's liability to the Government through the (Contractor), in the amount paid under the FTCA action."  The Contractor will reimburse the Government upon receipt and only to the extent of the money received from the insurance company.  The insured will tender the defense of the covered claims to the insurer in the first instance.  The insurer will timely inform the insured as to whether the covered claim is within the limits of liability.  If the insurer denies liability or denies part of the claim, the insured and the Government are then authorized to process the claim under the FTCA.] 

(10)  Payments.  All payments under P.L. 93-638 contracts and agreements with Bureau of Reclamation (Reclamation) are made under the Department of Treasury Automated Standard Application for Payments (ASAP) payment system.  ASAP is an electronic payment and information system for the request and delivery of pre-authorized P.L. 93-638 award funds.   
ASAP is the only allowable method for requesting and receiving payments.  The Awarding Official may determine that payment requests will be reviewed and approved prior to disbursement.   Please note that ASAP enrollment is specific to each Agency and Bureau.  If your organization has an existing ASAP account with another Federal agency or Department of the Interior bureau, but not with Reclamation, you must initiate and complete enrollment in ASAP through submission of Reclamation’s enrollment form located at http://www.usbr.gov/mso/aamd/asap.html.  For further information regarding ASAP enrollment, please visit Reclamation’s website link at http://www.usbr.gov/mso/aamd/asap.html or contact the Reclamation ASAP Help Desk at BOR_ASAP_Enroll@usbr.gov.   

To receive payment, your organization must:

i. Have an active registration in ASAP with Reclamation; and
ii. Have a Data Universal Number System (DUNS) (see http://fedgov.dnb.com/webform) ; and
iii. Have an active registration in GSA’s System for Award Management (SAM) (http://www.sam.gov).

(11)  Administrative Requirements, Cost Principles, and Audit Requirements.  Effective December 26, 2014, the joint interim final rule (Federal Register/Vol. 79, No. 244/Friday, December 19, 2014) implemented for all Federal award-making agencies the final guidance, “Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards,” published by the Office of Management and Budget (OMB) in 2 CFR part 200 (Uniform Guidance - available at 78 FR 78589).  The Department of the Interior adopted 2 CFR 200 at 2 CFR 1402.  Effective upon implementation of this final rule, OMB Circulars A-87 (2 CFR 225) and A-133 have been superseded by the requirements of 2 CFR 200, Subpart E (Cost Principles) and Subpart F (Audit Requirements), respectively, which currently apply to this Contract.
With the exception of 2 CFR 200, Subpart F, which is required by the Single Audit Act, in the event of a conflict between statutory and regulatory requirements of P.L. 93-638 (as contained in 25 USC 450, et seq. and 25 CFR 900, respectively) and 2 CFR 200, Subpart E (Cost Principles) (and other 2 CFR 200 Subparts negotiated by the Parties as applicable under this Contract), P.L. 93-638 and its implementing regulations will govern.[footnoteRef:21] [21:  DOI’s implementing regulations (2 CFR Part1402) adopt 2 CFR part 200 in full except as stated in 2 CFR 1402.102, which excludes those awards made pursuant to P.L. 93-638.   Reclamation’s position is that 2 CFR part 200, Subpart E (Cost Principles) applies under P.L. 93-638 contracts, since this coverage supersedes regulations contained in 2 CFR 225 (OMB Circular A-87 – Cost Principles).  The Awarding Official and the Contractor may negotiate, on a case-by-case basis, contract provisions which incorporate additional Subparts of 2 CFR 200 if not in conflict with P.L. 93-638 or implementing regulations.  ] 


(12)  Responsible Subcontractors.  Pursuant to 25 CFR 900.48(e), 25 CFR 900.50, and Executive Orders 12549 and 12689, the Contractor shall ensure that contracts are awarded only to responsible entities.  Contracts shall not be awarded to entities that are debarred, suspended, or otherwise excluded from participation in affected Federal programs. Entities listed in GSA’s System for Award Management (SAM) website (http://www.sam.gov) as excluded parties have been declared ineligible to participate in affected Federal programs on the basis of statutory or other regulatory procedures and shall not be awarded contracts for the period set forth in the statute or regulations.   
(f)	Attachments-

(1) Approval of contract- Unless previously furnished to the Secretary, the resolution of the ( name ) Indian tribe(s) authorizing the contracting of the programs, services, functions, and activities identified in this Contract is attached to this Contract as attachment 1.
(2) Annual funding agreement- 
(A) In general- The annual funding agreement under this Contract shall only contain- 
(i) terms that identify the programs, services, functions, and activities to be performed or administered, the general budget category assigned, the funds to be provided, and the time and method of payment; and 
(ii) such other provisions, including a brief description of the programs, services, functions, and activities to be performed (including those supported by financial resources other than those provided by the Secretary), to which the parties agree. 
(B) Incorporation by reference- The annual funding agreement is hereby incorporated in its entirety in this Contract and attached to this Contract as attachment 2.

Signature Blocks:[footnoteRef:22]	 [22:  In lieu or in addition to the signature blocks, an award form cover page must be signed by both parties and affixed to the front of the contract.] 

  
	Contractor's Senior Official 
name
address
phone
fax

	Reclamation's Senior Official 
name
address
phone
fax


	Contractor Designated Technical Representative
name
address
phone
fax

	Reclamation Designated Awarding Official’s Technical Representative 
name
address
phone
fax


	
	Reclamation Awarding Official[footnoteRef:23]  [23:  All internal reviews and approval requirements specified in RM D&S NIA 10-01, NAIAO’s internal control requirements, and other directives, must be obtained prior to the contract being signed by the Contractor and Reclamation’s Awarding Official.  Reclamation’s authorized Title I Awarding Official must be designated pursuant to RM Delegations of Authority.  ] 

name
address
phone
fax 





	Attachment 1 to Contract

                                                           Public Law 93-638 Contract No. ________________

	TRIBAL RESOLUTION



	Attachment 2 to Contract 

	
	ANNUAL FUNDING AGREEMENT[footnoteRef:24] [24:  An AFA must be negotiated and included as an attachment to the contract upon award.  If a successor AFA is negotiated for a subsequent performance period, it must be incorporated as a modification to the contract.  Both parties must sign the official modification form.] 

		
	For Fiscal Year 20xx 


(a) Authority and Purpose-
(1)	Authority- This agreement, denoted an Annual funding Agreement (hereinafter “AFA”), is entered into by the Bureau of Reclamation (hereinafter “Reclamation”) on behalf of the Secretary of the Interior, and by the (name) Tribe (hereinafter the “Contractor”)[footnoteRef:25] (collectively hereinafter the “Parties”), pursuant to the Indian Self-Determination Act Contract No. _____________ between the Parties for (identify the general purpose of the Contract) (hereinafter the “Contract”). [25:  If a tribal organization is the Contractor, the name of the tribal organization should be specified.] 

(2) Purpose-The purpose of this AFA is to set forth the specific activities to be performed, the one-time funds to be provided, the time and method of payment, and such other provisions to which the Parties agree.
(b) Terms, Provisions, and Conditions-
(1)	Effective date- This AFA shall become effective upon approval and execution by the Contractor and Reclamation.
(2)	Activities to be performed-[footnoteRef:26] [26:  The activities to be performed should be negotiated by Contractor and Reclamation technical staff.] 

(A)	The general activities covered by this AFA to be performed by the Contractor are: (list general activities).
(B)	The general activities covered by this AFA to be performed by Reclamation, if any, are:  (list general activities).
(3)	Funds to be provided- Subject to the availability of appropriations, the total funding to be provided for work authorized under this AFA is $______________.[footnoteRef:27] [27:  The funding to be provided should be negotiated by Contractor and Reclamation technical staff based on the specific activities to be performed and should include the Contractor’s indirect costs.] 

(4) Time and method of payment- Payment to the Tribe shall be made as expeditiously as possible after the effective date of this AFA, as follows:   (specify payment schedule: lump sum, quarterly, semi-annually, or other method of payment authorized by law and agreed upon by the Parties and described herein)[footnoteRef:28]  [28:  The specific method of payment is largely at the option of the Contractor and may differ for successor AFAs.  Factors which may influence the method and frequency of payments include (but are not limited to) whether the Contractor’s single audits are current, audit findings, and risk status. ] 

(c) Other Provisions-
(1) Scope of work- A scope of work which contains a detailed description of the activities to be performed by the Tribe and by Reclamation is provided in Attachment A to this AFA. This scope of work is subject to reasonable modification as deemed necessary and appropriate by the Tribe, as long as the stated goals and purposes of the Contract are met.
(2) Schedule- A schedule for performing the work is provided in Attachment B to this AFA.  This schedule is subject to reasonable modification as deemed necessary and appropriate by the Contractor. 
(3) Budget- A budget showing how the Contractor plans to allocate the funds provided is shown in Attachment C to this AFA.
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