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experimental populations. Therefore, whether in the San Joaquin River, the Delta, or the ocean,
the reintroduced fish should be designated an experimental population. Otherwise, as currently
planned, the 4(d) Rule would not authorize take of these reintroduced fish at the CVP pumping
facilities located within the Delta.

In summary, the Permit Application must include, as an essential element of the
project description and plan for implementation, a provision to ensure that the reintroduction of
spring-run Chinook to the San Joaquin River does not result in adverse impacts to water
allocations to the Authority's member agencies. That essential element is missing.

2.	 FWS And NMFS Must Ensure That The SJRRP's Impact On Donor
Populations Will Not Result In Adverse Impacts To CVP Operations

The Permit Application must ensure that impacts of the program on donor stock
populations will not affect CVP operations in a way that reduces contact allocations for
Authority members. The Permit Application outlines criteria for take of donor stock ("the
individuals actually collected from their native (or currently resident) stream source" (id., p. 79))
that permits up to 15 percent of the run to be collected, if certain criteria are met. (Id., p. 99.)
Currently, the Permit Application limits collection of donor stock to Butte Creek, based on those
criteria. (Id., p. 100.) We are concerned that declines in Butte Creek and other spring-run donor
stock populations caused by collections might be used to justify the imposition of further CVP
water export and other flow restrictions. Under the Omnibus Act, impacts to the spring-run
donor stock populations cannot lawfully increase the burden on the water supply of the
Authority's member agencies.

Furthermore, in considering the impacts on the spring-run donor stock, FWS and
NMFS must be consistent in their evaluation of the impacts among various projects. The
Authority's members have felt impacts from inconsistent analyses of project impacts first-hand.
In NMFS's evaluation of CVP and SWP project operations on salmonids in the 2009 Salmon
biological opinion, for example, NMFS determined that a maximum of two percent take of
winter-run Chinook salmon and one percent incidental take of spring-run Chinook could be
permitted. NMFS has imposed significant restrictions on CVP operations to avoid and limit such
take. Yet, in the 2010 Ocean Harvest biological opinion, NMFS found that an annual take of 7.5
percent to 20 percent of the adult population of winter-run Chinook would not cause jeopardy to
the species. In the Permit Application, FWS apparently likewise determines that an impact to the
donor stock population of up to 15 percent could occur without jeopardizing spring-run Chinook.
In light of these more recent determinations, reconsideration of the conclusions in the 2009
Salmon biological opinion regarding CVP and SWP operations appears overdue.

Conclusion

Westlands and the Authority appreciate the time and effort expended by NMFS
and FWS during this process. We hope that the comments presented in this letter reiterate the
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importance of approving a 10(a)(1)(A) Permit Application that will ensure the reintroduction of
spring-run Chinook salmon into the San Joaquin River does not result in the reduction in contract
water allocations to the Authority's member agencies. We and our clients would welcome the
opportunity to discuss this with you.

Sincerely,

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A P es ional Cotpo

Daniel J. O'Han
Attorneys for WESTLANDS WATER DISTRICT and
SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY
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Reclamation taa
RecaptureiFtedrculation
Program

The proposed action, as that terns is defined by the NEPA, is implementation of
the San Joaquin River Restoration Program (SJRRP) during Water Year 2011. The
SJRRP includes two components, Reclamation (1) releasing water from Friant Dam to
meet the "interim flow" schedule, and (2) Reclamation recirculating and recapturing
those flows	 for the benefit of the had Division long-term contractors. Unfortunately,
analyses; in the Draft EA aij d Draft FONSI are arbitrarily limited to the second element.
The Draft EA and-Draft F ►rudder the environmental effects of making the
recirculated  and recapturect''water availableChard Division long-term contractors.
Such a narrow scope is contrary to law.

Agencies may not segment a major federal action into smaller components to
avoid either the applicatitin'of NEPA, or the preparation of a more detailed assessment
of the environmental effects of the overall federal action. (Coat on Sensible TransP.,
Inc. v. Dole, 826 F.2d 80, 68 (D.C. Cir. 1987)(citing Taxpayers Watchdog, Inc. v.
Stanley, 819 F.2d 294, 29e (D.C. Cir. 1987).) "Segmentation is to be avoided in order
to insure that interrelated projects, the overall effect of which is environmentally
significant, not be fradionalized into smaller, less significant actions." (Town of
Huntington v. Marsh, 859 F:2d 1134, 1142 (2nd Cir. 1988).)

Indeed, to minimize the threat of segmentation, the Council of Environmental
Quality's NEPA Regulations contain detailed requirements pertaining to the scope of
actions that must be considered.' An environmental document must consider
"connected actions," "cumulative actions," and "similar actions." (40 C.F.R., § 1508 25.)
Actions are *connected" and must considered in a single environmental document if

trigger other actions  which may  require environmental impact
statements; (2) cannot or	 not proceed Unless other actions are taken previously or
simultaneously; or (3) areinterdependent parts of a larger  action and depend on the
larger action for their justification. (40 C.F	 R., § 1608.26 (a)(1)( Hill)) The Ninth Circuit
Court of Appeals applies an "independent utility" test to determine whether multiple
actions are so connected as to mandate consideration in a single environmental
document. (Greet Basin Mine Watch v. Hankins, 456 F.3d 955, 969 (9th Cir. 2006).)
The aux of the test is whether "each of two, projects would have taken place with or
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without the other and thus had 'independent utility.'" (Ibid. (citing Wetlands Action
Network v. U.S. Army Corps of Emirs, 222 F 3d 1105, at 1118 (9th Cir. 2000)). See
also Baykeeper v. United Safes Army Corps of Engem, 2006 U.S. Dist. LEXIS 67483
(E.D. Ca. 2006); Stewart Perk & Reserve Coalition, Inc. v. Slater, 352 F.3d 545 at 669
(2nd Cir. 2003)(under independent utility test, "[al project has been Improperly
segmented.. if the segmented project has no independent utility, no life of its own, or is
simply illogical when viewed in isolation

In this case, there can be no reasonable dispute that in 2011 provision of interim
flows and the recapture and recirculation of those flows are connected. There is no
water to recapture and recirculated without the interim flows. (Draft EA, p. 8 (explaining
the Draft EA. considers "water stored in tSen Luis Reservoir' or Millerton Lake as a
result of WY 2011 Interim F	 lemphasis added)).) Those two elements result from a;owts
single settlement agreement and a single	 act of Congress — the San Joaquin River
Restoration Settlement Act, (See Draft EA, p. 1,) Consistent with that, Reclamation,
through a single process, petthoned the State Water Resources Control Board to
modified Rettamation's water  rights to allow it to implement  both components of the
proposed action. (See State Water Board Order WR 2010-0029-DWR, Order 2011-
0001 -EXEC.)1 And, if that, were not enough to demonstrate the interrelated nature of
the interim flow and the recirculation and recapture.of that water Reclamation concedes
the point. In the Draft EA, Retlamation writes: Interim Flows and their associated
actions are directly related to the availability of water for recirculation back to the Friant
Division long term contractors " (Draft EA p. 2.) For all of these reasons, Reclamation
has unlawfully segmented two e (merits of the same action. Accordingly, the Draft EA
and Draft PONS! do not meet minimum standards set by NEPA.

Reclamation may argue that it cures the segmentation defect by incorporating by
reference the Water Year 2(}11 Interim Flows Project Draft Supplernenta Environmental
Assessment, Water Year 2011 Interim Flows Project Final Supplemental Environmental
Assessment, and related Finding of No Significant Impact. (Draft EA p. 2.) That
attempt, however, would fall. Reclamation does not use the analyses from those prior
documents in the Draft EA. Instead, it asks the public to deduce which segments of
those prior documents are relevant to and how the analyses add up in the Draft EA and
Draft FONSI. Such an approach violates both the spirit and letter of NEPA. (See City
of Camel-ByThe Sea v. United States DOT, 1998 U.S. Dist LEXIS 21441 (ND. Cal
1998).)
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Reclamation has not yet developed important elements of the SJRRP. Most
important, Reclamation has not completed its plan for recirculation, recapture, reuse,
exchange or transfer of flows provided under the SJRRP, Wdhout that plan,
Reclamation cannot adequately describe the proposed action and has not done so in
the Draft EA. As a result Reclamation does not and accurately discuss or analyze
Impacts of the propose action. t does not and cannot determine if its Draft EA presents
a reasonable range of alteiriatives. And, it  does not and cannot adequately suPPort
conclusions and findings made n the Draft EA and Draft FONSI,

Under NEPA, an agency must provide an accurate description of the proposed
action. An accurate description is necessary to ensure the proposed action's
environmental iMpacts are accurately disclosed and analyzed, and to define the range
of afternatives to the proposed action. (See 40 C.F,R., §§ 1502.13 (requiring EIS to
contain a statement of purPose and, need for the  proposed action); 1502.14 (requiring
an EIS to "rigorous* explore and evaluate" alternatives to the proposed action and the
environmental consequences of the action); 1502.16 (requiring the EIS to disclose the
proposal's environmental censequences).) As interpreted by the United States Court of
Appeals, Ninth Circuit, NEPA requires a full evaluation of site-specific impacts "when a
critical decision has been made to act.. i.e. when the agency proposes to make an
irreversible and irretrievable commitment of the availability of resources to (a] project at
a particlular site?' (Mends of Yosemite Valley v. Norton, 348 F.3d 789 at 801-802 (9th
Cir 2003).) The determination of whether a 'critical decision' has been made begins
with an accurate	 on of the (agent	 1 proposed action." (Aberdeen & R. R. Co.
v. Students Challenging Regulatory' 	 oy	 oedures et at, 422 U.S. 289, 322
(1975).)

Reclamation is preparing a plan for recirculation, recapture, reus , exchange or
transfer of interim flows 	 That plan wil define, among other things, the criteria to
determine the volume of Interim flow available for recapture, the pumping facilities
where the water will be recaptured, and the priority of use for those facilities. It will also
determine priority of use for facilities in which Reclamation might store the recaptured
interim flows. At this time, however, Reclamation has not completed that plan.
Reclamation therefore has no basis to draw conclusions and make findings presented in
the Draft EA and Draft FONSI,	 including the conclusion that the propose actien "would
not increase or decrease 	 antral Valley Project] or (State Water Project)
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allocations," and the conclusion that wilt 	 through this	 s would not
require additional diversions and would not impact the overall existing operation of the
water districts or their facilities " (Draft EA, p. 41.)

In sum, befOre Reclamation can impleMent the proposed action, it must be able
to completely and accurately describe the proposed action. Important elements of the
proposed action have not been developed. Thus, Reclamation cannot define all
aspects of the proposed action. Without a clear and accurate description of the
proposed action, Reclamation has not and cannot identify the environmental impacts of
the propose project, identify a reasonable range of alternatives, or make necessary
conclusions and findings,

The Authority looks forward to reviewing a revised and recirculated Draft EA and
Draft FONSI.
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DER APPR	 Y TRANSFER AND CHANGE

BY THE DEPUTY DIRECTOR FOR WATER RIGHTS:

1. BACKGROUND

The purpose of the proposed temporary transfer and change is to Im plement on an interim basis the
provisions of the 2000 Stipulation of SettMment (Settlement) In Nature/ Resources Detonate Council et at.
v. Rodgers of at, and the San Joaquin River Restoration Settlement Act (Settlement Act), Public Law No.
111-11, § 10001 et seq., 123 Stat. 991, 1349 (2009). The Settlement addresses restoration of fish habitat
In the San Joaquin River below RUM Dam and ends an 18-year legal dispute over the operation of Friant
Dam. The:parties that entered into the SettleMent include the United States Departments of the interior
and Commerce, Friant Water Users Authority (a public: 	 serving 20 member water districts). and
the Friant Defenders (a coalition of environmental organizations led by the Habitat Resources Defense
Council). The San Joaquin River Restoration Program (WRAP) was established tO Inclement the
Settlement. Congrassprovided federal authorization ler Anglementim the Settlement In the Settlement
Act.

The Settlement establishes tuns 	 goats: (1)	 ors, Including
salmon, In good condition In	 Friant Dam and (2) to reduce
or avoid adverse water supply	 t D	 term contractors that may result from
the restoration program. The r	 Ion program involves a series of projects to improve the river
channel in order to restore and Maintain heathy salmon populations. Firm restoration s to be
coordinated with channel improvements. At'the same time, the Settlement limits water supply impacts to
Friant Division long-tern water contractors by providing far new water mansamment measures, including
the recirculation and recapture of released water and the creation of a recovered water account.

The Settlement provides for releases of both interim flows and restoration flows. The purpose of the
Interim flows Is to collect relevant data on flows, temperatures, fish:needs, seepage losses, and water
recirculation, recapture and reuse. The interim flow program began on October 1, 2009 pursuant to State



Order WR 2009-0058-DWR, which approved
The	 ent Ord_er a Intended to provide temForarY

rang the 1 Water Year (WY). The interim flow
restoration flow program. Data

te water right conditions for
program will be terminated in 2018 upon initiation of tine
obtained during the interim phase will be utilized to determine
operating the long-ternt restoration program.

2. SUBSTANCE OF PETITIONS

On July 2, 2010, the U S. Bureau of Reclamation (Reclamation) submitted petitions for transfer and
change pursuant to Water Code notions 1725 and 1707 with the State Water Board, Division of Water
Rights (DNIsion), The petitions request authOrization to change the method of operation of the Pliant
Division of the Central Valley Project (GYP) In order to 'merits* on an interim basis the provisions of the
Settlement and the Settlement Act. Reclamation seeks to (1) add;points of rediverslon, (2) add to the
place of use, and (3) add preservation and enhancement of fish and wildlife resources as an authorized
purpose of use under Permits 11$85. 11868. and 1 1 Bet

A maximum of 389,355 acre-feet(at) of water will be transferred during the period October 1, 2010 to
September 30, 2011. Reclamation plans to transfer up to 32,569 of from October 1, 2010 through
December 1, 2010. Depending on the	 forecast for the 2011 WY type, up to 366,787 at would be
transferred iron February 1, 2041 through Septentar 30, 2011. No transfer will occur from December 2,
2010through January 31, 2011.

1
The petitions propose temponsry,and piece of u
Recta	 n's pe 	 	 preservation end
enha	

.of

	

ncement of fish	 and	 ter	
dedication,

	 der the subleet Permits

but due to caPacitY issues, both	 ce mhleans maybe
 forth 

:hiked t:ifticliitate flow
Water will be released to the

throughout the designated stretch

Reclamation proposes to dedicate water released from Millerton Reservoir for instrearn use from Friant
Dam to Me confluence of the Merced and San Joaquin RIV003, and use Instrearn conveyance of water in
order to meet existing Reciamadon obligations in lieu of making suchdeliveries from the Delta-Mendota
Canal.

th	

benWbaltr will be a by Reclamation
liwithead

in the existing aut concurrently for liniment 	 eficial use and for existing

denvelYprev° lously stored or that would otherwise be delivered for consumptive use in
Joaquin

baRnivat channel.

Water	

tp:i4.0w
Water	 from kl ilerton Reservoir 	 the rarZugo various	 theareas would be released 	 at	

_ near	
Eara	 ti th	 be conveyed through

Water Would then be mdiverted  and	
Sack Dan. Water note 	 once East Side BypasselSend Slough	 °talks' Woetterre %%It:, usralici "thro°vi kiFttPasithEas

,Lnow
aie thasyPlitsa,,- jr„,uninfrtathhteer and would alsowould thence flow through the Mariposa Bypass and min

continue to flow
Side Bypass at destnetet:tekliEotritit.

n
I:74tuside le'siothsaanoirotlattsatanadllovetutt: olf(0-2vMat:r1Poolhm a Bypass. Water in Sear Creek

would thong	i

continue to flow through	 old be diverted along the East

Water Resources Control Board (State Water
temporary transfer petitions for a one-year F
authorization to continue the interim flow program

Reclamation 	 to tennonnicek amend
tofea

lbe p

a Joaquin
tistarpauk: dtreeinr vsneernateryst:dfictlrenisej ees to 

	 the
San	

ng

n Joaquin River from Plant Doornail) thanes at the Jones and Banks Pt:
n
nil:MI Rants. ImPlemetant

(E	
n

saeramento-Sen Joaquin 
Delta entering	 Ore Delta from the San Joaquin oyCtiggTinouilust Environmental

 p.
R	

N In	 l/itia	
-leaved two transfer water at the Jones and	

_	 a . t

the transfer could Increase flows !
f 

sa

nt) for the WY 2010 	 Flows Fr*	 tunics pumping plat andeclamation seeks to	 --	 lace Pf use to meet demands °lin "anDivision of the CVP.	 ivn Within the Seinen	 Fdant Division could requireation of	 Ptureti water ki the
at the San Luis Dam for



mutual agreements between Reciama . Department of Water Resources (DVYR), F,...nriont Division
long-term contractors , and other south-of-Delta Cl/F/State Water Pt** (SWP) contractort. (WY 2010
EMS, p. 2-12.)

The transferred water will be pladed to use within Fresno, Madem, Tulare.	 Stan
Contra Costa, AlaMeditl, San 408(;°1° and Sacrarhen	 Counties.

The petitions include ProP	 (1) maintaining the 5 ore recitdreiliellt at eravellY
C	 (2).m	 sufficient Millerton L eke storageFord to meet the abOcedions of

and available San Joaquin River 
Control* (3) conddionl itExchange	
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s. The requestedSuPPlernental EA and (5) c°11 1 '  In	 ix D of the, WY 2010 EArlMonitoring and Management P an
Included in this order.

QUALITY ACT (CEQA)

Fteciernation filed the petitions	 under Water Code sections 1707 and
1725 et seq.	 Water Code secatort 1728 exempts trwriporary changes involving a transfer of water from the
requirements of CEOA (Pub. Pteoceumes	 21	 et seq.). The State Water Board vern Issue a

In 2009 Fteciamation, as the lead agency under the NatiOntii Envirortnental Policy Act, and DVVR, as
lead agency under CEQA, prepared the WY 2010 EMS or the 2010 Interim Flows Project The EMS
evaluated potential environmenttecontequences associated with the estimated change in flow in the
San Joaquin River as a result of	 2010 Interim flows Project. Reclamation and DWR adopted a

measures, and a Mitigation Mon	 g Plan for the project.
Finding of No Significant Im pact (FONSI)and Mitigated Negative Declaration, respectively, mitigation

Notice of Exemption.

On June 11, 2010, Reclamation released a Draft SuPPlemental EA and ProPosed PONS! for the
WY 2011 Interim Flows Project. On September 21, 2010, it completed the Final WY 2011 Supplemental
EA and signed the FONSI The Final WY 2011 Supplemental EA relies in part on analyses and
conolutkens presented in the Final WY 2010 EMS. The Final 2011 Supplemental EA incorporates the
Final 2010 EMS by Skeptics..

In Its petitions, Reclamation	 on compliance with
certain mitigation measures identified identMMd In the Final WY 2010 EMS for the 2010 interim Flows Project.
These conditions include establishing 	 Tables 2-1 and 2-2 of the
2010 EMS, the maximum release rates at Friant Din based on Table 2.3 of the 2010 EMS, monitoring
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4. CRITERIA FOR APPROVING THE PROPOSED TEMPORARY TRANSFER AND CHANGE

Water Code section 1707 authortaet the use of the temporary transfer pmvislons of Water Code section
1725 et seq. for a change for the purposes of	 preserving or enhancing wetlands habitat, fish and wildlife
resources, or recreation In, or on.Ithe water. Pursuant to Water Code sections 1707 and 1725.
Reclamation applied for a temporary transfer and change for the pur pose of preseeving and enhancing
fish and wildlife reitoUntes. Before approving Reclamation's petitions, the State Water Board must make
the following required findings anger Water Code section 1707:

I na increase he amountRacismation is eddied
use.

a.

b. The proposed

In addition, the State Water B
temporary change under Water

e anon net unreasonably affect any legal user

st make the followtrng required findings before approving a
section1725

a.	 The proposed transfer involves only the around of ter that would have been
consumptively used or stored In the abseabsence of Ste"temporary change.

b,	 The proposed change would not injure any legal user of water, during any potential
hydrologic condition that the Bost determkiee is likely to occur during the proposed
change, through significant changes in water tpiant4., water quality, timing of diversion or
use, consumptive use of water or return flows.

nably affect fish, wildlife, or other Inittrearti

(Wat COde,	 f

VSldh resPect to the "no injury" Inquiry unde,both statutes, the Stela Waater Board must evaluate whether
the change will adversely' affect the tine rights of others to the water In Ors case of a GVP water supply
contractor who dolma an injury due to reductions In the amount of water avant43te to It, tor example, the
contractor must show:that it has a right to the water under Its contract with Reclamation and that the
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Reclamation and the Exchange Contractors entered into the Second 	
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e Contractors
Dafuteilt:eottentractdd°0tataobPlisgesitt":11:91hthen!uSt4„1:.,‘LieZretheor t,̀141:4/tracti Reclamation

nnegnuin River at Its discretion.

fltat the In its petitions, Reclama tion	 their M38erton Reservoir operations will be conducted
availability of dativertes and 	 for the Exchange Co ntractora watersupply will 	 me as;in
the absence of the proposed	 ads
pursuant to the terms and conditions of its Exchange Cots act. Rec coati n 	 stated that the WY

	

would	
10 .,

EMS concluded that based upoW,CalSIni m	 its, p	 water
delivery quantities to contractors Outside the Friant Division, Ineludln0 the San JoaWin River Est:holt/0
Contractors. (Petition Supplement, p. 10.) Reclamation also indicated that all water that is subject to the
transfer petitions would have remained in storage at Millerton Reservoir or would have been diverted into
the Madera and Frlant-Xem Clangs for consumptive use in the FrIwtt Diversion service area of the CVP.
Absent the proposed action, the only non-fhod flows that Reclamation would-release at Fright Dam are
flows to maintain 5 cubic feet per Second (eft) at Gravelly Ford and any flows made pursuant to the
Exchange Contract. No other non-flood flow releases are made for use by any other entity downstream
of Friant. These non-flood flows Will remain unchanged under the proposed action. (Petition Supplement,p. i 0.)

In order to ensure that It
Reclamation proposes the ft
accordingly. In addition in a separa te
does not modify contractual obligations of
requirements of the Settlement Act.

aifectad by the proposed toe
State Water Board w it condition th

shall make it dear that this approval
Estchange Contractors, nor does It after the

Reclamation shall maintain Sufficient Mliterton Lake storage and available Sao Joaquin River
chennelaapacity In order to Make releases of available savage from Mlllerton Lake as
required under the terms and conditions of the Sth Joaquh River Exchange Contract, fir-
1144, as amended FebruarY 14, 1968, to the extent such releases would be made in the
absence of the transfer

Reclamation evaluated water supply impactit In a Water Operations Model, which was circulated as an
Appendix to the 2010 EMS for this project and reftwenced in  the petitions. Millerton Lake is operated as
a singlepyear reservoir, with no annual carryover, and is fully exercised (I.e., full Uriminimum storage) In
virtually all years, This operational scenario would not change if the transfer is approVed. (WY 2010
EMS, p.4-93.) Only minimal variation in seasthei Millerton Lake water level flocitMliOns is expected,
and fluctuations in reservoir levels would remain within historical operational **natio*. (WY 2010 EMS,
p. 4-93.) Reclamation evaluated whether substantial thanfles in water supply would occur for fire
geographic subareas  androncluded that the additional instream flows would result in less than significant
impacts to water supply in each of the subamas. (WY 2010 EMS, pp. 4-93 to 4-150.)

The releases  from Millerton Resetvok Pursuant to the Petition would be in addition to the quantity of
releases otherwise required under the San Joaquin River Molding Contracts. The Order includes a
condition regarding maintenance of the existing 5 cfs requirement at Gravelly Ford In addition to the newly
proposed inseam flow regime. 'Reclamation requested Inclusion of a condition to this effect In its
petitions. (Petition Suppiement, P. 7.)

Given that the propowad changes wits not result In less natural flow In the source than without the project,
the evidence supports the conclusion that the proposed project will not Injure the rights of any legal user
entitled to the use of that natural flows SimfierlY, as discussed above, in evaluatin g whether the prom:Sad
change will adversely affect a person who holds  a  contractual right to a water supply, the contractor Must
show that the redirection of the transferred water will interfere with the contractual right. (State Watei
ReSegates Control BS Cases, mlers, 136 Cal.App.4th at 736-743, 805 .) Absent specific intotmation
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6.1	 Exc nge

6.1.1 injtny to

The Exchange Contractors receive water from the CVP by virtueof their contracts with Reclamation.
Pursuant to these agreements, the Exchange Contractors forego diversion under their senior water lighis
on the San Joaquin River in exchange for delivery of an equal amount and supply from the CVP from
sources other than the San Joaquin River. The water is delivered via the Delta-Mendota Canal (DMC).
The AMC members include landowners and water users along the San Jeaquin River.

The protest states that, pursuant to	 7 of the Settlethent, no adverse third party impacts were to
occur as a result of Iroplementation of the WARP. The Exchange Contrsctors/RMC further
provisions of the Settlement Act that they	 that	

be
wilt not imPac: to

parties.

in consThe relevant inquiry fore	 Water	 proposed
change would Injure any legal u 	 water. Article 7 of the Settlement memorializes 

whether the ,
Partite'

belief that the Implementation of tl R Settlement will not have a material adverse Sect on Third farttes.'
Section 10004 of the Settlement 	 generally provides that nothing in the Act "Shall modify	 amend therights and oblations' of the 	 6 to any existing wager service, repayment, Purchase, or exchange
contract or under the Exchange Contract held by the Exchange Contrattom (Settlement Act
§ 10004(g), (1),) Nor she I implementation of the Settlement  result In involuntary reduction in contract
water allocations to CVP long-term contractors, other than Prism* Division long-term contractors. (Id ,•
§ 10004(f).) Plotting in the Settlement Act, hewever, preempts state law. (Id, § 10006(b).) This'Order Is
Protective of existing contract rittits, to the extent that such rifts are exercised in accordance with
applicable law, including any requirements irriposed at the Delta pumps. Thus, the scope of the State
Water Board's 'to injury. inquiry is consistent with provisions of the Settlement Act prohibiting
Interference with contractual rights.

The Exchange Contractors assert that , they experiencedfollowing injuries as a result of the Water
Year 2010 operations under Order WR ZEM 006€6 DWfR
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Water	 flowing through Mendota Pool can be asps rate d into two elements: ( ) Water de8lceted
pursuantto Water Code Section 1	 de of Mendota
(	 the	 	 	 regarding	 solids (TDS) or EC (a surrogate for
TDS),	 (2) the Dig	tend to blend poorly or stagnatein
the vicinity of the DMC. (Can	 Report of Kathy Mr 	 lca August25, 2010.) During 2010, high EC
In the DMC and near the DM
Reclamation was not using the 	 the San Joaquin-San 'Frandsento

data Pool) occurred when

Bay Delta (Delta)5 to its contractors CCit San t uis Camel Company and Columbia Canal Company
received the higher quality 	 San Joaquin Identified in (1) above. The only member
of the Exchange Contractors area where elevated salinity may havesawed is Firebaugh Canal wait,	 Rbsoftightakes water:0:tootriber San 'low*River at Mendota peel near preeneSioughphothoo. (Contact Report	 Kathyood 
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Issue

Objeollon:

The Exchange Contractors allege potential Impact to their water supplies, as described In a letter
from Paramount. The referenced letter from Paramount lea July 23, 2010 comment letter on the
2011 SuppleMentel EAe. The letter makes general reference to prior tigh 	 doests of Paramount. but ds
not provide specific Inknrsibn regar ing such rights. Paramount asserts that It has historically

s As	 8
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Response:

On August 30, 2010. Stets Water Board Staff reviewed ;the Reclamation web site to ,determine
wheth, er flow ratings had bee posted for the monitoring stations. Daily flow data , were available for
all btit one statlen, San ,,loticgdn River near Washington Road. It Is apparent that his wionitorIng
station Is ki working condition. though, because data flrom this gage are cited in the:Exchange
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As at of the SJRRP, monitoring Instated on public	 	 	 along the
San Joaquin River hi the Restoration Restoratio n Aretl to IJem irgroundwaterlevel responses to river flows.
GrounHdwatertevelt.	 observed ri these wens are used in d atemikdrig.  when to reduce flow releases
from Fitant 

arm, 	 occured a 
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 re 2.17, 	  Btu	 based in pan on the rooting

2-tit associated with any moist located 	 whom	 . (Id.. p. 17)

September 9, X10.)

As of the week endin g April 17, 2010, manually monitored groundwater wells showed three wells
above the acceptable threshrads but within  the buffer zone and one well In the threat zone.
Reclamation discussed this well with the landowner and both parties agreed to let groundwater leVels
in the well potentially rise to 5 feet below ground sur face (2011 SuPPlemental EA, p. 2-20.)

The objection Indicates that melon allowed the groundwater depth threshold of 6 feet to beReclamation
exceeded in multiple instano vrithin CCID's boundariet, The objection indicates that the threshold

 exceeded at ether 21 or 25 wells. (Exchange Contractors Objection, tab 2, pp 8, 9, 19.) CCID
states that The groundwater at 13 of the sites has risen to the level that could damage the crops
grown.
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6.1.3 geeeage monitoring

The Exchange
petitions bete* the Mendota
Dian has been ImPlemeinteo

Response:

landowners
modeling-for Interim

 Wadi and Trutth. 2002;
MR, and Rettornoinnv,...”—•,f Gagewhere

ity stagecapac
damaging)

or 
channel talPfnatv as f

Id be authorized for release
seepage monitoring and mitigationPrefiensive	 Pursuant to the

flow capacities in the San Joaqutn River from Merit
considered direct Inundation from Interim Flows,

water logging of crops and salt mobilization in the
^ugh-levee and under-levee seepage. Sources 6f

Board, 1967), reports funded by local
meetings (Mooney, 2009), hydraulic

I system (ACOE, 2002; Had° r,
measured data	 (USGS,

the minimum of the tlYdrau
s, Reclamation determined non-

rise of the shallow groundwater table and associated
crop root zone and levee instability

ioInformatn
2005, d

Reclamation ducted an analysis of non-darnadied
Dam to the Merced River confluence. 	 This assessment



ibit Ftectamation from exrxsdIns the channel

Reach 1 and Reach 2A 8,000 sets based on hydraulic-capacity

Reach 2B: 1,300 	 cfs based on landowner communicatic

Reach 3: 1landowner

Reach	 on hydrauli capacity

Reach 4B: unknown and

Reclamation has proposed in	 limit incremental increases
 Iin0	 !

 Flaw releases
leaSals frtalFrient Darn to provide	 s

Moreover, under the Settlement	 Redamatton isReclamationprohibited from exceeding existing downstream
Act Provides' authorization br the Secretarychannel. capacities Section 1

of the interior (Secretary) tore s 	 	 	 the secretary to reduce Interim flows to the
arch flows would not exceed existing

downstream channel capacities. settee 1 	 maydirects e
extent necessary to address any material adverse Impacts to third parties from groundwater seepage
caused by such flows that the Secretary 	 4 at the monitoring program of t Secretary.;

ro in reach 4B1

d	 dratilic cap:

its proper and faMI

A condition h

8.1 .4 P

Objection:

The Exchange Contractors/RMC

nor

	 request that R	 lunation be required to enter Into coordinated

any 	associated 	 the S

	

_	 sum	 on a
noperations

 i

	

andt) 
use	 with

insinteerre,,,ansWithesirdsier assistance:eeb.:I'llittl 
th

asoliLuiset weriedinikCwnPtililitedr2e;en:st

;t otherwise

trccRectembenCeitEa eng.
o 

andthrr:Ila.

neithert
 SLCC

cost duet	
aC

that benefit Rol:Samoa, Oncth
voluntary basis 

and nr°vifiseits ImIStemehtetbdn of the e
one entity for increased operation	 lte210/17...,

	

to Interim	
CCID but CCIDA grant was also offered to

grant far °Pera.unti°n floWS:„ iRptetinaMtbet8:°°nCeirtis etransetAklasemplatediclithe fl
att°111"thynent Package.

The Exchangeenter into an operations a
the Levee	 ts--of-way managed by the„
District for purposes	 d Include a provision that tit
Levee District will not

Response:

The Exchange Contmclors/RIVIC have not provided specific information demonstrating that operation and
use agreements are necessary to prevent Injury to its member agencies as legal users of water.
Nonetheless, it Is in the public interest to ensure that the proposed:change will not adversely affect flood
channel operations and maintm-- Mat. Code, $1707, subd. (b).) Accordingly, this order requires
Reclamation to prepare an operations and maintenance agreement, or comparable funding mechanism,

• and make the agreement or other funding mechanism available to the CCID, SLCC, and the Levee
Patriot Moreover, Information about operations will help to ensure that the interim flows program subject
to this order is operated in a mariner to avoid avoidable adverse impacts. Accordingly, this order requires
Reclamation to maintain a public website to provide operations data, Including daily operations
Information and the daily flow reStme



6.1.6 Da

Objection:

The Exchange .„„Contradicts/MAC reques
Permits landowners and ether enter nna
evidence of harm.

Response:

The Exchange Contactors/1W
proposed change will injure legal users of
temporary change to avoid or mitigate effi
sued. (e).)

6.1 6 General objections and con

U I	 8
	 to support

is ifiat 
The11:9nothltecat:li 

information
 	Place°

	
on e

tied by the temporary change, 	 § 1/ 7,

administrative process that
RRP  to ally submit rains and

Objection:

The Exchange Contractors/MAC'S protest states that 	 1	 priate for Reclamation to seek a
one-year temporary transfer for ' ,project that, after commencement of Interim flows, will be continuously
operated. The contractors also al age that the quantity of water involved Is large and accordingly should
not be the subject of a short-term transfer petition.

Response:

As discussed herein, the interim lows project covered by Radamation's petitions meets the criteria for a
temporary transfer. Reclamation	 authorization for the second year of a program

"to restore streamflocv In the	 	  In Rlver The Water Code does not require petitionersfor
temporary change to make a d

ail Water quality Issues
w-ro avoid poFt tential hartnramdish:lh_lai Rthstleeteemefation

water
 conduct°wider 

thialltrr water quality Impacts, Order
monitoring to determine whether •2009-0058aR 	 " 7"-- with the Interim Flows Program.ova ns

there Were ether" Wird

Objection:

In regards to Order WR 2009-0068-DWR, the Exchange Contractors/RMC raised water quality
considerations regarding ongoing operations and the salt loading associated with such operations.

Response:

In its petitions, Reclamation has requested a term requiring Implementation of the 2009-2013 Interim Flow
Release Program, Water OualityMonkoring Plan in Appendix E of the WY 2010 EMS. Reclamation has
further agreed to implementation of a water	 qua response plan. This order requires Reclamation to
continuo implementatiOn of dle Water	 Plan end a water quality response plan.
(Reclamation email from 2, 2010 email.)

preytalons of the Water Code fat requfr
prohibit the approval Or a series	 et sim
change is not In violation of Water Code aecttonr
the amount of water that may be fronton! and
Instead, the amount of water Is relevant only to determine if
the water pursuant to water right Permits 11885,11888' and

required bY etetute.

or the proposed changes under other
cy Changes and temporary permits) or

Ingly, the proposed temporary
thsWater Code does not	 Ink

725 or 1707 to a particular numeric quantity.
Reclamation has an entitlement to the use of
11887 and in making the necessary findings



6.2	 San Luisand ta-Mendots Wa

Objection:

The Authority, on behalf of ire 29 member mantes ., objects to the changes on the basis of public into
considerations and injury to
the 

senvironmental Issues were identifkle°cU	
for

rnentati°n	 In the second protest.

Response:

The Authority's members have historical y received deliveries of Central Valley Project (CVP) water for
irrigation along the San Joaquin Valley's West side and wetlands situated in the Pacific Flyway. The
Authority did not provide specific Information about Its claims of right to use water beyond general
references to its contracts and senior rights. Actual and threatened harm are said to result from the
following:

6.2.1 klorritOrimg

OMacfknz

Order W#i2009-0056-DWR, Condition 10, requires Reclamation to coordblate Its operations on a dell)/
basis with CCID and SLCC when flows en ter Mendota Pool, The Authority asserts that there were 
inadequate flow measurements to account for the Rows under the SJRRP entering 'Meths Mendota Pool,
and to determine the amount of those flows available to be recaptured and rettoulated. To OrrtaedY
account for the flow under the SJRRP, Reclamation must be required to install and maintain continuous
monitors at Gravelly Ford, below the Bifurcation Structure, Sack Dam and Washington Road and publish
the data on its web site no less than daily.

Response:

On August 30, 2010, State Water' 	 staff reviewed Reclamation web site to determine whether
flow ratings had been posted for the m Merino stations. i 	 flow data was available for ell but one
station, San Joaquin River near Washington Road. As rioted	 seedier 6.1.1c, the gage station has been
installed but the stage versus flow curve is stilt being developed. As explained In that setton, monitoring
conditions are Imposed In this craw to avoid injury tc legal users of water. The Authority did not provide
evidence of any injury or other basis for revisin g prior Condition 10.

are Irrigator D	 n Bethany

Graa:::anaell:bWirb reiriatlerr Dieldet•Qrp:Lvan:rnrleimad
Mid

n	 Tracy, Del Puerto Water Dili Qt. Eagle
 1. - - 	 Dietrid, Henry Miller

n	 sect. San Bonito County Water olattick_. .. San
irrigation Wee District Turner Island Water ma 11
tads Water puma

rt

also 
Seri 

a
protest on environmental grou , but

waa	 formation in the first

The Authority's member agencies are: B
Irrigation District (OVPSA),. Central
water District. Firehauge tonal Water
Reclamation IMitnot#2131, James
water moist, PachecoWater
Irrigation District, PlimeantValleY Wate
Luis Water District, sense Mee vsi
Sids Irrigation District Vilest Startles Irrigation Dist ct and

i Vi



6.2.2 Water quality

This issue was analyzed in section 6.1.1a, and that discuss

6.2.3 Displacement of CVP andior SWP Delta pumping capacity
user of water

Objection:

The Authority asserts that using the CVF and/or SWP fa
and return water to San JoaqUin River contractors bra arxdd
limited capacity at the clumps. Thus, the AUtll
SJRRP Saws at the evip and/or SWF pumping
agencies is pumped, InCluding FrOjent and non-Prat?
through transfer or exchange. The Authority s propose
SJRRP Rows junior to all existing and

Response:

Reclamation has established a priority syStem for its contracts. Eienemlly, the most senior cons acts are
the Exchange Contracts, followedby Settlement Contrasts. All other water service contracts are junior to
these two categories of contracts. , 	remaining regular contracts are	 prioritized based on the purpose
of use, with municipal and Inthistrial, contracts readying Pridlly over agriautturel contracts. ConsequentlY
the Authority is requesting that the State Water Bond re-prioritize Reda on% CVP contracts by
allocating Delta pumping capacity to contraries that would otherwise have a lower priority. As discussed
above, the State Water Board must consider whether	 the proposed change will MAIM any legal user of
water. The Authority has not demonstrated that it will receive less water to which it is	 legally entitled and
thus the State Water Board will rtdt interfere with ReciamatiOn's deternilnations regarding the priority of
the contracts for use of Delta 	 Nonetheten, to ensure that the proposed changes will not affect
any legal user of water, this order will requite Reclamation to account for its deliveries at the CVP and
SWP pumping facilities;

6.3	 California Fisheries and Water Unlimited (CFWU)

No Injury to any I

to recapture the ENIRRF flows In the Den
use oaf the facilities by Ana, due to

atIon be required to recapture ,the
wratervat a thebiulthorte to itAsutbmernhbribi;siffinb.r

II

would make re-diversion of
camber agendas,

Objection:

CFWU submitted a protest all
to require mandatory deity flow
permits were issued.

Response:

Water Code section 1127, subrlivis n (d) prohibits the Stets Water Board from modifying any term or
condition of the petitioner's Pond or Peeress including these terms that Protect other legal users of Water)
fish, wIrlife, and other ingrain beneficial uses,except 

bb 4
	 temporary h ge.

Water COde section 1727, subdivision (e) prohibits the StailebesWatebblY thWater Roarticafrrraint°dt 
tine

ternPcir placing
conditions	

ff
conditions upon a temporary change to mitigate effects

e Water Board will notmodify!: amend that are bet caused by the ibibbbratYmbengtThus, the State snot	 	 	 am Reclamation's permits, or place conditions uponthis temorary

approval
 eihech 	 milli 41100e	 E1	 of Reclamation's ongoing operations as a condition of
 setkien

a; It d
DWR Is not a

proposed temporary
e on Racism

of law by the State Water Board and Reclamation for falling
etlrnrt'Ftient Dam into fire an Joaquin River since the



6.4	 Department of Fish and Game

Comment'

DFG commented that a key guidance document for implementation of the Settlemen 	 the
restoration program's Fish Management Plan. the comment letter was received by both email and
regular mail after the allele of the objection "period. The Fish Management Plan recommends: (a) that
temperatures In Millertort Lake bemonitored to assess the effe of the increased flow releases, and
(b) that .mmping rates be developed for interim Bow rel	 to protect fish, Instream habitat and water
quality downstream of Friant Dam. OFCil also recommended theta water quality monitoring plan be
prepared,

Response:

To ensure that fish, wildlife and miser instraerrt uses era not unre nobly affected, this order requires the
measures requested by OFG,

6.5	 Paramount Farming Company (Pa

Comment:

Paramount submitted a Ietter noting that itwas tot submitting a	 a/ protest' but wanted' to comment on
various aspects of the pending petitions. Paramount (1) elliminged the State Wafer Roarerttlto  condition
the proposed temporary transfer on terms requiring groundwater seepage and ow m	 ..

eefte	 o
and

maintenanc	

e

 Water- '	 ''	 2009-0058-DW 14; and (2) requested Me ew we aterBoard to make cw	 traits
der WA

ar that the proposed	 nv°heti water that otherwise would have been
to existing water rights,sumptively used or stored during 2011 and that they are trade

e similar tattle" reatibed 
In Or 

(Ries) APsTirescir: seed above, similar terms have been Included M this order and (2) this order
dd beworder	

	 finds that
this	 r	 ot	 c onsuptively used orm	 de 

legal	
ofwaterthe PprmepPOseXe tfliatireipe ee

trert charge, and
includes a	 prohibiting the transfer fromf	 mitt 0

water.	 ,.
6.6	 Lower San Joaquin Levee District (Levee District)

Comment

The Levee District (1) cow menteidcc on the adequacy	 the environmental documents for the SJRRP

re

regardinge tsievee maintenzecereeeeeectitye frcamer	 need for Reclamation to obtain access
ame	 requests 

that
Hy from Reclamation and; and (3) reqeatneawater rii(02h)bayeeciler issued as	 result thiee,tePeeeridletnletP:ttitivor inottladatsattarretft: rentaZt thatrataa afatinl

maintenance Dr 
thed control

Interim ;airs erta re into
n4crsturogreireecnntrecaructure, for the Levee Districts operation,

Response:

aabove, the	 Water Board will not
considernAssideeliedme0A:1-releted Issuer; funber,cilltiesonegPet lisa they relate to the proposed change end thtat it
legally

	 Board's
1707 and 1725 et seq.; (2) Reratertlar

an
respondsrequired firldlnesteursir sattottanate;oi‘ment. The Levee Districts desire to obtain such 	 isz 

whit
newer

areemilY 
cannot

 t beyond 	 State Water Board's minnow in considering the proposed °ha"

" The comment letter was received by mail alter the close of the °Median period.



largely limited to preventing injury legal users of water ewnd avoiding unreasonable impacts on fish and
wildlife. Moreover, under the circumstances prod mere, where Reclamation 1$ not using downstream
channels for conveyance ki eXcese of	 n	 ntl lesser amounts for the benefit.

mnification. Reciiallon uad	 lir
	 Reclamation to OW lee

Inde nufdoaes of reducing nests to
of fish and wildlife,  it would be cOrt 

districts responsible for levee: main nonce, and Reclamation tines a Iegal diary to bypass or release
sufficient water to maintain fish In good 	 requests that the order .
Issued as a result of the pending PatliMne Moloch% a  requirerrient that Reclamatio, enter Into an
agreement with the Levee District, as a a:melon of the retentionof ttte Interim flows at the Sand
Slough coned Structure, for the Levee Dietdere oberaden insPection and maintenance of the flood
control facilities, This order requires ReclamatiOn to obtain any necessary access agreements In order to
proceed with the project. In addition, as:discussed above, this order requires Reclamation to prepare an
operations and maintenance agreement, or comparable funding mechanism, and make the agreement er
other funding mechanist* available to the Levee District

6.7	 Central Valley Flood Protection	 (CVFPB)

Comment:

In Its corrnwits, 12 the CVFPB explained that Its	 the restoration program does not

c	
of the San	 u River and Entrada and MariPosa Bypasses.Bypasses.

sreettlas
Specifically, the flood safety

cvppsi concerned that restoration flows will preclude maintenance of these channels
for flood protection purposes and that maintenance Mete WE testae. in the long term. it kientilles
Reclamation's inability to indemnify the Levee District as the main obstacle in reaching a maintenance
agreement.

Response:

As discussed above, a,le cedar requ 	 Reclamation to prepare a n °Potations and maintenance
agreement,

-

nism and make the agreement or other funding mechanism'sm
°r wiriFigill

1	
District in addition, this order requires Reclamation

rlonult:°°114tr1101:1114111411CANt°,;""1::2=ita	 61/00°01?6-110edYt°°./°°!!!tihad!PrOaZ°:4laha 1/11:1:7111not compromise the bead safety features of San Joaquin River	 Eastside and Mann ulnas
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7.1

	

	 transfer invaWS a anrter that
will not Increase

bprn	 umptIvely used or stores
erdittsd to use

Before	

a	

e

tiPPf°,vidthrita transfer
 temporary
	 go'luithrtriliYeinval",,,the amount of 

evtitattlearPttrit;!:97:jidtent	
co

iP7oor. thcehltre .wt: to

due to a	 'er	 of water, the State
 have been WeritsemPtivelYmust find that	 til-a7;2;rrnittste or licensee__ trill	

der 8e. 5b3r1__ the person	 Is entitled

used or stored by 726i in addition, Digure.7 Ziali 
a change Unncitaaa the amount of

Code,	 asa that the proposed
Board must RI ILI Code, 	 1707, sued	 b)(1).)

that
muse.sent(Wthate pCrd:peo'sedIrtroranszi thie

n h_

ts_wiitt,tnesevt thaticelearethe	 emforf athcrteratetranstr:ecurrrrEwrlanthiti-karridellevmore:477:1""e ainernkce:d.,,,uaill7std;fhte:cer
Cade see

would 	
in .9e..	

pursuan- —

been diverted into the Madera
of the above, I and rtha;7;ric;ed., wcHil

at Millerton	
the	 , _

i
 the	

mood
section	 pr stored In	

amount of Wete
consumptively
proposed change3a rriot

dons°	 ins,	
the absence	 r that

mPtive use
	 sodivieliat (el) me	 of the proposed	 On is entitled



	

7.2	 No Injury to other legal

Before approving a temporary change due to a transfer or exchange	 oho' the State W r Board
must find that the transfer	 Id not it 	 any legal user of the water during any potential hydrology;
condition that the Board determines Is !hely to occur during the proposed change, through significant
chengesh water quantity, water quality, timing of diversion or use, consumptive use of the water, or
reduction in return flows. (YVat COde, § 1727 aUbd. (1)(1) ) Before approving,a change under Water
Cede section 1707, the State Water Board must find that the change will not unreasonably affect any
legal user of water, (id § 1707, subd. (b)(2).) A discussion of potential harm to other legal users of
water is found in	 the responses tothe ohletifitsui" Section 6 above' As conditioned, I find that theproposed temporary change would not Injure any legal user of the water during any potential hydrologic
condition-that the State Water Board determines is let* to occur dulleg the proposed change.rthreugh
significant changes in water ritiantitY, water quallt7.tirtlfril of deieffi6°It or use, consumptive use of thewater, or reduction in rattan flows, or otherwise unreasonably affect * legal user of water.

	

7.3	 No Unreasonable Effect Upon Ptah, Wildlife, or Other (natant Beneficial Uses

Before approving a temporary change due to a transfer of water, the State Water Board must find that the
proposed change would not unreasonably Shoot 40•wildlife, or other instream beneficial uses.
(Wet. Code, § 1727, subd. (b)(2) ) The temporary transfer and 1707 change have been requested in
order to re-establish flows below Enact Dem and re-water the stream system for the purpose of protectin g
and maintaining sthoorilds, The FONSI/MND Conaldered possible effects upon wildlife end other
InGreantbeneficial uses and determined that the Instream flows to be dedicated will not have a significant
effect upon wildlife resources, or other kistream beneficki uses. in its comments on the petitions, DEO
suggested measures to address** management of reservoir and Instep:an flow releases. Accortlingly, I
find that, as condtioned, the proposed change will not unreasonably affect fish, wildlife, or other Instrelan

8. STATE WATER RESOURCES C

On September 48, 2007, the State We
Director
does not
Resolution g

Resolution 2007.0057, delegating to the Deputy
for temporary change if  the State Water Board
to the delegation of authority in section 4.42 of
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ins for temporary transfer and
want to Water Cods sections 1707
110 to September 30, 2011, subleotto

7 remain in

NOW, THERI
dedication of
and 1726 are
prior vested water

All existing terms and conditions of P
temporality amended the following P

1. The following pokier of rediveralon are rporarity added	 All coordinstes in this Order
are In California Coordinate System of 1863 Zane 3*

A. Mendota Darn	 North 1,7%5,360 feet and East 8 698,943 feet, being within the SE %of NE %of
Sedan ie, riSS. Pt16Ev MDB&M, including Hakes to the following canals:

Main Caned -North 1744,598 feet and East 6,698,937 feet, being within the SE % of Section
19 113S, R16E, ty1061

. Outside Caneif North 1,741 	 	 East 6,699,889 feet, being within SE 34 of Section
19 T13S, RISE, FM 61,1

III. Columbia Canal - N 	 1,746 420 feat ernd East 6,608,89S feet, being within NE % of
Section 20 T13S, Fil SE, MDB&M
Helm DROP:- North 1,10,622 feat arnd East t3,598,787 feet, being within NE % of Section 19,

Innamoshi3S" SISrilattyleStrimupsLa""; Gana! e• North 741, feet end East 6.598,044 feet, being within
SE % of Section 19, 	 Tl3S, RigE, MOS&M.

Intake to	
T1 1S, Ri3Esection 12,

the &nor °anal -North	 	

1,882,535 feet and	 the East Side
In	

to the soma	
R 	  

Deagt41 for 
e°nveYance 

through

within NW%

Slough  Control $iructure - North	 	 East	 es& feet,
being within NE 'I. 

Sebti°11 
31,

and Ent	
el	

ss feet

Bypass.

	 Bypass-	
fast LefaQT3tsi

teettiniti Moiathes.
115Nc2les—t84 "...WL-Id&NiffsM.ortililefilli89541

	 of

East BidsMDB&M
	

on the -.is,	 m	
NE 14 m

the .1 , 1-931, R1	
Structure,

n 30,	

being within

teat, being	 ce).
Di of section	

cantrose y4 of Section	

6,480,299 feet,

	

Mariposa	
being *thin	

and East% ofAlong	
Ft1	

2,114,400 feet	

ins within 
_

ection 'I Tag,	

North	
&m.	

feet be

to 

the .1. 1" *et	 14 462 feet	

within SW
S	

ni	
Plant- R4E, MOS	

6,237,838

E. Intake
 st 8.01341	

North 1.9	

being wiand 

East

ass	 6,248,083 feet,
%at auwv"	

2 1.10.9	

too with n

the East	
Etk6384,M*	

and East 8,248,SW 
y4 of

Jona	 a- 	

eo fast	

SW %

porn,- ng - 4 DI 8, — •	
and Eat 6,	

of SE
	 of

SW 
	 14°111.	

3 feet be

	 with in
Sebtlan	

n Ird0Otleq/ g, 
14,108140'

Ping Plant riADS&M.. 	 6139"
	 being withPetters°	 Ts% Re

BankseePalmls,	
R3E,	 044_ _ism,. feet and East	

East 6,392,678 feet,
and

North timD13sht 	
on feet a

Luis Damns, 
ROE, -	

-North 2,004'

San	 15, T1 

SW % of
Intake for	 it 10.



2,036,021 feet acid East 6,3 ,704 feet,

L. intake for Be	 one lirtg	 - North 2,063,018 feet and East 6,327,284 feet, bel
within SE' of Sagtion 33, T2S, Ft E, MDBBM.

Any San Joaquin River water temporarily	 or raided through San Luis Reservoir shall not be
delivered to south-of-Delta Victors other than Friant Division Contractors. The water need not be
directly delivered, but can be made available through transfers' and exchanges. Reclamation shag
document that it has taken an preset:able measures to provide contract water to the Friant Division
Contractors, while complying with all other conc gtions of this Order.

The following additIonel place	 Is temporarily added	 e

SprinJooklaqg puinkant:erafrouroaceFriarttotDuse , _ _ s_ithe 

for	
o-San JoaquinDelta at the Jones and Banks

.

Preservielen and enhancemerif of dasha9.a:deci 	 um° ,..°k.1, 100o Oftnetreem flows for the purpose of

The specific locations of these facilitiesare Id 	
r

entified- - in

	

	
rittruent to Water Code sectiOn-1707;

r

thisPursuant to	 ,Y 
Contra Costa, N	 radii' end	 RAO	

in Fresno, Me	 gad Stanisis	 ,

The followingowing purpose of use	 added tothe permits: preservation and enhancement of
fish and wildlife.

The quantNkas of water rele	 Pram Friant Dam rarLa transfer shall be in addition to that quenfitY
of releases otherwise required to rs tain the 5 cubic feet per second requirement at GraVally Ford
and that thatwould be suRlctentto provide rtioessiry goW in the river reach below Graven Ford pursuant
to the obligatkmsthe holding contracts ex	 Jtedby Reclamation.

6. r rhror stage and flow	 following locations ddMt
Prier tf is end	 Is likely to be tbwisg at those	 s:

mistaus I

below Friant Dam	 mile 267);

at Gravelly F (river mile 228):

below Chowchilla Bifurcation Structure I

below Sack Dam (river mile 182);

at the head of Reach itia river mite

ve the twkrced River c onfluence (rtv

at the head of the Sand Sl ougth Bypass
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and the Clifton Court Forebay in coordina
mai bask+ On Reclamation's webelte.

Reclamation shall, wttnin 5 working days of determining that a station Is non-working: (1) report the
non-working flow m nflOting tion' to the Deputy Director for Water Rights; and (2) submit to the
Deputy Director for Water lets a plan for timely restoration of the monitoring station. All stations
shalt be calibrated and report flow rats I'accordarY with standards established by the U.S.
Geological sorm.

In the event that flows have the potential to or will exceed channel capacities, Reclamation shall
rechbe flows to the last known flows that did not result In exceeding such capacities until such time
that Reclamation determines that Masai ng flows would not exceed charm& capacities.

7. Release of transfer water is conditioned upon implementation of the Seepage Monitoring and
Management Plan In Appendix D of the Final WY 2010 EMS.

The groundwater monitoring network shall account for subsidence In the area when determining
differences In groundwater elivatbns. Groundwater elevation thresholds shall be established to
determine when Impacts to agricultural kinds or levee stability are imminent. Interim flows shall only
be rMeased in a manner consistent with the Plan.

As part of Implementing the Seepage Monitoring Plan Reclamation shall publish the then•current well
locations, monttodrigtuffer woundwater thresholds, and proposed process for development of and
updates to action thresholds on the SJRRP websito by January 10, 2011 for public review and
comment and shall also provide this Informatlen to the Division in the event that written comments
are submitted within 20 calendar days, Reclarnation shall consider these comments and provide
written responses, which may include reirlsions to the thresholds, by March 1, 2011. Comments
responses, d then•current thresholds shah be published on the SJRRP webelte by March 1, 2011,
and also provided to the Deputy Director forWater Rights for revIeW, modification and approve .
RecOgOlzing that Many facto& contribute 10 fP'otinawater elevations. Reclamation shall menage
interim Flows to avoid exceeding an action threshold to the extent Possible. in addition, and prier to
January 10, 2011, Reclamation shall NbIlith on the SJRRP webs*, the location of all new monitoring
walls Installed in 2010 and its'Plane for installation for addltionsi monitoring wogs n 2011, including
proposed well locations and estimated timelines for. Installation Plans Far installation of	 '
monitoring wells shall inCIUdisurveyky well locations

5.  Reclamation shall Issue a notification on the flow monitoring page of the SJRRP vrebsite, with a short
description of status and decisions made, within 5 working days of any of the following:

n with DWR, with provisional

a. A seepage

A monitoring well crosses a threshold.

An operational change or con

d. A flow change is made.
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Reclamation shall coordinate its operations with the Central California irrigation District (CCID) and
the San Lula Canal Company (SLCC). When interim flows are or are anticipated to be flowing Into
Mendota Rook Reclamation shall communicate with coo, as the owner/operator of Mendota Dam, at
least once daily via telephone, mall, or other written communication. This daily communication shall
Identify, for the following 24 hours: (1)	 how much water is expected as inflow Into the	 Mendota	 Pod
for the purposes of the n	 has much water Is to be exchanged to satislythe Exchan
COntraCt at Mendota PoW end (3). how much Wattle is to be released below 'Mendota Darn for the c•
Interim tows. ' Reolmnadsm ON& communicate with StXte) as the ownWloPiwator Of Sad( Dam, at
least once daily via telephone, emn, oTother.Writho communication when Interim tkIw4 are being
released from	 Mendota path. 'This daily communication that idenfifY, for the following 24 hours:
(1) how much water is expected as Inflow kit° Reach 3 belqw Mendota Pool lot the purposes of the
interim flows; (2) how much water Is to tie exchanged to satisfy water delivery contracts at the
Arroyo Canal: and (3) how much water, is to be released below Sack Dam for the interim flows.
Reclamation shell Ones notify fecilltyowneM thatiloWs authorized under this order are protected under
the California Water COde and shall not be diverted or stored unless otherwise authorized by
Reclamation consistent with Ms order.

Nothing In this order authorizels the use of. or access to, private property. In carrying out the activities
authorized under this order, Reclamation Is responsible for obtaining any approvals that may be
necessary to access private property.

Reclamation shall Obtst n any necessary access agreements (a) for use of the Sand Slough Control
Structure as a point of rerliverSkin for conveyance through the East Side Bypass and the introduction
of flow into the East Site Bypass and hibriPosw Bypass; (b) from the Central Valley Flood Protection
Boardfor release of transferred water WO the East Side Canal and (c) from the Lows' San Joaquin
Levee District for operation, kispection and maintenance of itOod control facilities.

Prior to February 1,2011, Reclamation shall prepare an operations and maintenance agreement, or
comparable funding mechanism, that accounts for increased operations and maintenance costs
associated with the Interim Mews Program and provide it to CCID, SLCC, and the Levee District, With
a copy to the Deputy Director for Water Sights.,

14. This order does not authorize any act that results In damage that could result In imminent falba.:
(a) to private levities located along the San Joaquin River, (b) to facilities, Including levees and related
structures, which are part of the San Joaquin River Flood Control Project,	 or (c) to Mendota Dam.
Reclamation shall be responsible for operating tinder this atter in a way that does not result in such

Reclamation shall maintain sufficient Mffierton Lake storage and available San Joaquin River channel
capacity in order to make releases of available storage from bastion Lake as required under the •••
terms and conditions of the Sim Joaquin River Exchange Contract, lir-1144, as amended
February 14,1968,: to the extent such releases would be made in the absence of the transfer.

This order shall not be construed as modifying or amending (1) the rights and obligations of
RecIamation end the Exchange Contractors under the Second Amended Contract for Exchange of
Waters, Contract tir-1144, dated. February 14, 1968, or (2) the requirements of section 10004(g) and
100040) of Public Law,111-11. 	 •

damage.

15. Within 30 days of the effective date of this Order, Reclamation shall consult with the Central Valley
Flood PrOtection Beard, Department of Water Resourtes, or any other a0Propriatsi agency to ensure
that the proposed charifle‘vill not compromise the hood safetiefoatures of the San 405Cuin River and
Eastside and Mariposa  Bypasses. VVIIIM 60 days of the effective date of this Order Reclamation I
shall pr,ovide the Deputy Director for Water Rights with o report on the status of the requited



18.Rediversion and conveyance of wrater target Pemrts:t1885,11tt86 and 11887 by or through Central
Valley	 Water Project (SWP) facilities i6 limited to pumping and conveyance
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24. Reclamation end the Department
reed, Chinese tallow and sponge plant
*Adorn (before midnfter WY2011 Inted
In the Invasive *sties Monitoring and Ma!

rces shall monitor red sestets, slat cedar, giant
d portions of the San Joaquin River and bypass
contra and manage these Wades as specified

sect Plan, Included In Ap pendix F of tie
Environmental Assessment and Finding
Declaration.

of bill ant Impact/WON Study-and Mitigated Negathie

25 3inu Flow F	 Program Water Quality Monitoring
aten of the Interim Flow Release

Pr
it front

rg to the	 utyl3ilactor for Water
My Director for Water	 ts.

26. R	 mation shalldevelop to	 r Rights by February 1, 2011, a
nse pas that addressee the following (a) the contrbutton of Intent Flows tohi

salinity in and	 0 Slough; (b) an identification of the t
ant ties and Individuals that mytesniribstipor playa role es the response to high salinity conditions;
(a) the current leget and contractual roles and responsibilities of those entitles; and (d) possible	 I
response mechanists, Including  those that are under the control of Reclamation and those that ar+
the responsibility of other entities and Individuals.

27. Reclamation will Implement monitoring of temperate 	 In Miihrton Reservoir and a sehed
for ramping of flow releases	 with the San .	 t
In coordination with 0.8	 i National Maine floherlaa
Fish end Quite and Dap

adm
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Attachment Flow Schedule

* Nett This order InSIUdes corrections 	 to	 Code, §
Resolution No, 20074057, 4.1.3.)

1124; State Water Board
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115
475
475
155

415
775
775

115
475
475
155

0
75

1,300
1,30o

785
1 700
,700

1,700
1,700

115
475
47a
155
0

475,
285

1,225
1,300
1.300
1,300

Schedule 2
(Same Requirements as Table 24, Supplemental EA)

Example Estimated Maximum Regulated Nonflood Rows Under theft ,*Posed Action,
Estimated M

n Head of	 blamed
River

Confluence.
10/1/2010
11/1/2010
11/7/2010
11/11/2010
12/2/20102
211)2011
311/2011

3/16/2011
41112011

4/16/2011
5/1/2011
7/1/2011
9/1/2011

40/31/2010
11/6/2010

11/10/2010
12/4/2010
1/31/20102
2/28/2011
741612011
3/31/2011
4/15/2011
4/30/2011
6/30/2011
2/31/2011
9/30/2011

fOoslof ffoodo4
Reach Reach Reach

,375
1.475
1;415
1,475
125
/46 

Head of of

95
75

1,300
1,300
1,300

45

481/ 
715

1 ,076
1.075
755
0

775
885

1.300
1,300
1,300
1.300
645

115
475

155
0

176
285
.22s

1,300

1,300
45 0

1. Example only. Actual Interim Flows may yaw depending on a variety of factors. Flows may be lower under other water year types.
No Water Year 2011 Interim Flows during this Period-
Assumes up lo 230 cubic feet per second diverted by instream water right holders (e.g., holding ram ), consistent with Exhibit B of the

Assumes up to 200 cubic feet per second lost through infiltration, consistent with Exhibit B of the Settlement 	 te
5 Estimated' maximum Water Year 2011 Interim Flows at the head of Reach 2B account seepage losses 	 in 

Reach 2A, 
cons
	 t

war 
Exhibit to aseitele 

Settlement
	 to Reach 3 from the Mendota Pooil°r diversions at Sack Dam into (tae Arroyo Canal.

7. The
6 ^maw.. up	

In Reach 4131PloPralVisidsflotiell
	 bypasses.

9.	 accretio—ThandfromMadMP°1"Rod and Salt Sloughs in Reach 5, consistent with Exhibit B of ttre Settlement
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4 0n October 21, 2010, pursuantto
typogrephicer elefieal errors	 in
the corrected Order WR 2010-0020-0WR.

NRDC Rodgers

ve
Joaquin 

RiVer 
Restoration

-sett13,172006, No.
the San

ern(Mar. 30,	

ii(ELDi,
),
 §	 	 23 Stet 

tariffay.
e

1	 H) (Settlement) and
Act), Pub.L. No. 111	 [Ach41

River Restoration 
prog 

ram (
sa.

	 	 1340 g ) and as part of the San Joaquin

The purpose of the Settlement; Is to restore and m	 aintain ttNt populations in the San JotrusIn
River below Friant Dam while reducing	 Mg water supply impacts to Friant Division Ion"

i
term contractors that may rest* Ilan the restoration program.' The settlement Provides for
releases of interim flows prior to operating a long-term restoration program, In order to collect
relevant data on fie", temperate es, flstt "Wei seepage lorwee, and water recirculation,
recapture and reuse. The interirrt flow program began on October'', 2009, after the Deputy
Director for Water Rights (Decoty Dir	 emotion's change petitions for Water
Year (WY) 2010 in State Water Board 0 	 ft.

In July 2010, Radamaton submitted its petitions for temporary transferand change to
knplement the interim fide program for WY 2011. Reel imaton sought approval to amend 
Permit. 11545i twee, and 11	 (1) add points of rediverslon, (2) add to the place of use,

'	 '	 1and (3) add preservation and enhancement of fish and Wildie resources as an authorized
purpose
	

fro

,	 of use. A number of Interested persons, includiral Petitioners, protested the proposed]
changes. On	 ' rnber ri itjf 0! the	 Director 	 Order 2010-0029-DWRSePte	

'fo	 inideration.approving Reclamation's petitions' Petitioners timely filed their petition for rico  

2010.0029 DWI corerning the '

oscutaksiom

contendPetitioners
Rile" and the Settlerm
npairment and Co

4,1 The No Mich(
Before approving Reclamation's pslitlons under Water Code sections 1707 and 1725 et seq., 1
the State Water Board was required to make certain findinfis, including a finding that the change
would not injure any legal user of water. (see wet, Code, §§1707(b)(2) [no unreasonable

effect on any legal user of waterkt 72T, subd. (b)(1) [no Injury to legal user of water") On Page



In State Water Rettouna Control Board
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amount of water and that the

rids had not made that s

.4th at 797406, the court
rase seam user of the

Petitioners misconstrue	 The Order does not limit the scope of

protection afforded to CVP water 	 injury rule" to their contractual rights
and to the exclusion of other rights they may hold. To the contrary, the Order makes clear that
the no blur/ rule requires an evaluation of "whether the change vAll adversely affect the fights of

others to the water" (Order 4 (Italics added).) In addition, the Order notes, "It Is not enouti

4 of Order WR 2010-00
that.

With re , the State Water Board
must evade whether tiw chorea will adversey affect the rights of others to the
water. In the tares of a CVP wed soppy	 who ceime an injury due to
reductions in the aimmount of water 	 	 	 to it, for example, the contractor must
show that k*tto a right to the wa f	 under es carload with Reclamation and that
the redirection of the int
(State Water Resources Contra/
743 805.) It is not enough for the C

'
	 contractor to show

water than historic/10y received. (Id., e 8054)

Petitioners assert that the Deputy	 Director's explanation is incomplete and thus too narrow,
arguing that the scope of protection under** "no injury rule' extends beyond the rights afforded
under CVP water service contracts. (Memorandum of Points and Authorities In Support of
Petition for Reconsideration of order VVR 2010.0020 .0VVR (Petition), P. 4.) They contend that

 Third District Court of Appeal in the State Water Resources Control Board Cases made it
plain that the scope of the protections afforded by the no Injury rule Is more extensive than the
rights afforded under CVP contracts" They request the State Water Board to revise the text In
the Order to reflect that a CVP water service contractor 'may' (Instead of "must) show that it
has a right to the water under its contras with Reclamation and that the redirection of the
transferred water will interfete with "(1) that contractual right, (2) some other contractual right Or
(3) a right accorded tinder federal or state law.' (Id., p, 4 (underline in original omitted).) They
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Contrary to Petitioners' aster ion, in t	 Deputy Director acknowledges thaat high
salinity occurred ir 'l '2010 in the DMC and hear the DMC outlet (San Joaquin River at Mendota
Pool) when Reclamation was not wring the DMC 	 water obtained from the Delta to
ccalratters.;. (Order, p. 8.) This aermicterizain by the Deputy Director is consistent with.	; 
Reclamation's response to comments On the final SEA, which acknowledged t hat elevated.
salinity in Fresno Woughand the Irrigation ainalieadworks in the Mendota Pool occurred
AprIl 22 through Apia 28, 2010. Reclamation manias this situation, in part, due to the low.	 -	 -
demands at that time by the Irrigatorsin the Mendota Pool, likely due to cooler and wetter
weather conditions, and the co msecttaint meeting of demands at Mendota Pool with deNveries
from Pliant Dam, Reclamation also noted that tha situation Was not unique and had occurred
historically (prior to the Stettin flows program).
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Nonetheless, it merits noting that Condtion 26 of the Order requires Reclam
and submit to the Deputy Director for Water Rights, by Februaiy 1, 2011 water quMity
response plan that address the following: (a) the contribution of Interim Flows to high salinity
conditions Not the LAIC, Mendota Podgy, and Fresno Slough; (13) an Identification of the different
smiths and individuals that may contribute to or play a role in the response to high salinity
conditions; (c) the current legal and cagrattual roles and responsibilities of those entities; and
(d) possible response mechanisms, Inching those that are under the control of Reclamation
and those that are the responsiblity of other entities and individuals. This plan Is to be further
informed by	 the water quality monitoring conducted pursuant to the water quality monitoring
plan described in Appendix E of the	 lementalEA and required by	 Condftion 25 of the
Order.
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Petitioners indicate that their Interest is in maim It clear that the State Water Board reserves
jurledittion to enforce all conditionsset forth in the Order. Tt State Water Board's ability to
enforce Nee terms Of its Order is not contingent on the language of Condition 22. Nonethelesit,
the modification to Condition22 requested by Petitioners is reasonable because the Order

requires submittal of inforMation In response to various monitoring plans (see Condition 7, for

example.)
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