Appendix 1C: Comments from Regional and Local Agencies and Responses

3 CVE Water Supply Impacts To CVP Wildlife Refuges And San
Joaguin River Exchange Contractors Are Underestimated

The Draft also understates the CVP water supply impacts to wildlife refuges and the Sa.u‘ SLDMWA
Joaguin River Exchange Contractors (“Exchange Contractors™). First. as Reclamation is aware. \WWD
section 3406(d) of the 1992 Central Valley Project Improvement Act ("CVPIA™) requires SIRECWA
Feclamation to deliver CVP water supplies to wildlife refuges. Section 3406(d) of the CVPIA 42
describes two categones of refuge water supplies: “Level 27 and “Level 4.7 The refuges use
water to provide needed habitat duning waterfowl migration periods in the fall, winter, and
sprng. In entically dry hydrologic years, the refuge water supply contracts and section 3406(d)
of the CVPIA authorize reductions in Level 2 water delivenies by no more than 253%. Shortages
to the refuges are triggered when delivenes to agncultural comfractors are reduced, a
circumstance made more frequent and extensive due to the loss of supply from implementation
of the reascnable and prudent altematives i the biclogical opinions.

Table 5.26 in the Draft EIS purports to identify the changes in CVP water deliveries
under the No Action Altemative as compared to the Second Basis of Companson for CVP
refuges. For CVP refuges located south of the Delta, the table identifies no difference (0 acre-
feet) over the long-term between the No Acton Altermative and the Second Basis of
Companson. Draft EIS at 5-94. The chapter does not explain how it 15 poessible that there will
be no change in deliveries between the No Action Alternative and the Second Basis of
Companson, despite the admitted water supply loss due to the reasonable and prudent
alternatives included in the No Action Altemative. The conclusion that this loss of supply makes
no difference to refuge 1s imsupported and contrary to actual experience.

Between 1992, when the CVPIA was implemented, and 2008, when Feclamation began
implementing the EPA in the Smelt BiOp, Reclamation delivered the mininmmm 75% of Level 2
supply to south-of-Delta wildlife refuges in just three years out of seventeen: 1992, 1993, and
1994, Beclamation, 2015 Summoary of Water Supply Allocations. In contrast, since 2008, south-
of-Delta wildlife refuges have been shorted to less than 75% in two vears: in 2014, they received
65%, and 1 2013, they anticipate receiving even less. While these shortages have ocowmed in
drought years, Feclamation’s ability to export water south of the Delta is adversely affected by
limitations on CVP operations, which include implementation of the BPA actions. The Draft
EIS mmst analyze how implementation of the altematives may further imit exports, mcluding
during drought years, and then look at the real impact to south-of-Delta wildlife refuges.
Receiving less than 100%, particularly less than 75%,. has harmful effect on the refuges.
mchuding inability to provide habitat for local breeding wildlife and migratery shorebirds,
growing food for migratory birds, and dimimishing water quality. Impacts from these shortages
are described in the Angust 21, 2015 declaration of Ricardo Ortega filed in San Luis & Delfa-
Mendota Water Authority v. Jewell, ED. Cal. Case No. 1:15-cv-01290. Second, the Draft EIS
makes the same emor in estimating the difference in water supply impacts to the Exchange
Contractors as it does for estimating impacts to the wildlife refuges. Table 5.26 1dentifies no
difference (0 acre-feet) in anmual average delivenies between the No Action Altemative and the
Second Basis of Companson for the Exchange Confractors. Draft EIS at 5-94. Again
Feclamation’s Summary of Water Supply Allocations shows that the combination of RPA
implementation and drought conditions have resulted in real impacts to the Exchange
Contractors” water supply. Since 2008, the Exchange Contractors have been shorted to less than
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their 75%: confractual minimum supply in two years: 2014 and 2015, These shortages have| SLDMWA
caused the Exchange Contractors’ member entities to reduce the allocation to their growers, and | WWD
growers have In tum had to fallow land and increase groundwater use. The Exchange|SJRECWA
Contractors, like the south-of-Delta agnicultural water service confractors discussed elsewhere in| 42

these comments, suffer significant adverse socloeconomic impacts as a result of such shortages. | continued

The water supply analysis should be comected to address the very real likelihood of
shortages to refuges and the Exchange Contractors resulting from project modifications, and the
concomitant impacts of these shortages should be discussed in the final EIS s resource chapters.

B. The Draft EIS Fails To Adequately Describe And Analvze The Impacts Of
Increased Groundwater Use

In addition to wnreasonably assuming that increased groundwater use will fully SLDMWA
compensate for lost surface supplies, the Draft EIS fails to adequately describe or analyze the WWD
impacts of increased groundwater use in response to diminished CVP and SWP supplies. The SJRECWA
EIS brefly acknowledges that increased groundwater use will lead to declimng groundwater 43
levels, more land subsidence, and reductions in groundwater gquality, but it fails to analyze the
materiality or consequences of such impacts, let alone potential mitigation.

1. The Draft EIS Fails To Provide The Reduction In Availability Of
SWP And CVP Water By Groundwater Basin

The foundation for analysis of groundwater level impacts is the change in availability of
SWP and CVP water within the area being analyzed (typically a groundwater basin). While the
Draft EIS provides information about the aggregate change in availability of SWP and CVP
water, Chapter 7 does not quantify (with the exception of the analysis for the Central Valley
Fegion) the change in availability by groundwater basin. Without that quantification, the basis
for analysis of groundwater level mmpacts in the Draft EIS is unclear, which prevents decision
makers and interested parties from making a meamngful review of the impacts presented in the
Draft EIS.

The Draft EIS does not employ any modeling at all to assess impacts to groundwater
outside the Central Valley. Absent a quantified estimate of the change in SWP and CVP water
available to groundwater basins, the “Impacts analysis™ essentially becomes limited to general
observations about how a theoretical imcrease in groundwater production mught impact
groundwater levels. This appears to be the case in this Draft EIS — for example, page 7-123
discusses impacts of the No Action Altemmative relative to the Second Basis of Comparison on
groundwater use and elevations for the San Francisco Bay Area, Central Coast, and Southem
California Regions as follows:

Under the No Action Alternative, it is anticipated that CVP and
SWP water supplies in the San Francisco Bay Area, Central Coast,
and Southemn California regions would be reduced as compared to
CVP and SWP water supplies under the Second Basis of
Companison, as discussed in Chapter 3, Surface Water Resources
and Water Supplies. The reduction in surface water supplies could
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result in  increased groundwater withdrawals, decreased EEEMI&A
gromndwater recharge, and decreased groundwater levels in areas ‘SiJEE CWA
with CVP and SWP water users. It may be legally impossible to o
extract additional groundwater in adjudicated basins without ﬁm nued

gaming the permussion of watermasters and accountmg for
groundwater pumping entiflements and vanious parties under their
adjudicated rights.

The essence of this amalysis is that increasing groundwater production results in lower
groundwater levels. While there should be general agreement with this principle, it does not
provide information that i1s specific to groundwater basins, and does not define the potential
magnitnde of the iImpacts.

The analysis of other topics, like subsidence and groundwater quality, are closely related
to grovmdwater levels, and without quantification of the groundwater level impacts the analysis
of these other topics also appears to be limited to general principles rather than gquantified
impacts. For example, the Draft EIS discussion of land subsidence impacts of the No Action
Alternative relative to the Second Basis of Companson on subsidence and groundwater quality
for the San Framcisco Bay Area, Central Coast, and Southemn Califormia Feglons again is
expressed in the form of general principles rather than quantified impacts. For example, the
Draft EIS discusses the potential land subsidence as follows on page 7-124:

“Increased use of groundwater and reductions mm groundwater
levels would result in an increased potential for addifional land
subsidence under the No Action Altemative as compared to the
Second Basis of Companson im the Santa Clara Valley
Groundwater Basin in the San Francisco Bay Area Fegion, and the
Antelope Valley and Luceme Valley groundwater basins in the
Southemn California Region™

While there may be general agreement with the principle that reductions in groundwater levels
result in an increased potential for land subsidence, information is not provided on the reductions
m SWP and CVP water available to these basins that cause these impacts, and the potential
subsidence impact is not quantified.

2 The Draft EIS Fails To Present Information On Changes In
Groundwater Levels In A Form Useful To Decisionmalkers And The
Imterested Public

A fundamental purpose of NEPA is to ensure that decision makers and interested| SLOMWA
members of the public have enough information about impacts to make informed decisions about WwD )
the project being analyzed The information provided needs to be in a form that is| SJRECWA
understandable, and which can be effectively used as the basis for a decision about the project. 44
The quantified information provided on groundwater level mmpacts in the Central Valley Region
fails to achieve that purpese because it is wnnecessanly difficult to understand and interpret. As
discussed below, a reader mmst evaluate a discussion of “post processing”™ In a techmical
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sroundwater modeling appendix in order to understand the groundwater level impacts presented | SLOMWA
within the Draft EIS. That is not reasonable. WWD
SJRECWA

A commeoen method to summanze groundwater levels for altematives is to show: (1) maps | 44

of groundwater levels at the end beginming and end of the study period, and the change in| continued

groundwater levels; and (2) hydrographs of groumdwater levels at selected locations, which show

the groundwater level trends. These types of presentations provide useful information that is

relatively easy to understand. For example, the maps can provide a basis to understand what

areas expenience declines in groundwater levels and how large those declines are over the peried

analyzed. That helps show if a given groundwater basin is in overdraft, what areas might be

susceptible to subsidence, and what the flow pattemns are. This type of information has

presumably already been developed using the model, and should be included in the Draft EIS.

Information about groundwater levels for each altemative can then be supplemented with
quantified information that compares different altematives (for example, maps of differences in
groundwater levels at the end of the study peried between alternatives, and hydrographs at
selected locations showing the differences in groundwater levels over time).

The Draft EIS dees not mclude information on groundwater levels for each alternative,
and instead is limited to information that shows differences between altemnatives. This does not
give decision makers and interested parties a full imderstanding of groundwater conditions
needed to evaluate the impacts of the project For example, becanse only differences in
groundwater levels are provided, there is no information about whether groundwater levels are
rising or falling in any particular alternative, which may impact an assessment of the potential for
subsidence.

The maps presenting differences between altematives are not clearly explained within the
Draft EIS. For example Figure 7.15 (titled “Forecast Groundwater-Level Changes for
Alternative 2 and No Action Altemative Compared to Second Basis of Comparison for Average
July in a Future Wet Year™) is difficult to interpret, leaving decision-makers and the interested
public to attempt to interpret these results. Possible interpretations might include:

. Interpretation A - The difference in groundwater levels represents the difference
that would cccur between two scenarios for a single occurrence of a future wet
year. Under this inferpretation, the map can be read as showing in some areas
might experience from 200 to 300 feet of lowenng of groundwater levels n an
mndividual year.

. Interpretation B — The difference in groundwater levels represents an average for
all years classified as “wet.” Under this interpretation, the map can be read as
showing groundwater levels in some areas might be from 200 to 500 feet lower on
average in years classified as “wet,” but does not tell a reader anything about what
happens in an individual year.

Because the Draft EIS does not include information about groundwater levels for each
altemnative individually, a reader cannot look at the groundwater levels for each altemative to try
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and interpret what these differences might mean which complicates the interpretation of S| DAV A
information like Figure 7.15. WWD
SURECWA
44
continued

The text of the Draft EIS also does not help a reader inderstand what the results are. For
example on page 7-121 groundwater level impacts are descnbed as follows:

Owerall, imder the No Action Altemative as compared to the
Second Basis of Companson, July average sroundwater levels
decrease approximately 2 to 10 feet in most of the central and
southem San Joaquin Valley Groundwater Basin in all water year
types. July average groundwater levels decline 10 to 50 feet in the
Delta-Mendota, Tulare Lake, and Kem County subbasins; and 100
to over 200 feet in the Westside subbasin in all water year types. In
cntical dry years, groundwater levels declime by up to 200 feet m
the Westside subbasin. Groundwater level changes in the
Sacramento Valley are forecast to be less than 2 feet. The
groundwater level change hydrographs show that in the central and
southem San Joaqun Valley, sroundwater levels can fluctuate up
to 200 feet in some areas due to climatic vanations under the No
Action Altemative compared to the Second Basis of Comparnison.

It 15 not clear whether the differences in grovmdwater levels between the two scenanos represent
changes mn levels that mught be expenenced in a single year, or if they are differences m
groundwater levels which have been averaged over a mumber of years. This language can be
read to be consistent with either Interpretation A or Inferpretation B above.

Based on our review, to resolve this question a reader mmst make a close reading of
Section TA.3.1 (“Post-Processing and Fesults Analysis™) of Appendix TA to understand what the
results presented in the Draft EIS actually mean (and even then, it is complicated by the lack of
results for individual alternatives that can be used to help confirm the mterpretation). Cur best
Judgment 15 that the interpretation m the second bullet above (Interpretation B) is the correct one,
though we are not 100 percent certain of that interpretation.

The interpretation of the hydrographs presenting differences in groundwater levels over
time at specific locahons between altematives (for example, Figure 7.21 which 15 titled “Forecast
Groundwater-Level Change Hydrographs for Altemative 2 and No Action Altemative Compared
to Second Basis of Companson at Example Locations mn the San Joaquin Valley™) has sumilar
complications to the maps showing groundwater level changes. Based on our review of Section
TA3] of Appendix TA, our best judgment is that these graphs show the difference m the
groundwater levels at a given location between two altematives, though again we are not 100
percent certain of that interpretation.

3 The Draft EIS Fails To Provide Information Regarding Long-Term

Decline In Groundwater Levels Due To Implementation Of The RPAs .
SLDMWA

The Draft EIS fails to describe the aggregate impacts to groundwater levels due to the WWD

expected increase in groundwater pumping from now through 2030, and beyond. The Draft EIS | SJRECWA
45
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acknowledges that groundwater levels have experienced significant declines over the last few| SLOMWA
years, due to increased groundwater pumping in reaction to diminished supplies of surface water. | VWWD

For example, the Draft EIS states that “r]ecent information indicates that between the spring| SJRECWA
2010 and spring 2014, groumdwater levels declined at some wells in the Delta-Mendota subbasin| 45

by up to 20 feet (DWE. 2014c, 2014d). Draft EIS at 7-30 — 7-31. In addition, the Draft EIS| confinued
acknowledges that “[r]ecent information indicates that between the spning 2013 and spring 2014,
groundwater levels have declined at some wells in the Westside subbasin by up to 40 feet within
the 1-year period (D'WE. 2014¢, 2014d)." Draft EIS at 7-42. Yet, the Draft EIS does not discuss
the implications of similar peniods of groundwater draw down that are expected in the fiture due
to implementation of the EPAs.

The Draft EIS states that the reasonable and pmudent alternatives in the biclogical
opinions will result n declines in groundwater levels in the future. The Draft EIS states:

In areas of the Central Valley Fegion that use CVP water service
contract and SWP entitlement contract water supplies, the CVP
and SWP water supplies would be less under the No Action
Alternative as compared to the Second Basis of Companson. The
differences would result m increased growndwater use and
decreased groundwater levels m the San Joaqun Valley
Groundwater Basin under the No Action Alternative as compared
to the Second Basis of Comparison.

Draft EIS at 7-121. In particular, “July average groundwater levels decline 10 to 30 feet in the
Delta-Mendota, Tulare Lake, and Kem County subbasins; and 100 to owver 200 feet in the
Westside subbasin in all water year types. In critical dry years, groundwater levels decline by up
to 200 feet mn the Westside subbasin™ Draft EIS at 7-121. Yet, the Draft EIS provides no
analysis of the sigmficance of such declines, mor does it analyze whether the affected
groundwater basins can withstand the expected levels of decline. The Draft EIS fails to explain
the consequences of such significant declines in groundwater levels in any meaningful detal.
Critically, the Draft EIS fails to evaluate the aggregate impacts to groundwater levels if the EPAs
are implemented from now until 2030. If the FPAs result in consistent declines in groumdwater
levels becanse of reductions in surface water supplies, what are the implications for groundwater
availability, groundwater quality, and land subsidence? The Draft EIS fails to tell decision
makers or the public what are the aggregate mmpacts to groundwater levels, or the expected
consequences of a long-term trend of decliming groundwater levels. This is a sipmificant
omission that must be remedied in the final EIS.

4. The Draft EIS Omits The Modeling Results And Data Regarding
Land Subsidence

While the Draft EIS acknowledges that certain areas are experiencing significant land [SLOMWA
subsidence as a result of increased groundwater use, the Draft EIS provides only a limited and [WWD
qualitative analysis of expected land subsidence. In fact, the Draft EIS omits the land subsidence | SJRECWA
modeling results that show the expected total subsidence resulting from groundwater use,[46
claiming that the results are “overly conservative.”™ The Draft EIS states:
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CVHM mcludes a module known as the SUB package that :‘}l:EEM"ﬂ"
computes the cumulative compaction of each model layer during ":"' WD )
the mode] simulation. The cummlative layer compactions at the end SJRECW
of the simulation are summed into a total subsidence. However, 46 )

this version of the SUB package does not consider the potential continued
reduction in the rate of subsidence that would occur as the

magnitude of compaction approaches the physical thickness of the

affected fine-grained interbeds. Thus, subsidence forecasts from

the predictive versions of CVHM were judged to be overly
conservative. Therefore, a qualitative approach was used for the
estimation of the potential for increased land subsidence in areas of
the Cenfral Valley that have historically expenenced inelastic
subsidence due to the compaction of fine-grained interbeds.

Draft EIS at 7-112; see id. at TA-17. Reclamation’s decision to omut available land subsidence
modeling results from the Draft EIS does not serve the informational purposes of NEPA. If
Feclamation concluded that the results were overly conservative, it should explain why, but stll
provide the results to help inform the decision-makers and the public. In addition, Feclamation
should identify what information, if any, supports the conclusion that the rates of subsidence
would decline by 2030. Reclamation should also identify what information supports its
conclusion that the subsidence estimated by the groundwater model is “overly conservative.”

The Draft EIS's qualitative analysis of land subsidence impacts is effectively
meaningless. Despite acknowledging the observed impacts of land subsidence, the Draft EIS
does nothing more than tell the reader that the implementation of the reasonable and prudent
alternatives will make land subsidence worse in the fiture. The Draft EIS confinms that in “areas
adjacent to the Delta-Mendota Canal in this subbasin, extensive groundwater withdrawal has
caused land subsidence of up to 10 feet m some areas. Land subsidence can cause structural
damage to the Delta-Mendota Canal which has caused operational issues for CVP water
delivery.” Draft EIS at 7-31. Yet, in descnbing the expected land subsidence associated with
implementing the reasonable and prudent altematives, the Draft EIS only provides a “thers will
be more” conclusion. The Draft EIS states: “Under the No Action Alternative, potential for land
subsidence due to groundwater withdrawals in the Delta-Mendota and Westside subbasins of the
San Joaquin Valley Groundwater Basin would increase as compared to the Second Basis of
Companson due to the increased groundwater withdrawals.” Draft EIS at 7-122. The Draft EIS
also says: “increased groundwater pumping under the long-term average conditions may result in
an additional increment of subsidence in those areas within the Central Valley. The additional
amount of subsidence and the econonuc costs associated with it have not been quantified in this
EIS. However, total subsidence-related costs have been shown to be substantial, as reported by
Borchers et al. (2014) who estmated that the cost of subsidence in San Joagquin Valley between
1955 and 1972 was more than $1.3 billion (in 2013 dollars). These estimates are based on the
impacts to major nfrastucture in the region including the San Joaguin River, Delta Mendota
Canal, Friant-Eem Canal and San Luis Canal in addition to privately owned infrastructure. The
incremental subsidence-related costs, expressed on an anmual basis, could be an unknown
fraction of that cumulative cost.™ Draft EIS at p. 19-49; see also p. 19-61. Thus, the Draft EIS
confirms that increased land subsidence will result from implementation of the reasonable and
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SLDMW

WWD
prudent alternatives. and will likely be a problem. but it leaves unanalyzed and imanswered how |5 JRECWA
big a problem. 45

continued

i

The Draft EIS Fails To Account For Or Analyze Expected Impacts To
Groundwater Quality

Likewise, the Draft EIS provides no meaningfil analysis of expected impacts to | .
groundwater quality. The “Groundwater Model Documentation™ in Appendix 7A indicates that ‘C:l:DM""'":"
one of the modeling objectives was to evaluate “[c]hanges to groundwater quality based on a WWD .
potential inducement of migration of poor quality groundwater because of groundwater flow |SJ/RECW
changes” Draft EIS at 7A-3. However, there is no further discussion of how the model would |47
be used to make this evaluation.

Despite extensive acknowledgement of existing groundwater quality issues, and the
stated mtent to use the groundwater model to evaluate groundwater quality, the Draft EIS merely
provides a qualitative analysis of groundwater quality impacts associated with implementing the
reasonable and prudent alternatives. For example, the Draft EIS states: “In areas that use CVP
and SWP water supplies, groundwater quality under the No Action Altemnative could be reduced
as compared to the Second Basis of Comparison in the central and southern San Joagqum Valley
Groundwater Basin due to increased groundwater withdrawals and resulting potential changes in
groundwater flow patterns.” Draft EIS at 7-122. The Draft EIS makes no effort to describe the
extent or magnitude of impacts to groundwater quality, nor does the Draft EIS consider the
implications of degraded groundwater quality in areas that are already expeniencing groumdwater
quality issues. At a minimum. the Draft EIS should provide informative examples of the types of
groundwater quality degradation that may occur i particular regions and how the degradation
may impact the ability to use that water for municipal or agricultural use. Simply stating that
groundwater quality would be “reduced” does not provide the decision makers or the public with
sufficient information to evaluate the impacts of implementing the existing reasonable and
prudent altematives, or to allow for meaningful companscn among the alternatives.

C. The Draft EIS s Analvsis Of Effects On Surface Water Resources And Water
Supplies Is Inadequate

1. The Draft EIS Presents Incomplete Modeling Information Regarding
Surface Water Supplies

Chapter 5 and its accompanying appendices present an incomplete picture of the| SLDMWY,
modeling work that supperts Reclamation’s conclusions regarding surface water supply.| WWD
Fevision is required. SJRECW,

First, a partial set of CalSim II model results are reported m Appendix 54, but the Draft 48
EIS does not explain why these particular set of outputs or metrics have been selected and does
not describe their importance. For example, the significance of flows through Steamboat Slough
is not described. There is also no explanation of why results for Millerton Feservoir are
presented in the comparative analysis when simulation of the CVP Friant Division is identical
across all alternatives.
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Second, the Draft EIS does not adequately explain its assumptions or its modeling of | SLOMW
changed circumstances. For example, the reasonable and prudent altemative in the NMES BiOp [WWD
requires Reclamation to achieve cerfain end-of-September and end-of-April storage resulting |SJRECW!
from the operation of Lake Shasta for a percentage of years. Draft EIS at 3A-31. The Draft EIS (49
states that no specific CalSim II modeling code is implemented to simulate these performance
measures (Draft EIS at 5A-9) and there are appears to be no check that these performance
measures are being met. Indeed fisures presented in Appendix 5A (Draft EIS at 5A-139 and
5A-161) suggest these critena are not being met. Feclamation should explam why it 15 not
simulating performance measures, and its rationale for not ensuring that performance measures
are being met.

Feclamation should also revise the Draft EIS to explan its treatment of changing _SI:DM"ﬁ'r"a"
demands. For example, the Draft EIS provides: “By 2030, water demands associated with water WWD )
rights and CVP and SWP confracts in the Sacramento Valley [are] projected to increase by SJRECWA
443,000 acre-feet per vear, especially in the communities in El Dorado, Placer, and Sacramento| 50
Counties.” Draft EIS at 5-66. The Draft EIS does not explam if or how these increased demands
are represented in CalSim IIT.

Third, the Draft EIS should provide further explanation of its treatment of modeling |SLDMW
anomalies. For example, the Draft EIS states: “in very dry vears. the model simulates minimum VWD
reservoir volumes (also known as *dead pool conditions™) that appear to prevent Feclamation and | SJRECW,
DWE. from meeting their contractual obligations, including water deliveries.” Draft EIS at 5-63. |51
Further discussion of these anomalies in simulated reserveir operations should be included in the
final environmental document. In real time operations reserveirs are operated to avoid dead pool
conditions and measures taken could include relaxation of some flow critena or changes to
contract allocation procedures, impacting deliveries. Allowing simulated storage to fall to dead
pool may result in an over-estimate of CVP delivery capability to CVP contractors south-of-the-

Delta in dry years.

2 The Draft EIS Does Not Set Necessary Thresholds Of Significance

Chapter 5 also fails to allow decisionmakers and the public to wnderstand how the | SLDMWi
proposed modifications in the various altematives will have different effects on surface water i""ﬂ"' D_\ y
supply. The Draft EIS does not explain whether the reasonable and prudent altematives and the SJRECWA
proposed operation of the CVEP and SWP would sigmificantly affect the quality of the human 52
environment. The Draft EIS Executive Summary meludes a list of substantial beneficial and
adverse impacts; however thresholds or levels of sigmificance for metrics are not set.

The Draft EIS states that “CalSim IT model output includes minor fluctuations of up to 3
percent due to model assumptions and approaches. Therefore, if the quanfitative changes
between a specific altemative and the No Action Alternative and/or Second Basis of Comparison
are 5 percent or less, the conditions under the specific altemative would be considered to be
“simular” to conditions under the No Action Altemative and/or Second Basis of Companson.™
Draft EIS at 5-60. While there is uncertainty associated with any model results, the selection of
5 percent as the level to define “similar” conditions 1s unsupported and is m conflict with other
environmental projects and programs that have used CalSim I for impact analysis.
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The Draft EIS defines an appropriate use of modeling results as identifying trends that QLQII"J'"""'I'&"
differentiate altematives and for quantifying specific levels of impacts. Applying the 5 percent WWD _
threshold to average monthly or average annual values may result in not reporting sigmificant SJRECW!
trends. The 5 percent threshold would seem more appropriate when applied te ndividual | 52 )
monthly results, not averages. continued

3 The Draft EIS Improperly Treats Climate Change And Sea-Level
Rise

The Draft EIS"s modeling of climate change and sea level nise also warrants revision. As | SLDMWA
noted elsewhere in these comments, the Draft EIS amalyzes future conditions projected for the | WWD
year 2030, Assumptions regarding sea-level nse and climate change are included in all of the | SJRECWA
alternatives, including the Mo Action Alternative and Second Basis of Companson. These |53
assumptions are the same across all altematives. Therefore, the effects of climate change and
sea-level rse are assumed to be similar across all alternatives.

The Draft EIS deviates from past practice by not also presenting an analysis of the future
No Action Altemative without the effects of climate change. For example, the 2015 SWP
Delivery Capability Feport published by DWE. presents model results for a “base™ scenano and
an “early long-term”™ scenario. The latter includes climate effects associated with a 2023 time
horizon and a 15 cm sea-level nise, the former does not.

Model results for the No Action Altemative cannot be compared to cumrent or recent
historical CVP and SWP operations because the effects of climate change cannot be isolated
from the effects of changing regulatory requirements, land use, and facilities.

The analysis of altermatives with climate change and sea-level rise appears to be
consistent with past studies and reports produced by DWE and Reclamation. However, the Draft
EIS fails to present or discuss any sensitivity analysis for climate change assumptions. Such an
analysis could include climate change scenanos based on GCM results representing warmer and
drier conditions rather than the Q5 scenario, which is denived from the central tending consensus
of climate projections. Similarly, no sensitivity is presented for sea-level rise. For example, a 12
cm or 18 cm nise, which comesponds to the range of projections from the work conducted by
Rahmstorf, could also be considered. There is little discussion of whether the use of more recent
I[PCC CMIP 5 climate projections would significantly change the analysis. More explanation is
required.

4. Additional Errors And Inconsistencies In Chapter 5 And Its
Accompanying Appendices

CalSim I model results are summarized in Chapter 5 of the Draft EIS and are presented | SLDMWA
in more detail in Appendices 5A through 5C. There are some errors and inconsistences in these | WWD
reported results. For example, south-of Delta average ammual CVP M&I deliveries under the No | SJRECWA
Action Alternative are reported as 13 TAF per vear (Table C-19-1-2). This value is extremely | 54
low and mconsistent with the comesponding exceedance plot (Figure C-19-1-3). The
geographical breakdown of M&I deliveries also appears to be incomrect; no CVP M&I delivenies
are reported for the Tulare Lake Begion (Table C-19-1-1). Some mislabeling of results adds to
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the confusion. For example, total CVP deliveries south-of-Delta are stated to iﬂrludr| -,.S,.H!Z‘Egm'ﬁ‘
“Settlement” deliveries (Table C-19-1-2). Instead results are the total of water service contract SJRECWA
deliveries and refuge deliveries. Delivenies to the Exchange Contractors are not reported, £4 )
although Settlement Contractor delivenies are reported under the Sacramento Valley. N
Feclamation should review the presentation of model results for comectness and consistency. continued

D. The Analvsis Of Effects On Aquatic Species In Chapter 9 Is Inadequate

Chapter 9 of the Draft EIS is intended to descnbe the fish and aquatic resources that
ocour in the portions of the project area that could be affected as result of implementing the
alternatives evaluated in the EIS and to describe the potential mmpacts to those resources.
However, Chapter 9 mmcludes flaws in both its description of the affected environment and its
analysis of impacts.

SLDMWA
WWD
SJRECW
55

1. Chapter 9's Discussion Of Affected Environment Eequires Revision

The Draft EIS's discussion of affected environment in Chapter @ requires revision
because it contains a mumber of unsupported statements and includes a number of statements that
are mot based on the best and most current science. Such statements must be supported or
revised m the Final EIS, at munimmum to ensure the final environmental document complies with
the requirement in the CEQ regulations that “[a]gencies . . . insure the professional integmty,
mcluding scientific integmity, of the discussions and analyses in environmental impact
statements” and “identify any methedologies used and . . . make explicit reference by footnote to
the scientific and other sources relied upon for conclusions in the statement™ 40 CFE. §
1502.24.

Without revision, Chapter 9°s conclusory statements made without support will un afoul
of NEPA's requirements. For example, at page 9-37, lines 38-39, the Draft EIS states that
“[spring-nn Chincok Salmon] [ylearlings typically enter the Delta as early as November and
December and continue outmigration through at least March.™ The Draft EIS does not explain
how yearling spring-run are being identified. whether by length at date crtema or genetics.
Eeclamation cites NMFS 2009 in support, which in tum cites to Snider and Titus 2000. Smder
and Titus 2000 describe using length at date coiteria, and nowhere say that yearling spring-nm
typically enter the Delta in November through mid-March In fact, under the length at date
criteria there is mo yearling spring-mmn sized Chincok in November and December; yearling
sprng-mm ends in nud-October. In order to insure scienfific integmity of this statement, it must
accurate, and 1t nmst be supported. There 15 a great deal of uncertamty when using length at date
criteria to distingmish yearling spring-nm from other juveniles that needs to be acknowledged.

The discussion regarding nonnative imvasive species at page 9-80 provides another
example. There, the Draft EIS states that “[n]ot all nonnative species are considered invasive or
harmfial Some introduced species do not greatly affect the ecosystem, or have minimal ability to
spread of increase in abundance. Others have commercial or recreational value (g.g., Strped
Bass, Amencan Shad, and Largemouth Bass).™ Id. at 9-80. This statement is unsupported, and
is contrary to the general understanding that all nonmative species increase competition and
therefore are considered invasive or harmfinl where they prey on or compete with native species.
That some may value these species for other reasons does not remove their adverse effect on
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native species. Finally another example of an unsupported—and therefore problematic—|SLDMWA
statement in Chapter 9 is at page 9-97, in the discussion of predation. At lines 22-27, the Draft |'\WWD

EIS notes NMFES made reference to predation studies regarding predation loss on the Tuolumne | S RECYWA
and Stamislaus rivers that showed sigmificant loss In nm-of-nver gravel mining ponds and|55
dredged areas. Yet, the Draft EIS also notes that NMFES's statements were made without|continuad
citation; without adding citation, Feclamation cammot now adopt NMES's observations
wholesale. Dwoing so would lack “scientific integmity™ and would be contrary to 40 CFE. §
1502.24. Rewvision of Chapter 9 is required to ensure that these, and simularly unsupported
statements, identify and be consistent with scientific support.

Additional portions of the affected environment section of Chapter 9 require revision to
add references to the best and most recent science. In several places Chapter 9 cites outdated
science In the face of more recent science. For example, at page 9-36, the Draft EIS uses Feyrer
et al. 2007 to support the connection between X2 and hypothesized habitat, but does not support
a comnection between X2 and presence or absence of Delta Smelt. This discussion should be
revised to add reference to the more recent Feyrer 2011 study, but that study also does not
provide a connection between X2 and the presence or absence of Delta Smelt. And Kimmerer et
al. 2013, at page 13, warrants discussion, as it explains that X2, or the volume of the low salinity
zone, in the spring and fall are not a driver of Delta Smelt abundance, and notes that “[gliven the
difficulty in determining the controls on the delta smelt population, it 1s not surprising that such a
simple descriptor of habitat is madequate for this species.” Another example of a statement
requiring revision to reference updated science is at page 9-92. The Draft EIS notes that “the
cause of the mortality in the ship channel has not been studied,” and identifies possible causes
for mortality. However, certain posited causes, i.e., low dissolved oxygen and water quality have
been resolved by aeration and upgrades to the Stockton sewage treatment plant, respectively.

SLDMWA,
The comments submitted by the State Water Contractors identify additional examples of | 'WWD
outdated or mis-cited scientific studies, or musstatements of the available data in Chapter 9. The | SIRECWA
Authority, Westlands, and the Exchange Contractors join in those comments. AR

2 Chapter 9s Impact Analysis Discussion Is Flawed

The resource chapters” “Impact Analysis™ sections are intended to allow the comparison SLOMWA
of environmental consequences of the Mo Action Alternative and Second Basis of Comparison to WWD
the environmental consequences of the Action Alternatives. In Chapter 9, however, the Draft SJRECWA
EIS fails to present the impacts of the altemnatives in a manner that “sharply defin[es] the issues 57
and provid[es] a clear basis for choice among options by the decisionmaker and the public.” 40
CFFR § 150214, With respect to impacts on fish and aquatic resources, the key issue is
whether the proposed modifications in the varous altemnatives will avold jeopardizing listed
species—accordingly, Chapter 9 must enable a companson among the altematives that addresses
jeopardy. To the extent possible, that analysis should be quantitative.

In order to undertake a useful comparison among the altematives, the final EIS mmst
allow its readers to answer a mumber of questions: How many more fish are expected to survive
and reproduce under one scenano as opposed to another? If reverse flows in Old and Middle
rivers are limited by other existing non-ESA regulations but not by additional measures under the
ESA, what are the expected effects on population abundance? If additional restrictions on such
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SLDMWA
flows are imposed under the ESA, what is the expected effect on abundance of listed species?|'W'WD
Do other measures that do not involve restrictions on CVP and SWP operations, such as habitat| SJRECWA
restoration, offer greater promuse of improving abundance? The Draft EIS does not answer any|57
of these or similar questions. continued

The synthesis and conclusion sections of Chapter 9°s impacts analysis are lacking. First. | 5| DA
Chapter 9 contains a mmber of conclusory statements that seem to lack amy analytic support at [ ywwD
all. For example. in discussing changes in fish entrainment, the Draft EIS states that “[c]hanges | o jpECywa
in CVP and SWP operations can affect through-Delta survival of migratory (e.g.. salmomids) and [ £ g
resident (e.g., Delta and Longfin smelt) fish species through changes n the level of entrainment
at CVP and SWP export pumping facilities.” Draft EIS at 9-113. This statement is unsupported.
There is no evidence that exports are negatively related to through-Delta survival based on CWT
and acoustic tag expenments, and there 1s no support for concluding that entraimment is related to
abundance. This conclusory statement is not based on scientific evidence.

Another example comes m the Draft EIS's discussion of the Second Basis of
Companson, the Draft EIS states that “[s]imilar to the No Action Alternative, reasonable and
foreseeable non-CVP and —SWP water resources projects to provide additional water supplies
would be implemented. in addition to restoration of more than 10,000 acres of intertidal and
associated subtidal wetlands iIn Swisun Marsh and Cache Slough; and up to 20,000 acres of
seasonal floodplain restoration in the Yolo Bypass.” Id. at 9-130. Yet, despite this significant
restoration, the Draft EIS concludes “[i]t is not likely that operations of the CVP and SWP under
the Second Basis of Comparison would result in improvement of habitat conditions in the Delta
o Increases in populations for these fish by 2030, and the recent trajectory of loss would likely
contime.” Jd. This conclusion specifically, and Chapter 9 generally, both elicit the same
question—why? Why, if there will be significant habitat restoration, is the Second Basis of
Companson not expected to result in improvement of habitat conditions in the Delta? The Draft
EIS fails to explain that factors other than habitat restoration may be more significant in affecting
population loss, or to provide any explanation at all for its conclusion.

Second Chapter 9 fails to contain any synthesis or conclusions that address the| SLOMWA
significance of effects from the different altematives on listed species. Nowhere does the VWD
chapter identify whether one alternative as compared to another (or to the No Action Alternative| SJRECWA
or the Second Basis of Comparison) will have any population level effects. As stated repeatedly| 59
in these comments, it 1s crucial that decisionmakers and the public be able to determine whether
an alternative aveids jeopardizing listed species. An assessment of any population level effects
is important to that determination. The discussion in the Draft EIS does not enable such
assessment. For example, in Chapter 9°s companson of the No Action Alternative to the Second
Basis of Comparson for Coho Salmon in the Trimity Fiver Fegion, it states that long term
average monthly water temperatures would be similar to, although slightly higher than
temperatures under the No Action Altemative as compared to the Second Basis of Comparison.
The discussion notes that the temperature model outputs indicate that the temperature threshold
for coho “would be exceeded about 8 percent of the time in October, about 1 percent more
frequently than under the Second Basis of Companson™ Id. at 9-154. Here the Chapter
identifies a quantitative difference, but does not explain what exceeding the threshold means for
Coho Salmon—does the entire year-class die if the threshold is exceeded? If that is the case, is it
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SLDMW;

WWwD

SJRECW,

59
Elsewhere, the Draft EIS notes that “[i]n the estimation of potential entrainment loss and| CONt nued

comparison of the results for each of the altematives, differences in entraimment estimates of

greater tham 5 percent between altematives are considered biclogically meaningful with

potential effects on Delta Smelt™ Draft EIS at 9-114. Agan this statement fails mive any

explanation as to why or how Feclamation determined that a 5 percent difference m calculated

entrainment would be considered biologically meaningful; the statement begs the question—

what is the effect of a 3 percent change in calculated entrainment on the Delta Smelt population

as a whole? Is there population-level significance?

possible that a 1 percent increase in the exceedance of the threshold may have a population level
effect? Why or why not?

Chapter 9°s comparnison of the No Action Alternative to the Second Basis of Comparison SLD MW,
with respect to spring-nmn Chincok Salmon provides another example of the Draft EIS s failure WWD )
to address the siznificance of impacts. After discussing model results, the chapter notes that SJRECW,
“overall, effects on spring-mun Chinook Salmon could be slightly more adverse under the No| 60
Action Alternative than under the Second Basis of Companison, with a small likelihood that
spring-mun Chinook Salmon production would be lower under the No Action Alternative ™ Id. at
9-171. This statement doees not explain what “slightly more adverse™ means in the context of a
jecpardy analysis. Is there a population level effect under the No Action Altemmative versus
Second Basis of Companson? Why or why not? Similar questions exist with respect to the
chapter’s summary of effects for other species, including steelhead, Green Sturgeon, and others.
See, eg., Draft EIS at 9-190 (“overall, effects on steelhead could be shightly more adverse under
the No Action Altemative than under the Second Basis of Comparison™), 9-193 ("Owverall, the
increased frequency of exceedance of temperature thresholds under the No Action Altemative
could increase the potential for adverse effects on Green Sturgecn in the Sacramento and Feather
rivers relative to the Second Basis of Comparison.”). The failure to explain the significance of
impacts precludes decisionmakers from complying with their charge under NEPA. |

Third, Chapter 9°s Impact Analysis fails to appropriately note the relative significance of | SLDMW,
impacts from CVE and SWP operations compared to impacts from other stressors.  Although |\WWD
meodifications of CVP and SWP operations to adjust outflow and reduce entrainment have been | SJRECWY
the primary method of addressing problems with Bay-Delta ecosystem management, there is |51
little evidence that such modifications have been effective for improving or protecting the health
of listed species or their habitat® The populations of the Delta Smelt and other listed species
have declined in the more than six years since the FPAs from the 2008 and 2009 BiOps began
being implemented. See, eg., Draft EIS at 9-63. Chapter 9 does not analyze one of likely
reasons for this fact. e.g. the low relative importance of CVP and ST operations on the status
of the species in the context of multiple stressors. Chapter 9 acknowledges the existence of other
stressors for listed species, but does not explain which of these stressors are of equal or greater
significance to species’ population levels versus CVE and SWT projects, or explain the scale of
flow vanations resulting from such modifications versus the natural flow vanations due to the
Bay-Delta tidal system.” NMFS5's 2014 Recovery Plan for the Evolutionanily Significant Units

¥ The Anthority, Westlands, snd the Exchange Confractors incorporate their Septernber 2012 and Tuly 2014
comments on related topics to provide further support for the points in these comments.

" In addition o discussing the relative significance of fluctuatons in flow due to CVP and SWP operations versus
the tide, the final EIS should expressly acknowledge the limits in the svailable scientific dam related to effects of
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of Sacramento miver Winter-Exn Chinook Salmon and Central Valley Sprng-Fam Chineck
Salmon and the Distinct Population Segment of Califormia Central Valley Steelhead provides a
helpful resource for such compansons. NMFS 2014 (attached) at A-1 (showing relative
significance of entramment versus harvest, predation, and other stressors).

Finally, Chapter 9 15 problematic because it seems to purposefully avoid using recent
science that would tend to show the reduced relative importance of CVP and SWP operations on
listed species. For example, Chapter 9 contains the following discussion regarding X2 and Delta
Smelt:

The overlap of the low salinity zome (or X2) with the Suisun
BayMarsh is believed to lead to more favorable growth and
survival conditions for Delta Smelt in fall. (Baxter et al. 2010;
Feyrer et al. 2011). To evaluate fall abiotic habitat availability for
Delta Smelt under the altematives, X2 values (in km) simulated in
the CATISIM II model for each altemative were averaged over
September to December, and compared for differences. There are
uncertainties and limitations associated with this approach, e.g., it
does not evaluate other factors that influence the quality or
quantity of habitat available for Delta Smelt (e.g., turbadity,
temperature, food availability), nor does it take inte account the
relative abumdance of Delta Smelt that might benefit from the
available habitat in the simulated X2 areas, In any given year.
Other scientists have developed and descnbed life cycle models to
evaluate Delta Smelt population responses to changes in flow-
telated vanables (e.g., Maunder and Deniso 2011; Rose et al. 2013
a, b; Reed et al. 2014), but these life cycle modeling approaches
were not selected for use in the cwrrent study. In fhis study,
simulated fall X2 values are used as a tool to compare the
altematives, as one of the factors that would indicate suitable
habitat to benefit Delta Smelt.

Draft EIS at 9-115. This approach has acknowledged limitations, and is based on outdated
science (e.g. Baxter et al. 2010, Feyrer et al. 2011). Yet, Reclamation announces that it does not
use more recent life cycle modeling approaches in the Draft EIS, but does not explam why.
Would the more recent studies produce different conclusions? More detail is required.

In sum, the Draft EIS’s descniption of the affected environment of and impacts to fish and
aquatic resources from the alternatives 1s flawed.  Significant revision is required mn order to
enable readers of the final environmental decument to understand and evaluate the real impacts
of the altematives on listed aquatic species.

addiionzl outflew. (Given the many stoessors and changes i the Bay-Delta ecosystem, there 15 sigmificant
nncerainty about the potential benefits of increazed cutflow for Delta Smelt, longfin smelt, and several other species
inclnding white sturgeon and green sturgeon. (Delta Science Program 2014) MNumerous smdies have concluded
that more flow is not necessarily the solution in highly altered systems. (Poff et al. 1997; Hart and Finelli 1999
Bumn snd Arthinggon 2002; Poff and Zinmerman 2010.) Efficient or targeted use of Sow iz more likely to sttain
specific ecological benefits, particularly when paired with additional actions to address non-flow smessors.
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. RECTAMATION MUST SIGNTFTCANTIY REVISE THE EIS TOMEFTITS
NEPA OBLIGATIONS

To date, Beclamation has failed to utilized the NEPA process for its intended purpese — | SLDMWA
to mfise environmental considerations mto its decision and mform decision makers and the | WWD
public of the reasonable alternatives which would avoid or minimize adverse impacts to the | SJRECWA
human environment. As the Council on Environmental Cuality’s regulations explain: A3

The primary purpose of an environmental impact statement 15 to
serve as an action-forcing device to msure that the policies and
goals defined in the Act are infused into the engoing programs and
actions of the federal government It shall provide full and fair
discussion of significant environmental mpacts and shall mform
decisionmakers and the public of the reasonable alternatives which
would avoid or mimimize adverse impacts or enhance the quality of
the lmman environment. . . . Statements shall be concise, clear,
and to the point, and shall be supported by evidence that the
agency has made the necessary environmental analyses. An
environmental impact statement is more than a disclosure
document. It shall be used by federal officials in conjunchon with
other relevant matenal to plan actions and make decisions.

40 CFE. §1502.1. The Draft EIS fails to achieve this pnimary purpose.

As detailed above, Reclamation must significantly revise the Draft EIS to satisfy its
NEPA obligations. The Authonty, Westlands, and the Exchange Contractors urge Feclamation
to perform the requisite analyses and disclosures to inform decisionmakers and the public before
a decision 15 made regarding possible modifications to CVP and SWP operations. Feclamation’s
upcoming decision has the potential to have significant environmental consequences throughout
California and exacerbate the impacts of the state’s on-geing drought. In the face of such an
important decision, it 1s crtical the Feclamation perform a thorough NEPA analysis. one that
crfically examines altermatives and mitigation measures that can mimmize or aveld impacts to
the human envirenment.
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EXHIBIT C

WESTLANDS WATER DISTRICT WATER SUPPLY GRAPH
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San Luis & Delta-Mendota Water Authority Westlands Water District

P.O. Bos 2157

Lo= Banos, C4& 93833
Fhone: (209) 826-5696
Fau (209 826-9698

VI N. Fresmo Street
P. 0. Box 6056,

Frezno, CA D370 6056
Plome; (3300 1141323
Fax: (559) 2414277

July 14, 2015

By EMATI: GERZYS@USER.GOV

Mr. Greg Krzys
Bureau of Reclamation, Bay-Delta Office

801 I Street, Suite 140
Sacramento, CA 93814-2536

Fe: Second Admimstrative Draft Environmental Impact Statement for the
Coordinated Long-term Operation of the Central Valley Project and State
Water Project

Deear Mr. Krzys:

The San Luis & Delta-Mendota Water Authority and Westlands Water District (together SLDMW:
“Public Water Agencies™) appreciate the opportunity to comment on the second Administrative | VVWD
Draft Environmental Impact Statement for the Coordinated Long-term Operation of the Central | SJRECWA
Valley Project and State Water Project (“Second Admin Draft EIS™). The Second Admin Draft |64
EIS improves upon the last draft, which the Public Water Agencies commented on in 2013
However, the Public Water Agencies have continung, sigmficant concems, and suggestons for
further improvements that are necessary to ensure compliance with the National Environmental
Policy Act ("NEPA™).

In its coming Fecord of Decision, the United States Burean of Reclamation
(“Feclamation™) will be making policy decisions on a matter of vital importance to the future of
protected species and nullions of people and acres of prime farm land. Those must be new and
thoughtful decisions, not reflexive re-adoption of the decisions it made some seven years ago to
implement the reasonable and prodent altematives in the existing biclogical opinions. Those
past policy decisions relied upon science that is now outdated, and were not informed by the
crifical social and environmental impacts realized over the past four years of drought and
changes in regulatory approaches. And, those past decisions were illegal, becanse they were
made without the benefit of any environmental review under NEPA.

SLOMWA

WWD
! The Public Water Agencies submitted written comments on June 28, 2012 in response to the notice of intent and S‘JREC' NA
scoping, and on May 3, 2013 in response to an esrlier version of an adminiswative draft environmental impact p v
statement. The Public Water Agencies incorporate those prior comments, including all artachments, in these 65
CONUMENts.
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The supporting analysis and justification for Reclamation’s new choices, now mfmmed| SLOMWA
by NEPA review, mmst be thorough and transparent. To the fullest extent pessible, the \WWD
mformation and presentation in the final environmental impact statement should inform the | SJRECW,
public and policy makers of the necessity for and expected benefit of any changes to CVP and | 65
SWP operations to meet the requirements of the federal Endangered Species Act, the avalable
alternatives, and the trade-offs among the available altematives. As the Council on
Environmental Cruality’s regulations explain:

The pnmary purpose of an environmental impact statement is to serve as an
action-forcing device to mmsure that the policies and goals defined in the Act are
infirsed into the ongoing programs and actions of the federal government. It shall
provide full and fair discussion of significant environmental impacts and shall
inform decisionmakers and the public of the reasonable alternatives which would
avold or minimize adverse impacts or enhamce the quality of the human
environment. . . . Statements shall be concise, clear. and to the point, and shall be
supported by evidence that the agency has made the necessary emvironmental
analyses. An environmental impact statement is more than a disclosure
document. It shall be used by federal officials in conjunction with other relevant
maternal to plan actions and make decisions. (40 CFER § 1302.1)

The Public Water Agencies’ comments are intended to help Reclamation prepare an EIS that
serves this purpose.

SLDMW
WWD
SJRECW.
67

The Public Water Agencies were first provided access to the Second Admin Draft EIS on
June 30, 2013, Reclamation has requested comments by July 14, 2013, Given the length of the
document, mcluding numercus suppoerting technical appendices, two weeks 1s insufficient time
to complete a thorough review or provide detailed comments. Therefore, in this letter the Public
Water Agencies provide only the following brief genmeral comments. The Public Water
Agencies will provide more detailed comments by the deadline for public comment, which we
understand will be September 29, 2015

First, the Public Water Agencies note that the No Action Altemative in the Second _Sﬂl;.[i'rﬂ*ﬁ'r-‘!"
Admin Draft EIS includes implementation of the reasonable and prudent alternatives from the | V'\VD .
biclogical opinions. This is a serious defect, as we explained in comments on the pror draft. SJRECWA
Reclamation’s decisions to implement the reasonable and prudent alternatives without doing any | 62
NEPA review were illegal. Feclamation cannot cure its violations of NEPA by doing an analysis
that assumes its past decisions to adopt the reasonable and prudent alternatives were instead
lawful, which it effectively does when it rationalizes that implementing the reasomable and
prudent alternatives “represents a continuation of existing policy and management direction™ and
therefore should be included in the No Action Alternative. (Second Admin Draft EIS at3-3)

The Second Basis of Companson in the Second Admin Draft EIS is closer to an
appropriate No Action Alternative, because it does not include implementation of the reasonable
and prudent alternatives. However, the Second Admin Draft EIS does not use the Second Basis
of Comparison as a No Action Altemative, and disregards it in much of its NEPA analysis. The
Second Basis of Companson 15 “Included in [the] EIS for information purposes only.” (Second
Admin Draft EIS at 4-1, 4-13). The document confirms that continued implementation of the
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reasonable and prudent altematives will cause huge reductions in CVP and SWP water deliveries| SLDMWA
compared to operations under the Second Basis of Companison. (See id at 5-91 — 5-94 [tables | \WWD
showing reduced water deliveries]) It estimates that onm a long-term anmual average. the|SJRECWA
reasonable and prudent altematives will reduce CVP water delivenies by 332,000 acre-feet|sg
annually, and reduce SWP water delivenies by 773,000 acre-feet anmually. (Id) Yet, the Second| continued
Admin Draft EIS fails to identify even a single mitigation measure that could help mitigate these
water supply impacts. Instead, it states: “Mitigation measures were not developed for reductions
in surface water resources under the altematives as compared to the Second Basis of Compansoen
because this analysis was ncluded in this EIS for information purposes only.” (Id., at 5-169.)
This choice to not identify nutigation for the massive losses of water supply that wall
indisputably result from implementing the reasonable and prudent alternatives 1s mmexplicable,
and an obvious violation of NEPA. The Public Water Agencies again urge Reclamation to
reconsider the defimtion of the No Action Altemmative, because staying on the cument path will
not cure Feclamation’s NEPA violation.

Second, the Second Admin Draft EIS does not allow for an easy comparison of the| SLDMWA
relative merits of the various alternatives analyzed, and the trade-offs involved in choosing one| VWWWD
altemnative over amother. In its cument form. it separately analyzes and summarizes the| SJRECWA
environmental consequences of each altenative for each resource category, in chapters 5 through| 59
21. That separate treatment of resource categories may be fine for organizational purposes, but
to better inform the public and policy makers the environmental impact statement should alse
have a section or chapter that synthesizes the overall results. The existing Chapter 3 descnbes
each alterative comsidered, but it does not analyze or compare the relative environmental
consequences and the trade-offs among altematives. Table 22.1 provides a start on a compansen
among alternatives, but is deficient because it does not include the Second Basis of Companison,
does not include any information regarding fish and aguatic resources, and is too bref and
general to meaningfully inform decisions. Gathening up the overall consequences of each
alternative and analyzing and highlighting the trade-offs mveolved would benefit both
Feclamation and the public in understanding the choices to be made. The Second Admin Draft
EIS should be revised to include an analysis and comparison among all the altermatives i a
single section or chapter.

Third, in at least some cases the Second Admin Draft EIS describes the “environmental
consequences” of altematives as differences n expected conditions without addressing the
mateniality of those differences. For example, Chapter 9 (regarding Fish and Aquatic Fesources)
describes differences in various parameters, e.g. water temperatures or flow, that are expected to
result from altemative project operations. But Chapter 9 does not assess or descmbe the
mateniality of the projected differences for the populations of affected fish species. Are the
differences in projected conditions material? What criteria will be used to determine whether a
particular difference is matenial? If the expected relative benefit of a particular operation| ) ppaya
intended to protect fish populations is minimal. that information would usefully mform | iiyp
Feclamation’s ultimate decision on whether to adopt that measure, especially if that measure | o jpECywya
significantly impairs other project purposes. If the mateniality of the differences in conditions is | 7
unknown, that absence of information should be expressly noted. A synthesis and presentation
of information regarding the matenality of potential changes in operations for fish populations,
or the lack of such information, would help inform the public and decision makers of the
expected benefits or detriments of altemative operations.
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Fourth, the Second Admin Draft EIS is deficient because it lacks an analysiz and|SLOMW
explanation of the substantial scientific uncertainties inderlying the conclusions and|WWD
prescriptions in the biological opimions. (See 40 CFR § 1302.22) The available science falls| SJRECWA
well short of dictating any particular decision or specific requirement, e.g., a particular limit on| 70
negative OMR flows for delta smelt, as essential to the contimeed survival of the species. Asa
National Fesearch Council report explained about that OME. requirement: “there 15 substantial
uncertanty regarding the amount of flow that should tngger a reduction in exports. In other
words, the specific choice of the negative flow threshold for imitiating the BPA is less clearly
supported by scienfific analyses. The biological benefits and the water requirements of this
action are likely to be semsitive to the precise values of trigger and threshold values. There
clearly 1s a relationship between negative OME. flows and mortality of smelt at the pumps, but
the data do not permit a confident 1dentification of the threshold values to use in the action, and
they do not permit a confident assessment of the benefits to the population of the action Asa
result, the implementation of this action needs to be accompanmied by careful monitoring,
adaptive management, and additional analyses that permit regular review and adjustment of
strategies as knowledge improves.”™ The Second Admin Draft EIS should be revised to
acknowledge and define that gap in knowledge for decision makers, and the public. Even with
the benefit of the most recent data available, Reclamation’s coming decisions will be
predominantly policy choices made in the context of significant scientific uncertainty.

Finally, the changes the Public Water Agencies recommend even in this bnef comment, SLOMWA
letter will require substantial revision of the Second Admm Draft EIS, and more detailed| wiwD
comments during the public comment period will likely raise yet additional issues. Under the| SIRECWA
current remand schedule in the delta smelt case, Reclamation’s Fecord of Decision 15 due by 74
December 1. 2015, That hikely will not allow enough time to make needed revisions. The Public
Water Agencies are open to an extension of the current remand deadline, which the court would
of course have to approve. We mvite further diseussion with Reclamation on this issue. In the
meantime, however, Feclamation should proceed with the release of the document for public
comment.

Thank you for your consideration of these comments.

Sincerely,

'7-! CJL_HL

xS
Daniel G. Nelzon ag Birmingh

Executive Director General Manager -
San Luis & Delta-Mendota Water Authority Westlands Water District

* National Research Council (2012). Sustainable Water and Emironmental Management in the Califormia Bay-
Delta. Washington DN Mational Academies Press, at pp. 210-211.
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San Luis & Delta-Mendota Water Authority Westlands Water District
F.O Bey M5 3130 %, Fresno Sireet
Los Banes CA 95635 P.0. Bux 6056,
Fhuna : 200 1918 Bste Fretns, €A 937036056
Fa = (09) 824-9605 Phions (3502041571
Fax (39) 116277

May 3, 2013

By EMaIL: BCNELSON(@USBR.GOV

Mr, Ben Nelson

Bureau of Reclamation, Bay-Delta Office
BO1 1 Street, Suite 140

Sacramento, CA 935814-2536

Re:  Administrative Draft Environmental Impact Statement for the Remanded
Biological Opinions on the Coordinated Long-term Operation of the
Central Valley Project and State Water Project

Dear Mr. Nelson:

The San Luis & Delta-Mendota Water Authority and Westlands Water District (tog EVLMEEWA
“Public Water Agencies”™) appreciate the opportunity fo comment in response to the Uni SIRECWA
States Bureau of Reclamation's {*Reclamation™) request for interested parties to review a 73
comment on the Administrative Draft Environmental Impact Statement for the Remended
Biological Opinions on the Coordinated Long-term Operation of the Central Valley Project
State Water Project (“Drafi EIS™).

The Drafi EIS suffers from fundamental and serious deficiencies, and requires substantial| s_oavva
revision to provide meaningful environmental analysis for the benefit of the public and policy|wwnD
makers, and comply with the requirements of the National Environmental Policy Act (“NEPA").| s JRECWA,
Al least in part, the deficiencies in the Draft EIS appear to be a result of Reclamation's judgment| 75
that it could not conduct 8 more robust and complete analysis within the time remaining for
completion of the remand in the Conselidated Delta Smelt Cases, originally set for December 1,
2003, On Apnl 9, 2013, however, the federal district court granted Reclamation an extension of
time to complete the remand in that case, as well as in the related Consolidated Safmon Casex.
The court provided that, so long as Reclamation shows progress with the Collaborative Science
and Adaptive Management Process and the Endangered Species Act (“ESA™) consultation, the
court would allow Reclamation until December 1, 2016 in the Consolidated Delta Smelt Cases,
and until April 29, 2019 in the Consolidated Salmen Cases to complete NEPA review and
consultations under section 7 of the ESA.

These extensions are welcome news, and provide Reclamation the lime and opportunity
to make the substantial revisions necessary to bring the Draft EIS into compliance with NEPA,
It is vitally important that Feclamation’s decision regarding what actions it must take to meet its
obligations under the ESA be informed by a sound and complete environmental impact
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. . . . . i SLOMWA,
statement.  Such an environmental impact statement will assist Reclamation in achieving a

balance between the actions Reclamation will undertake to comply with the ESA and the manner EJM;ECWA
in which Reclamation will operate the Central Valley Project o meet its various purposes, 73
including delivery of water to the Public Water Agencies, continued

Given the additional time the Court has now granted Reclamation, we urge Reclamation | SLDMWA
to undertake the following actions: WWD
SJRECWA.
. Prepare a new Biological Assessment for the ESA consultation. A new| 74

Biological Assessment is necessary to reflect changes to project operations and

new scientific data in the years since the last consultation.

e  Exclude from the No Action Alternative under NEPA the major changes to] SLOMWA
project operations required by the eusting biological opinions.  Reclamation wwb
should do so both because many of those requirements have been invalidated, and SJRECWA
because the environmental effects of those measures should be assessed as part of 75
the WEPA analysis,  Including the hiological opinions in the Mo Action
Alternative masks their impact, and is contrary to the district court’s ruling that
WEPA analysis must be completed before Reclamation may adopt those
measures,

e Use NEPA review as an opportunity to better inform Reclamation’s judgment| SLOMWA
about how it can meet its obligations under ESA section 7 with respect to Central
WValley Project operations, including whether project operations are likely to SJRECWA
jeopardize listed species. Assuming Reclamation concludes that changes to 76
operations are necessary to comply with the ESA, it should explore alternatives
that will minimize impacts to water supply. Reclamation should not begin its
analysis by presuming that project operations jeopardize listed species, or that the
existing reasonable and prudent altermatives are either necessary or cfficacious.

. Consider and analyze what changes to Central Valley Project operations are
necessary, as opposed to sufficient, to ensure that operations are not likely to
jeopardize listed species. Reclamation should not be taking actions that reduce
water supply unless those actions are necessary to meet the no-jeopardy mandate
in ESA section 7.

* In the environmental impact statement, expressly acknowledge the high level of | SLDMWA
scientific uncertainty underlying the conclusions and requirements of the existing | WD
biological opinions, and factor that uncertainty into its analysis of altermatives. To | SJRECWA
the extent Reclamation proposes actions intended to benefit listed species despite | 77
that sipnificant unceriainty, based on a precautionary approach, it should
expressly acknowledge it is doing so and identify the trade-offs involved,

including lost water supply and socioeconomic impacts, ?\erEEWA
. Conduct quantitative analyses of the potential impacts of each alternative. The| SJRECWA
entirely gualitative analysis in the Draft EIS is inadequate. 78
SLOMWA,
. Proceed concurrently with the ESA consultation and NEPA review; cach process | WWD
should inform the other. SJIRECWA
79
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SLDMWA
WWD
SJRECWA

Additional and more detailed comments are attached to this letter as Exhibit B. Please note tha
these commenis should not be considered an exhaustive list of all the defects and problems we
see in the Draft EIS. Instead, this is our effort, in the limited time allowed, to identify some
basic needed changes to the Draft EIS as Reclamation reconsiders its approach in light of the
extension of time for completing the remand.

Also, the Public Water Agencies previously submitted a comment letler in response SLDMWA
Reclamation’s MNotice of Intent and Scoping which provides additional explanation of the NEP, WWD
analysis Reclamation should be doing on remand. The Draft EIS is inconsistent with many off SJRECWA
the suggestions in that letter. As Reclamation re-evaluates its approach to the environmenta) 81
impact statement, it should reconsider those scoping comments. For your ease of reference,
copy of that letter is attached as Exhibit C.'

Finally, the Public Water Agencies hope to work in a cooperative manner with|SLDMWA
Reclamation to ensure that the final environmental impact statement addresses the significant|WWD
issues that arise from potentinl modifications of Central Valley Project operations pursuant to the| SJRECWA,
ESA, and that the environmental impact statement includes an appropriate range of alternatives| g7
and a robust and complete impact analysis” As the ESA consultation progresses, including
particularly prepuration of a new biological assessment, Reclamation should be able to
concurrently define a proposed action and additional altematives to be included in its analysis.
Reclamation’s amalysis ultimately must foster a workable, environmentally sound plan for
continued operations of the Central Valley Project that protects and restores the socioeconomic
vitality of, and minimizes the adverse environmental impacts in, the regions the Central Va]l¢:|

Project serves, while ensuring legally and scientifically supportable, reasonable, and effectiv
protection mechanizsms for the listed species.

Thank you for your consideration of these comments.

;r’igm e/ {/ﬁv ’
Daniel G. Nelson mas Birminghg

Executive Director General Manager ¢
San Luis & Delta-Mendota Water Authority Westlands Water District

' Exhibit C, Public Water Agencies, Comment Letter Regarding Notice of Intent and Seoping under the National
Environmental Policy Act on Remanded Biological Opinlens on the Coordinated Long-term Operation of the
Central Valley Project and State Weter Project (June 28, 2012}

! The Public Water Agencics recognize the chose relationship between the NEPA process and the related ESA
consuliation process. As esplained i the Reclamation Swekeholder Engagement Process for Section 7 ESA
Consultation and MEPA Compliance on the Remanded Biclogical Opinions on the Coordinated Long-ierm
Operation of the Central Valley Project and Siate Water Project, issued June 2, 2002 (p. 2), “Reclamation anlicipates
a free and complete flow of information between the MEPA and Section 7 consultation processes, with each
informing the other.”
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EXHIBIT A SLOMWA

San Luis & Delta-Mendota Water Authority Member Agencies

The Authority’s members are: Banta-Carbona Imigation District; Broadview Water
District; Byron Bethany Irrigation District (CVPSA); Central California Imrigation District; City
of Tracy; Columbia Canal Company (a Friend); Del Puerto Water District; Eagle Field Water
District; Firebaugh Canal Water District; Fresno Slough Water Distnct; Grassland Water
District; Henry Miller Reclamation District #2131; James Irrigation District; Laguna Water
District; Mercy Springs Water District; Oro Loma Water District; Pacheco Water District; Pajaro
Valley Water Management Agency, Panoche Water District; Patterson Irrigation District;
Pleasant Valley Water District; Reclamation District 1606; San Benito County Water District;
San Luis Water District; Santa Clara Valley Water District; Tranguillity Immigation District;
Tumer Island Water District; West Side Irigation District; West Stanislaus Irrigation District;
Westlands Water District.
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EXHIBIT B

DETAILED COMMENTS REGARDING DRAFT E1S

L RECLAMATION NEEDS TO REEVALUATE ITS OBLIGATIONS ON REMAND

The NEPA review provided in the Draft EIS is inconsistent with the district court’s ISLDMWA
rulings in the Consofidated Smelt Cases and Consolidaied Salmonid Cases and with ynwp
Reclamation’s obligations on remand. In recent years, changes to project operations that |o jRECWA
purportedly were “necessary” to comply with the ESA have severely impaired the water supply a4
function of the two projects, with disastrous consequences. Reclamation’s present NEPA review
should therefore be keenly focused on identifying actions it and the Department of Water
Resources (“D'WR") can take to bener serve the water supply purposes of the projects while still
meeting the requirements of the ESA.  Reclamation’s analysis must consider what effect the |g opvwa
coordinated operations of the CVP and SWP actually have on species survival and recovery, |\anp
what measures are proposed to reduce or compensate for such effects, what the data show about |& |oe A
the likely efficacy of those measures, and what other effects those measures will cause including 5
through reductions of water supply. That analysis should distinguish between actions that are
necessary to comply with the mandates of the ESA (i.e., necessary to avoid jeopardy or adverse
maodification to critical habitat), and other actions that may provide some additional protection or
benefit for listed species, but are not necessary to comply with the ESA.

A Reclamation And The Fisheries Agencies Must Engape In A Fundamental
Reanalvsis In Performing Concurrent Consultation Under The ESA And

Environmental Review Under NEPA

The Draft EIS was prepared in response to rulings by the distriet eourt in the| SLDMWA
Consolidated Delta Smelt Cases and Consolidated Salmonid Cases. The court found that the| WWD
existing biological opinions (“BiOps™) regarding continued operation of the CVP and SWP are| SJRECWA
unlawful, and that new biological opinions are required. The court further found that| 86
Reclamation violated WEPA when it adopted and implemented major changes to project
operations pursuant to those unlawful biological opinions, changes that caused significant
adverse effects on the quality of the human environment, without deing any NEPA review,

The district court crdered 2 remand schedule that provides for concurrent re-consultation
under the ESA and environmental review under NEPA, Under the remand schedule, the FWS
and the Mational Marine Fisheries Service {"NMFS") (collectively, “fisheries agencies”) are
required to provide Reclamation with new drafit biological opinions, which Reclamation can then
use in performing its review under WEPA. This remand schedule is intended to allow an
exchange of information between Reclamation and the fisheries agencies, to assist in preparing
new biological opinions consistent with the requirements of the ESA and in performing NEPA
review,

During remand, Reclamation, FWS, and MMFS must engage in a fundamental reanalysis
of the effect of CVP and SWP operations on the listed species, and the necessity for and efficacy
of any measures intended to address such effects. Reclamation must now reconsider whether
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and how the continued operations of the CVP and SWP should be modified to ensure compliance | SLDMWA
with the ESA. Before it can finally decide that issue, Reclamation must complete a new|\WwWD
consultation under szction 7 of the federal ESA regarding each listed species affected by project| 5 URECWA
operations. Such consultation will require Reclamation and the California Department of Water| gg
Resources (“DWR") to prepare a new biological assessment describing the proposed CVP and| -oqbinued
SWP operations. The proposed project operations will be materially different from the
operations described in the 2008 biclogical assessment. The new biclogical assessment and new
biological opinions must also reflect new scientific data that have become available since 2008.

The fisheries agencies must provide new biological opinions regarding whether project
operations are likely to jeopardize the listed species, to inform Reclamation’s decision as aclion
agency regerding whether its proposed operations meet the requirements of ESA section 7.
Reclamation should not have any expectation that afler reconsultation the next biological
apinicns will necessarily be similar to the last biological opinions in their conclusions or in any
measures they may impose. The Public Water Agencies submit that a scientifically rigorous
analysis of the effects of CVP and SWP operations in accordance with ESA section 7 may well
conclude that operations are not likely to jeopardize the listed species or adversely modify their
critical habitat.

If MMFS or FWS does izsue a jeopardy biological opinion, then the biological opinion
must provide a Reasonable and Prudent Alternative to the proposed action, recommending
modifications to project operations that are necessary to avoid jeopardy to the species.
Reclamation must consider those new opinions, and as action agency make a determination of its
ESA obligations. In performing these tasks, all the federal agencies should carefully consider the
data and analysis of impacts and alternatives produced through the NEPA process, including new
available scientific data and other changes since 2008. The task on remand is not to simply
analyze the RPAs of the invalidated BiOps, but rather to analyze anew what, iff any.
modifications to project operations necessary to aveid jeopardy to the species. Reclamation and
the fish agencies must determine if any modifications to project operations are necessary to avoid
jeopardy to the species and if so, Reclamation and the fish agencies must develop a reasonable
range of modifications to project operations that would aveid jeopardy and also meet the goals of
continued project operations.

B. The Scope Of Keclamation's NEPA Review Necessarily Depends Cn The
New ESA Consultation And Any Proposed Modifications To Project

Operations

In the Conselidated Delta Smelt Cases and Consolidated Salmonid Cases, the district SLOMWA
court concluded that Reclamation failed to satisfy its obligations under NEPA because it failed to |WWD
analyze the environmental impacts of proposed modifications to project operations before [SJRECWA
accepting and implementing those modifications. In the Consolidated Delta Smelt Cases, the |87
district court ruled that Reclamation’s provisional acceptance and implementation of the 2008
Delta Smelt BiOp and its RPA constituted “major federal action” because those actions
represented a significant change to the operational status quo of the coordinated operations of the
CVP and SWP. (Memorandum Decision re Cross Motions for Summary Judgment on NEPA
Issues (Nov. 13, 2009), Doc. 399 at 33, 42.)
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The common thread in both decizions is that Reclamation must analyze under MEPA the |SLDMWA
potential impacts of any proposal or plan to modify the longstanding and ongoing coordinated WD
operations of the CVP and SWP before making any such changes to CVFP and SWP operations SIRECWA
pursuant to an ESA section 7 consultation. Thus, the ultimate scope of Reclamation’s task under (g7
NEPA depends upon the initial outcomes of the ESA section 7 consultation among Reclamation, | -nntinued
FWS and NMFS. If, after consultation with FWS and NMFS, Reclamation concludes that
project operations will not jeopardize the listed species or adversely modify their critical habitat,
then no major changes to the regime governing project operations should be required, and hence
there would be no significant effects on the existing human environment triggering the need for
an EIS. In that circumstance, an environmental assessment would likely suffice to meet NEPA's
requirements.

The Draft EIS states that Reclamation:

prepared this EIS as ordered by the United States District Court for
the Eastern District of California (District Court). The reason
given by the District Court is to evaluate potential modifications to
the continued long-term operation of the CVP, in coordination with
the operation of the SWP, before Reclamation accepts and
implements Reasonable and Prudent Alternatives (RPAS) included
in the biological opinions on long-term operation of the CVP and
SWP which will be issued by the LS, Fish and Wildlife Service
(USFWS) and National Marine Fisheries Service (NMFS) pursuant
to the Federal Endangered Species Act.

Draft EIS, at p. 1-1. The Draft EIS also states: “[t]he NEPA process analvzes the effects of
maodifications to the coordinated long-term operation of the CVP and SWP that are likely to
avoid jeopardy to listed species and destruction or adverse modification of designated critical
habitat.” fd. at p. 1-9.

These statements misconstrue Reclamation’s task on remand and also make presumptions
regarding the results of the on-going section 7 consultation process. The FWE and NMFS have
not made any new jeopardy detérminations regarding the effects of project operations.
Therefore, at this time, Reclamation, FWS, and NMFS have not yet completed the necessary
analysis to evaluate the effects of project operations on listed species or to determine whether
modifications o project operations are necessary o avoid jeopardy to listed species or adverse
maodifications to their critical habitat. Reclamation's NEPA analysis should not presume at the
outset the answer to the question it is supposed to address.

C. Reclamation Should Consider How It Will Develop A Thoroogh And
Complete Joint EIS Given The Different Remand Schedules

SLOMWA

Reclamation must l:ornpll:t: its ESA consultation and NEPA review by the new deadlines|VWWD
ordered by the district court.! These deadlines differ between the two cases. The respectiv SJRECWA
deadlines, assuming the agencies show the progress required by the Court, are:

' See Consolidared Smelt Cases, Docs. 1106, B84; Consalidated Safmonid Cages, Docs, 739, 655,

3
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SLOMWA
Action lem Consolidated Delia Smelt Cases | Consolldated Salmonid Cases WWD
Dirafl BiOp Transmitted Dec. 14, 2011 Ot 1, 2017 SIRECWA
Diraft EISNEPA Mo deadline set by Court Within & months of receiving | | gg
draft BiOp continued

Final EIS™NEPA Within 61 months of Dec. 14, | Feb. 1, 2019
2001 [Jan. 14, 2017]
Final BiOp Dec. 1, 2016 Feb. 1, 2019

Record of Decision | Within 61 months of Dec. 14, | April 29, 2019
2001 [Jan. 14, 2017]

It appears from the Draft EIS that Reclamation intends to analyze the effects of any
changes to CVP and SWF operations for both the delta smelt and salmonid species in a singl
EIS. The Public Water Agencies acknowledge there may be benefits to performing a join
MEPA review and analysis of the impacts associated with potential project operations to protec
both delta smelt and salmonid species. However, the Public Water Agencies are concerned tha
the differences between the two remand schedules may make it difficult for Reclamation to
prepare an adequate joint EIS. Under the remand schedules set by the court in the two cases, the
entire remand process related 1o delta smelt must be completed by January, 2017, while a drafi
salmonid biological opinion is not duc to be completed until October 1, 2017, Hence, unles
Reclamation and NMFS complete the remand required by the judgment in the Cunsa!idua‘ﬂ;’
Salmonid Cases more quickly than the court’s schedule would require, a change in schedule
would likely be necessary to accommodate a combined analysis integrating all the listed species
Under no circumstances should the January 20017 deadline in the Conselidated Smelt Cases be
relicd upon as an excuse for preparing a qualitative and superficial NEPA review and analysis
related to salmonids,

The remand schedules allow Reclamation, FWS, and NMFS more than adequate time to
complete the full analyses required under NEPA and the ESA. The court’s requirement that the
agencies meet dates certain does nol excuse an abbreviated, out-dated or incomplete analysis,
Integration of MEPA review and ESA consultation will require “close and careful coordination
and cooperation between Reclamation™ and the fisheries agencies, HReclamation’s NEPA
Handbook (Feb. 2012) (“NEPA Handbook™), at p. 3-22.

(. THE“PROPOSED ACTION" NEEDS TO BE IDENTIFIED

The Draft EIS does not clearly identify the “proposed action” The Department of SLOMWA
Interior's regulations for implementation of NEPA (“Interior's NEPA Regulations™) define the | VWD
“proposed action™ as “the bureau activity under consideration™ and the regulations state that the SJRECWA,
“proposed action” must be “clearly described in order to proceed with NEPA analysis.” 43|89
C.F.R. § 46.30. Interior’s NEPA Regulations mandate that an EIS include a “description of the
proposed action.” 43 C.F.R. § 46.415(a)2).
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SLDMWA,
Apparently, Reclamation has not yet decided upon a proposed action. The WWD
Draft EIS states: SIRECWA
89
Concurrent with preparation of this EIS, Reclamation initiated preparation continued
of the consultation package to be submitted to USFWS and NMFS for the
remand of the USFWS BO and the NMFS BO. Information presented in
this Draft EIS will be used to inform Reclamation during the development
of the Proposed Action that will be submitted as part of the consultation
package, which will serve as a biological assessment for the purposes of
Section 7 consultation.

Draft EIS, at p. 1-10. This statement supgests that the “proposed action™ has yet to be defined
because it is still in “development.” Reclamation must decide upon a proposed action for the|
MEPA process. For example, unless and wntil Reclamation identifies and describes the|
“proposed action” it is difficult to imagine how Reclamation can develop a reasonable range of]
alternatives to the proposed action,

The Draft EIS describes the development of the “2013 Project Description™ but fails to
include the “2013 Project Description.” Deraft EIS, at pp. 3-4 — 3-6. Mor does the Draft EIS
otherwise describe or define the “proposed action™ that is being analyzed in the Draft EIS
Under the description of *Alternative 27, the Draft EIS states: “[t]he Notice of Intent identified o
“preliminary proposed action”™ that would include the 2013 Project Description actions and the
operational components of the RPAs in the USFWS BO and NMFS B0.” Draft EIS, at p. 3-22
It is unclear from this statement whether “Alternative 27 is considered the “propesed action.” 1
would be improper to include the RPAs of the invalidated BiOps in the proposed action
Reclamation does not yet know the outcome of re-consultation, and should not presume at this
point that ary reasonable and prudent alternatives are needed to avoid jeopardizing the continue
existence of listed species or the adverse modification of designated critical habitat
Furthermore, many of the specific components of the 2008 FWS and 2009 NMFS RPAs wer
found unlawful, and hence are poor candidates for inclusion in a proposed action.

The Public Water Agencies submit that a scientifically rigorous analysis of the effects o
CVF and SWP operations may well conclude that those operations do not jeopardize the liste
species or adversely modify their critical habitat. Accordingly, the Public Water Agencie
sugpgest that for NEPA review Reclamation define the proposed action as the continued operatio
of the projects, including existing, valid regulatory requirements, subject to lawful requiremen
of the incidental take statements in new biological opinions, without major changes to projec
operations imposed under the ESA. Ultimately, of course, Reclamation’s decision regarding t
action necessary to meet its ESA obligations must be informed by the cutcome of the pending
consiltations.

IlI. THE STATEMENTS OF “PURPOSE” AND “NEED” SHOULD BE REVISED

. ) ) |SLDMWA,
An environmental impact siatement must contain a statement of “purpose and need’

which briefly specifies “the underlying purpose and need to which the [lead] agency is SJRECWA
responding in proposing the alternatives including the proposed action.” 40 C.F.R. § 150213, 90
The purpose and need statement “is a critical element that sets the overall direction of the process
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and serves as an important screening criterion for determining  which alternatives are [ SLOWWA

reasonable.” NEPA Handbook at 8-3. This statement of purpose and need is important because | \Wi\WD

it will inform the range of alternatives ultimately selected for analysis in the environmental | S JRECWA
impact statement and “[a]ll reasonable alternatives examined in detail must meet the defined a0

purpose and need.” [fd. continued

The Department of the Interior’s NEPA regulations provide that in “some instances it
may be appropriate for the bureau to deseribe its *purpose” and its “need” as distinet aspects. The
‘need” for the action may be described as the underlying problem or opportunity to which the
agency is responding with the action, The “purpose’ may refer to the goal or objective that the
bureau it trying to achieve, and should be stated to the extent possible, in terms of desired
outcomes.” 43 C.F.R. § 46.42§a)(1). The Public Water Agencies appreciate Reclamation®s
efforts to develop separate “purpose” and “need” statements in the Draft EIS. However, the
existing purpose and need statements should be revised, as described below.

Statement of Purpose
The Draft EIS describes the “purpose” of the action as follows:

to continue the operation of the Central Valley Project (CVFY), in
coordination with operation of the State Water Project (SWFP), to
meet the authorized purposes of the CVF and SWFP in a manner
that i similar to recent historical operations with cerfain
maodifications and that: [1] Is consistent with Federal Reclamation
law; other Federal laws; Federal permits and licenses; State of
California water rights, permits, and licenses; and contractual
obligations; and [2] Avoids jeopardizing the continued existence of
federally listed species and does not result in the destruction or
adverse modification of designated critical habitat in aceordance
with the requirements of section 7(a) (2) of the Federal Endangered
Species Act (ESA) and other applicable statutes.

Dreaft EIS, at p. 2-1.

Compliance with the ESA should not be included in the purpose of the proposed action,
Instead, in the context here, providing water supply as fully as possible while still complying)
with the ESA gives rise to the need for the action, The “underlying problem™ that Reclamation is
responding to is the difficulty both projects have had in serving water supply and other project
purposes while complying with the ESA. Here, the purpose of the action, the “goal or objective”
expressed in terms of “desired outcomes,” should be to continue long-term operation of both the
CVP and SWP in a manner that will enable Reclamation and the DWR to satisfyv their
contractual and other obligations to the fullest extent possible. Importantly, those obligations)
include optimizing water deliveries to CVP and SW P contractors u!: to contract amounts, to help)
meet the needs of 25 people and millions acres of agriculural land.

< “That obligation is typically found in Articles 11{a) and 12(a) of the CVF water service contracts.

&
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Statement of Need SLOMWA
The Drafl EIS describes the “need” for the action as follows; WWD
SJRECWA,
Continued operation of the CVP is needed to provide river 91

regulation, improvement of navigation; flood control; water supply
for irrigation and domestic uses; fish and wildlife mitigation,
protection, and restoration; fish and wildlife enhancement; and
power generation. The CVP facilities also are operated to provide
recreation benefits and in sccordance with the water rights and
water quality requirements adopted by the State Water Resources
Control Board. Howewver, ar was detailed in Chapter 1, the US.
Fish and Wildlife Service and the National Marine Fisheries
Service concluded in their 2008 and 2009 biological epinions,
respectively, that recest historical coordinated operation of the
CHP and SWFP does not comply with the requivements of section
Tfa) (2) af ES4. Thus, modifications 1o the coordinated long-term
operation of the CVFP and SWF are required. Modifications to be
evaluated should be consistent with the intended purpose of the
action, within the scope of the Department of the Interior, Bureau
of Reclamation’s legal authority and jurisdiction, economically and
technologically feasible, and in compliance with the requirements
of section 7(2) (2) of ESA.

Diraft EIS, at p. 2-1, italics added.

This statement of need presumes that “modifications to the coordinated long-term
operation of the CVP and SWP are required,” based on the conclusions of the two biological
opinions the district court found to be fundamentally defective, and which will be superseded by
new biological opinions after completion of re-consultation. This is a serious and fundamental
defect in the framework of the Draft EIS that renders it inadequate and unlawful. The Public
Water Agencies reject any suggestion that the conclusions of the existing biological opinions
regarding cffects on listed specics are a legitimate starting point for the NEPA process or the new
consultations. Those biological opinions and their reasonable and prudent alternatives were
remanded because they were not based on the best available science and were otherwise
unsupportable and unjustified.  Therefore, it is comtrary to the court's prior rulings for
Reclamation to rely on the conclusions and analyses of the invalidated BiOps for the
presumption that modifications to project operations “are required.” The impacts of project
operations on protected species and whether modifications of project operations are necessary (o
avoid jeopardy to those species are precisely the issues that must be reevaluated on remand and
Reclamation cannot properly rely on the prior conclusions of the invalidated BiOps to frame its
MEPA analysis.
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1V. THE DEV INTIAL ALTERNATIVES
NEEDS TO BE IMPROVED

Al The “No Action Alternative™ Must Be Revised
e M, re R SLDMWA

An environmental impact statement must “[ijnclude the aliernative of no action,” 40 | WWD
C.FR. § 1502.14(d). According to Reclamation’s NEPA Handbook, **[n]o action’ represents a | SIRECWA
projection of current conditions and reasonably foreseeable actions to the most reasonable future | g2
responses or conditions that could occur during the life of the project withowt any action
alternatives being implemented.” NEPA Handbook at 8-8. Moreover,

[t]he no action alternative should not automatically be considered
the same as the existing condition of the affected environment
because reasonably foreseeable future actions may occur whether
or not any of the project action alternatives are chosen. When the
no action alternative is different from the existing condition, as
projected into the future, the differences should be clearly defined.
Differences could result from other water development projects,
land use changes, municipal development, or other actions. “No
action” is, therefore, often described as “the future without the
project.”

I,
The Draft EIS states:

[flor this EIS, the Mo Action Aliernative is based upon the
continued operation of the CVP and SWP in the same manner as
aceurred at the time of the publication of the MNotice of Intent in
March 2002, Thus the No Action Alternative consists of the 2013
Project Description as modified by the RPAs in the USFWS BO
and WMFS BO because Reclamation provisionally accepted the
BOs in 2008 and 2009, respectively, and iz implementing the
RPAs; and the District Court did not stay or wvacate the
implementation of the BOs.

Draft EIS, at p. 3-7. This deseription of the no action alternative is inconsistent with the district
court's rulings regarding Reclamation's failure to comply with NEPA, and will result in an EIS
that fails to comply with law.

The Draft EIS's no action alternative essentially pretends that the litigation that resulted
in the remand never happened. The district court ruled that Reclamation violated NEPA by
significantly modifying project operations o meet ESA requirements without first performing
MEPA analysis of the impacts of such modifications or alternatives to such modifications. To
remedy the error found by the court, Reclamation must place itself back in the position it was in
before that error occurred (i.e. before provisionally adopting the BiQps without performing any
MEPA analysis). Accordingly, in order to respond to the court’s ruling on remand, here the “no
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action™ alternative should be defined to include operations consistent with Reclamation’s and SLDMWA
DWR's obligations and all legal requirements excepr any ESA-related requirements that invalve Wwwo
major changes to operations. Under this definition of “no action,” project operations would | SJRECWA
continee in compliance with other regulatory requirements (e.g., D-1641 as modified by 92
applicable laws, including Wilkins Slough requirements, FERC license requirements, American | continued
River in-river flow requirements, etc). Comparing this no action alternative to the action
alternatives developed during the MEPA and ESA consultation processes will provide the most
comprehensive and appropriate disclosure of the environmental impacts of the various action
alternatives to comply with ESA rrquircrn.tnts.s

Treating the invalidated BiOps as any part of the “no action alternative” is a highly
inadvisahle course of action, because that would not cure the MEPA violation found by the
district court. It would instead contradict the district court’s ruling, because the NEPA analysis
then would not measure and disclose the impacts of changes to CVP and SWFP operations to
comply with the ESA. And it would defeat the purpose of the no action alternative—to provide a
meaningful comparative scenario with which to gauge the impacts of the action alternatives. To
comply with the judgments in the Consolidared Smelr Cases and Consolidated Salmonid Cases,
the no action alternative must be revised.

B. The “Second Basis Of Comparison” Needs To Be ised

) ) ) ) i | SLDMWA
The Public Water Agencies appreciate Reclamation's efforts to provide a “Second Basis [ywavp

of Comparison™ for comparing the environmental consequences of the alternatives, as a response SJRECWA
to our concems about the no action altermative. However, the true remedy is to correctly define 93
the no action alternative in the first place. That would eliminate the need for a “second basis of
comparison,”

We found the description and use of the “Second Basis Of Comparison™ in the Draft EIS SLOMWA,
somewhat confusing. [t is not a remedy lor the defects in the no action alternative, because it WwD
still includes actions based on the invalidated BiOps. As we understand it, t does not provide a | SJRECWA
basis for comparison to project operations consistent with Reclamation’s and DWR’s obligations 94
and all legal requirements excepr requirements related to the ESA.

The Draft EIS states:

[nJumerous scoping comments requested that the Mo Action
Alternative not include the RPAs in the USFWS BO and NMFS
BO. The comments indicated that the EIS should include a “basis
of comparison™ for the alternatives that was similar to conditions
prior to implementation of the RPAs in the USFWS BO and

' The situation here is unlike most other circumstances where WEPA review is performed, because the CVP and
SWP were constructed and operating before NEPA and the ESA were even enacted. Thus, the “no action™
alternative, which usually serves as the baseline for evaluating the significance of environmental impacts of action
alernatives, is more complicated, The existing projects including operations must be caplured in the “ne action”
baseline so they are not included in the new effzcts of the action altermatives, For this reason, a hypothetical “no
action” alternative that fails to account for cusrent and previous operations of the projects would be an improper
baszline for comparative anakysis. See American Rivers v. Federal Energy Regularary Cowmwn., 187 F.3d 1007 (9th
Cir. 1995).
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Drraft EIS, at p. 3-21. For the reasons articulated above, the Public Water Agencies disagree th
the no action alternative must include the invalidated RPAs, Instead, that would be inconsisten

MWMFS BO, and consistent with the 2011 Project Description.
Scoping comments also indicated that a "No Action Alternative
scenario” without implementation of the BPAs in the USFWS BD
and NMFS BO could be used to analyze the effects of
implementing the RPAs.

Because the RFAs were provisionally accepted and the No Action
Alternative, by definition, represents a continuation of existing
policy and management actions, the No Action Alternative must
include the RPAs, However, in response to scoping comments and
to provide a basis for comparison of the effects of implementation
of the RPF As (per the District Court’s mandate), this EIS includes a
“Second  Basis  of Comparison™  that does not  include
implementation of the RPAs. The Second Basis of Comparison
can be used as a basis of comparison for the alternatives that do not
include the KPAs, In this way, the action alternatives can be
compared against both the Mo Action Alternative and the Second
Basis of Comparison.

with the court’s NEPA rulings.

If Reclamation adopts the “Second Basis Of Comparison™ as its no action alternative, i
should revise it 1o eliminate any actions taken in response o the invalidated BiOps and RPAs
The “Second Basis Of Comparison™ includes the following existing “Fisheries and Agquati
Habitat Restoration Actions™ that are “similar to actions identified in the RPAs for severa

ongoing programs:”

Final LTO EIS

Clear Creek flow management, gravel augmentation, Spring Creek
Temperature Control Curtain, Clear Creek thermal stress
reduction, and fisheries studies (similar to NMFS BO RPA Action
.1,

Restore Battle Creek for winter-run and spring-run Chinook
salmon and Central Valley steelhead (similar to WMFS BO RPA
Action 1.2).

Funding for CVPIA Anadromous Fish Screen Program (similar 1o
MMFS BO RPA Action [.5).

Lower American River Flow Management, temperature
management, tlemperature control devices in Folsom Lake and
Lake Matoma, and minimization of Mow fluctuation effects (similar
to NMFS BORPA Action 1.1, 11.2, 11.3, and 10.4).

Measures to reduce the likelihood of entrainment or salvage at the
Delta export facilities, modifications of the operation and
infrastructure of the CVF and SWP fish collection facilities, and
formation of a technical advisory team to address these issues
{similar to NMFS BO RPA Action 1V.3, 1V.4, and IV.5).

10
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Draft EIS, at pp. 3-21 — 3-22. I the intent of the Second Basis Of Comparison is to provide a | SLOMWA
basis of comparison “that does not include implementation of the RPAS™ then the Second Basis | WWD

Of Comparison should not include actions under programs that are being implemented in | SJRECWA,
response to, and in liew of, the invalidated RPAs. Draft EIS, at p. 3-21, The purpose of the no| 94

action alternative is to inform the public and poliey makers of what conditions would be like | continued
without major ESA-related restrictions on project operations. The existing Second Basis OF
Comparison improperly assumes that modifications to project operations arc necessary to avoid
Jeopardy and includes certain existing actions that are dependent on the invalidated BiOps®
Jjeopardy determination,

.

[ kL 25 Th selec

he affi g iteria Use ne
Alternatives And Fails To Present A Reasonable Range OF Alternatives
Criteria Used To Develop And Select Alternatives

Reclamation’s NEPA Handbook recommends that presentation of alternatives begin with SLOMWA
a “[gleneral discussion of the basis for the selection of alternatives (linkage between underlying WWD
purpose and need for action and alternatives).” NEPA Handbook, at p. 87, NEPA requires that |SJRECWA
all federal agencies, to the fullest extent possible, “study, develop and describe appropriate |95
alternatives to recommended courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources.” 42 U.S.C. § 4332(2ZHE). Federal
agencies must to the fullest extent possible “[u]se the NEPA process to identify and assess
reasonable alternatives to proposed actions that will avoid or minimize adverse effects of these
actions upon the quality of the human environment™ and to use all practicable means to “avoid or
minimize any possible adverse effects of their actions uwpon the quality of the human
environment.” 40 C.F.R. § [500.2({e), {f). Agencies must “rigorously explore and objectively
evaluate all reasonable alternatives™ and explain why any alternatives were eliminated from
detailed consideration. 40 C.F.R. § 1502.14. Reasonable alternatives are those that are
“technically and economically practical or feasible and meet the purpose and need of the
proposed action.” 43 C.F.R. § 46.420.

L

“Each action alternative should address the purpose of and need for the action . . ..
MWEPA Handbook, at p. 8-9. Here, as discussed above, the purpose is to continue long-term
operation of both the CWVP and SWP in a manner that will serve the authorized purposes of the
projects as fully as possible. Those purposes include supplying water to help meet the needs of
25 million people and millions acres of agricultural land. The need for the action arises from the
difficulty both prajects have had in serving the water supply and other purposes while complying
with the ESA. Reclamation is required to rigorously explore a variety of alternatives. The
alternatives should allow for adequate water deliveries and prevent significant impacts to public
health and the human environment, and alse explore various methods to sufficiently maintain
and protect the listed species and their critical habitats.

1C-178 Final LTO EIS



Appendix 1C: Comments from Regional and Local Agencies and Responses

The Draft EIS states:

i ) SLOMWA
[t]his EIS evaluates a range of alternatives for the coordinated WD
long-term operation of the Central Valley Project (CVP) and the SIRECWA
State Water Project (SWP). The alternatives were developed based g5
upon comments received during the scoping process; review of the continued

“2011 Project Description” submitted by Department of the
Interior, Bureau of Reclamation {Reclamation) to the U.S. Fish and
Wildlife Service (USFWS), as part of the consultation package and
as described below; review of the 2008 USFWS Biological
Opinion (USFWS BO) and the 2009 National Marine Fisheries
Service (WNMFS) Biological Opinion (NMF5 BO) Reasonable
Prudent Alternatives (RPAs); and comments received from
stakeholders and  interested  parties on  the “20011 Project
Description.”

Draft EIS, at p. 3-1. This statement reveals that Reclamation has relied primarily on commen
received from stakeholders and interested parties, along with the invalidated BiOps’ RPAs,
develop the alernatives presented in the Draft EIS. Such an approach is inadequane.
Reclamation must articulate the criteria wsed in developing the alternatives and provide a lin
between the purpose and need of the proposed action and the alternatives selected for detail
FEVIEW.

The Draft EIS further describes the process employed for identifying a ““reasonable ran
of alternatives™ as follows:

The range of potential alternatives identified during the scoping
process and through the review of the 2011 Project Description
was compared o the purpose and need of the project and to
whether the potential alternative would address one or more
significant issues. As described above, due to the nature of the
project o continue the coordinated long-term operation of the CVP
and SWF, most of the comments addressed changes to portions of
the BPAs or the 2011 Project Description and did not propose
complete alternatives. Therefore, the range of potential changes
was evaluated o define the reasonable range of alternatives to be
evaluated in this E1S.

Dwaft EIS, at p. 3-7. While this statement appears to articulate the criteria employved by
Reclamation in developing a “reasonable range™ of alternatives, the Draft EIS fails to articula
whether and how the selected alternatives meet the purpose and need of the project. In addilio:I
it is unaceeptable for Reclamation to develop alternatives simply based on comments received
because the alternatives are supposed to be developed based on a new analysis of projec
operations, the effects of project operations on listed species, and whether modifications 1
project operations are necessary. It is Reclamation’s responsibility to develop such information
and analysis and to develop a reasonable range of alternatives—not the responsibility of
stakeholders and interested parties,
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Reasonable Range Of Alternatives

The Draft EIS acknowledges that the “range of alternatives” required to be analyzed (SLDMWA
under NEPA “includes all reasonable alternatives, which must be rigorously explored and \WwWD
abjectively evaluated.” Drafl EIS, at p. 3-1. The DOl adopted additional regulations which state |5 JRECWA,
that “[t]he range of alternatives includes those reasonable alternatives (43 CFR 46.420(b)) that |gg
meet the purpose and need of the proposed action, and address one or more significant issues (40
CFR 1501.7(a){2-3)) related to the proposed action...” 43 C.F.R. 46.415(b). “When there are a
very large number of potential alternatives, a reasonable number of alternatives covering the full
spectrum of reasonable alternatives can be identified for detailed analyses in the NEPA
document (43 CFR 46.420(c)).” Draft EIS, at p. 3-6. Reclamation, as the lead agency for NEPA
purposes, has “the ultimate responsibility to determine the appropriate range of alternatives.”
MEPA Handbook, at p. 8-9. “Where substantial controversy may exist concerning the range
selected, the criteria used to limit the alternatives should be explicitly defined by Reclamation
and logically supported.” Jfd.

The Diraft EIS presents only four alternatives for “detailed” study. Draft EIS, at pp. 3-22
~329." “Alternative 1" is described as “identical to the Second Basis of Comparison.” Jd. at p.
3-22. “Alternative 2" includes the 2013 Project Description, the operational components of the
RPAs of the invalidated BiOps, and existing fisheries and aquatic habitat restoration actions that
“are similar to actions identified in the RPAs for several ongoing programs.” “Alternative 2"
does not include:

actions related to ecosystem restoration (NMFS BO RPA Actions
1.6 and USFWS BO RPA Action 6) in the Yolo Bypass, Cache
Slough, Delta, or Suisun Marsh excepl as may oceur under
ongoing projects not related to the BOs.  Alternative 2 does not
include actions to reduce migratory delays or losses in Yolo
Bypass (WNMFS BO RPA Actions 1.7), ecosystem restoration in the
Stanislaus River watershed (MMFS BO RPA Actions 111.2), fish
passage at CVP dams (NMFS BO RPA Action V), or genetic
management at Nimbus and Trinity River Fish Hatcheries (NMFS
BO RPA Action 11.6) (Same as Second Basis of Comparison and
Alternative 1).

Draft EIS, at pp. 3-22 -3-23. “Alternative 3" includes the 2013 Project Description and an
“Expanded Period for Water Transfers through the Delta and Increased Annual Volume of
Water.” Jd. at p. 3-23. In addition, “Alternative 3" is described as including “some of the
actions included in the RPAs™ in the invalidated BiQOps “that would not effect Delta exponts[,]”
such as fisheries and habitat restoration actions, fd. at pp. 3-23 — 3-24. “Alternative 3" also
includes the following restoration actions that are not addressed in the RPAs of the invalidated
BiChps:

- Fish passage from the western Delta to the San Joaquin River
using teap and haul technigues.

! For ease of reference, the Draft EIS's preseatation of the Action Alternatives is attached hereto as Exhibit ©,
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SLDNWA
- Establishment of high catch limits for bass and pike minnow. WWD
- Acceleration of the completion of facilities to reduce nutrients SIRECWA
discharged from wastewater treatment plants sooner than required 95
under existing SWRCB requirements, continued

[draft EIS, at p, 3-24 — 3-25, “Alternative 4" is described as providing changes “to long-term
operation of the CVP and SWP that would redece the frequency of reverse flows in the south
Delta, increase Delta outflow, and reduce the amount of San Joaquin River flows diverted at the
CWVP and SWF south Delta intakes,” Jfd. at p. 3-25. The Draft EIS then describes how
“Alternative 4" differs from the “MNo Action Alternative” with respect to CVP and SWP
operations.  fd.  “Allernative 4" also includes the fisheries and aquatic restoration actions
identified in the RPAs of the invalidated BiOps. fd. atp. 3-26.

These four action Alternatives do not represent a “reasonable range™ of allernatives. The
Dreaft EIS fails to explain how each of the alternatives meets the purpose and need for the action
{i.e. continued project operations that avoid jeopardy and adverse habitat modification) and fails
to articulate why these panticular Altematives were selected. Reclamation needs to develop a
range of allernatives that meet the purpose and need for the action and that reduce one or more
significant impacis as compared 1o the other alternatives. It is unreasonable for Reclamation to
largely rely on the invalidated BiOps' RPAs and the viewpoints of stakeholders as the primary
basis for developing the range of alternatives. Cobbling and tweaking the RPAs of the
invalidated BiOps will not suffice lo meet Reclamation’s NEPA obligations on remand.

V. THE “QUALITATIVE™ ANALYSIS OF POTENTIAL ENVIRONMENTAL
IMPACTS OF THE AL E

An EIS's discussion of environmental consequences “forms the scientific and analytical SLOMWA
basis™ for comparing the environmental impacts of the proposed action and the alternatives, 40 WWD
C.FR.§ 1502.16. One of the purposes of NEPA is to ensure that “environmental information is | SJRECWA
available to public officials and citizens before decisions are made and before actions are taken. |97
The information must be of high quality.” 40 C.F.R. § 1500.1(b). An EIS must provide “full
and fair discussion of significant environmental impacts and shall inform decisionmakers and the
public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance
the quality of the human environment.” 40 C.F.R. § 1502.1. WEPA requires that all federal
agencies, to the fullest extent possible, “utilize a systematic, interdisciplinary approach which
will insure the integrated vse of natural and social sciences™ and “initiate and utilize ecological
information in the planning and development of resource-oriented projects” 42 USC. §

4334(2)(A), (H).
A.  The Qualitati i justi To NEPA

The “qualitative” analysis provided in the Draft EIS fails wo provide the information and
analysis necessary to evaluate and compare the environmental consequences of the action
alternatives. Reclamation’s NEPA Handbook states that the “impacts of each alternative should
b quantified and analyzed separately in an organized and logical manner.” NEPA Handbook, at
p. B-14. The Deaft E1S states: “[t]his EIS qualitatively assesses the potential impacts of changes
on . . . resources which could result from implementation of each of the alternatives as compared
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SLDMWA,
to the Mo Action Alternative and the Second Basis of Comparison.™ Draft EIS, at pp. 4-2 — 4-3. WWD
Such a qualitative analysis fails to meet Reclamation's obligations under NEPA. SIRECWA

a7

The Drealt EIS's justificati “qualitative” is : ;
ra 5"s justification for the “qualitative” analysis is as follows continued

Many of the provisions of the RPAs, as set forth in the 2008
LSFWS BO and the 2009 NMFS BO, or as they may be modified
in the forthcoming biological opinions as required by the District
Court's remand, require further study, monitoring, further
consultation, implementation of adaptive management programs,
and subsequent environmental documentation for future facilities
1o be constructed and/or modified, as described in Chapter 3,
Description of Alternatives. Because the results of these studies
are not presently known, specific actions and specific responses to
those actions also are not known at this time. Therefore, this EIS
assumes the completion of future actions, including provisions of
the RPAs, in a manner that would be consistent with ESA and does
not address impacts during construction or start-up phases of these
actions, The analysis of environmental consequences in this EI5 is
conducted in a qualitative manner with consideration of a range of
probable long-term effects of the alternatives as compared to the
Mo Action Alternative.

Draft EIS5, at p. 1-9. This statement reveals that Reclamation made no effort to quantify th
environmental consequences of the action allernatives, despite its obligation and ability to do 50.1

B. Reclamation Must Obtai ati I a

Environmental Consequences Or Discloze Any Incomplete Or Unavailable
Information That Cannot Be Obtained

“The EIS analysis is not limited to readily available information. If information exists SLDMWA

that is relevant to a potentially significant adverse impact, that information should be included in WwD

the analysis.” NEPA Handbook, at p. 8-16. Reclamation’s Handbook states “Reclamation will SJRECWA
ohtain the information necessary to fully evaluate all reasonably foreseeable, significant adverse | 98

impacts in MEPA documents, unless the information cannot be obtained because the costs are foo
great or the means of gefting it are not available.” WEPA Handbook, at p. 3-15. It may be that
despite more rigorous analysis there will still be substantial scientific uncertainty regarding the
likely environmental consequences of various alternatives. When Beclamation is “evaluating the
reasonably foreseeable significant adverse effects on the human environment in [the EIS] and
there is incomplete or unavailable information,” it is required to “always make clear that such
information is lacking,” 40 C.F.R. § 1502.22.

The WEPA Handbook provides guidance regarding MEPA analysis in the absence of
information, as follows:

When the agency is evaluating reasonably foreseeable adverse
impacts, and thers is incomplete or unavailable information, the
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agency shall make clear that such information is lacking. Every %Egﬂw'ﬁ'
effort should be made to collect all information essential to a SJRECVA
reasoned choice between alternatives, [f the information relevant to

a reasoned choice cannot be collected because of exorbitant cost or Esminue:i

because no means exists to gather the information (i.e., it does not
exist, or there is no way to get it), the agency shall, in the EIS: [1]
State that such information is incomplete or not available [2]
Indicate the relevance of the incomplete or unavailable information to
reasonably foreseeable adverse impacts [3] Include a summary of
existing credible scientific evidence relevant to the foreseeable
adverse impact  [4] Include an evaluation of the reasonably
foresssable adverse impact, based upon theory or research methods
generally acceptable to the scientific community (]

MNEPA Handbook, &t p. 8-16.

Thus, at a bare minimum, if the relevant incomplete information “cannot be obtained
because the overall costs of obtaining it are exorbitant or the means to obtain it are not known,’|
Reclamation must include a statement in the EIS explaining the nature of such information, ity
relevance, a summary of existing eredible scientific evidence, and Reclamation’s evaluation of
potential impacts based on approaches or methods generally eccepted in the scientifig
community, 40 C.F.R. § 1502.22(b); MEPA Handbook, at p. 3-15. The Draft EI1S docs not meed
these requirements.

C. Reclamation Has Access To Sullicient Modeling Tools And Scientific
i A More Detai pantitative Analvsis OF

Environmental Impacts

Complete and perfect information 15 not necessary to perform a more vl:ln:l}etih:u:llal"[]'ll"'ll'l"l'l"'r'"l

quantitative analysis of the environmental consequences of the action alternatives. Reclamation WWD

is obligated to try to obtain new information, and use existing information, to evaluate the SJRECWA
environmental consequences of the action alernatives, For example, with respect to water ek

supply impacts, Reclamation can utilize the CALSIM II model to assess the water supply
impacts associated with any proposed modifications to the CWVP and SWP operations. In fact,
many of the RPA actions in the invalidated BiOps are already incorporated into the CALSIM 1
model and the current CALSIM 11 model could be used to simulate water supply impacts
associated with those RPA actions® Reclamation must make every effort to disclose and|
quantify the water supply impacts associated with any project Alternatives which include
modifications to project operations.  This may require Reclamation to make cerfain assumptions
regarding operational criteria, water year type, and periodic hydrology to generate information
that represents the probable range of water supply impacts for a particular Alternative. However,
perfect information should not be the puiding principle in seeking o disclose the likely
environmental consequences of a particular action Alternative, More information to inform the
public and policymakers of the choices and trade-offs among alternatives, even if it is not perfect

" See Department of Water Besources, The State Water Project Reliability Feport 2009 {Aug. 2010} Appendices A-
I, A-2 [describing incorporation of BiCps' RPA actions inte CALSTM 11 model].

[
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information, should be the goal. A lack of perfect information is not a valid excuse for (g Dpwa
performing only a qualitative analysis. WWD

With respect 1o impacts to fisheries resources, Reclamation can use existing scientific S’;HEGWA
information to establish parameters for measuring ecological effects and values. The CEQ
Regulations require each agency to “[{]dentify environmental effects and values in adequate
detail so they can be compared to economic and technical analyses.” 40 C.F.R. § 1501.2(b). For
example, Reclamation could use existing scientific information to define habital characteristics
and ecological values that support fish populations and then evaluate how the project
Alternatives impact those characteristics and values, The expected benefits or impaets of
particular project Alternatives should then be described in detail so that they can be compared to
other project Alternatives, In addition, to the extent Reclamation wishes to include Alternatives
which rely on adaptive management, Interior’s NEPA Regulations provide a framework for
analyzing the environmental consequences of an adaptive management approach.®

continued

While the impacts to water supply resources and fisheries resources are particularly
important, Reclamation should reevaluate its analytical approach for assessing environmental
impacts to all of the resource categories.

. A More Detailed Quantitative Analysis Is Needed To Allow Meaningful
Comparison Among Alternatives

One of the key values of an environmental impact statement is its ability to inform the | SLDMWA

public and decision-makers of the relative environmental and sociveconomic costs and benefits | WWD

of each alternative, including the no action alternative. An envirenmental impact statement does | SJRECWA
so hy including information and analyses that allow and provide a comparative assessment of the | 100
environmental impacts or benefits among these alternatives. Accordingly, the Draft EIS must
provide & comparison of the benefits and'or impacts of each alternative on all the various
resource categories. Because part of the purpose and need entails ESA compliance by operating
the projects to avoid jeopardizing the species or adversely modifying their critical habitars, it is
critical that the Draft EIS at a minimum provide analyses and descriptions for the no action
alternative and the various other alternatives of the estimated increase or decrease in; (1) the
numbers of individuals of each species, (2) the estimated population viability of the Ijstedi
species, and (3) the amount or guality of their critical habitats. This is not an exhaustive list, and
Reclamation should determine if other biological metrics would also be wseful and appropriate.
Because maintaining the projects” water supply reliability is a key aspect of the purposs and
need, Reclamation should provide a commensurate level of analysis and detail regarding the
degree to which each alternative would impair the ability of the CVF and SWP to serve their
water supply functions. The alternatives analysis should allow a comparison that informs what

® The Interior's NEPA Regulations state: “Bureaus should use adaplive management, as appropriate, particularly in
circumstances where long=term impacts may be uncertain and future monitoring will be needed 1o make adjustments
in subsequent implementation decisions. The NEPA analysis conducted in the context of an adaptive management
approach should identify the range of management options that may be taken in response to the results of monitoring
and should analyze the effects of such opti The envirar tal effects of any adaptive management strategy must
be evaluated in this or subsequent NEPA analysis.” 43 CF.R. § 46.145.
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SLDMWA,
biological benefits are expected to be gained from proposed measures, and the relative costs of WD
such benefits to other uses of the water resources invelved., SIJRECWA

100

In its current form, the Draft EIS fails to provide adequate information or analysis to Jeantinued
evaluate and compare the environmental consequences of the project Alternatives.

1027008 | 10385024
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EXHIBIT C SLDMWA
WWD
PUBLIC WATER AGENCIES® NEPA SCOPING COMMENT LETTER | S IRECWA
101

COPY

San Lus & Delta-Mendots Water Authority State Water Contractors, Ine.

P Box 2157

Sy o s L1 L5, Suate 3050
25 BARDY 7 3

[ Sacrammanto, T4 93304
Fhane: 1204 $20-%% SWC o mareyh g

Fav: i%le) dH7-I73

Fa 1209 8ln S0

Westlands Water District

IVED
- ﬂ!ﬂ:‘fl;:'llﬂlnﬁluri JUL 0 22&
Fuesuo. 303703056 iz

= Phowe: (559) 224-1523
Fare: (330 11627

June 28 2012

By U.S MAIL FAX TO (916) 414-2439, & EMAIL TO JPINEROE USBR.GOV

Janice Pifiero

Endangared Species Compliance Specialist
Bureauof Reclamation, Bay-Delia Office
201 1 Street Suite 140

Sacramento, CA 95814-2535

Re:  Motice of Intent and Scoping under the Mational Environmental Policy
Act on Remanded Biological Opiniors on the Coordinated Long-term
Crperation of the Central Yalley Projectand Stoite Water Project

Dear Ws. Pidiero:

The Siate Water Contraciors (“SWIC™), San Luis & Delti-Mendota Water Authorityl SLDMWA
CSLDHWA™, and Westlands Water District (“Westlands™) (collectvely, “Public Waler WWD
Agencies™) appreciae the opportunity to comment in response (o the Bureau of Reclamation's| SIRECWA
(*Reclimation’™ nohce of intent to prepare an environmental impact setement (“EIS™) and| 107
notice of scoping mestings, published in the Federal Register on March 28,2012 (*NOI™).

The MOl comes in response to rulings by the United Siates District Court in the
Consoddated Delta Smelt Caves and Consofidhwed Selmonid Caser. The court found that the
existing biological opinions regarding continued operaion of the Central Valley Project (“CVP™)
and Sute Water Project (“5WP") are uslawful, and that new biological opinions are required.
The court furtther found that Reclamation wviolated the MNational Environmental Policy Act
{"MEPA™) when it adopted and mplemented major changes to pmject operations pursuant 1o
those wlawfl biological opinions, changes that caused significant sdverse effects on the quality
ol e buiman environment, without doing any NEPA review.

Reclamation must now reconsider whetker and how the continued aperations of the CVP| SLDMWA,
and WP should be modified w ensure compliance with the federal Endangered Species Act WwD
(“ESA7). Before it can finally decide that issue, Reclamation must complzste a new comsultation| SJRECWA
under gction 7 of the federal ESA regarding esch lisled species affected by project operations, | 103
Such consultation will require Reclamation and the California Department of ‘Water Resourcas
(“DWE™} to prepars a new biological asscsament deseribing the proposed CVP and SWP
operations. The proposed project operations will be materially different from the operations
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Janice Piiero

June 28,2012

Page2 SLDMWA
WWD

dezerihad in the 2008 hinlogical sssrssment Amaong other changeg, the description of operationg SJRECWA
must in:lude implementation of the San Joaguin River Restoration Program, the Bay Delta 103
Conserwation Plan, and new Water Quality Objectives related to San Joaquin River flow. In| continued
addition, it should include cperations allowing greater opportunities to “transfer” water through
the Delta.  The new biological assessment and new biological opinions must also reflect new
scientifi: data that has become available since 2008, These data include information related
the adverse impacts caused by outrients discharged from wastewater treatment plants, the
adverse, extra-ordinary impacts of predation, the lack of identifiable adverse impact of pumping
by the CVP and SWF, and the lack of identifiable adverse impact associated with changes in the
location of X2 during the fall months. The chenges in operations and additional scientific data
will require new analyses of the effects of project opertions. The Public Water Agencies submit
that these new analyses should ulimately result in significantly different conclusions regarding
the effeets of CVP and 3WP operations on listed species, snd a different decision by
Reclamition, than oceurred in 2008 and 2009,

As far as we are aware, Reclamation has not yet prepared a biological assessment for the
consultetion. Reflecting the still incomplete ESA consultation process, the NOI does not define
a proposed action for NEPA purpeses. The NOI suggests that the proposed action may include
unspecified specified “operational components™ of the existing biological opinions. The
proposed action should por, and presumably will aof, include components of the existing
opinion: found to be unlawful. Since the NOI does aot identify a proposed action, it logically
could oot and indeed does not identify any possile alternatives to such a proposed action.

teclamation is now at the scoping stage of the MEPA process. Scoping is defined in the
Council on Environmental Quality (“CEQ™) regulations as “an early and open process for
determnining the scope of isswes 1o be addressed and for identifying the significant issues relaied
e a preposed action.” 40 C.F.R. § 1501.7, Reclamation has already conducted five public
scoping meetings. We appreciate Reclamation’s addition of the May 22, 2012 public meeting in
Lus Buwws, which allowed miterested paties e tul vegivn an oppotunity e provide diveet iopot
regarding issues that should be addressed in any EIS. Likewise we appreciatz Reclimation’s
action i1 éxtending the deadline for written comments in response to the NOT to fune 28, 2012

As part of the scoping process, Reclamation must “[d]etermine the scope (§1508.25) and
the sigrificant issues to be analyzed in depth in the environmental impact statement” [d.
“Scope consists of the range of actions, alternatives, and impacts to be considered in an
environmental impact statement.” 40 C.F.R. § 150825, The Public Water Agencies hope o
work in a cocperative maoner with Reclamation to ensure that the planned EIS addresses the
significant issues that anze from potential modifications of project operations pureuant to the
ESA, ard that the EIf document includes an appropriete range of actions, altematives and related
impacts! The incomplete end preliminary infoemation in the NOI regarding the propased action

: The Public Water Agencies alsa recognize the dose relmionship between the MEPA process and the relaied

ESA comsultation process. As explained in the Keclamation Stakeholder Engagernent Process (“RSEP") for Seciion
7T ESA Consultabon and MEPA Compliance on the Remanded Bislogical Opinions on the Cocrdinated Long-term
Operation of the Central Valley Project and State Water Project, issued Jape 2, 2002 (p. 1), “Reclamation anticipates
a free aid complete flow of information between the NEPA and Section 7 consubtation processes, with each
informing the other.”
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Janice Pifero
June 28, 2012
Page 3

necessarily limits the ability of fe Public Water Agencizs to provide responsive scoping SLDMWA
commen's here. As the ESA consultation progresses, includirg particularly preparation of a new WWD .
biologic:l assessment, Reclamation should likewise be able to define a proposed action aed| SJRECWA
poasible alternatives to be included in its NEPA analysis. The Public Water Agencies roquest an 103
opporturity to provide addifonal comments when and as Reclamation dees so. Reclamation®s| continued
WEPA analysis ultimately should help foster a workahle, envirnmentally sound plan for
continued operstions of the CVP and SWP that will minmize adverse sociceconomic and
environmental impacts whils ensuring legally and scientifizally supportable, reasondble, and
effective protection mechanisms for the listed species.

L THE STATE WATER CONTRACTORS, SAN LUIS & DELTA-MENDOTA
WATER AUTHORITY, AND WESTLANDS WATER DISTRICT

The SWC crganization is a nonprofit mutual benefit corporatioa that repressnts and SLDMWA
protects the common interests of its 27 member public agencies in the vital water supplies| WD
provided by California’s SWP. Ench of the member agencies of the State Water Contractors | SJRECWA
holds a zontract with DWR to receive water supplies from the SWP. Collectively, he State| 104
Water Contractors’ members deliver water w0 more than 25 million residents throughout the state
and to mare than 750,000 acres of agricultural lands. SWP water is served in the San Francisco
Ray Ares, the San Inaquin Valley snd the Centrsl Coast, and Southern California, The complete
list of SWC member agencies is sel forth in the attached Exhibit A.

SLDMWA is a joint powers authority, established under California’s Joint Exercise of
Powers Act. Gov, Code, § 6500 e seq. SLDMWA is comprsed of 29 member agencies, 27 of
which held contractual rights to weter from the federal CVP. SLDMWA member ngensies have
historicaly received up to 3,100,000 acre-feet annually of CVP water for the irrigation of highly
productive farm land, primarily along the San Joaguin Valley's Westside, for municipal and
industrial uses, including within Califomia’s Silicon Valley, and for publicly and privately
managed wetlands situated in the Pacific Flyway. The arcas served by SLDMWA's member
agencies span portions of seven counties encompassing dbout 3,300 square miles, an area
roughly the size of Rhode Island and Delaware combined. The complete list of the San Luis &
Dielta-Mendota Water Autharity’s members is set forth in theattached Exhibit A.

Westlands Weter District is 2 member agency of SLDMWA, Westlands is a Califormia
water district formed pursuant to Califorsia Water Code secfions 34000 el seg. Westlaeds holds
vested contractual water rights to seceive water from Beclamation, through the San Lus Unit of|
the CW?2, for distmbution and ¢onsumption within areas of Fresno and Kings Counties.
Westlans® totzl contractual entitlement for CVP water under this contract is 1.15 million acre-
feat per year. In addition, Westlasds bobds 43,500 acie-feot of wates sutitleurcul v the o ol
contract assignments from other districts including Broadview Waler Disirict, Centinella Water
District, Widren Water District, and Oro Loma Water Distric.. Most of this CVP water supply is
used for irrigation. Westlands encempasses approximately 600,000 acres, including some of the
mast productive agricaltural lands in the world.

Each of these entities, ther member agencies, their customers, and others within thair
service treas may experience significant adverse impacts as a result of actiona that may follow
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Janice Piiero
June 28,2012
Page 4

SLOMWA
fram the ongoing ESA consultations. Accordingly, the Public Water Apescies believe it is vital WWD
that they participate actively in the NEPA review process, to ensure that such the environmentall SJRECWA
and socoeconomic impacts its member agencies and customers could experence from amy) 104
further water limitations are fully disclosed and analyzed, and that policy makers and the publiq continued
be fully informed regarding the cheices to be made.

IL COOPERATING AGENCIES

The MOL states that Reclamation has identified State and local agencies “as potential mgwa
cooperaing agencies,” and that it “will invite then to participate as such in the near futare.” In SJRECWA
lemer deed Avguse 19, 20011, Commissioner Mike Connor indiceied that the SLDRWA w
SWC wil be deemed cooperating agencizs for this NEPA process, with specific responsibilities 103
to be s forth in a memorandum of understanding. In the same letter, Commissioner Connor
indicated that the SLDMW A and SWC would bz deemed designated non-Federal representative
in the related section 7 consultation. The SLDMWA and SWC look forward 1o working wi
Reclamation in these capacities. Including the SLDMWA and SWC in these roles will farther
stamutorly mandated policy of Section 2(c)(2) of the ESA, which requires federal agencies
“coopenite with Swate and local agencies 1o resolve waler resource issues in concert wit
conservition of endangered species.” 16 U.S.C, § 1521(e)(2). In addition, it may be apprapria
far other local public agencies that are members of the SLDMWA or SWC to serve as
cooperaling agencies, including Westlands, The Metropolitan Water District of Southern
Califoreia, the Kern County Water Agency, and Santa Clara Valley Water District.’ Severa
member agencies will be contacting Reclamation regarding cooperating agency status.

According to the CEQ's regulations, coopemting sgencies, on request from the |
agency, assume responsibilities for developing information and preparing environmenta
analyses using the cooperating agency’s funds. 40 CF.R. § 150063, (b}5). This role is
also recognized in Reclamation's NEPA Handbook (Feb, 2012) at seetion 2.10.2,

As recommended by Reclamation’s NEPA Handbook, a Memorandum of Understandin
(“MOU") should be negotiated concerning the roles of the Public Water Agencies and perhaps
other agencies as cooperating agencies. We therefore request that o timely meeting be schedul
with you and/or other appropriate Reclamation representatives to clanfy the scope o
involvenent in the environmental review as cooperating agencies.

II. RECLAMATION'S TASK ONREMAND FROM THE DISTRICT COURT

SLDMWA
The NOI identifies and briefly describes the oulcome of liigation as the reason{\VWWD

Feclamation is now undertsking NEPA review, (See digcussion under heading *TT. Why We Are| S IRECWA

Taking This Action.”) In order o frame the parameters of Reclamation’s NEPA review, it is| 10g

useful t briefly recount the district cour’s rulings and what they require.

I

The MO sintes that the State and Fedemnl Contrictors Water Agency may be inviled to participate os a
cooperating agerey. The SWC does not agree that SFCWA should serve 85 a coaperating agency.
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Page 5

U5, Fish and Wildlife Service (“FWS™) and the National Marine Fisheries Service ("NMFS™)
BiOps were arbitrary, capricious, or conirary & law. These flaws were so fundamental that
Reclamation skould not have any expectation that after reconsultation the next hinlogical
opimons will necessarnly be similar to the last biological opinions in their conclusions or io any
measures they may impose. By way of example, in the Consolidoted Delta Smelr Coses, the
district court found the following eTors:

flaws:

A, The ESA Rulings

First, with respect to the requirements of the ESA, the district court found that both the

“The BiJp's reliance on analyses using raw salvage figure to set the upper and lower
OME. flow limits of Acticas 1, 2, and 3 was arbitrary and capricious and represents a
failure to use the best availnble science. Actions 1, i, and 3 depend so heavily on these
flawed analyses that this failure is not harmless.” Censolidated Defta Smelr Cases, To0
F. Supp. 2d 855, 968 (E.D. Cal. 20100,

“Comparison of Calsim 11 i Dayflow model runs created potentially material bias in the
BiOp's evaluation of the impacts of Project operatiors on the position of X2 ard related
conclusions regarding popalation dynamics and habitat. FWS's failure to address or
explain this material bias mpresents a failure to consider and evaluate a relevant facior
aml vivlaies the ESA and AFA” & a1 966,

“The flawed Calsim II to Cayflow comparison fatally taints the justification provided for
Action 4.7 [d. at 06K

“The BiOp has failed to sufficiently explain why maintaining X2 at 74 km (folloving wet
years) and ®1 km (following above normal years), respectively, as opposed to iy other
specific location, is essential to avoid jecpardy and/or adverse modification.™ fd at 969,
“[TThe analyses supporting the specific flow prescripfions set forth in the RPA zre fatally
flawed and predommantly unsupported, The BiCp does not justify or explain its
altribution to Project operations adverse impacts caused by ather stressors™ Jd, ot 969,
“The BOp complewly fails 10 analyze economic feasbilicy, consisiency with the purpese
of the action, and consistency with the sction sgency’s authority demandad by § 402.02.
Further analysis in complisnce with § 402.02 is required on remand.” 4. at 970

Similarly, in the Consolicsted Salmonid Cases, the district coutt found, ameng other

"It was clear erfor and inconsistent with standard practice in the field of fisheries biology
for Federal Defendants to rely upon the raw salvage analyses set forth in Figares 6-65
and &-66 to rench conclusions about the effect of specific levels of negative OMR. flows
on the Listed Speeizs, None of the allernative rezord citations or analyses cited by
Defendants, including the FTM Modeling Results, or Figures 6-71, 6-72, or 6-71, provide
sufficient alternative bases for NMF3's conclusions regarding the negative OMR flows
below which loss of juvenile salmonids ‘increases sharply.”™ Consolidated Salmonid
Cases, 191 F. Supp. 2d 80z, 955 (E.D. Cal. 2011).

“Federal Defendants™ reliance on Figure 6-71 also seffers from the same unjustified use
of raw salvage data. Fedesml Defeodants must clarifly oo remand whether it is possible 1o
scale the CV steelhend dafa used in Figares 6-72 and 6-73 o population size ad, if not,

SLOMWA
WWD
SJRECWA
106
continued
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