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as long as the other state oEered'recipfocal rights to Oregon, (Oregon Compiled -

- Ldws, Ann, sec, 116-428 (1940), based upon General Laws of Oregon 1911, ch.

224, sec. 1, p, 404, as amended by Genetal Laws of Oregon 1923, ch. 250, p. 350).
Since then, Oregon law hds been modified to réquite express legislative permission

for any future appropriation or condemnation of ‘water in Oregon for diversion -

or use outside the boundaries of Oregon (Otegon Laws 1951, ch, 593, p. 1053,
effective May 12, 1951, codified as Oregon Rev, Stats. secs, 537.810-537.860).

On January 18, 1951, the United States filed plans and maps in support of
this 1951 notice which specifically described works to serve Butte Valley. No
authorization for these works has as yet been made, however. The ‘deadline under
the statute is January 25, 1955. If no- authorization occurs prior to that date, the
approptiation will, of course, fail.

“Even though the United States may not acquire the right to appropnate water
from the Klamath River for the development of Butte Valley by proceeding under
Oregon appropriation procedures, Klamath River water may still be made avail-
able for this development as patt of an appropriation of the watets of the Klamath
River between the States of California and Oregon. This may be accomplished
eithes in an interstate compact, such as the one which the California Klamath
. River Commission has been created to negotiate, or in- a dectee of the United
States. Supteme Court in an action between the states for equitable apportionment.
Any appropriativé rights in Klamath River water which may be acquired in these
states under their respecuve laws prior to any apportionment between them of
the waters of that river would have to be accommodated to such appomonment,
whether contained in a compact or in a Supreme Court decree (Hindetlider v,
LaPlati Co. (1938), 304 US. 92, 106). And the fact that the United States has
or has. not acquxted rights from one of the states to appropriate water from the
- river for use in a federal reclamation project will not affect the right of the states
to an equitable apportionment of the river's flow between. them (Nebrasks v.
Wyoming (1945), 325 US. 589, 629; Nebraska v. Wyommg (19:)5), 295.US.
40, 43)
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The Honorable Edwin ]J. Regan, Senator from the Fifth Senatorial District,
has asked for out complete analysis of the scope and effect of Water Code sections
10505, 11460 and 11463, including patticulatly our opinion on the following
questions: :

1) Are these code sections constitutional under article XIV, section 3, of
the California Constitution?

2) Under these code sections, would water appropriated for use in ateas
outside the county where the water originates, or the watershed where the water
otiginates and areas immediately adjacent thereto, be made available later for use
in such local ateas, if the watet became necessary for their development at some
time in the future? '

3) Are Water Code sections 11460 and 11463 applicable to the United

States inthe construction and operation of the Central Valley Project? '

4). " Can the State Engineer, in the proper exercise of his power to condition
appropriations of water in the public interest under Water Code section 1253,
effectuate the protection contemplated by Water Code sections 11460 and 114632

The conclusions may be summatized as follows:

1) Water Code sections 10505, 11460 and 11463, properly construed dnd
applied, do not violate article XIV, section 3, of the California Constitution.

2) In the circumstances specified in the statute, Water Code sections 10505

and 11460 would require that water which had been put to use in the operation’

of the Central Valley Project in atreas outside the county of origin, or the water-

shed of origin and ateas immediately adjacent thereto, be withdrawn from such .

outside areas and made available for use in the specified areas of origin,
3) Water Code sections 11460 and 11463 are applicable to' the United
States in its operation of the Central Valley Project insofar as the law of California
" is-concerned, but compliance therewith is dependent upon the fact that the United
States has affirmatively elected to comply with state law in this respect,

4) 'The State Bngineer is empowered to insert conditions in appropriation
permits issued on applications assigned by the Department of Finance under sec-
tion 10504 which are consistent and coextensive with conditions stipulated by the
Department of Finance under sections 10504 and 10505. Fusthet, .the State Engi-
neer is empoweted to insert in permits issued to any state or federal agency

engaged in the construction or operation of the Central Valley Project, as condi-

tions of such permits, the limitations upon the powers of such agencies set forth

in Water Code sections 11460 and 11463; however, such limitations are imposed

upon such agencies by vittue of the statute, regardless of their inclusion or omis-
sion from any such permit granted and issued by the State Engineer.

ANALYSIS

L General Discussion of Water Code Sections 10505, 11460 and 11463.

Water Code section 10505 is commonly referred to as the “county of otigin”
statute. Water Code sections 11460 and 11463 ate the principal operative provi-
sions of what is commonly known as the “watershed protection” statite. These

o e et o e A —
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cwo statutes were enacted at different times and appear in different parts of the
Water Code! However, they have a common purpose, ie., to reserve for the
areas where water originates some sort of right to such water for future needs
which is preferential or paramount to the right of outside areas, even though the
outside areas may be the areas of greatest need or the areas where the water is first
put to use as the result of operations of the Central Valley Project.

None of these sections have been involved in litigation to date. Consequently,
they have not been interpreted or construed by any court. While the general
legislative intent seems clear, legal minds may differ as'to the effect of the statu-
tory enactments when applied to a specific set of facts. Inasmuch as we have been
requested to give e “complete analysis of the scope and effect” of these provisions,
we have endeavored to depict them in actual operation. However, it must be recog-
nized that contrary arguments may be made to contravene some of the views
expressed herein and “that the conclusions teached may be considered only as
reflecting our best judgment as to the effect of statutes the phraseology of which
is not beyond dispute. ‘ :

‘The breadth of the inquiry here made makes it desirable to preface our ahalysis
with a few general observations. The development of a co-ordinated state-wide
water plan and the embodiment of its initial phases in the Central Valley Project
has not been without controversy. Fundamentally the ontroversy is an economic
one, arising from the fact that water has always been in short supply throughout
the history of the State. Our water law had its inception in the law of pioperty.
The very term “water right” implies a permanent, vested property right to be
owned and enjoyed by one owner to the exclusion of all others. Some of the
bitterest and most protracted litigation has been over the conflicting interests
in water. ,

Beginning in the 1920's, however, increased engineering knowledge and
technological development gave promise of transforming an economy of water
scarcity to one of sufficiency for all. Initially the problem was one of capturing
and distributing the sutplus waters of the North to the arid but fertile regions
of thé San Joaquin Valley. More recently another factor has been added arising
from the extremely rapid growth in population of the southern part of the State.
In any event, it was conceived as eatly as the mid-1920's that the capturing, stor-
ing, distributing and putting the waters of the State to beneficial use, in their
aggregate quantity, was a task so enormous that it was beyond the capability 'of
privately financed enterprise and must, therefore, necessatily devolve upon the
public agencies of the State for its financing and execution, This injection of the
State into the-ownership and operation of latge project works obviously required
changes in existing water law. Distribution of the aggregate water resources of
the State by a public agency acting in the public interest could not, and cannot
be effected wholly within the framework of a water law whose “first in time” and
“apptopriation to beneficial use” concepts are adequate and equitable in the settle-

1A1] refetences to section, pa.rt.and division ate to the Water Code, unless otherwise
indicated. Tralics appearing in quotations have been added.
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ent of controversies between the limited interests of plaintiff and defendant in
ptivate litigation, - o ' .
Legislatively, the die was cast in 1927 with the enactment of the Feigenbaum
Act, chapter 286 of the Statutes of 1927. The act is discussed in more detail
later herein. Suffice it here to say that its effect was:
(2) to authorize the State itself to file on any and all of the unap-
propriated waters of the State which might be needed in the execution
of a general or co-ordinated plan for the development and use of the
water resources of the State as a whole; :
(b) to subordinate to such State filings any further assertion of private
. rights to such unapptopriated water; and ‘
(c) to limit State action in releasing the priotity of its filings or th
assignment thereof to instances where such action would result in water
development not in conflict with the general or co-ordifiated plan.
This epactment was made on the recommendation of a joint Senate-Assembly
interim commirtee that: ' .

“. . . the State of California should at once take the necessafry steps,
either through its property officials or by legislation, to file on, or with-
draw from filing by private parties, the water rights to be utilized and
requited for thé consummstion of the co-ordinated plan” (ie., the plan

* for the development of the watet resoutces of Califotnia then bejng
formulated by the State Engineer.) (Sen. Jour. 47th Sess., 1927, p. 446.)
Prior to 1927 the law for many years had contained a provision substantially

as now codified in section 102, viz: ) '

“All watet within the State is the property of the people of the
State, but the right to the use of water may be acquited by appropria-
tion in the manner provided by law.” ‘ '

Taken literally, this section would apply to 4l water in the State, including that

slready privately owned at the time of its enactment, However, as the Supreme

Coust has pointed out, “It should not require discussion ot suthority to demon-
strate that the state cannot in this manner take private property for public use”

(Sin Bernardino . Riverside (1921), 186 Cal. 7, 29-30). Consequently, the

statute has been restricted in its application to exclude water rights which vested

priot to its passage. Thus, it applies only to unappropriated water (Palmer etc. V. -

Railrond Commission (1914), 167 Cal.-163, 175). : _
The effect of the 1927 legislation was to withdraw the then unappropriated

" watets of the State filed on by the Depattment of Finance from any further appro-
priation by private parties. And, if any. fusther implementation of prior law was
needed, the 1927 act established a procedute wheteby, within the concepts appli--

cable to privately owned water rights, the State in its role as trustee for the people
could fairly be said to perfect -its own “right”, to water needed for the general
.or co-ordinated plan to the exclusion of all other persons or. parties.
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II- The Origins of the “Cownty of Origin” Preference.

In the interpretation and evaluation of present preferencés to counties of °
origin, it is impostant to bear in mind the ‘scope and size of the co-ordinated
water plan envisaged at the time of its passage. Southern California was then
directing its efforts almost exclusively towards the procurement of Colorado: River
water and distribution of the waters of northern California was conceived of only
in terms of the San Joaquin Valley. .

Almost without exception, the reports and documents relating to the general
or co-ordinated plan speak of taking only the “surplus” or “excess” waters. of the
Sacramento River to areas of deficient supply in the San Joaquin Valley. In a
1925 repott to the Legislatute, the Department of Public Works stated:
“Further, while the 1921-23 studies demonstrated that there is more than
enough water in the Sacramento Valley for its own use, they also show
that the surplus of essily developed water is not so great but that its
residents would be gravely concerned that the cost of their own water
development might not be increased by exportations. * * * In fact,
the whole discussion of the diversion of surplus waters from the Sacra-
mento River into the San Joaquin Valley, must be predicated from the
institution of a coordinated developmeént in both valleys that gives full
protection against present of future loss to the owners of vested rights
and to present users of water as well as to those porential users whose
Jands lie tributaty to streams from which exportations of water ate pro-
posed.” (Bull No. 9, Div. of Engineering and Irrigation, Dept. of Public
Works (1925) p. 18.) . _
Commencing with the 1925 session of the Legislature, a series of bills was
introdiced to protect the counties of origin against exportation of water which
might be needed by them in theit own future development. Obviously any such
legislation would. be a depasture from existing water law which required actual
reduction to beneficial use as a prerequisite to the establishment of a water right
by appropriation. Little wonder, then; that the proponents of such legislation ran
into difficulty in drafting an acceptable formula whereby uncertain future rights

might be presently acquired. The problem is, in fact, still with' us today.

The 1925 Legislatute passed Assembly Bill 607 which would have reserved
for use in the county of origin fifteen percent of all water approptiated for export.
'The measure was pocket vetoed by the Governot, presumably in the light of a
Jetter to him from the Ditector of Public Works and State Engineer dated May
13, 1925, in which it was stated: A ‘

“T'his Depattment is in sympathy with the object proposed to be obtained

by the language of A.B. 607, but the ptocedure is so involved and the

outcome so questionable, that we doubt the propriety- of the measure

becoming a law.”
Another proposal, Assembly Bill 1079, provided that all diversions outside a
watershed of origin would be subject to a reservation of all watef necessary to
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supply uses within the watershed. Tt was reported without recommendation by
the committee and no further action was taken.

At the beginning: of the 1927 session the Legislature received a report from
the Department of Public Works concerning the coordinated plan. It contained
several statements to the effect that only “surplus” waters would be exported from
one area to another. Under the heading of recommendations it was stated that:

“The new supplies for the deficient areas would be taken from
segions of surplus after providing for their complete development.”
(Bull. No. 12,-Div. of Engtg. & Irrig, Dept. of Public Works (1927)

p. 48; see also pp. 26, 36). o '

As alteady stated, the 1927 Legislature passed the Feigenbaum Act permftting
the State to assert a priority, as against subsequent private appropriators, to such
of the then unappropriated waters of the State as might be needed for the geperal
ot co-ordinated plan. It also passed another so-called “fifteen percent” bill, similar
to Assembly Bill 607 of the 1925 session, only to have it again pocket vetoed by
the Governot. ' ' :

The 1929 session of the Legislature had befote it a réport of a Joint Com-
mittee of the Senate and Assembly Dealing with the Witer Problems of the State.
With regard to the protection of the interests of the countles of origin, this treport

- stated:

“In supplying areas of deficiency of water from areas of sutplus only
such water as Is not needed to serve vested of other property rights, or
necessary for supplying the uses and purposes hereinbefore mentioned
. should be considered and #o water should. be diverted from the areas of
origin which is now or which may ever be required for any beneficial
use within such area of origin (Report of Joint Committee, Januaty
18, 1929, p. 19.)
In a’ supplemental report, the joint _committee recommended the following
policy: - :
.. w4 Tt shall be the policy of the state to extend ‘to the areas of .
surplus water, from which, under the cootdination policy or the develop-
ment thereof, areas of deficiesit water may obtain & supply, definite and ,
valid assurance that such areas of surplus from which water is or may
be taken shall have a right to ample water for their wultimate needs, supe-
rior and priot to that of the areas of deficiency to make use of such suf-.
plus * * *” (Supplemental Report of Joint Committee, April 9,.1929,
p. 3.) :
Duting the 1929 session, the Assembly passed another “fifteen percent” bill (A.B. -
1150) which died in the Sepate committee to which it was referred.
" The 1931 Legislature -received from the Division of Water Resources a

“Report to the Legislature of 1931 on State Water Plan.” This report again empha-
sized that the State plan contemplated only the transfer from one area to another

. of water which was surplus. It stated:
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“Under this plan; the basins favored with water in excess of their
needs would be furnished a regulated supply in accordance with the
requirements of their ultimate development. Waters in excess of their
needs would be conveyed to areas of deficiency * * *.” (Bull, No. 25,
Div. of Water Resources, Dept. of Public Works, January 1,1931, p.35.)

Another and more detailed report issued the same year reiterated that:

«x # * There is and will be a deficiency of supplies” (in the San Joa-

quin River basin). “In the Sacramento River Basin, on the other hand,

the water sapply if adequately regulated and conserved, is larger than will

be required for ultimate development of that basin * * *.” (Bull. No. 26,

Diy. of Water Resousces, Dept. of Public Wotks, 1931, p. 30; see also

p. 45.) ‘

On Match 31, 1931 the Legislature received the “Report of the Joint Committee ~
of the Senate and Assembly Dealing with the Water Problems of the State.”

. Thegein (p. 29) the Committee repeated its previous tecommendation that no
water should be diverted from the area of origin “which is now or which may
ever be tequited. for any beneficial use within such area of origin.”

At the Regular Session of the 1931 Legislature, A.B. 540 proposed 2 new
forrhula ‘for the protection of the future interests of the areas of origin. It was
opposed because of its vague phraseology, and its doubtful efficacy, but not bhecause
of its intent to protect the rights of aress of otigin. (See letter from State Engineer
to Sectetary, Irrigation Districts Association of California, Match 21, 1931). The
bill 'died in committee. ' :

Howevet, dnother solution to.the problem was found. more acceptable. In
1931, the Legislature was called upon to amend the Beigenbaum Act of 1927 by
extending the date to-which State filings would be exempted from requirements of
diligence. S.B. 141 was introduced for this putpose and in jts original form was
Jimjted to that object. However, it was amended befote final passage to provide'a
further gestriction on the authority of the Department of Finance to release from
priotity or to assign any of the State’s filings. In assaying the importance of this
amendment, it should be noted that by this time the State had already filed some’
25 applications on many of the major streams flowing into the Central Valley, As
thus amended and passed, S.B. 141 (Calif. Stats, 1931, Ch. 720, p. 1514) pro-
vided that: : : - :

“# % % no such priority shall be released, or assignment made of any such

appropriation that will, in the judgment of the state department of

" finance, deprive the county in which such appropriated water originates,

of any such water necessaty for the development of such county.” .

This proviso is now codified as Section 10505 of the Water Code. In the light of
jts legislative background the following conclusions may be drawn:

. (1)’ The engineering plans developed by the State were predicated upon
fKe reservation to “areas of origin” of water sufficient to meet their ultimate
needs, and upon findings that there was a sufficient “surplus” over and ‘above
such ultimate requirements'to make feasible the transportation of such surplus
to areas of deficient water supply, and, specifically, to the San Joaquin Valley.
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(2) The Johit Committee of the Legislature repeatedly advocated a policy
for enactment into law with such clarity that it is reiterated here: '

“4. Tt shall be the policy of the state to extend to the areas of sus-
plus water * * * definite and valid assurance that such areas of sutplus
from which water is or may be taken shall have a right to ample water

for their ultimate needs, superior and prior to that of the areas of
deficiency to make use of such surplus.”

(3) In the three sessions of the-Legislatute prior to 1931, attempts had
been made to enact 2 law which would protect the future interests of areas of

(4) In 1927, in order to make possible a co-ordinated development of the
water resources of several major watersheds by public -agencies of the State, the
State was authorized to and promptly initiated action to petfect its own “right”
to the then unapptopriated waters needed for such purpose. C

(5) With the “water rights” to the unappropriated waters filed upon by
the State itself, and all persons declared subject to the priofity of the State’s filings,
it was conceived ‘that the desired protection for the future intetests of the counties
of origin could be obtained by placing restrictions upon the authority of State
officials to alienate or dispose of the priorities thus vested in the State. This, then,

" pmust be taken to be the intent and effect of what is now section 10505 of the

Water Code. :
(6) . Difficultiés with the granting of a preference to vague and undefined

‘“mountain regions” (A.B. 540, 1931 Session) wete eliminated by granting ‘the

preference, in effect, to-the “counties of otigin,” a term readily definable for the

purposes of the Feigenbaum: Act with sufficient exactitude to satisfy constitutional
" tequirements. .

. HI.  Analysis of Section 10305 .

In order that section 10505 may properly be viewed in its contexe, the entite- .
text of Part 2 of Division 6 of the Water Code, excepting section 10506 which:
is not relevant to this discussion, is here set forth:

10500. “The Depaitment of Finance shall make and file applica-
tions for any water which in its judgment is or may be required in the
- development and completion of the whole or any part of a general. or.
coordinated plan looking toward the -development, utilization, or con-
-servation of the water resources of the State. S

" “Any application'filed pursuant to this part stiall be made and filed
pursuant to Part 2 of Division 2 of this code and the rules and regula- -

tions of the State Engineer relating to the appropriation of water insofat
“a$ applicable thereto. ' : : . '

* “Applications filed pursuant to this pat shall have priotity, as of the

. date of filing, over any application made and Jfiled subsequent thereto.

Until October 1, 1955, or such Jater date as may be prescribed by fugther

legislative enactment, the statutory requirements of said Part 2 of Divi-
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© sion 2 relating to diligence shall not apply to applications filed under this
part, except as otherwise provided in Section 10504.

10504, “The Depactment of Finance may release from priority or
assign any portion of any apptopriation filed by it under this part when
the release or assignment is for the purpose of development not in con-
flict with such general or coordinated plan. The assignee of any sach"
application, whether heretofore or bereafter assigtied, is subject to -all
the requitements of diligence as provided in Part 2 of Division 2 of this
code, *Assignee’ as used herein includes, but is not limited to, state agen-
cies, commissions and depastments, and the United States of America of
any of its departments of agencies.” }

10505, “No priotity under this parr shall be released nor assign-
ment made of any appropsiation that will, in the judgment of the Depart-
ment of Finance, deprive the county in which the appropriated water
originates of any such water necessary for the development of the county.”

Section 10505 is limited in its application to water filed on by the Depast-
ment of Finance under section 10500. However, section 10500 continues to
authorize the filing of applications on unappropriated water which, in the judg-
ment of the Department of Finance, “is or may be required” for “the whole or
any part of ¢ general of coordinated plan” In the light of the background -and
the date of enactment of this section, it is not-confined in its application to any
patticular “plan,” as, for example, the specific -“State Water Plan” defined. in
section 10000 and adopted and approved by section 10002, Neither is it limited
to the water requirements of any particular: project, such as the Central Valley
Project which is the subject matter of Part 3 of Division 6 of the Water Code.

'The applications filed to date under section 10500 number more than forty.
They may well cover substantially all of the water not previously appropriated or

 otherwise vested in private ownership within the watersheds involved.

It will be noted that section 10504 authorizes assignment of State applica-

tions without limitation as to the identity of the assignee. From this it seems
- obvious that the Legislature contemplated that assignments would be made to

two different classes of assignees, viz: o

(a) To the agency or agencies to be eventually authotized to effectuate
the general of coordinated plan by constructing and operating project works. Such
assignments would, of coutse, be for the purpose of development not in conflict
with the plan, and could be made by the Department of Finance as 2 routine
matter. ‘ : S

(b) 'To ptivate personms, corporations, municipalities, districts and othets,
but only in 'the event that the development and use- of the water proposed by the
assignee was found to be not in conflict with the general Or coordinated plan.

When section 10505 was enacted in 1931, the general or coordinated plan
had not yet evolved to the point whete it had legislative sanction. There was still
no agency of the State authorized to do anything towards effectuating the plan
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still in its-formulative stage. Section 10505 is cast in such language as to make its
provisions applicable to 4/} assignments made by the Department of Finance,
regardless of the 1dent1ty of the assignee. “No priotity shall be released nor assign-
.ment made. . . .” which, in the judgment of the Department of Finance, would
" deprive the county of origin of water needed in its future development. Both the
legislative intent and the effect of this provision seem clear: that the priority
- granted to counties of origin should be applicable to 4/} water covered by State
. filings under section 10500, regardless of whether such filings are assigned to an
-agency of the State to effectuate the general of ‘coordinated plan, or to some other
assignee for development not in conflict with such plan.

Section 10505 has one feature in common with all leg1slat10n which confers
" discretionary authority upon @ State agency or official—the protecuon which it
~ offers is not absolute, Under section 10505, a preferential right is preserved for
;" the counties of origin from the assignment or release of priority of State filings

right,
v Whether an assignment or release shall be made is left to “the judgment of

the Department of Finance.” The department is not required to hold a hearing

before making- its judgment. Thus, the section is satisfied if, before making an
" assignment or release, the department determines in good faith on the basis -of

information then available to it that the water covered by the application is not - ‘

necessaty for the development of the county of origin, or that the conditions

i)

‘only to the extent that the Department of Finance may’ have reservéd such a -

mserted in the assignment or release will adequately preserve for those in the -

-2~ ' county a preferential right to use the water when they need it? A mere etror in.

( : ;udgment by the departrent in making its determination would not invalidate
;s its action. The action of an administrative body involving the exercise of discre-
" tion may be successfully challenged in the courts only if it is arbitrary, capriciois,

mission (1921), 187 Cal. 533, 538, 202 Pac. 874, 877; Mann:v. Tracy - (1921),
185 Cal; 272, 274, 196 Pac. 484, 485; Brock v. Superior Conrt (1952), 109 Cal.
* App. 2d 594, 605, 241 P. 2d 283, 290; Rowssey v. City of Burlingame (1950),
100 Cal. App. 2d 321, 326, 223 P. 2d 517, 520.

: Secttom 10505 requires that “the county in which the appropriated water
otiginates” be protected from deprivation of any such water nécessaty for the
development of the county. The common sense meaning of the word * ongmates
in this context would seem to be “falls in the form of precipitation.” The pro-
tection afforded by the section to each county relates only to the water which
falls as precipitation within that -county’s boundaries. But the need to be con-
sidered is that of the entire county, regardless of whether the place of need is in a
different watetshed from the place whete the water originates. That is, each county
1s to ‘be regarded as a upit, and all watet originating therein whxch is covered by

.54-159 (25 Ops. Cal. Atty. Gen. 32).

or entirely lacking in evidentiary support. Tulare Water Co, v. State Water Com-

B, "A more detailed discussion of the functions and responsxblhtles of the Departinent
of Finance in making assignments under sections 10504 and 10505 is found in Opxmon :
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Depattment of Finance applications is, 10, the extent that such water may.be
needed anywhere therein, subject to the protection of -the statute, Hence, the
place of use of the water is the sole standard by which the preference is estab-
lished, and the extent of the preference is limited to the aggregate amount of.
water. which: falls in the form of precipitation upon the coynty in question.

A person desiting water for use in a county of origin for development not
in conflict with the general or coordinated plan must first apply to the Depatt-
ment of Rinance for an unconditional assignment of so much of the State’s appli-
cation filed under section 10500 as may be necessary to satisfy his needs. Such
action is necessary since any application which such person might otherwise
initiate and file would be subject to the priority of the State’s application.

It is the function of the Department of Finance to determine whether such’
an application for an unconditional assignment satisfies the conditions laid down
in sections 10504 -and 10505. The granting of such an unconditional assignment
establishes the prefetential or priofity status of the application so assigned as
against an. eatlier assignee of the department who ‘has been exporting Water out
of the county of preference subject to 2 teservation in his assignment which pro-
tects the county of origin preference. )

Upon the granting by the Department of Finance of such aq-unconditional -
assignment, the application so assignéd must then be pursued to permit before
the State Engineer under sections 1200-1800. Determination of all of the questions |
involved in the processing of an application to -petmit are still for the State

_Engineer in the exetrcise of his normal functions concerning the granting of appro-

ptiative permits, . .
IV. Andlysis of Sections”11460 and 11463.

Sections 11460 through 11463 are codifications of section 11 of the Central
Valley Project Act of 1933 (chapter 1042 of the Statutes of 1933). They pro- .-
vide as follows: ' . .

11460. “In the construction and operation by the authority of any ;
project upder the provisions of this part 2 watershed Or area wherein
water originates, or an area immediately adjacent thereto which can con-

© veniently be supplied with watet therefrom, shall not bé deprived by the
authority directly or indirectly.of the prior right to all of the water rea-
sonably required to adequately supply the beneficial needs of the water-
shed, area, or any of the inhabitants or propetty OWners therein”
'""11461. “In no other way than by purchase or othetwise as provided

in this part shall water rights of a watershed, area, or the inhabitants be

impaired or curtailed by the authority, but. the provisions of this article

shall be strictly limited to the acts and proceedings of the authority, as
such, and shall not apply to any persons of State agencies.”

11462. “The provisions of this article shall not be so construed as
to create any new property rights other than against the authotity as pro-
vided in this part or to requite the authority to furnish to any person
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without adequate compensatlon therefor any v water made ayailable by the
cogstrucnon of any works by the anthority.”
11463. . “In the consttuction and opetation by the authority of any
project under the provisions of this part, no exchange of the water of
-+ any watersheéd or area for the water of any other watershed or area may.
3 " - be made by the authority unless the water requirements of the watetshed
" or,area in which the exchange is made are first and at all times met and
satisfied to the extent that the requirements would have been met were
. the exchapge not made, and no tight to the use of water shall be gauned ~
or lost by reason of any such exchange.” '

4. project described in part 3’ of division 6. .

“ .+ By sectiod 11460 the Water Project Authonty is prol:ubtted from depnvmg

2 cettain described ateas ditectly or indirectly of the prior right to ceftain water..
Some comment seems-desirable concerning the. descriptions of the areas-of prefer-

v " -ence. 'The areas to be protected. are (1) “a watershed or area wherein water

s . origipates,” and (2) “an area immediately adjacent thereto which can conveniently

: + be supplied with watet therefrom.” :

S In the ﬁtst category, the term watershed” must be taken as synonymOus

(Dmm:mey v. State Board of Fumeral Directors (1939), 13 Cal. 2d 75, 80, 87 P.

';¢ with the term “area wherein water originates.’ Othermse, the latter term would

%4 be completely indefinite. It is obvious that an “area wherein water originates,”
’5;” .-'w1thout further qualification, could be as large or as small as one desired to make -
o it. For example, the entire State of Califotnia is an area wherein wacer otiginates. ' -
B On the other hand, a “watershed” is capable of faily accurate delineation. It js

% | defined as “The whole region or area contnbutmg to the supply of a tiver ot

& lake; drainage area; catchiment area or basin” (Webstet's New International Dic-

v tionary, 2d ed, unabridged, 1941, p. 2886). A reasonable and practicable constric-

%x* . tion of a statuté which aveids fatal uncertainty. is, of course, to be preferred -

. 2d 848, 851). Thus, the first type of area to receive protection is 2 watershed ie,
. the region or area which contributes to the supply of the stream in question. ‘

28 !k.l'gi.":‘
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- beyond the confines of the particular watershed to any immediately adjacent area .
. -which can conveniently be setved with water from that watershed. The word’
~ " “adjacent” means “lying near or closg at hand” (Punk & Wagnall’s New Srandard;

173
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" necessarily in actual. contact” (Webster’s New International Dictionasy, 2d ed.

“ad]acent" indicates that the area must ad]om the watershied,
" “The extent of the atea immediately adjacent to the watershed which is sub-

S jett to protection is ascertainable from the remainder of the’ descnpuon It js that "

~.adjoining -testitoty which “can’ conveniently be supplied with watet” from the
' Watershed The tequitement ‘of convenience in supplymg the water implies the’
, -~-necess1ty that thete be no difficult problems in effectmg such supply- and that

At, the oitset, it should be ‘noted tha\.t_ these provmons apply only 1o any

« 'The second category of areas described extends the protection of the statuté | -

" Dictionaty). “Objects are adjacent when they lie close to each dthet, but not o

. unabridged, 1941, p. 32). But thé word “immediately” quahfymg the word( ‘

o e P T o FIT AR Y RO
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delivery be clearly feasible, from both a financial ‘and an engineering point. of
view. ' ' '

Although the question is not entirely free from doubt, in ous opinion this
description is. stated with sufficient certainty of language and exactitude to con-
stitute a valid enactment. '

A civil statute cannot be held void for uncertainty if any reasonable and
practical construction can be givesi to its language. Mere difficulty in ascettaining
_ its meaning ot the fact that it is susceptible of different interpretations will not
render it nugdtory (Clark v. City of Pasadena (1951), 102 Cal. App. 2d 198,
227 P. 2d 306). Proof of what is “convenient” is no more difficult than ‘what is
"reasonable” and falls within the category of “problems which in their nature are
not subject to precise definition, but which tribunals exercising judicial functions
must determine” (Gin S. Chow v. City of Santa Barbara (1933), 217 Cal. 673, -
706). However, if litigation. and the need for judicial construction is to be mini-
mized, in all'candor it must be stated that the certainty of this description leaves
something to be desired. ' - ‘ ' '

The quantity of water as to which the prior right for use in the described
areas is to be preserved is— ,

& & # ]| of the water reasonably required to adequately supply the

beneficial needs of the watershed, area, ot any of the inhabitants or

propetty owners therein.” : ‘
The words “the-water” means the water which originates, Le., falls as precipitation
" in the particular watershed, This is borne out by reference to the original enact-
ment from which section 11460 is detived, which contains the mote precise
. words, “said water” (Calif. Stats. 1933, ch. 1042, sec. 11, p. 2650). How much
water is reasonably required to supply the beneficial needs of the watershed, the
adjacent -area and the inhabitants and property owners therein is a question of
fact depending upon the circumstances in a paticular case at any given time,

The scheme of things intended by sections 11460-11463 seems clear:

1) Section 11460 has the effect of reserving to the entire body of inhabi-
tants and property owners in watersheds of origin a priority as against the Water
Project Authority in establishing their own watet rights in the usual manner as
their needs increase from time to time up to the maximum of either their ultimate
needs or the yield of the particular watershed,

2) 'The establishment of this priority does not create o, vest in any individ-
ual person a presently definable “water right” in the conventional sense of the
term. ‘This is the unmistakable meaning of the limitation in section 11462:

“The provisions of. this article shall not be so construed as to create any

new property rights other than against the authority. . . "

This means simply what it says: No inhabitant of a watetshed of origin® becomes
possessed of any presently vested title or right to any specific quantity of water

*For brevity, as used herein, the word “inhabitants” includes also the “property owners” .
specified in section 11460. Similarly, the term “watershed of origin” is used to denote.all
of the preferred areas described in section 11460. .
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~'as a result of this stamute, As the need of such an inhabitant develops he must
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i then put to beneficial use (Secs. 1200-1800).. However, when he makes such an
'-?fpplication, as a member of the class of persons protected by the statute, his
 application is not to be gainsaid, denied or limited by reason of any activity on

! ._the part of the Water Project Authority, Specifically, this means that if, pricr to

the.development of the applicant’s increased needs, the authority had been export-

. -ing from the watershed in question wates requited to supply’ the applicant’s
| increased needs, such use by the authority would not justify denial of the applica-

* .tion. Assuming the application to beotherwise _meritotious, the State_Engineer
" would grant a permit in the usual form, and the authority.would théreafter be

“cormpelled to honor the water right thus created and vested. '

S

\, =78y The ‘priority this reserved t6° inhabitants of watersheds of origin by
section 11460 may not in any way be defeated by any action or proceeding by

the authority. In interpreting sections 11460-11463, it must be constantly borne in
mind that the priority is a reservation granted to an entire class of citizens iz the
‘agiregate. The class is ascertainable at any given time with constitutional exacti-
" tude, but the individual inhabitants and property owners comprising it will change
- ind vaty over the years. No definable property right is created or -presently vested

' in any particular individual. As to any particular individual the grant of the
k, . statute is wholly inchoate, Its potential maximum is the individual’s ultimate need
©°. for water which can be beneficially used up to the capability of . the watershed.
i, It can only be defined momentatily, from time to time; as the needs of the indi-
% vidual develop and, by actually putting more water to beneficial use, he is able to

+ establish a “water right” in himself in the usual form and manner. ‘This is not to
v, say.that the grant of the statute is unconstitutional for vagueness, but it does mean
. that the reserved priority is not susceptible of being presently purchased, con-
¢ - demned or otherwise acquited by the authority. «

"-Such being the case, the authotity is precluded from any action which would

o ekt e
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- ':gspéd_ is predicated’ upon the following reasons:

I a) -Section 11460 is contained in axticle 4, under the heading “Limitation
of Powets” of the authority, It expressly prohibits the authority from depriving
“the watershed, of origin or its inhabitants “directly or indirectly of the préor right”

this priority in right exists & against the authority, .

. b) The legislative background of the priotity makes it difficult to conceive
rthe Legislature intended that the suthority could destroy. the priotity by con-
emnation. Since the priority exists only as against the authority, such a construc-
on would completely destroy the effect of section 11460 and madke its enactment

.idle gesture. We must reject such an interpretation, Hence, we conclude that
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‘.. comply with the general water law of the state, both substantively and procedurally, .
e '\g'o‘ apply for and perfect a water right for water which he then needs and can..

.. have the effect of presently defeatitig or destroying the priotity. Our view in this.

“to water needed in the future. The word “ptior” as vsed in this section means - -
paramount,. preferred or supetior. Section 11462 establishes beyond doubt “that "
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section 11460 not only creates the priority in inhabitants of & watershed of origin
but constitutes a limitation on the legal powers of the authority granted by othet
kprovisions of the Water Code, ' '

" It must be borhe in mind that section 11575 empowets the authority to
acquire water rights and other property for the putpose of comstructing, main-
taining and operating the Centfal Valley Project “by gift, exchange, purchase or
eminent domain proceedings.” Section 11580 expressly confers upon the authority -
the power of condemnation when other ‘means of acquisition fail.

Section 11461 provides in part that: '
“In no,other way than by purchase o otherwise as provided in this
part shall water rights of a watershed, area; or the inhabitants be impaired
or cuttailed by the authority * * *.” :
In the original statute from which these sections were derived, section 11461
immediately follows the provisions of section 11460 as the next sentence of the
same paragraph (Calif, Stats. 1933, ch. 1042, sec, 11, p. 2650). Consequently, it
* must be taken in that context. We deem the intent and effect of section 11461
i to be as follows: .
a) -t is a qualification on the scope of section 11460, in that it authorizes
the curtailment and impairment of the “water rights of a ‘wateshed, area ot its
inhabitants,” if that be the result of acquisition of such water rights by the
authority by putchase, gift, exchange or condemnation, o
b) It is a reaffirmation of the powers granted the authority under section
11575 to acquite “water rights” and indicates a legislative intent that these
powers as applied to a watershed of origin are ‘not wholly nullified by section
11460. We thus have a grant of the power of eminent domain by section 11575,
a limitation.on the power in section 11460, and a qualification of that limitation
in section 11461, What can this mean? Needless to say evety effort must be made
t0 save the statute from ambiguity and to give it effect. In our view, the sections
taken together mean that - ' '
1) ‘The inchoate priority of inhabitants of watershed of origin granted
by section 11460 may not presently be defeated or destroyed by acquisi-
tion or any other action on the part of the authority;
_2) When the priority is asserted by such an iphabitant and with its
aid he acquites and becomes vested with a water right in accordance
. with sections 1200-1800, such water right may be puorchased or con-
demned by the authority if necessary for purposes of the project.
Any other interpretation would have either of the following tesults: On the one
hand, if the priority be 'co'nsidered subject to immediate condemnation under
sections 11461 and 11575, the result is a complete -frustration of section 11460.. -
On the other hand, if section 11460 be deemed to create a permanent “water
tight” which, even after it has been perfected and vested, may not be acquited
or condemned by the authority when essential for project purposes, then section
11461 becomes meaningless and of no consequence. If either of these results was,

——"
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"m fact, -within the legislative contemplation, then it must be concluded that the
{'secnons seferred. to are mutually jnconsistent and conflicting. -
" . "The question may -well be asked whether under our interpretation, the
: pnonty is of ltte real consequence sifice, although the: priority may not be
presently condemned or otherwise, defeated :by the authority, any vested water
- right which may eventuate from jt can be condemned. We do not believe this
. necessarily follows. On the contraty, we believe that the statute effectuates the
'legzslatxve intent and confers extretely valuable rights upon watersheds of. origin.
Its very effectiveness depends upon the distinction made between (2) the power
‘of the authority to condemn a “water right” after it has come intobeing in
accorddnce with the provisions of the law of approptiative rights and become
“ yested in 2 partxcular individual, and (b) the total lack of power on the part of
the, authority to in any way défeat the operation of the preference in jts inchoate
+ form and ptior to its ripening. into. an individually owned “water right” It was
_ by this means that the Legislature was able to create and presesve the intended
preference for the watershed of origin as a whole, without having to presently
.define and resolve the present property rights of countless individuals. It was by

. this. means that the Legislatute was able to achieve its objective with a minimum

. of confusion and with no substantial departure from well established watér law,

both procedural and substantive, concerning the assertion and protection of water
-fights as between individual citizens of the state. PRinally, it preserves the effective-
dess, of: ‘the authority in cattying out its mtended functions.

In- resolving the questions presented, it is significant that sections 11460-

'11463 are cast in terms of a legislative directive to an agency of the State con-
cerning the manner in which it is.to deal thh the unappropriated waters of. the -

: State withdrawn from private appropriation as the result of State applications made
" under section 10500. Our entire discussion here concerns the future right of inhabi-
tants of a watershed of otigin to satisfy their future needs. By definition, then,

. we ate not concertned with water which was in private ownership prior to State -

+_ filings. under 10500, Water which has been put to use since the State applications
~were filed. and which is covered by such applications is subject to the priosity

. thereof! 4nd water not yet presently in use but which will be needed at.a later.

.date has not yet been applied for; and it is with these two cases—ie. unappro-
. priated: waters covered by. the State’s filings under section 10500—that we ate
__concerned.

. Section. 11462 is xmportaat in two respects It prowdes that:

. “The provision of this article (Secs. 11460-11465)-shall not be so con-
strued as to create any new propetty rights other than against the authot-

ity as provided in this part * * *

I¢: 45 this’ prov1s10n which effectively prevents any attempt to construe the priority
- .granted in sections 11460 and 11463 as a “water right” in the conventional sense
: of the term which, if it existed, would be susceptible of individual ownership as

% agamst: any and all persons and entities, Section 11462 further provxdes that the
e iinintamn AL ammstann A1ALA 114LZ chall nnr ha ranctrnads
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‘ “# % % to require the authority to furnish to any person without “ade-
! quate compensation therefor any water made available by the construction
. of any wotks by. the authority.” '

|1 This provision has importent financial results. It is obvious that certain of the

. project wotks ate so situated in a watershed of origin that their storage and stream
regulation capabilities augment the natural flow of the stream within the watershed '
of origin. It is most probable, and each case would present a question of fact, for
determination, that there are instances where the ultimate needs of the inhabitants

. of the watershed of otigin can only be fully met by some degree of augmentation

P and regulation of the natural flow of the stream. Section 11460 assures _such

) ‘ inhabitants of the prior right to water sufficient for their ultimate needs. However,

, this does not mean that they. are entitled to water “made available by the constrac-

" tion of any works by the authority” without paying adequate compensation for. the
benefits actually received from’ the existence and operation of the project works.
Having to pay for benefits received does not detfact anything from the benefit or
effect of the priority granted. It is simple equity to the taxpayers of the State as
2 wholé. It is the purpose and effect of this provision of section 11462 to make
it crystal clear that no person entitled to the priority reserved by ‘section 11460

i - is thereby entitled to' receive free of charge water which is made available by the

: construction of any project works by the authotity. C}égégs appropriate to such

cases may be fixed and established by the. authority plrsuant to secrion T1455.

There remains for consideration the effect of section 11463. Like section

! 11460, this section applies in the construction and operation by the authority of ’

‘ any project under the provisions of part 3 of division 6. It is 2 limitation on the

power of the Water Project Authority to' supply the needs of a watershed of

otigin from which water is being exported by means of the importation of water

from another watershed. No such exchange may be made by the authority:
«% % * unless the water requirements of the watershed or area in which
the exchange is made are first and at all times met and satisfied to the
extent that the requirements would have been miet were the exchange
pot made, and no right to the use of water shall be gained or lost by

reason of any such exchange.”

In practical operation, this provision has the effect of making the priority
granted to watersheds of origin by section 19460 effective as against both agree-
ments and operational practices of the authority which result in the exchange of
water between watersheds, as well as the outright exportation of water from the
watershed of origin. ' .

Section 11463 does not create any new ot additional priority or prefetence.
However, it prohibits the exportation of water under an exchange arrangement

" which would impair the fulfillment of the water requirements of the watershed
i from-which such exportation is being made “to the extent that the requirements
would have been met wese the exchange not made.” ‘This qualification makes this
section consistent with section 11460 since the preference granted by the latter
section is limited to the amount of water which originates in the watershed in

\
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question. In the event that a patticular watershed cannot fulfill the needs of its

 inhabitants, the proviso ‘in section 11463 quoted above would become effective- '

to-prevent any part of .the requitements of such watershed from being filled by
water being imported into that watershed under the exchange arrangemeént to
replace water being exported. That such is the .ntent of the proviso is made
doubly clear by the clause which immediately follows: “*.* * and no right to the :

' use of water shall be gained or Jost by reason of any such éxchange:”

" Subject to the foregoing, the “requirements” of the wateshed protected by

' section 11463 are those which it may have at any time in the future. ‘This is the

meaning of the condition that “unless the water requitements. of - the watetshed
* % * are first and at all times met” no exchange may be: made by the authority.

* In this connection, it will be noted that the prohibition is not merely: against the

execution of an exchange contract or any other form of specific’agreement. Instead
the prohibition is against-a particular type of operating practice, Le., the exchange

- of watet from ope ‘watershed for that of another, regardless of whethér the basis.

of such practice is a contract, agreetnent, or unilateral policy or practice.-
. 'The uncertainties which would otherwise atise by reason of this section are

- ‘'mitigated, from a practical v1ewpomt, by the overall power of the authotity to

‘purchase or condemd any and all “water tights” needed for operation of the.’
* ptoject -when and as such “water nghts” come fully into. being and are ‘vested

. in a particular individual under the applicable general law.

V. Conmtﬂmmlﬁy of Sections 1050, 11460-1 1463. . .
As interpreted and -construed herein, sections 10505 and 11460- 11463 ate in

" . our opinion constitutional,

‘The I.egxslature has ample authouty to control the disposition of unappro-

" priated water in the State. “These excess waters constitute the public waters of

" the state to be used, regulated and controlled by the state ot under its ditection.”
" (Meridian, Ltd, v. Sam Francisco (1939), 13 Cal. 2d 424, 445, 90 P. 2d 537, 547.

'The specific quesnon has been asked whether, in reserving water for future

© use in ateas of origin as provided in sections 10505, 11460 and 11463, the Legis-
>, lature has exercised this authority in violation of article XIV, section 3 of the
‘ .'Cahforma Constitution which provides:

Yo -
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. “It is hereby declared that because of the conditions prevailing in
r.hxs State the general welfare requires-that the ‘water resources of the
State be put to beneficial use to the fullest extent of which they are
capable, and that the waste ar unreasonable use or unreasonable method

~of use of water be prevented, and that the conservation of such waters
is to be exercised with a view to the reasonable and beneficial use " - -
thereof in the interest of thé people and for the public welfare. The right .

. 10 water ot to the use or flow of water in ot from any natural stream or

. watet course in. this' State is and shall be limited to such water as shall be
reasonably required-for the beneficial use to be served, and such right

+ does ot and shall not extend to the .waste Ot umeasonable use or unrea-

LAY
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sonable method of use ot usireasonable method of diversion .of watet.
" -Riparian rights in a stream or.water course attach to, but to no more than
50 much of the flow theréof as may be required or used consistently with
this section, for the purposes for- which such lands ate, or may be made
_ adaptable, in view of such reasonable and beneficial uses; provided, how-
ever, that nothing herein contained shall be construed as depriving any
riparian owner of the reasonable use of water of -the stream to which his
land is ripatian under reasonable methods of diversion and use, or of
depriving any appropriator of water t0 which he is lawfully entitled.

This section shall be, self-executing, and the Legislature may also enact

laws in the furtherance of the policy in this section contained.”

The immediate occasion for the passage of this amendment in 1928 was the .
widespread dissatisfaction with the judicial rule upholding the right of 2 riparian
Jandowner to enjoin any use by approptiators of water from the stream to which
his land is riparian which would reduce the natural flow of the stream past his
land, even if enforcement of this right might result in a waste of water. (Herming-
bass v. Southern California Edison Co. (1926), 200 Cal. g1, 252 Pac. 607; Lux v.
Haggin (1886), 69 Cal. 255,390, 10 Pac. 674, 753). The effect of the amendment.
is to deny a riparian landownes the remedy of injunction to ptevent the use by -
othets of water which he himself cannot use reasonably and beneficially. (Peabody
v. City of Vallejo (1935), 2 Cal. 2d 351, 368, 40 P. 2d- 486, 492).

The amendment does not forbid the maintenance of preferences for prospec-
tive uses, so long as the water is made available for - interim use by others who
have a present need for it. Thus, the preservation of a preferential right to the.

. use in ‘the futute of water not presently needed, despite the present need and use

of such water by others, was expressly held constitutional under atticle XIV, sec-
tion 3, both in the case of riparian rights (‘Twlare Irr. Dist. v. Lindsay-Strathmore
Irr. Dist, (1935),3 Cal. 2d 489, 525, 45 P. 2d 972, 086, 1014); and in the case
of pueblo rights (City of Los Angeles v. City, of Glendale (1943), 23 Cal. 2d 68,
75, 142 P. 2d 289, 293). ‘ . : :
_ There ate other examples of paramount: or preferential rights which may be .
exercised in the future so as to. supersede rights already being' exercised. The Cali-

‘fornia Supreme Court has approved a condition, in 2 permit to appropriate water

for power generating purposes, making the right subordinate to future domestic
use of the water (Bast Bay M. U. Dist. V. Department of Public Works (1934),
1 Cal. 2d 476, 35 P. 2d 1027). "This condition was inserted for the putpose of
carrying out the legislative policy expressed in section 106. Sections 106.5, 1203,
and 1460 to-1464, which grant a preference to applications for future rounicipal
use, and section 10500, which gives a peference to the applications filed by the
Department of . Finance, are as yet untested in the coutts. :
Neither section 10505 nor sections 11460. and 11463 prohibit - interin use

by othe"r';"gf_ ‘water ‘which may be reserved in the manner provided and as intef-.

el

preted herein. To be constitutional, the sections must be construed to petmit ‘such.
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interi tise, and that is how we construe them,
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VL Réﬂem‘oh’ of Water to Atreas of Preference When Needed,
From what has aheady been said, it follows that the interim use of ‘water

reserved for counties ‘of origin under section 10505, ot for watersheds of origir

under sections 11460 and 11463 is subject to termination whenever such watet
becomes necessary for development of such areas of preference and proper appli-
tations to apptoptiate the water for use therein are ﬁled and granted. In such case

there would be no right of reimbursement for the pro;ect works which had heen

u.sed for the interim use of the water exported.

. Until recently, however, this consideration has been academic in view of the

fact that the Central Valley Project to date has been of such scope that all of the
legislation considered heteirr is predicted upon a project conception and engineer-
ing data indicating that 2 surplus or excess of water exists over and above the
ultimate needs of the counties and other areas of origin. for wh1ch the reserved
priorities have been - granted .(supra, 1)

' Toddy we have under consideration the addition of large units to the existmg
Centtal Valley Project. Mote important, perhaps, is the proposed expansion ‘of
the areas of deficiency to be served with project water to include territory lying
south of the Tehachapis. The Division of Water Resources is engaged in an
up-to-date survey of the needs of the areas of origin, and upon its findings such
will. depend

-As the next phase of the States coordinated plan for water development

evolves, it may be that the effect of the reserved priorities now granted will impair

the financial feasibility of certain project wotks required to transport, present suf-
pluses the great distance t0 Southern California. Future sound water development

Tody, therefore make it desirable that the Leglslature provide a definite, quanutanve

ceﬂmg gn_ tl}e preferent1ﬂ nghts of areas of origin to the future use of water. One
basis of limitation might 'be the ultimate needs of a given watesshed but not to
exceed the flow of the stream in its natural state. The logic undetlying this sug-
gestion is that any increase ovef the natural flow of the stream is directly attributa-
ble“to the storage.and stream regulation resulting from picject works financed
by, the people-of the entire State and that inbabitants of the watershed of- origin
would in all faltness be entitled only to theit pro rata share of any such augmenta-

-uon of the natural flow.

VII Apphcatzon of Sections' 1 1460 and 11463 to the United States in tbe
Gonstruction and Operation dof the Central Valley Project,
’I‘he prohibitions contained in sections 11460-11463 ate limited by their

cterms to the Water Project Authonty Therefore, these sections standing alone
would not apply to the United States.

i Purely of its own force State law could not contsol the United States in its

|COnstruct1on and operation of the Central Valley Project. ‘The project was author- -

Viseil .by the Act of Congtess of August 26; 1937 (50 US: Stat, 850) and is,
pherefore, free from State regulation except to the extent that Congress may have
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affitmatively elected to comply with State law (United Siates v. Getlack Live
Stock Co. (1950), 339 US. 725, 759; Mayo v. United States (1943), 319 US.
441, 445, 448; Kanffman v. Kanffman (1949), 93 Cal. App. 2d 808, 811, 210 P. 2d
29, 32. The law thus firmly established is not altered by the adoption of the amend-
ment to Article XIV, section 4, of the California Constitution at the 1954 general
election. '

However, an affirmative election by Congtess t0 comply with cestain aspects
of State law is contained in section 8 of the Federal Reclamation Act of 1902 which
provides that: . '

« .. Nothing in this Act shall be construed as affecting not intended to

affect or is in any way to interfete with the laws of any State or Terri-

tory rélating to the control, approptiation, use oOf distribution of water

used in itrigation, or-any vested right acquired thereunder, and the Secre-

tary of the Interior, in carrying out the provisions of this Act, shall pro-

ceed in conformity with such laws. . . ." (32 US. Stat. 390, 43 US.C.

sec. 383). : o
This provision was made applicable to the Central Valley Project by the federal
statute which “reanthorized” the project (sec. 2, Act of August 26, 1937, 50 US.
Stat. 850). In our opinion, sections 11460 and 11463 are so inseparably concerned
with irrigation in their application to the Central Valley Project as to fall within
the puiview of section 8 of the Federal Reclamation Act, s#pra. The significant
thing is that sections 11460 and 11463 state the law of California concerning the
use and distribution of water involved in the construction and opetation of the
Central Valley Project. It is true that these sections ate specifically addressed to
the Water Project Authority and are stated in terms of limitations on its powers.
However, this fact is predicated upon the further fact that, so far as State law is
‘concetned, the Water -Project Authority is the one and only agency of the State
authorized to construct, maintain and operate the project. Consequently, from the
viewpoint of the Secretaty of the Interior, seeking to ascertain the law of Cali-
fornia_concerning the distribution and use of Central Valley Project water in
order that he may obey the mandate of section 8 of the Reclamation Act that he™
“shail proceed in conformity with such laws,” the law of California is to be found
in sections 11460 and 11463. And, insofat as the United States approptiates water
for the putposes of the project and seeks to avail itself of the priorities estab-
lished by the State applications fled under section 10500, it is bound to comply
with the county of origin preferences'established as a condition of any assignment
of such applications by virtue of section 10505.. :

It must be recognized, however, that the general election to conform to State
Jaw contained in section 8 of the Federal Reclamation Act is not controlling upon
the United States to the extent that State law may be inconsistent with other and
mote specific provisions of federal law. That is, a specific federal provision, if it
existed, would govern the general. FHowever, no federal statute of which we ate '
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awate prohibits or prevents federal comphance with the declaration of State lavw
contamei 1pwéections 11460 and. 11463.

"~ This conclusion is apparently shared by the United States Department of the
Interior. Over a period -of years, federal officials have consistently taken the posi-
tion that the United States is bound to observe the provisions of sections 11460
and 11463 in its operation of the project. A number of their official utterances

are collected in a letter to Congressman Clair Engle from the Regional Director,

United States Bureau of Reclamation, dated November 15, 1948 (printed in Cong. -

Rec. Feb. 21, 1949, 81st Cong,, vol. 95, p. A-961). Likewise, the “Comprehensive
Departmental Report on the Development of the Water and Related Resoutces
of the Central Valley Basin,” submitted to Congress by the Department of the

Interior (Aug. 1949, Senate Doc. 113, 81st Cong, 1st Sess.,, pp. 39,.64-65, 104,
©121-122, 125), makes numerous references to protection of counties and water-
sheds of origin. Conformity .with State law in this regasd was further ‘assured
in an official statement of federal policy set forth in the report to the Legislature
by the Joint Committee on Rivers and Flood Control, entitled “proposed Klamath
and Trinity River Diversions and Other Projects of the Central Valley” (May,
1945, pp. 49-51; printed in Sen. Jout. June' 4, 1945, p. 3393).

that: .
“The limitations prescribed in Section 11460 and 11463 shall also
apply to any agency of the State or Federal Government which shall
undertake the consttuction or operation of the project, or any unit
thereof, including, besides those specifically described, additional units
which are consistent with and which may be constructed, maintained,
and operated as. a-patt of the project and in furtherance of the single
object contemplated by this part.” (Calif. Stats. 1951, ch. 1325, p- 3216.)
. It seems obvious that’ the 'intent of this section was to make it clear that the
interpretation of federal officials was consistent with the purpose of the Legislature
in 1933 in enacting sections 11460 and 11463. It temoves any doubt but that, so
far as State law is concerned, these sections do declare the law of the State fot
purposes of federal compliance therewith pussuant to section 8 of the Reclama-
tion Act.
" In concluding on this subject, it should be pomted out that nothing contained
in State law restricts the power of the United States to acquire by exercise of its

power of eminent domain ejther water rights already vested in individual owner-

ship or the unappropriated waters of the State. The reason is that the same federal
statute which reauthorized the Central Valley Project and made section 8 of the
Federal Reclamation Act applicable thereto also expressly empowered the Secre-
tary of the Intetior to acquire all property, including water rights, nece'ssary for the

%" authorized purposes of the project by proceedings in eminent domain or otherw1se

(50 U.S. Stat, 850.).

In 1951 the Legislature added section 11128 to the Water Code, providing

W
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"VIII. Poiver of State Engineer to Impose in Appropriatian Permits Conditions t0.
Effectuate the Prosection Contemplased by Sections 10505, 11460 and 11463, .~
Section 1253 provides: B - '
. “The department [acting through the State Engineer, Sec. 1050.5Y
shall allow the appropriation for beneficlal purposes of unappropriated
! water under such terms and conditions as in its judgment will best
. develop, conserve; and utilize in the public interest the water sought
ﬁ to' be appropriated.” ' "

We have been asked whether, in the proper exetcise of his power under this
section, ‘the State Engineer may effectuate the ptotection of areas of origin pro-
vided for in sections 10505, 11460 and 11463. ' ‘

- Section 1253 is 2 codification of .part of section 15 of the Water Commission -
Act (Calif. Stats. 1913, ch. 586, p. 1021) as amended in 1921 (Calif. Stats. 1921,

ch. 329, p. 443). Sectiops 1254 and 12535 are codifications of the temainder of ‘
section 15 of the act. 'They provide as follows: .

e e T e Rt e
. - -

A s s T

'

1254, “Ia acting upon applications to appropriate water the depart-
ment shall be guided by the policy that domestic-use is the highest use
and irrigation is the next highest use of watet.”
© 1255. “The department shall reject an application when in its
judgment the proposed approptiation would not best conserve the public
interest.” - - ' e . '
The exetcise of the authotity to grant permits. under section 15 of the Water
Comission Act bas been held to be an administrative, not a judicial, function.
" (Bast Bay M. U. Dist. v. Department of Public Works. (1934), 1 Cal. 2d 476,
35 P, 2d 1027; Tware Water Co. v. State W ater, Commission, supta; Mojave River
Irr. Dist, v. Superior Comrt (1927), 202 Cal. 717, 721-722, 262 Pac. 724, 725).
_ The delegation of discretion by the Legislature to administrative agencies and
officers is permissible and is not an unconstitutional delegation of legislative
pawer, if the delegating statute establishes “an ascertainable standard to guide the
administrative body." (Stase Board.v. Thtifs-D-Lux Cleaners (1953), 40 Cal. 2d
436, 448, 254 P. 2d 29, 36.) o

‘Séction 1253 is a statute generally applicable to the granting of water appro-
priations. In conjunction with section 1255 it contemplates that the State Engineer
-act on permit applications in the light of what is, in his judgment, the ‘public
 intetest, In the delegation of legislative authority, the standard prescribed for the
guidance of the agency or official in whom discretionary power is vested is insep-
arable from the particular agency or official in whom such trust is reposed. Con-".
versely, where separate trusts are reposed in two agencies or officials, one may not
presume to exercise the discretion vested in the other. ) '

.

Section 10505 has a specific, as compared to a general, applicability to the
appropriation. of watet, Strictly speaking, it is not concetned with the granting
of petmits to appropriate water at all. It deals solely-with the terms and conditions
upon ‘which applications already filed by the Department of Finance on behalf
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of the,State irself shall be assigned or the priority thereof released to others. The
determination of these terms and conditions the Legislature has specifically entrusted }
to the Department of Finance. The question is whether “in the judgment of the ]

-Department ‘of Finance” the requested release or assignment will deprive the
county of otigin of water needed for its development, Only the Department of
Finance can exetcise such judgment, . ‘ R

In a letter dated September 21, 1939, to the Ditector of Pinance, the Attorney  ~ - ||l
General ruled that in view of section 10505 the Department of Finance must
-gither (a) make a bona fide finding of fact that the assignment in question will
not deprive thé county of otigin of water for future development or (b) ‘include - i
2 reservation for adequate supplies of water for the future development of the i

_county. In either.case, the granting of an assignment by the Department of i

" Finance is, in effect, a certification by the responsible head of that department B
that the purpose underlying section 10505 has been served and that the full meas- . !

- ure of protection has been granted to the county of .origin. When the assignee
seeks to process the assigned application to permit before the State Engineer, the ;
question of the need for and the extent of protection to the county of origin has i
alteady been determined by the one agency expressly authorized and directed by
the Legislature to make this determination. Nothing in section 1253, or any other :

* provision of applicable law, authorizes or even permits the State Engineer to
re-evaluate and re-determine the issue already resolved by the Department of {i

. Pinance. Needless to say, the State Enginer may, and probably should, incorporate - 2

_into afiy ‘permit issued, such provisions and reservitions as may have been stipu- 1
lated by the Department of Finance as a condition of assigning the application i
underlying the permit. Howevet, this is quite a different thing from the -exercise
by the State Engineer of his own judgment concerning the need for protecting the

" county of otigin; for the latter there is no watrant. ' _

" . A different situation exists with respect to sections 11460 and 11463. These
sections, unlike 10505, do not require the exercise of discretion by -an administra-
tive official in order to make them operative. Instead, they express a-limitation on

“the power of the public agencies, state and federal, to which they are directed.
The law of the State so established is a matter of which the State Engineer is bound ~ : |
to ‘take cognizance in passing on applications for water permits. '

“Such action by the State Engineet. may involve the issuing of‘perniits to
(1) an_ inhabitant of:a watershed of origin, seeking to obtain additional water 1
- to meet his increased needs, or (2) an assignee of an application filed by the 4
state under section 10500, . ... . . . .
- As to the first category, in passing upon the application of a petson qualify- 2
ing for the priority granted by section 11460, the State Engineer is to be guided - 0
by the provisicng of sections 11460-11463 s» addition to the other standards ;
provided by law for his guidance in issuing water permits (secs. 1200-1800).
7. . ‘That is to say that an application, otherwise meritorious, made by a person who .
7 - qualifies for the preference granted by these sections, is not to be denied or modi-
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fied or conditioned as the result of any agreement, policy ot practice on the patt
of the public agency constructing or operating the Central Valley Project™ which
would deprive the applicant of any water from the watershed in question to
. which he would otherwise be lawfully entitled. In these circumstances the action
of the State Engmeer would be limited to the granting of the permxt in pmper

enforcement of the mandates of sections 11460 11465

As to any assignee under section 10504 of an application filed by the State,
teference has already been made to the exclusive functions of the Department of
Finance with respect thereto pursuant to section 10505. As noted, the State Engi-.
neer may incorporate into his permit all pertinent terms and reservations which
wete made a condition of the assignment by the Department of Finance.

If the assignee is an- agency of the State engaged in the construction or
operation of the Central Valley Project it is firmly bound, as a matter of law, by
the provisions -of sections 11460-11463 taken in conjunction with section 11128,
And. if the assignee is an agency of the federal government similarly engaged, it
also is bound to comply with sections 11460 and 11463, not by opetation of

_California law alone, however, but 2s a result of the operation of section 8 of the
Federal Reclamation Act considered in conjunction with the law of California
(see discussion, supra, VII). Thetefore, as to either state or federal agencxes
engaged in construttion and operation “of thé “CeiitialValley Project, ‘the State
Engmeer nay’ mcorporate into his permit as condmons thereof the limitations on
the powets of such assignees established by sections 11460 and 11463. However,
it should B& hoted that the statute imposes the limitations in any event, regatdless
of ‘thei ‘iticlusion ‘or omission from the permit.

- 8- G
Opinion No. 54- 159-~J‘anuary 5, 1955

SUBIECT WATER RIGHTS—Right of Depattment of Finance to make condi-
" tional assignments to Water Project Authority of apphcatxons heretofore
‘filed to approptiate water from the Feather River, for use in connection with
the Feather River Project, whete such assignments are conditioned upon the. -
- reservation to the counties of origin of all water necessary for the develop-
ment of such counties, discussed; effect of such assignments on requitements
~ as to diligence also discussed.

Requested by: ASSEMBLYMAN, 2nd DISTRICT.

Opinion by: EDMUND G. BROWN, Attorney General,
Adolphus Moskovitz, Deputy.

The Honorable Pauline L. Davis, Member of the Assembly from the Second
- District, bas asked ouf opinion on a series of questions atising out of a request by
the Water Project Authority of the State of California that the Department of
Finance assign'to the. authority for use in the proposed Feather River Project.
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*ﬁ-«‘v-i% . United States Department of the Interior

BUREAU OF RECLAMATION
Mid-Pacific Reglonal Offive
2300 Cottspe Way =
Sweraments, Califomis 958251698

JULE‘OZNQ' .

To: N cnw Parties (ses atiached list) . ’//
From¥ORirk C, Rodpgers ‘ ' e //‘4 —
Acting Reglonal Director " '@ . z

Subjest: Bast Bay Municlpal Utifty Distict Amendatory Contract No, 14-06-200-51g3A.1 -
American River Division - Central Valley Project, California

This Jetter {5 being written as Tollownp to our conversation erifer this Week fegarding the Ean

Bay Munivipal Utilitles Diswict (RBMUD) Amendatory Contraot, 1t is Reclametion’s position
that the EBMUD contrast is for Amerioan River water. The contrast was degotizied as an

will allow to be diverted at Freoport Is Amesican Rivey water, If Reslametion were 1o ¢ tternpt 1o
daliver Sacramento River water to EBMUD 11 the Freepor! point of divarsioa, it would.require
Californis State Water Resourees Control Board ction and completion of appropriate
environmenta) documentation,

1f you have further qu'ations Or comments concerning this, please do not i:ésitawr 1o cor tact me
or John Davls, Regional Resources Manager, ot (916) 978-5200 (YDD 978-5601),

L




_ Mr, Thomas Birmingham : ‘

-Manager-Attorney ) Mr, Dennis Diemer
Westlands Water District ' State Water Contrastors
PO Box 6056 455 Capito} Mall, Suite 220
Fmsno, California 93703-6056 : . Sactaménto, California -95814
Mr, Walter J. Bishop M. Tenry Brlewine
GenmlManager . State Water Contrectors
Contra Costa Water District - 455 Capito} Ml, Suite 2;10
POBoxH20 - . 8acramento, California 97814
Concord, California 94524 ) '
) Mr. Jim Waldo .
Mz, Thomas.N. Clark ' State Water Coritractors
Mannger, 455 Capitol Mall, Suite 20
. Kem County Water Agency . Sacramenio, Califomia 94814
PO Box 58 , :
Bakersfleld, California 93302-0058 Mr, Starley M. Williams i
Execttive Officer |
Mr. Danle} G, Nelson Santa Clara Valley Wates”, DlSh’m;
- Manager-Seorctary 5750 Alinaden Exprosswsr :
San Luis and Delta-Mendota : San Jom, California 951} 3'3686’
. Water r Authority
PO.Box 2157 ‘
-Los Banog, California 93635
Mr. i Quinn
Metropolitan Water District of
Southern California
1121 L Strest, Suite 900

Swmngno, Califordn 95814
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UNITED STATES '
DEPARTMENT OF THE INTERIOR Contract No.
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Centrel Valley Project, California
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UNLITED STATES .
DEPARTMENT OF THE INTBRIOR Contract No.
BUREAU OF RECLAMATION , 14-06-200-5515A

Central Valley Project, California

GONTRAGT BETWEEN THE UNITED STATES OF AMBRICA AND THE
‘“CITY OF FQLSQH FORX CONVEYANCE OF WATER RIGHTS WATER

e
THIS CONTRACT, wade this ‘g 'uday of Q,twt,f;, » 19_ZL,

in pursuance generally of the Act of June 17, ((8/02 (32 stat. 388), and

acts smendatory thereof or supplementary thereto, all of which are
cozmonly known and referxed to as the Federsl raclamation laws, between
THE UNITED STATES OF AMERICA, bereinafter raferred to as the United
States, and the CITY OF FOLSOM, hereinafter referred to as thea City,
an incorporated city of the State of Califormie, duly organiszed and
sxisting pursuant to the laws thereof,

WITNESSETH, That:

EXPLANATORY RECITALS

WHEREAS, the United States is constructing and operating the
Central Valley Project, California, for the purpoaes, anong othsrs, of
furnishing water for irrigation, municipal, industrial, domestic, and

other beneficial uses; and

Preamble
Explantory Recitals--
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WHEREAS, the United States is constructing the Foleom South
Canal as an integral part of the Central Valley Project and upon 1c|‘
completion there will be available from the Canal & water supply for
agricultu;al and municipal, industrial, and domestic use;{ and |

WHEREAS, the Natomas Water Company possessed certaln rights
in and to the waters flowing in the South Fork of the Americen River,
recognized to be 32,000 acre-feet per year, said rights baing bugnd
on a fiiing in the records of the County of El Dorado, Btate of
Califotnia. in 1851, subsequent diversion and usage im whole or in
part continuously since that time, and by application and devotion
of said rights and said water to beneficisl use; and

WHEREAS, a contract dated June 18, 1951, designated
Contract No. DA-04-167-eng-330, was entered into between Matomas
Water Company and the United States represented by the Corps of
Engineqrs, -herainafter referred to as the Natomas Water Coapany
contract, which ptovidadvcertaln facilities of Natomas Hater Company
for che diversion and conveyance of water from the South Fork of the
Anerican River be rearranged, relocated, or altered and thet the
United States deliver the Company's water; and

uuxn;as. Natomas Water Company conveyed its interest in
said water rights and facilities under said Natomas Water Company

contract to the Southern California Water Company; and

2 ~-~Explanatory lncital:;-
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WHEREAS, inasmuch as sald Natomas Watet'COmpany contract
is still in full force and effect; and

WHEREAS, the Southeyn California Water Company conveyed,
gsold, or otherwise disposed of'llllb of said 32,000 Acre-fegt of
wat;r riéh:s water aﬁd all facilities to the Ciéy; and-

WHEREAS, the Gity and Southern California Water Company

-are entitled to take delivery of the entire 32,000 acre-feet of

water through sald rearranged, relocated, and altered facilities,
with the City obligated to deliver to the Southern California Water
Company through the City's facilities 10,000 acre-feet thareof until
such time as the Folsom South Canal is completed; and

WHEREAS, the City desires a second point of delivery to take
; portion of its.22,000 acre-feet of watét rights water from the
Folsom South Canal; and

WHEREAS, said Folsom South Canal will have the capability,
fromi a design and operating standpoint, to provide the City with
10,000 acre-feet of water per year at a rate not to exceed 2U cubic
feet per second; and

WHERRAS, the full enjoyment of the rights of the City under
this contract are consistent with the overall operation of the Central
Valley Project; and

3 ‘ «~Explanatory Recitalg--~
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WHEREAS, as of the date hereof the United States ssen
no circumstances under which sany incongistency between the full
exercise of the City's rights under this contract and the overall
operation of the Gentral Valley Project will arise; and
VHEREAS, the United States {s willing to trangmsit to the
City through the Folsom SBouth Canal water in a quantity not to excesd
10,000 acre-feet per year; and
WHEREAS, it is the intention of the parties that this
contract sxpressly preserve and recognize the right of the City to
22,000 acre-feet of water rights water and to insure to ths estent
physically possible the availability to the City of such quantity
of water; |
NOW, THEREFORE, in consideration of the covenants berxein
contained, it ie agreed as follows:
DEFINITIONS
1. Vhen used herein, unlese otherwise distinctly expressad er
wanifastly incompatible with the intent hereof, the terms:
(a) ®Becretary” or ®Contracting Officer® shall meen
the Secretary of the United Btates Department of the
Interfor or his duly authorized represemtative;
(b) FProject® ghall moan‘thc Central Vallaey Project,

California, of the Bureau of Reclamation;

4 --Bxplenatory Recitals

article l--
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{c) %¥Canal¥ ghall mean Folsom South Ganal of the
Project;
(d) ®year¥ shall mean a calendar year; and
{e) "alley Canal® sghall mean the Canal running
generally from the Willow Hill Reservoir to its teoninus
in Rancho Co;dova, variously referred to in whole or in
part as the Valley Ditch, the Alder Canal; or the Amexican
River Canal.
DELIVERY OF WATER
2. After the Contracting Officer notifies the City that water
is available from the Canal, the United States shall deliver at the
Canal and the City may accept in lieu of water furnished from the
rearranged, relocated, and altered facilities 10,000 acre-feet per
year at a réte not to exceed 20 cubic feet per second unless greater
quéntities or rates are approved by the Contracting Officer at least
& wmonths prior to such change. The quantity pf water the Gity is
entitied to take directly from Folsom Reservgir each year shall not

exceed 22,000 acre-feet less the quantiiy taklen from the Canal for

%'Wﬂqw

that year.

5 -=-Article 1
Article 2
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POINTS OF DELIVERY--OPERATION AND MATINTENANCE.-
KEASUREMENT AND BRESPQNSIBILITY FOR DISTRIBUTION OF WATER-«
MAINTENANCE OF FLOWS AND LEVELS

3. (a) Water will be delivered to the City pursuant to this
contract:
(1) Directly from Folsom Reservoir at a point
160 feet socheasterly from the easterly right-of-way line
of the Green Valley Road at Station 102467.88 of the Natoma
Canai’Rzlocation, designated “Diversion Point 1¥, on Rxhibit A
attached hereto and made a p;rt hefeof under the following
conditionss
a+. Without expense to the United States,
the Cicy shall care for, operate, and maintain those
certain conveyance facilities provided for under the
Natomas Water Company contract which were conveyed,
sold, or otherwise dispoéed of by Southern California
Water Company to the City, also being known as Natema
Canal Relocation, from Stations 102+67.88 to 260+07.66,
as shown on Exhibit A; and
b. All water delivered pursuant to this
subsection (1) shall be measured by the United States
with existing equipment installed, operated, and

maintained by the United States; and

6 Article 3(a)(1)
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(2) From the Canal approximately at Station 120400,
designated ®Diversion Point 2%, ags ghown on Exhibit A

4. The folldwing facilities shall be
constructed by the United Statau_to be used jointly
by the City and Southern California Water Company:

AL, A turnout through the operating
road to and including the pump well; and .

2. Provision for future addition
of moss screens;

b. The United States hereby grants psmmission
to the City to enter upon, construct, operate, and
maintain its proposed vatef system facilities in, on,
across, and through that portion of the Canal right-
of-way as shown on Exhibic B attached hereto and made
a part hereoi. The iustallation of facilities shall
ba in accordance with plans and npacificgttonl approved
by the Contracting Officer. The United States retains
right of ingress and egress a(.: reasonable times to
maintain, inspect, operate, and read the meters or for
other purposes related to the delivery of water. The
United States alse hereby grants to the Gity right-of~

way for ingress and egress to and from said parcel of

7 article 3(a)(2)b.«-
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land in, on, over, and along said Canal right-of-ways:

Provided, That in exercising the rights of ingress and

egress, the City shall not use any cleated equipment

on any éaved or oiled roads snd shall confine its routes

of travei to e#istiqg roads or ianea As specified by the

Gontracting Officer; and

&+ All water delivered from the Canal shall

be measured by the Contracting Officer at the point of

delivery established pursuant to this subsection (2)

and with aquipmen: furnished, operated, and maiutained

by the Uniced Statess Provided, That said meaguring

equipment shail be installed by the Gity after submicting

installation drawings to the Contracting Officer and
obtaining ais written approval thereto. All determi-
nations relating te the measurement of such water shall
be made by the Comtracting Officer. Upen request of the

City the sccuracy of such messurements will be investi-

8ated by the Goutracting Officer and any errors appearing

therein adjusted.

(b) All other facilities necessary for the diversion aug/or
control of water deiivered to the City shall be the reapongibility of
the City and ail such facilities, wherever located, sball be and
Temain the property of the City, whatever their sature, personal,
mixed, Or real.

8 --Article 3(a)(2)c. - (b)
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tc) The United States shall not be responsible for the
control, carriage, handling, use, disposal, or distribution of water
which may be furnished tao the Gity beyond the delivery poimts establisghed
pursuart to this article, nor for claim of damage of amy nature whatso-
ever, includiang but not iimited to property damage, persomal inju:y,
or deatk arising out of or comnected with the control, carriage,
nandling, use, disposal, or distribution of such water beyond the
points of diversiom.

(d) The United States shall make all reasonable efforts,
consistent with the overall operation of the. Project, to maintain
sufficient flows and levelas of water froﬁ the Folsom Reserveir and
in the Canal to rfurnish water to the City at the delivery points
establighed pursuant to this articie.

(e) The United States may temporarily discontinue or reduce
the quancity of water to be furnished to the City as berein provided
for the purposes of investigation, inspection, maintenance, vepair,
or replacement of any of the Project facilities or any part thereof
necessary for thg furnishing of water to the City, but go far as
feasible, the United States will give the City due notice in advance
of such teuperary disconcinuance or reduction, except in case of

amergency, {n whick cate no notice need be given: Provided, however,

That the United States shall use its best efiorts to aveid any

9 Arcicle 3{¢) - (e)--
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_discontinuance or reduction in service for a period longer than

3 days. . In the event of any such discontinuance or reduction,

upon resumption of service and if requested by the City, chg United
States will éttempt to deliver the quantity of water which yould have
teen furnished hereunder in the abéence of such contingeﬁcy.

ASSIGMMENT LIMITED--SUCCESSORS AND ASS1GNS OBLIGATED

4. The provisions of this contract shall apply to and bind
the successors and assigns of the parties hereto, but no assignment
or transfer of this contract or any part or interest therein shall
be valid until approved by the Contracting Officer.

CONTINGENT ON APPROPRIATION DR ALLOTMENT OF FUNDS

5. The expenditure or advance of any money or the perfo¥mance
of any work by the United States hereunder which may require an
appropriation of money by the Congress or the allotment of funds shall
be contingent upon such appropriation or allotment being made. No
liability shall accrue to the United States if funds are not so

appropriated or allotted.

1u «=Article 3(e)
Article 4
Article 5
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'EFFECTIVENESS OF CONTRACT

6. This contract shall become effective on the date hereinabove
written and shall supersede the obligation of the Unfted States to
deliver water to the Gity under the Natomas Water Cowpany contract.

GIALITY OF WATER

7. The operation and maintenance of Project facilities and
the construction of new Project facilities for the provision of
water under this contract shall be performed in such a manner as
is practicable to maintain the quality of raw water to be furnished
hereunder at the highest level reasonably attainable, as determined
by the Contracting Officer, The United States is under no obligation
to construct or furnish water treatment facilities to maintain or
better the quality of water éxcepc to the extent such facilities are
expressly referred to elsewhere in this contract as a part of the
Project facilities to be conscruéted by the United States pursuant
to Reclamation law or as otherwise required by law. Further, the
United States does not warrant the quality of water to be furnished

pursuant to this contract.

11 Article 6
Article 7
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QFFICIALS NOT TO BENEFIT

8. (a) Ko Member of or Delegste to Congress or Resident

Goumissioner shall be admitted to any share or part of this contract

or to aﬁy benefit that may arise herefrom. This restriction shall

not be construed to extepd to this cgntract if mad; with a corporation
or company for its general bemefit.

(b) No offficial of the City shall receive any benefit that
may arise by reason of this contract otharvthan as a landowner within
the City and in the same manner as other landowners within the City.

NOTICES
9. Any notice, dexmand, or requet:_au:horized or required by
this contract shall be deemed to havé besn given when msiled, postage

prepaid, or delivered to the Regional Director, Region 2, Bureau of

‘Reclamation, 2800 Cottage Way, Sacramento, Galifornia 95825, on

behalf of the United States and to the City of Polsow, 50 Natoma
Street, Folgom, Cglifornia 95‘30. on bebalf of the City. The
designation of the addressee or the address may be changed by notice
given in the Sume mauner as provided in this article for other

notices.

12
Article 8
Article 9




1 : IN VITNESS WHEREOF, the parties hereto have executed

2 this contract the day and year first above written.

W

THE UNITED STATES OF AMERICA

G
ng Regional Director, Region 2
Bureau of Reclamatio
s
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RESOLUTION NO, =283

RELATIVE TO EXECUTION OF CORTRACT WITH
THE UNITED STATES OF AMERICA REGARDING
FOLSCM SOUTH CANAL

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF FGLSOM:

That the City Council of the City of Folsom hereby approves
of the terms and conditions of the document attached hereto, entitled
""CONTRACT BETWEEN THE UNITED STATES OF AMERICA AND THE CITY OF FOLSOM
FOR CONVEYANCE OF WATER RIGHTS WATER," and hereby authorizes the

Mayor and the City Clerk to execute said contract on behalf of the
City of Folsouw,
PASSED and ADOPTED this __7th day of June, 1971, by the follow-

ing vote on roll call:

AYES: Councilmen B8ullard, Goodell, Kipp, Relvas, Slater
NOES: ‘Coﬁncilmen None

 ABSENT: Councilmen “ore

s/s John E, Kipp, Jr,:
' VAYOX

ATTF.ST: /s Artie M, Davies
» “TITY CTLERK

I hereby certify that the frregning
Resnlution was passed and adopted ©y
the City Council at a regular meeting
held on June 7, 1977, = 5
et i -é;ézpzz«»/
Artie-M, Davies
City Clerk
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UNITED STATES Contract No.
DEPARTMENT OF THRE INTERIOR 14-06-200-4816A
BUREAU OF BECLAMATION
Central Valley Project, California

CONTRAGT BETWEEN THE UNITED STATES OF AMERICA AND SOUTHERN
CALIFORNIA WATER CORMPANY FOR CONVEYANCE OF WATER RIGHTS wATER
THIS CONTRACT, made this 37 Zl"day of _JHaey 197,

in pufsuance generally of the Act of June 17, 1902 (32 ézgt. 388), and

acts smendatory thereof or supplementary thereto, all 65 which are
commOnly‘known and referred to as the Federal reclamﬂtion_laws?
letween. THE UNITED STAIES OF AMERICA, hereinafter referr;d to as the
tnited States, and the SOUTHERN CALIFORNIA WATER COHEANY, heteinafte:
referred to ag the Company, a corporation organized and existing under
the laws of the State of California,

WITNESSETH, That: '

EXPLANATORY RECITALS

WHEREAS, the United States is con;tructing and operating the
Cenﬁral Valley Project, dalifotnia, for the purpose,.smong othefs, of
furnishing water for irrigation, wmunfcipal, industrial, doméstic, and
other beneficial uses; and

HBEREAS, the United Statép is constructing the Folsom South
Canal as an integral part of the Central Valley Project and upon 1its
completion there will be availabln from the Canal a water supply for

agricultural and municipal, industrial, and domestic uses; and
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'HHEBBAS, the Natomas Water Company possessed certain rights
in and to the waters flowing in the South Fork of the American River,
recognized to be thirty-two thousand (32,000) acre-feeg pei year, said

rights being based on a filing in the records of the County of Bl Dorado,

- State of California, in 1851, subsequent diversion and-usage in whole or

in part continuously since that tima.'and.by application and davokién of
said rights and said water to~benaficial us;; and
 WHEREAS, .a contract dated June 18, 1951, designated Contract

No. DA-04-167-eng-330, was entered into between Natomas Water Company
and the UnitedlStates repregénted:by the Corps of Engineers; which
provided that certain éacilitie: of Natomas Water Company fof the
diversion and conveyance of water from the South Fork of the American
RBiver be rearranged, relocated, or alt;red and that the United States
deliver the Company's uater;‘and

WHEREAS, Natowas Water Company conveyed its interest in ssid
water rights and fac{lities under Contract No. DA«04-167~eng-330 to tha
Company; and V

WHEREAS, inasmuch as sai& Natomas Water Company contract is
still in full force and effect except as modified by'thls contracﬁ; and

WHEREAS, the Company hga'conveyed, aald, or otherwise disposed
of eleven-sixteenths (11/16) of thirty-two thousand (32,000) acre;fect

of water rights water to the City of'Folsom: and

\¢
. W

\,)p
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HRERBAS the Company 13 taklng delivery of the remaining
five-sixteenths (5/16) or ten thousand (10 »000) acre~fast of uater
rights water from said rearrangedl relocated, and altered Enctlitics; and
HHERKAS, said Folsom South Gannl will have the capability.

from a deslgn and operatlng standpoint. to providn the Conpany wlth

 ten thousand (10.000) acre-feet of water per year at a rate not to

exceed twenty (20) cubic feet per second uiehout the necessity for
rationing, 1nterruptions, or other putages; and

WHEREAS , the COnpany desires to take delivary of. said ten
thousand (10,000) acre-feet of waror rights water from the Folsom South
Canal; and .

WHEREAS, the full enjoyment of tha righzs of the Company under
this contract are conaistent with the everall operation of the Central
\alley Ptoject~ and

WHEREAS. as of the date hereof the United States saes no
circumstances under which any inpqnptncency;betueen the full axercise
of the Company's rights under this‘céntract Qnd the overall operation
of the Central Valley Project will arise; and

WHEREAS , the'Un’;red States is Mlnng to traiismlt to the
Company through the Ganal the ten thousand (10,000) acre-fset of water
referred to; and

WHEREAS, it is the intention of the parties that this contract
exﬁ;essly preserve and recognize the right of the Company to ten thousand

(10,000) acre-feet of ‘water rights water and to insure to the extent
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physically pussible the availability to the Company of such quantlcy"
of water from the Folsom South Canalj
NOW, THEREFORE, in consideration of the covensnts herein
contained, ir {s agreed a; follows: .
' DEFINITIONS

1, When used 5erein, unless otherviqg distinctly expressed or

manifestly incompatible with the intent hereof, the tenss:

(a) "Seciatsry" or "Contracting Offlcer".shall wean the
Secretary of the United States Department of the Intartor or
his dnly authorized representative:

(b) “Project" shall mean the Central Valley Project,
California, of the Bureau of Reclamation'

(c) "Canal" shall mean Folsom South Canal of the Project;

(d) ‘"year" shall mean & calen&ar year; and

(¢) "Valley Canal' shall mean the Canal running generally
from the Willow Hill Beservoir to its teminus in ﬁéncho Cordova,
variously referred to in wholi or fn part as the Valley Ditch,
the Alder Canal, or the American River Canal,

DELIVERY OF WATER

2. The United States shall deliver and the Company shall accept
a quantity of water not to exceed ten thousand (10,000) acre-feet per

year at a rate not to exceed twenty (20) cubic fe¢t per aeeond.
) _ AQ&D l\‘%)?Fe,v,.
4 S 15\ e
. 3 - \)'
P
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POINT OF DELIVEKY--MEASUREMENT AND RESPONSIBILITY
FOR DISTRIBUTION OF WATEK--MAINTENANCE OF FLOWS AND LEVELS--'
FACILITIES TQ BE FURNISHED BY UNITED STATES AND_ CQ{PANY--
TEMPORARY REDUCT] ONS

3. (a) The water to be fﬁrﬁished to the Company pursuant to
this contract will Qe delivered approximately at staéion 120 + 00,
through a turnout structure to the préperty'shown on ‘the attached -
drawing marked Exﬁibit A and'desigdated "Pumping Plant Area." This
site {5 to be used by the Company for the purpose of installing 1tsl

water works such as, for example, booster pumps and related electrical

equipment including transformers and switehboards, required piping,

valves, meters, screening devices and any other equipment needed to
enable the Company to take ten tbousand (10,000) acre= fcet of water

annually Erom the Folsoq South Canal and to transfer it to the water

' system of the Gompany. Phygical and legal provision for ingress and

2gress to the site for all purposes related to the Companj's use will
be provided by~:he United StQtes from its operating road along the iight
bank of the Canal and then crossing the Equestrian Trail to the site.
" (b) The following fauili;tea shall be cﬁnstructed by the

United Stateg_to he useq:join;ly by the Company with tha City of Folsoin:

(1) A turnout through the operating road to.and

1nc1udiﬁg.the pumé well; and ’ |

(2) Proyisioi for fﬁture addition of moss screens.
All other fgcilitias necessary fo; the divarsioé and/or control of water
delivered to the Company shall be the tesponsibtl!ty of the CQmpahﬁ and

all such facilities, wherever located, sball be and remain tha property

af the Company, whatever their nature, personal, mtxed, or real.
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(C) The United States hereby grants permission to the

'Company'to enter upor, construct, operate, and maintain {ts proposed

water system facilities in, on, across, and through that portion of
th; Canal right-of-way, as shown on-Exhibit A, Thé ingtallation of -
facilities shall be in acchd&n&e with plans'aﬁd épécifications aﬁprovad‘
by the don:ractiné Officer. The United States retaiés righi of ingress
and egress at reasonable times to maintain, inspect, operate, and read .
the meters or for other pufpéses telntgd4;o fhe delivery of water. The
United States also hereby grants to the Company rights-of.way for ingress
and egress to and from said parcel of land in, on, over, and along said
Canal right-of-way: PFProvided, That in exercising the rights of ingress
and egress the Company shall not use any cleated equipment on Qny paved
or oiled roads and shall cénfine ics foutes of travel to existing roads
or lanes as specified by the Contractipg Offlceg..

(d) All water daltverea from the Canal shall be measured by
the Contracting Officer at the point of delivery established pursuant
to subdivision (a) of this article apd ui?h equi pment fﬁrnished, operated,
and maintained by the United States:. Provi&ed, That said measuring
equipment shall be installed by the Company after submitting installation
drawings to the Contracttng_officer.and obtaining his written approval
théreto. All determinations relating to th; measurement of such water
shall be made by the Contracting Officer. Upon reguest of the.éompany
the accuracy of such measurements will be investigated by the Contracting

Officer and any errors appearing ttercin adjusted.

6
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(e) The United States shall not be responsible for the

control, carriage, handling, use, disposal, or distribution of water

.which may be furnished to the Conpany beyond the delivery point

established pursuant to this article, Qor for claim of damage.of
any nature whatsoever ingludiﬁg but not limited to property damagé,
personal 1njur§, or death arising out af or connected with the control,
carriage, bahdling,-use, disposal, or distribution of such water beyond
the point of diversion. |

(f) The United States shall make a1l reasonable efforts,
consistent with the over-all operation of the Projecf, to maintain
sufficient flows'and levels of water in the Cangl to furnish water to
the Company at the full designed capacity of the turnout established
as the delivery point pursuant to this article,

(g) The United States may temporarily discontinue or reduce

the quantity of water to 'be furnished to the Company ag herein pro-

vided for the purposes of investigation, {nspection, maintepance,
repair, or replacement of any of the Project facilities or any’part
thereof necessary for the futnisﬁing of water to the Company. The
delivery of water to the Company will be discontinued or reduced
proportionately with other users of water from the Canal who are
similarly situsted. So far as feasible the United States will give

the Company due notice in advance of such temporary discontinuance or
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reduction, except in case of emergency, in which case no notice need

be given: Providgd, however, That the United States shall use fits
best efforts to avoid any discontinuance or reduction in service for

a perfod longer than chreé (3) days. 1In the event of an; such dis-
continuance or réduction, upon resumption of sexrvice and if gequested
oflthe Contracting Officer or such other person as hé may designate in
writing to receive such request by.the Company, 1p writing, the Uniced
States will attempt to deliver the quantity of water which would have
been furnished hereundci in the absence of such contingency.

ASSTGRRENT ~-SUCCESSORS AND ASSIGNS OBLICATED

4. This contract shall fnure te the benefit of and be binding

upon successors and assigns of the parties hereto. Notice shall be

‘given to the Contracting Officer of any assignment or transfer of this

iontract or any part or interest therein.

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

3. The expenditure of any money or the perfotmancg of any wor}
by the United States hereunder whi?h may require appropriation of money
by the Congress or the allotment of funds shall be contingent upon such
appropriation or allotment being made. Nq liability shall accrue to the

United States 1f funds are not so appropriated or allotted.

EFFECTIVENESS OF CONIRACT

6. This contract shall:
(a) Become effective when the Company begins taking water

water at the delivery pofnt provided hereunder; and
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(b) Supersede the obligation of the United States to

© deliver water to the Company under the Natomas Water Company contract.

QUALITY OF WATER

7, Tﬁe operation and maintenance of Froject facilities and the
conscructioﬁ of new Project facilities for thé provision of water under
this contract shall be performed in such a manner as is practicable to
majntain the quality of raw water to be furnished hereunder. The United
States 1s under no dbligation to construct or furnish water treatment
facilities to maintain or better the quality of water except to the
extent such facilities are expressly referrad to nlsewhere in this
contract as a part of the Project facilities to be constructed by the
Unlted States pursuant to Reclamation law or as otherwise required by
law, Further, the United States does not warrant the quality of water
o be furnished pursuant to this contract.

OFFICTALS ROT TQ BENEF1T

8. (a) No Kember of or Delegate to Congress or Resident
Commissioner shall be admitted to any share or part of this contract
¢r to any benefit to arise therefrom. This restiction shall not be
censtrued to extend to this contract if‘made with a.éorporacion for

its peneral hanefit.
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(b) Mo official of the COmpany shall receive any benefit

that may ariae by reason of this contract ‘other than as a atockhclde"

within the Company and in the same mannér as othar stockholder5 within
the Company.
NOTICES
9. (a) Any notice authorized or required to be given to the

United Statee shall be deemed to hava been given when mafled postage

~ prepaid, or delivered to the Regiona] Director, Region 2, Bureéu of

Reclamation, 2800 Cottage Way, Sacreniento, Cslifornia 95825. Any
notice authorized or required to be given to-the District shall be
deemed to have been given when mailed inm a postage prepaid or franked
envelope, or delivered to the Southern Californfa Water COmpany,
10667 Folsom Boulevard, Rancho Cordova, California 95670,

(b) The designation of the addressee or the address given
above may be changed by notice given in the same manner as provided
in this article for other notices,

(¢) This article shall not preclude the effective service

of any such notice or announcement by other means provided by law.

10
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