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RESPONSE
Stockton East Water District – Karna E. Harrigfeld 
August 2, 2004 

General Responses 

SEWD-i
The commenter asserts that releases deprive SEWD of its full contractual entitlement for water 
from New Melones. Because there are ongoing claims in regard to the SEWD and Central San 
Joaquin Water Conservation District in regard to water service from New Melones Reservoir in 
both administrative and judicial forums and because these statements appear to be for the 
purpose of describing SEWD’s view of those historical events and not central to the compliance 
with NEPA and CEQA and the adequacy of the EIS/EIR, the lack of response does not constitute 
agreement or acceptance of these assertions. 

SEWD-ii
Releases from New Melones for water quality purposes have changed because of many factors 
including the amounts of water delivered to CVP contractors and the refuges. Regardless of these 
changes, the transfer alternatives examined in this EIS/EIR and their possible effects upon New 
Melones operations and water quality in the river are described and quantified sufficiently. The 
alternatives have been analyzed against the current hydrologic setting and the projected future no 
project setting.

SEWD- iii 
The commenter seems to be questioning the baseline or no project alternative descriptions. This 
issue and inquiry is fully addressed in response SEWD-2. 

Specific Responses 

SEWD-1  
All water transfers are reviewed and approved by Reclamation with consideration of our Water 
Transfer Guidelines and consistency with CVPIA. The alternative suggested by the commenter is 
outside of the identified scope of the transfer project.

SEWD-2
When a project is a continuation of a previous project, the determination of the appropriate 
baseline for the environmental analyses, combined with the requirements of both NEPA and 
CEQA, requires reference to prior Congressional Acts.

In 1992, the CVPIA was adopted by Congress. Section 3406(D) provided in part that
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“. . . the Secretary shall provide, either directly or through 
contractual agreements with other appropriate parties, firm water 
supplies of suitable quality to maintain and improve wetland 
habitat areas on units of the National Wildlife Refuge System in 
the Central Valley of California. Los Banos, Volta, North 
Grasslands, and Mendota State wildlife management areas; and on 
the Grasslands Resources Conservation District in the Central 
Valley of California . . . Provided, that the Secretary shall be 
obligated to provide such water whether or not such long term 
contractual agreements are in effect . . .  

“(2) Not later than ten years after enactment of this title, the 
quantity and delivery schedules of water measured at the 
boundaries of each wetland habitat area described in this paragraph 
shall be in accordance with Level 4 of the ‘Dependable Water 
Supply Needs’ Table for those habitat areas as set forth in the 
Refuge Water Supply Report and the full water supply needed for 
full habitat development for those habitat areas identified in the 
San Joaquin Basin Action Plan/Kesterson Mitigation Action Plan 
Report prepared by the Bureau of Reclamation.”  

Section 3403(J) defines “Refuge Water Supply Report” as the 1989 report of the Department of 
Interior. Whether or not there is a transfer from the Exchange Contractors to permit a proper 
CEQA/NEPA process, the current condition of water being supplied from the Delta Mendota 
Canal to the Refuges is required both because this is the law and because of the current physical 
environment. 

Under CEQA and NEPA, legal enactments and programs approved by Congress are not subject 
to discretion or change. Further, in January of 2001 a final EA/IS on the San Joaquin Valley 
Refuge Supply Alternatives was completed by the Bureau of Reclamation and the environmental 
impacts and alternatives of supplying water to the Refuges was fully examined.  

Under NEPA 40 CFR 1502.14, 1500.1(a), in some circumstances an EIS must examine 
alternatives that are outside an Agency’s jurisdiction or power and in conflict with law or Court 
orders if they are reasonable. However, this is not a basis for ignoring the current physical 
environment that includes water transfers from the Exchange Contractors for refuge use. If this 
EIS/EIR were to examine an alternative in which no refuge water was available or no transfer of 
Exchange Contractor water would be provided for refuge use, the objectives of NEPA and 
CEQA of providing a scientific and accurate description of the current human environment and 
the likely changes in that environment from the project or its reasonable alternatives would be 
ignored.. As 46 Federal Register 18026 as amended 51 Federal Register 15618: “Forty Most 
Asked Questions Concerning NEPA Regulations,” Question 3, states:

“Therefore, the ‘no action’ alternative may be thought of in terms 
of continuing with the present course of action until that action is 
changed. Consequently, project impacts of alternative management 
schemes would be compared in the EIS to those impacts projected 
for the existing plan. In this case, alternatives would include 
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management plans of both greater and lesser intensity, especially 
greater and lesser levels of resource development.”  

A subset of the comments refers to the appropriateness of utilizing the provision of 71,600 acre-
feet annually to the Refuges from the Exchange Contractors as the baseline or the No Action/No 
Project Alternative. It is suggested by the commenter that the proper analysis would be to assume 
that no water transfer from the Exchange Contractors for Refuge use would occur. The Courts 
have provided guidance in those situations under CEQA where previous actions or policies have 
led to changes in the environment. The Courts have answered the question of whether it should 
be assumed, for purposes of the baseline or no project alternative, that the previous changes in 
environmental conditions should or could be reversed by directing that the existing physical 
conditions of the environment are the baseline to measure and analyze environmental impacts 
against. The Courts affirm that some theoretical environmental condition, should reauthorization 
of a project not be granted, is not the proper baseline when an EIR is being prepared. Remy 
Thomas, Guide to California Environmental Quality Act, 10th Edition p. 162-7: Environmental 
Planning and Information Council v County of El Dorado (3d Dist 1982) 131 Cal.App.3d 350,
352; Christward Ministry v Superior Court ( 4th Dist 1986) 184 Cal.App.3d 180, 186-187; 14 
CCR 15125, 15126.6; Black Property Owners Association v City of Berkeley (1st Dist 1994) 22 
Cal. App.4th 974, 985-986.

Under NEPA, even if a current practice or program could be discontinued, the proper baseline 
and the basis for considering a no action alternative is the existing physical conditions. American 
Rivers v FERC ( 9th Cir. 1999) 187 F.3d 1007 (FERC not required to consider a dam as removed 
and not in operation as baseline or no project alternative). 

Refer to response STOCKTON-5 for further explanation of the No Action and existing 
conditions descriptions and response SDWA-2 for examining the incremental delivery of 
additional Level 4 refuge supplies not previously supplied by the Exchange Contractors. 

CVPIA requires Interior to acquire additional water supplies, known as Incremental Level 4, to 
meet optimal waterfowl habitat management needs at National Wildlife Refuges in the Central 
Valley of California, certain State of California wildlife management areas, and the Grassland 
Resource Conservation District (collectively known as refuges). Incremental Level 4 is defined 
as the difference between historic annual average water deliveries (Level 2), and the water 
supplies required to achieve optimum waterfowl habitat management (Level 4).  

Project impacts as identified in this EIS/EIR have been determined through comparison of the 
No Action/No Project against the proposed project. The No Action/No Project Alternative would 
result in no transfer of water from the Exchange Contractors to either the refuges or to any of the 
other potential water users, but the Refuges would receive Level 2 and Level 4 water from other 
sources because of the Congressional directive. Under the No Action/No Project, the Exchange 
Contractors would recover and reuse for their own operations approximately the same amount of 
tailwater flows that have recently benne otherwise transferred. The reused water would be 
integrated in the Exchange Contractors’ water supply and likely reduce groundwater pumping 
that currently helps meet irrigation demands.  

Under No Action/No Project, deliveries to the refuges would consist of Level 2 plus a portion of 
the Incremental Level 4 that could reasonably be obtained from sources other than the Exchange 
Contractors. Level 2 deliveries would be the same under the No Action/No Project and the 
Action/Project Alternatives. Under No Action/No Project, there would be no Incremental Level 4 
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deliveries to the refuges purchased from the Exchange Contractors. However, some Incremental 
Level 4 water supplies would be purchased from other willing sellers.

Under No Action/No Project, deliveries to the refuges are assumed to consist of 257,501 acre-
feet of Level 2 plus 75,694 acre-feet of Incremental Level 4. In 2002 and 2003, Interior’s Water 
Acquisition Program obtained an annual average of approximately 79,963 acre-feet from all 
sources including 62,250 acre feet from the Exchange Contractors. Under No Action/No Project, 
the Water Acquisition Program would continue to meet Interior’s requirement to acquire 
Incremental Level 4 supplies for the refuges through purchases of water from willing sellers.  

Since 1994, the Water Acquisition Program has made Incremental Level 4 purchases from 29 
different water districts in addition to the Exchange Contractors. In the absence of purchases 
from the Exchange Contractors, the Water Acquisition would focus on willing sellers including 
those that have previously sold water to the program. For EIS/EIR modeling, general 
assumptions have been made about the sources of water under the No Action/No Project based 
on recent acquisition efforts. The specific water districts that would provide the water in any 
given year have not been identified at this time, since this would be highly speculative. As with 
all water purchases made by the Water Acquisition Program, appropriate environmental 
documentation would be prepared to would address the individual and cumulative impacts of 
water acquisitions. It is also noted that the overall impacts of providing Level 4 refuge water 
supplies have been identified in the Programmatic EIS/EIR for the Central Valley Project 
Improvement Act (Reclamation 1997c) and in the EA/FONSI completed in January 2001 for the 
refuge water supply contracts (Reclamation 2001).

SEWD-3
The response to SEWD-2 is included herein. SEWD refers to the appropriateness of utilizing the 
provision of 71,600 acre-feet annually to the Refuges from the Exchange Contractors as the 
baseline or the No Action/ No Project Alternative. It is suggested that the proper analysis would 
be to assume that no water transfer from the Exchange Contractors for Refuge use would occur. 
It is unclear whether the commenter suggests that it be assumed that no Exchange Contractor 
water is delivered to the refuges or that water be delivered to the refuges from some other source, 
or that water be transferred for other uses and purposes. 

The Courts have provided guidance in those situations under CEQA where previous actions or 
policies have led to changes in the environment, and have answered the question of whether it 
should be assumed, for purposes of the baseline or no action alternative, that the previous 
changes should or could be reversed. In Remy, Thomas, Guide to California Environmental 
Quality Act, 10th Edition, p. 162-7, it is emphasized that the existing physical conditions of the 
environment are the baseline to measure and analyze environmental impacts, and that some 
theoretical condition should re-authorization of a project not be granted is not the proper baseline 
when an EIR is being prepared. Environmental Planning and Information Council v. County of 
El Dorado (3d Dist. 1982) 131 Cal.App.3d 350, 352; Christward Ministry v. Superior Court (4th

Dist. 1986) 184 Cal.App.3d 180, 186-187; 14 CCR 15125, 15126.6; Black Property Owners 
Assoc. v. City of Berkeley (1st Dist. 1994) 22 Cal.App.4th 974, 985-986. 

Under NEPA, even if a current practice or program could be discontinued, the proper baseline 
and the basis for considering a no action alternative is the existing physical conditions. American
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Rivers v. Federal Energy Regulatory Commission (9th Circuit 1999) 187 F.3d 1007 (FERC not 
required to consider a Dam as removed and not in operation). 

Refer to responses STOCKTON-5 and SDWA-2. Existing conditions are as of October 2003 and 
reflect activities leading up to the state of the physical and social environments in 2003. 

SEWD-4
The description of alternatives explains the total water transfer program. It specifically states that 
Alternative A is similar to the level of implementation currently underway for noncritical years 
(page 2-13). In the analysis of environmental effects of any program involving 80,000 acre-feet 
of tailwater recover/conservation, the incremental change over the existing condition/No 
Project/No Action is explained in Section 4 and Appendix B, both for water development alone 
and water development combined with water disposition. For example, Alternative A’s 
conservation scenario is discussed on page 4-15: “…the Exchange Contractors would increase 
their water development by 10,365 acre-feet above baseline, including tailwater recapture of 
16,365 acre-feet during noncritical years to achieve 80,000 acre-feet of transfer water…” 
Substantial effort was made in the Draft EIS/EIR to explain the effects of a wide range of 
programs in comparison to baseline conditions, and the environmental consequences sections are 
the appropriate location for this discussion. 

SEWD-5  
The commenter objects to not including additional purposes for the water: use of water in the 
San Joaquin River for water quality for salinity and fish and wildlife purposes. The project 
purposes were established by the lead agencies. The Exchange Contractors are free to reject 
other purposes that do not meet their program’s specific objectives, and Reclamation’s purpose 
to acquire water for the refuges is their CVPIA requirement that fits with the Exchange 
Contractors’ objectives. See response SEWD-1 above. The earlier request by SEWD and others 
for additional purposes and alternatives to meet those purposes could be addressed in the future 
with the completion of other projects/planning studies focused on San Joaquin River restoration 
and TMDL requirements of the State Board. Section 1.3 of the text has been supplemented to 
include brief descriptions of these and other related projects and activities that are underway but 
not yet approved. 

SEWD-6
Comment noted and considered. It is recognized that many factors influence the flow and quality 
of the San Joaquin River. In the context of the EIS/EIR analysis, the statement merely reflects 
the nexus between changes in flow and quality conditions in the San Joaquin River and the 
operation of New Melones. 

SEWD-7  
See response SDWA-13. The analysis incorporates recent, gaged information concerning the 
Exchange Contractors’ discharges to Mud and Salt Slough. The reference to “difficulty” is the 
reference to the fact that some drainage flows are through accretion to Salt and Mud sloughs and 
not measured at gauges, and the percentage of accretion flows that may arise from the Exchange 
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Contractors service area application of water, compared to the amounts of waterfowl habitat use 
accretions or drainage accretions from other service areas, are difficult to determine as to origin. 
Since the project proposes not to change the accretions from waterfowl habitat or other districts 
or the unmeasured accretions that may originate in the Exchange Contractors service area, the 
methodology for examining impacts would appear to be correct.  

The analysis in this EIS/EIR deals with return flows to the River specifically from proposed 
transfer program actions involving tailwater recovery and temporary land fallowing. Other 
drainage is not associated with the proposed program, and the sentence is an acknowledgement 
that it exists (under the affected environment section) but has not been quantified. This “other 
drainage” would be considered/quantified in other studies underway to deal with the Regional 
Board’s TMDL water quality requirements and Conditional Waiver Program for irrigated 
agriculture that involve the Exchange Contractors.  

SEWD-8  
See responses SEWD-2 and SEWD-3 above. The assumptions for No Action/No Project are 
appropriate and correct. The effects analyses for surface water and other resources are based on 
our reasonable analysis, quantifications, and assumptions about what would happen in the 
absence of this water transfer and are not speculative nor are they an attempt to underestimate 
effects which we have identified as significant. 

Furthermore, the portrayal of the Exchange Contractors’ anticipated actions under the No Action 
scenario is based on information provided by the Exchange Contractors, and represents the 
expected operation of the facilities that they directly control if no transfers occur. The 
commenter is merely disagreeing with what the Exchange Contractors say they will do and how 
they will utilize the water resources available to their service area. 

SEWD-9  
See responses SEWD-2 and SEWD-3 above. The reuse of tailwater is currently an ongoing 
practice within the service area of the Exchange Contractors, and will continue with the transfer 
project. Any impacts associated with the tailwater reuse have already been experienced and are 
in fact a part of the existing condition. 

SEWD-10  
The analysis does evaluate the development of various levels of transfer water (e.g., 80,000 acre-
feet under Alternative A). And, the effect of developing that amount of water is appropriately 
determined against Existing/No Project conditions. The Existing/No Project condition has been 
adequately formulated (see response SEWD-8); therefore, this comment is moot. The effects on 
water quality and flow at Vernalis are illustrated in the analysis for each alternative and its 
variations (e.g., see Table 4-11 and Table 4-11). The information is provided for the effects of 
development only, and the effects of the combination of water development and disposition (e.g., 
see Table 4-16 and Table 4-17). The amount of water that is required to compensate for water 
quality or flow changes due to the transfers is measured against the operation of New Melones 
Reservoir, and illustrated in tables such as Table 4-13. The analysis methodology does not 



 Appendix E 
 Comments and Responses 

Final EIS/EIR Appendix E  E-122

require, nor depend on the identification of the amount of water that is required to “ensure” water 
quality and flow objectives be met (see response SDWA-8). 

SEWD-11  
New Melones will react to changes in San Joaquin River conditions (see response STOCKTON-
9). The analysis methodology does not need to specifically consider whether or not Reclamation 
is meeting flow or water quality objectives at Vernalis (see response SDWA-8). The effects of 
the transfers measures the counteractions necessary at New Melones to maintain the Existing/No 
Project conditions at Vernalis whenever the objectives control, whether or not Reclamation is 
fully complying with the objectives. The tables and graphs at Vernalis illustrate the resultant 
flow and quality conditions at Vernalis net of counteractions at New Melones. 

SEWD-12  
The commenter is mixing contexts. In the context of isolating the effect of removing a source of 
water with a quality worse than the quality of the water at a downstream location, with all other 
influences remaining the same, the downstream quality will improve. In the circumstance that 
New Melones releases are controlling the quality at Vernalis, any change upstream of the 
Stanislaus River will result in a change in releases at New Melones, and the water quality 
condition at Vernalis will appear to be unchanged. This effect could go either direction with 
water being retained in New Melones or additionally released from New Melones. The 
commenter also argues with the reaction of New Melones to changing conditions in the San 
Joaquin River (see response STOCKTON-9). 

SEWD-13  
Comment noted.  

SEWD-14  
The comment is correct in terms of the precise implementation of the Interim Plan of Operation. 
The annual transfer approval process would identify this highly unlikely circumstance. 

SEWD-15  
Comment noted and considered. The analysis of incremental effects is appropriate for reasons 
stated above for establishing the existing condition baseline for a NEPA/CEQA analysis. See 
responses STOCKTON-13 and STOCKTON-15 regarding Reclamation’s responsibility to meet 
flow and water quality objectives at Vernalis, and the mitigation of impacts to New Melones. 

SEWD-16  
Yes, the table reflects the net potential changes in New Melones releases due to water being 
developed by the Exchange Contractors and the disposition of the water. These changes occur 
due to changes in water quality or flow conditions in the San Joaquin River upstream of the 
Stanislaus River. In this specific circumstance, the results are associated with a refuge transfer 
scenario.
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SEWD-17  
See response SDWA-25. The net effect of delivering water to agriculture is dependent upon the 
combined effect of developing the water and the disposition of the water. The net effect is year-
type dependent and source dependent, and results of the various combinations are illustrated by 
the EIS/EIR. The analysis of the net effect upon conditions upstream of the Stanislaus River due 
to transfers does not change with the assumption for New Melones counteractions, however the 
results of Vernalis water and flow conditions would change in certain circumstances. 

SEWD-18  
For these scenarios the negative values shown for the change in operations at New Melones 
reflect additional releases that would be required to maintain flow objectives at Vernalis, during 
those year types and those months, resulting from the net transfer effect of the scenarios. All the 
positive values reflect reductions in release needs from New Melones, typically due to a net 
water quality operation in the river. 

SEWD-19
The commenter is not commenting upon environmental impacts or changes in the human 
environment but rather upon the legal or equitable question of whether New Melones flows may 
not be utilized for water quality purposes under certain circumstances. The SWRCB orders and 
decisions control these issues. New Melones releases are currently used to react to flow and 
water quality conditions in the San Joaquin River to meet the objectives at Vernalis.  

SEWD-20  
Table 4-28 is reflective of flow conditions at Vernalis. During the June and February months 
cited in the comment Vernalis flow objectives would control potentially control New Melones 
releases. A change in upstream flow conditions would be counteracted with New Melones 
releases and thus Vernalis flow would remain the same. The negative changes shown in the table 
represent other months when Vernalis water quality objectives would control New Melones 
releases. During those months the counteraction by New Melones to maintain water quality at 
Vernalis will not necessarily result in a one-for-one tradeoff in flow to compensate for change 
water quality and flow in the river. In this scenario, developed water alone removed flow from 
the river upstream of the Stanislaus while at the same time improved water quality and allowed a 
reduction in release needs from New Melones. 

SEWD-21  
Table 4-30 illustrates both the potential increases and decreases in releases by New Melones, for 
water development only. 

SEWD-22
These comments are addressed in response SEWD-19. 
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SEWD-23  
Page 4-40 contains Table 4-34 instead of the commenter’s cited Table 4-40. Table 4-34 
illustrates the potential changes in New Melones operations due to the combined effect of 
development and disposition of water. The statement regarding the results explains that the 
analysis evaluated potential changes in New Melones operations assuming that the controlling 
release requirement for New Melones (e.g., the water quality release component or the flow 
release component) was of sufficient magnitude to be reduced by the full calculated amount of 
reduction. In actual operations of New Melones, there may be circumstances when water quality 
releases control New Melones operations; however, fishery releases are also necessary but to a 
lesser flow level. Water quality releases may be reduced in reaction to the transfers but only to 
the level that the fishery release is still being supplied. The EIS/EIR analysis methodology could 
not identify when or if these circumstances would occur. The annual transfer approval process 
can and will address the occurrence of these circumstances. 

SEWD-24  
See response SEWD-23. 

SEWD-25  
See response SEWD-23. 

SEWD-26  
See response SEWD-10. 

SEWD-27  
See response SEWD-11. 

SEWD-28  
See response SEWD-12. 

The comment may reflect a presumption that over time or during a dry cycle, counter releases 
from New Melones that can be traced to the impacts of transfers by the Exchange Contractors 
will result in a net depletion of New Melones. This assumption would require ignoring the 
savings in New Melones releases at other times arising from the exchange and reduction of 
tailwater, and Table 4-11 through Table 4-17 describe the multitude of variables and hydrologic 
factors. The assumption is not correct.  

SEWD-29  
See response SEWD-23. 
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SEWD-30  
See responses SEWD-2 and SEWD-3 above regarding incremental effects and the appropriate 
baseline. See response SEWD-15 concerning New Melones operation. 

SEWD-31  
See response SEWD-16. 

SEWD-32
See response SEWD-17. 

SEWD-33
See response SEWD-18. The statement is made in the context of the net annual potential change 
in New Melones storage. In all year types except an above normal year, in some scenarios, a net 
gain in storage is anticipated. During the exceptions, a net reduction in storage is anticipated. The 
accounting process is for the purpose of keeping track of the net changes over a hydrologic cycle 
of New Melones and when necessary to guide the mitigation of impacts.  

SEWD-34
See response SEWD-19. 

SEWD-35  
See response SEWD-23. 

SEWD-36  
While the anticipated effect on river conditions of the several cumulative actions that may occur 
in the future can only be defined by speculation at this point in time, the analysis provided in the 
EIS/EIR is sufficient to evaluate the range and types of impacts that may occur due to the 
transfers. The annual transfer approval process and its incorporated analytical methods will 
dynamically capture the changes to the underlying hydrology of the San Joaquin River caused by 
additional actions that occur in the future.

As to the portion of the comment contending that the baseline should not be the present physical 
conditions but a theoretical past condition in which substantial tailwater is not recaptured and 
reused within the Exchange Contractors, please see the response SEWD-2. 

A cumulative impact analysis focuses on those effects that are not significant when evaluated 
previously but that could contribute along with other activities in the region to creation of a 
significant effect. More specifically, could an insignificant effect from the proposed transfer 
program be large enough to trigger a cumulative effect when combined with other small effects? 
Because we recognize that the program occurs within a regional context where water 
quality/quantity problems are significant, we designated small impacts to New Melones 
Reservoir operation as significant under some scenarios and year types. This means we did not 
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consider the proposed transfer in a vacuum. Furthermore, the “previous transfer program” 
comment is really a question of the baseline, which is addressed in response SEWD-2. The 
Regional Board’s irrigated agricultural conditional waiver determination, TMDL requirements 
for salt and boron, and DO in the Stockton Ship Channel are all activities designed to improve 
water quality in the San Joaquin River. These studies are underway to determine sources of 
discharge and resulting best management practices to control those discharges and have not been 
finalized for implementation at the time of preparation of this EIS/EIR. The Exchange 
Contractors are participating in these studies, and results are not immediately available for the 
transfer program EIS/EIR. Regardless of whether these other projects or activities are included in 
the No Action/No Project baseline or are identified as part of a cumulative analysis to provide a 
regional context, the specific effects of the transfer program are clearly identified. Text in 
Sections 1.3, 4.1.2, and 4.2.3 has been supplemented with a discussion of these related projects 
and activities. 

SEWD-37  
The commenter would appear to want “flow at Vernalis” determinations of significance to be 
altered to read “potentially significant,” commensurate with the determinations for water quality 
at Vernalis, New Melones Reservoir operation, and Delta supply. This is not consistent with the 
determinations made by preparers of the impact analyses. Furthermore, the tables are merely a 
summary of impacts and feasible mitigation measures. The commitment to mitigate, or “must 
mitigate” according to the commenter, is presented in Section 13 and will be documented further 
in a resolution by the Exchange Contractors and in a Record of Decision by Reclamation for 
transfer program approval following publication and certification of the Final EIS/EIR. 

SEWD-38
New Melones operations for water quality and flow are governed by the objectives set by the 
SWRCB orders and Reclamation policy. See responses STOCKTON-13 and STOCKTON-15.  

SEWD-39  
As reported in Section 4, water development alone does not have a significant adverse effect on 
flow or water quality at Vernalis for any of the action alternatives. The potentially significant 
effect was on New Melones change in storage and Delta supply in certain circumstances (Figures 
4-4 and 4-5). In reality, water development alone would not occur and is only shown to assist in 
the assignment of mitigation responsibility. Concerning the requirement to mitigate, the 
comment is noted and considered. See response SEWD-37 above. 

SEWD-40
Comment noted. See responses STOCKTON-13 and STOCKTON-15. 

SEWD-41  
We disagree, as this is a combined NEPA/CEQA document with two lead agencies. The 
Exchange Contractors are responsible for mitigation of significant impacts arising from how they 
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develop the water for transfer. Reclamation is responsible for mitigation of significant impacts 
arising from the acquisition of water and its application to the refuges to meet CVPIA 
requirements. In addition, Reclamation approves all transfers of CVP water. The broader 
question is whether the measures are enforceable through permit conditions, agreements, or other 
legally binding instruments and can include measures proposed by lead, responsible, or trustee 
agencies (CEQA Guidelines 15126.4). The transfer approval process is an agreement between 
the Exchange Contractors and Reclamation and includes conditions of approval. Purchasers of 
transfer water, whether by Reclamation or other districts, also enter into agreements with the 
Exchange Contractors where limitations/conditions to avoid impacts can be incorporated.

SEWD-42  
Comment noted. Concerning the summary of model changes, this is not available. The modeling 
provided for the analysis is based on a spreadsheet tool that was created “new” for this EIS/EIR. 
Therefore, an effort was not made to document changes (revisions) comparing the new model to 
the old model. The model itself is self-explanatory within its construct.  

SEWD-43  
The measures to mitigate the impacts to New Melones water supply will be addressed during the 
annual transfer approval process as described in Section 13.3.3. See also response 
STOCKTON-18.

SEWD-44  
See also response STOCKTON-19: The comment illustrates the threshold that was used for the 
significance criteria. For purposes of identifying significant impact to New Melones water 
supplies, any potential reduction in storage (indicative of an additional release) caused a negative 
determination. Review of the potential effects to New Melones storage (e.g., Figure 4-6) 
illustrates that in many circumstances the effects of the transfers would be a gain to storage. 
However, since under certain circumstances a reduction in storage could occur, a significant 
impact determination was stated in the broad summary tables provided to give the reader a quick 
summary. From a practical perspective, a reduction in storage will be avoided through the annual 
approval process. Also, the estimated reduction in storage in the worst of circumstances amounts 
to approximately 5,000 acre-feet, which when applied through the procedures of the Interim 
Operations Plan results in very minor changes in water supply allocations. 

Section 4 presents the conclusions of the environmental impact analysis in detail and 
conservatively focuses on the extraordinary conditions/certain circumstances that lead to a 
conclusion of significant effect. Section 13.3.3 provides an opinion based on recent transfers that 
these significant effects would not occur, and is not a complete contradiction because of the 
“extraordinary conditions” language that parallels the “certain circumstances” language used in 
Section 4. The impact summaries are directed to the worst case, infrequent event. Because the 
period of the proposed transfer is 10 years, the probability for hydrologic conditions to occur that 
lead to a significant effect is greater than what occurred for a 5-year transfer program. 
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SEWD-45  
Comment noted and considered. As pointed out previously the environmental impacts arising 
from use of water upon the Refuges under the CVPIA has been made subject to NEPA review 
and that process has been concluded.

SEWD-46
The water right permits and CVP operating guidelines for New Melones Reservoir and 
procedures are not the subject of this CEQA/NEPA process and cannot be modified by this 
process.
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WESTLANDS WATER DISTRICT LETTER – JON D. RUBIN 
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RESPONSE
Westlands Water District – Jon D. Rubin 
August 2, 2004 

WWD-1  
Regarding water supply impacts in the Delta, the EIS indicates possible reductions in San 
Joaquin flows into the Delta. Generally these reductions are small. In a dry year, Alternative A 
could reduce flows into the Delta by approximately 15,000 acre feet. However, it is not likely 
that these reductions in flows on the San Joaquin River will have any impact on South of Delta 
exports. The impacts, if any, to CVP/SWP supplies will only be realized after the year of transfer 
in a subsequent year’s allocations. The annual transfer approval process incorporates this 
circumstance. The mitigation of impacts to CVP supplies is addressed during that process. Also 
see response STOCKTON-18.

WWD-2  
Section 13.3.3 describes the mitigation measures. Basically if impacts are identified during the 
annual transfer approval process that warrant Exchange Contractor mitigation, the Exchange 
Contractors will mitigate those impacts.  

WWD-3  
If the impact is a result of how the Exchange Contractors make water available for transfer, the 
annual transfer approval process will determine how the mitigation will occur. The need for 
mitigation may not be required in the immediately following year since impacts may not be 
realized until several years subsequent. The measures and timing of the mitigation will be 
addressed at that time. If the impact is a result of how the refuges manage their water supplies, 
mitigation will be provided by Reclamation or by the refuges. See Section 13.3.3. 

WWD-4
The San Joaquin River Salinity Management Plan is currently under development, and no plan is 
currently available for review. This plan is intended to enable reliable compliance with all 
existing Delta water quality salinity objectives (electrical conductivity and chloride) for which 
the Federal water project has responsibility, in accordance with SWRCB Water Right Decision 
1641. This plan is looking at a whole host of activities and programs that could address water 
quality which could include a coordinated drainage strategy, salt load management and 
reduction, recirculation, voluntary water transfers and exchanges, and real time monitoring and 
coordination of eastside tributary operations. Consistent with NEPA/CEQA requirements, this 
subject EIS/EIR discloses potentially significant impacts of the Proposed Action that pertain to 
water quality including salinity. This information will be relevant in assessing how the Proposed 
Project could affect implementation of the plan. However, until the plan is available, such an 
assessment is speculative and unreliable, and, therefore, is not required for this EIS/EIR.   
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WWD-5  
Table 4-9 only represents Exchange Contractor transfer amounts associated with its recent 
recapture and conservation transfer program and transfers for the WAP. Table 4-9 (referencing 
Appendix B) represents total water transfer by the Exchange Contractors including district-to-
district transfers on behalf of land owners who have lands in multiple districts. The values will 
be different. The referencing text has been modified for clarity. Table 4-9 in the text has been 
modified to reflect this comment as indicated below. 

Table 4-9 
Previous Exchange Contractor Annual Water Transfers 

Calendar Year Total (acre-feet) 
1993 59,891 
1995 27,596 
1996 32,448 
1997 52,160 
1999 61,260 
2000 65,860 
2001 70,286 
2002 72,048 
2003 74,039 

Source: Appendix B. 

Note: Table 4-9 only represents Exchange Contractor transfer amounts 
associated with its recent recapture and conservation transfer program and 
transfers for the WAP. Table 4-9 (referencing Appendix B) represents total 
water transfer by the Exchange Contractors including district-to-district 
transfers on behalf of land owners who have lands in multiple districts. The 
values will be different from those in Table 1-1. 

WWD-6  
The twenty percent loss amount is a general rule-of-thumb value, but not specific to any specific 
circumstance. The loss value assumption has only minor influence in the analysis methodology. 
The more salient aspect of the refuge delivery amount is the amount of water that is delivered at 
each refuge boundary for a total of 103,014 acre-feet. This value enters the hydrologic analysis 
for effects to the San Joaquin River. The losses are assumed to have no influence on San Joaquin 
River hydrology. 

WWD-7  
Issues related to delivery of Level 2 water and the diversification of Level 2 supplies are beyond 
the scope of this EIS/EIR. The Federal action here relates only to acquisition of a portion of the 
Incremental Level 4 supply. 
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WWD-8  
Appendix A was prepared by URS, preparers of the EIS/EIR, and the text has been modified to 
reflect this. Appendix A is based on the sources listed after the text and preceding the tables. The 
methodology used by URS is explained in Appendix A. Table 1-3 (and Appendix A) was 
prepared to demonstrate the need for the Proposed Action utilizing a consistent methodology for 
all of the districts rather than a survey of each district’s estimates utilizing different 
methodologies. We requested a copy of Westlands Water Needs Assessment from Thad Bettner 
on August 19, 2004, and Table 1-3 has been footnoted to reflect Westlands’ information (see 
response MID-8). Furthermore, the Westlands Water Needs Assessment of October 11, 2000 has 
been included in its entirety as an attachment in Appendix A but without rerunning the water 
balance model. We recognize that different methodologies produce different estimates, and that 
your preferred estimate of “Contractor’s Agricultural Water Demands” for a normal hydrologic 
year ranges from 1,394,349 acre-feet (1989) to 1,447,252 acre-feet (2025). 

WWD-9  
Table 2-1 shows Level 2 and Level 4 deliveries at the refuge boundaries. Conveyance losses are 
already accounted for.  

WWD-10
See response WWD-6. 

WWD-11
Comment questioned the statement, “in an average year, 40 percent percent of the water supply 
in the San Joaquin Valley region is provided by groundwater.” The text is Section 5.1.1.1 will be 
replaced with the following text “…According to DWR Bulletin 118 (California’s Groundwater, 
Update 2003, October 2003), groundwater provides approximately 30 percent of the total supply 
for the San Joaquin River Hydrologic Region. However, the amount of groundwater use within 
the region varies widely, both between different areas and from one year to the next. In the 
Westlands Water District, for example, groundwater has accounted for between 5 and 60 percent 
of total supply over the last 15 years, while in the Exchange Contractors’ service area 
groundwater supplies have accounted for between 10 and 40 percent of the total over the last 10 
years.”

WWD-12
The text reflects the interpretation of the data used for the analysis. 
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CALIFORNIA FARM BUREAU FEDERATION LETTER – BECKY SHEEHAN 
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RESPONSE
California Farm Bureau Federation – Becky Sheehan 
August 2, 2004 

FBF-1   
The commenter appears to want a separate agricultural resources section in the document. 
Agricultural resources are considered in two sections: land use and recreation (Section 7) and 
socioeconomics (Section 8). Under land use, the physical aspects of land fallowing are 
considered, while socioeconomic impacts are considered in the socioeconomics section. The 
CEQA Guidelines criteria that you identify are included under land use. Growth-inducement is 
addressed under the socioeconomics section. Consequently, we believe the CEQA and NEPA 
guidance has been addressed.

Responses below address the more specific comments concerning impacts, mitigation, and a 
reasonable range of alternatives. 

FBF-2   
The commenter objects to taking a significant amount of farmland out of production over the 
ten-year program, up to 20,000 acres each year to develop water for transfer. The land idling is to 
be done as rotational fallowing and is limited by district policy. In any year, the amount of water 
to be transferred is based on the 3 years prior history of consumptive use. No more than 20 
percent of a district can be fallowed in any year. In short, land that could be idled one year may 
be brought back into production the next, and idled lands would be distributed throughout the 
Exchange Contractors’ 240,000-acre service area. The primary direct effects of rotational 
fallowing would be on wildlife that use the previously cultivated area for foraging and on the 
agricultural economy; and these effects are explained in Sections 6 and 8, respectively. Indirect 
effects on the human environment are also explained in Section 8, while Section 11 addresses air 
quality. Growth-inducement is specifically discussed in Section 8.2.2.1. SCVWD is the only 
recipient of water for M&I purposes, and their CVP contract supply would not be exceeded; 
consequently, there is no growth-inducement. Their supply reliability would be improved. The 
transferred water could be used to support agriculture in districts unlikely to get their full CVP 
supplies, and no current CVP allotments would be exceeded. Because there is no land retirement, 
i.e., no conversion of land to non-agricultural uses, all of the impacts are temporary. See Section 
3.2 for why several resources were not evaluated in the EIS/EIR, which focuses on resources that 
are most likely to be affected. 

Section 7.1.1.1 has been supplemented with additional information on designated prime, unique, 
and FSI farmlands in the Exchange Contractors service area and vicinity (new Figure 7-1). Since 
there is no conversion of farmlands to other land uses, none of these designated lands are 
affected, even in the short term. They remain in agricultural use but at a reduced intensity or 
level of production. 
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FBF-3   
Up to 20,000 acres of farmland may be idled each year under this program. In some years, it is 
likely that 20,000 acres will indeed be idled. In other years, it is equally or even more likely that 
fewer than or, possibly, no, land would be idled. The extent of idling would depend on many 
factors, such as the type of water year and crop prices. The land to be idled could be idled no 
more than three consecutive years. Consequently, the idled land would alternate/rotate 
throughout the service area of the San Joaquin River Exchange Contractors Water Authority 
during the tenure of the program. 

It is important to differentiate between land idling and land conversion. Land idling, as the name 
suggests, refers to letting land lie idle temporarily. Sometimes used synonymously with 
“fallowing,” land idling may be used by farmers for a variety of reasons, including crop 
rotations, pest control, and market variables. Any land temporarily idled under the proposed 
transfer program would not be removed from agriculture and, in fact, would be maintained for 
continued agricultural use by cover crops and other activities. Consequently, scenic values would 
not be affected. 

Conversely, land conversion, as related to agricultural land, is permanent. That is, once farmland 
is converted to home sites or wetlands, conversion back to agriculture is highly doubtful. The 
proposed program does not include such land conversion. 

The EIS/EIR analyzes the worse case scenario of temporarily idling 20,000 acres of farmland. 
The assumption is that this would include 11,429 acres of cotton, 2,857 acres each of alfalfa and 
sugar beets, and 1,429 acres each of melons and wheat. Given the location of the San Joaquin 
River Exchange Contractors Water Authority service area, these reductions would be spread 
among as many as four counties: Fresno, Madera, Merced, and Stanislaus.

For the entire service area, acreage of field crops, including cotton and wheat, varied by an 
average of 7,811 acres per year for the period 1991-2002 inclusive. Acreage of vegetables, 
including melons, varied by an average of 5,509 acres per year. Variation of other annual crops 
was less, and the annual average variation for all annual crops (including fallowing) was 4,424 
acres. Acreage that is fallowed varied by an average of 2,798 acres per year. Thus, the maximum 
of 20,000 acres that may be idled in any given year exceeds by 15,576 the normal annual 
variation in non-permanent crops.  

For context, average annual variation for all of California for the crops considered was 209,729 
acres over the same period. Temporarily idling of 20,000 acres within the San Joaquin River 
Exchange Contractors Water Authority service area would be highly unlikely to have deleterious 
effects on either farming or farming infrastructure. Were this program to involve permanent land 
conversion, then certainly the issues of land fragmentation and the resultant diseconomies of 
scale in regional farming would be of serious concern. However, given the temporary nature of 
the program, land suitability, and other variables, such outcomes are highly unlikely. 

FBF-4   
See response FBF-3 above. 
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FBF-5   
Agriculture as a type of land use is addressed as a physical part of the environment. Land is both 
a physical resource and its use is a social resource. The land and the crops not grown under crop 
idling/rotational fallowing are addressed including the indirect effects on air quality and wildlife 
from this change in land management. Text has been added to Section 7.2.2.2 and 7.2.4.1 as 
follows: 

Agricultural land would not be converted to other non-agricultural 
uses, so there would not be a loss of designated prime/unique/FSI 
farmlands within the Exchange Contractors Service Area. The 
effect is not significant. 

FBF-6   
We do consider the cumulative impacts of crop idling to be cumulatively significant. 
Section 7.2.3.1 states: 

In the San Joaquin Valley, however, several proposed areas could 
be idled permanently due to water supply shortages and subsurface 
drainage problems. Under the CVPIA, Reclamation has a land 
retirement program that has retired 2,091 acres in Westlands WD, 
and a total of 7,000 acres could be retired (i.e., permanently 
removed from production) by 2007. Westlands WD has a proposal 
to retire up to 200,000 acres over the long term. Thus, if an 
additional 20,000 acres were idled under this project, even on a 
temporary basis, the effect on agricultural land use in the short 
term could be cumulatively considerable and potentially significant 
if the large-scale land fallowing under consideration by Westlands 
WD as well as other land retirement programs were implemented 
in the short term. 

The list of projects, activities, and trends identified in your scoping letter are acknowledged 
herein, as they are attached to your comment letter. While we focused on land retirement 
activities and proposals for the cumulative discussion, the conclusion was there was a significant 
cumulative effect without having to quantify the implications of the listed activities.

FBF-7   
Any water sold to the EWA under the proposed transfer program would be only for the benefit of 
CVP operations, as replacement water to CVP contractors. Conditions that are required to be met 
that result separately due to EWA requirements will be incorporated into the agreements of 
transfers (if any) to the EWA. 

FBF-8   
Within the three alternatives, 28 scenarios (subalternatives) were evaluated in the surface water 
resources section. Table 4-8 shows hydrologic effects of several scenarios where the water was 
not developed from land fallowing. In the remainder of the EIS/EIR, the focus of the analysis is 
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on the “worst case” to ensure that potential impacts are not understated. For resources, such as 
land and socioeconomics, assuming maximum land fallowing was the conservative approach to 
the impact analysis. 

FBF-9   
Section 11 was completed prior to the adoption of the SJVAPCD’s Rule 4550 Conservation 
Management Practices (May 20, 2004), although the draft plan was discussed. The following text 
is being added to Section 11.1.4.2: 

Rule 4550 (May 20, 2004) includes land preparation/cultivation 
PM10 fugitive dust control measures include conservation 
irrigation, conservation tillage, cover crops, land fallowing, and 
other activities. Land fallowing is defined as temporary or 
permanent removal from production that eliminates entire 
operation/passes or reduces activities. Therefore, land fallowing is 
a dust control measure that would benefit air quality. 

Furthermore, see the response to the SJVAPCD’s letter wherein they subsequently determined 
that the proposed transfer program would not significantly impact air quality. Consequently, 
there is no need to develop the additional information. 

FBF-10  
All fallowing scenarios analyzed include an assumption of fixed proportions of crops for which 
production would temporarily be foregone. These include cotton at 57 percent, alfalfa and sugar 
beets each at 15 percent, and wheat and melons each at seven percent (the sum differing from 
100 because of rounding). Normal annual variation in California cotton acreage is 185,000 acres. 
Alfalfa varies by an average of 67,000 acres, sugar beets by 34,000, wheat by 80,000, and 
melons by 3,900.  

All of the crops that would likely be fallowed in any year of the program that involves temporary 
idling are grown in many other parts of California. Moreover, a maximum of 5,600 acres of food 
crops would be idled in any one year, well within the range of normal variation within the four 
counties and the entire State. Finally, the idling of agricultural land is temporary and not, as 
discussed above, a conversion to alternative uses. Consequently, it is highly unlikely that the 
proposed program would cause a reduction in locally grown food supplies. 

FBF-11  
Comment noted and considered. No response required. 
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MENDOTA POOL GROUP LETTER – WILLIAM V. PIPES, R.G. 
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RESPONSE
Mendota Pool Group – William V. Pipes, R.G. 
August 2, 2004 

MPG-1
Generally, the benefits to the individual growers within the Exchange Contractors service area 
consist of funding better service through system automation and modernization, flexibility in 
meeting existing and impending Total Maximum Daily Load (TMDL) regulations by the 
Regional Water quality Control Board, and funding improved on farm irrigation systems.  

MPG-2
The developed water will be delivered into the Exchange Contractors distribution system. 

MPG-3
Comment noted and considered. Section 1.2 describes the transfer program’s purposes and 
objectives and benefits to those water users who choose to participate.

MPG-4
Water quality and water flow issues are analyzed in detail in Appendix B “Hydrologic Effects of 
Water Transfers.” 

MPG-5
The Regional Board is in the process of developing a TMDL implementation plan, which is not 
final and is likely to change significantly. The Regional Board presently is even considering a 
management plan being proposed by the San Joaquin River Water Quality Management Group 
in lieu of the TMDL to meet standards. However, the project will provide the needed flexibility 
to help meet either of the proposed regulatory approaches being considered. Additional text has 
been added to Section 1.3 on the status of these plans. 

MPG-6
See response MPG-5 above. 

MPG-7
The quality of the water discharged to the San Joaquin River is analyzed in the document. The 
recapture and reuse of tailwater is identified by the Regional Board as a practice to meet 
TMDLs.
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MPG-8
Monitoring is accomplished through the Exchange Contractors’ AB 3030 Groundwater 
Management Plan and other Board Policies such as CCID’s “1995 Rules Governing Pumping 
from Private Wells.” (See Section 5.2.2.2.)

MPG-9
Additional groundwater pumping will be up to 14,000 acre-feet from the entire 240,000 acre 
Exchange Contractors Service area, with the exception of Columbia Canal Company situated 
within Madera County where no groundwater pumping for transfer will be permitted. 
Groundwater conditions will be monitored and groundwater pumping will be managed by each 
entity (through the program outlined within the Exchange Contractors’ AB3030 Groundwater 
Management Plan) to ensure that impacts will not occur. 

MPG-10
The fallowing is only as to the consumptive use. In all three project alternatives, up to 50,000 
may be fallowed on a rotational basis. All lands within the service area of the Exchange 
Contractors are eligible to participate in the program. All land fallowing transfers must first be 
approved by board of directors of the district from where the lands are fallowed, then the transfer 
must be submitted to the Exchange Contractors Water Transfer committee for consideration. If 
the transfer is consistent with the Exchange Contractors Water Transfer Policy and is 
demonstrated to be scientifically sound, it is recommended to the Exchange Contractors Board 
for their consideration. 

MPG-11
Virtually every canal within CCID and SLCC currently accept groundwater for use in-district. 
The increase volume of pumping of up 14,000 acre-feet represents only about 11 percent 
increase in pumping and represents only 1.7 percent of water conveyed in the channels. No 
significant change in water quality will occur. 

MPG-12
Documentation and analysis is presented showing that the groundwater within the Exchange 
Contractors Service area (excluding Madera County) is either stable or rising, no overdraft 
within the sub-basin exists, and that no new overdraft is expected.

MPG-13
No groundwater pumping for transfer will occur within Madera County.

MPG-14
The hydrographs provided in the attachment to the MPG comment letter are not located in 
Subarea G as assumed in the comment. They are actually situated in Subarea J. Subarea J is 
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within Madera County which is reported in overdraft, and no groundwater extraction will be 
allowed for transfer. 

MPG-15
The hydrographs shown are representative of hydrographs within the Exchange Contractors 
service area. 

MPG-16
The Exchange Contractors do not pump wells from within groundwater over-drafted area. The 
pumping from wells within Madera County and CCC are privately owned wells used on 
overlying lands. 

MPG-17
The municipal pumpage occurs within or adjacent to CCID. The District has agreed with the 
Cities to update a groundwater conditions study every 5 years to in the area in and adjacent to 
each one. Groundwater quality, levels, quantities pumped, flow paths and additional yields are 
estimated and analyzed.

MPG-18
See response MPG-14. 

MPG-19
See response MPG-9. 

MPG-20
See response MPG-9. 

MPG-21
See response MPG-9. 

MPG-22
The water transferred from the land fallowing component of the project is limited to the amount 
that would have been consumptively used by the crop being fallowed. All of the surface water 
that would have gone to deep percolation or conveyance losses will be retained by CCC. The 
increased supply due to retention of the deep percolation and conveyance loss water will be 
utilized by the other users in the District. Each year CCC consumers use all of surface water 
entitlement and supplements with well water. The reduction in groundwater pumping in CCC 
will be roughly equivalent to reduced deep percolation.  
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MPG-23
See response MPG-17. 

MPG-24
The Exchange Contractors have an active AB 3030 program. Annual water levels are recorded 
within the Exchange Contractors service area. As stated in the Draft EIS/EIR on page 13-6, the 
last paragraph clearly states that the “Exchange Contractors will continue to manage 
groundwater pumping to result in no net depletion of groundwater over the 10-year life of the 
water transfer program.” Continued monitoring will be accomplished as outlined in the 
Exchange Contractors’ AB 3030 plan. 

MPG-25
See response MPG-13. 



 Appendix E 
 Comments and Responses 

Final EIS/EIR Appendix E  E-182

NATURAL RESOURCES DEFENSE COUNCIL/THE BAY INSTITUTE LETTER –
JARED W. HUFFMAN/GARY BOBKER 
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RESPONSE
Natural Resources Defense Council/The Bay Institute –  
Jared W. Huffman/Gary Bobker 
August 2, 2004 

NRDC-1  
The EIS/EIR begins with a summary of transfers of developed water occurring from 1999 
through 2003, Table 1-1. Section 2.2 describes how No Action is similar to existing conditions 
for most resources, and Section 4.1 and Appendix B provide a more detailed discussion of the 
baseline for the hydrologic analyses. How the water would be developed and how it would be 
used is explained in exhaustive detail from the perspective of type of development and type of 
use. The water market will help to determine water disposition, and specific districts likely to 
participate are identified. 

Under CEQA and NEPA, legal enactments and programs approved by Congress are not subject 
to discretion or change. Further, in January of 2001 a Final EA/IS on the San Joaquin Valley 
Refuge Supply Alternatives was completed by the Bureau of Reclamation (Reclamation 2001), 
and the environmental impacts and alternatives of supplying water to the Refuges was fully 
examined.  

Under NEPA 40 CFR 1502.14, 1500.1(a), in some circumstances an EIS must examine 
alternatives that are outside an agency’s jurisdiction or power and in conflict with law or Court 
orders if they are reasonable. However, this is not a basis for ignoring the current physical 
environment, which includes water transfers from the Exchange Contractors for refuge use. If 
this EIS/EIR were to examine an alternative in which no refuge water was available or no 
transfer of Exchange Contractor water would be provided for refuge use, the objects of NEPA 
and CEQA of providing a scientific and accurate description of the current human environment 
and the likely changes in that environment from the project or its reasonable alternatives would 
be ignored. As 46 Federal Register 18026 as amended 51 Federal Register 15618: “Forty Most 
Asked Questions Concerning NEPA Regulations,” Question 3, states:

“Therefore, the ‘no action’ alternative may be thought of in terms 
of continuing with the present course of action until that action is 
changed. Consequently, project impacts of alternative management 
schemes would be compared in the EIS to those impacts projected 
for the existing plan. In this case, alternatives would include 
management plans of both greater and lesser intensity, especially 
greater and lesser levels of resource development.”  

NRDC-2  
The EIS/EIR evaluates water development and water use as can best be identified at this time. 
Numerous districts/water users could participate in the program. It is expected that as each 
potential user requests participation in the program, the document would serve as the basis for 
NEPA/CEQA compliance but may need to be supplemented if the “plumbing” of the specific 
proposal is not addressed. For example, conveyance between Reclamation/Exchange 
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Contractors/most districts has not been evaluated. Each transfer application will be examined by 
Reclamation to see if the proposal’s compliance can be tiered off the EIS/EIR, with the 
supplemental document (if necessary) only looking at those specific impacts not previously 
considered.

The analysis contained in the DEIS/EIR does evaluate the potential impacts on the San Joaquin 
River. It analyzes both the impacts from the generation of the water for transfer and combines 
this with the range of potential recipients of the transferred water (see Section 4.2). All transfers 
are subject to the water transfer policy of the Exchange Contractors and requirements contained 
therein to reduce potential impacts from the water transferred upslope. 

NRDC-3  
The effect of Santa Clara Valley Water District receiving their full M&I contract amounts is 
addressed in Reclamation’s Central Valley Project Long-Term Water Service Contract Renewal 
for San Felipe Division (Reclamation 2000b). 

NRDC-4  
The analysis is structured to address “all water to refuges” or “all water to agriculture” combined 
with water development activities by the Exchange Contractors to ensure that a worst case 
analysis of environmental effects is done. It is not known at this time if the EWA would purchase 
water, but this possibility is part of the proposed transfer program and this EIS/EIR in order to 
facilitate this disposition, subject to whatever limitations are adopted to implement the EWA and 
the purpose of the proposed transfer program. Furthermore, the impacts of the refuges receiving 
full Level 4 supplies and the CVP water users getting their full contract amounts are evaluated in 
other NEPA documents incorporated by reference (see Section 1.3). The other documents 
address the disposition but do not consider the effect of water development by the Exchange 
Contractors.

NRDC-5  
If a water transfer of 130,000 acre-feet was proposed to irrigate Westland’s drainage-impacted 
lands, the proposal would be reviewed to determine the need for supplemental analysis. The 
issue of how to resolve drainage problems in the San Joaquin Valley is being addressed in 
separate NEPA documentation, while Westlands is engaging in environmental studies associated 
with taking some drainage-impaired lands out of irrigated agricultural production. See also 
response SDWA-26 regarding subsurface flows and Westlands WD. 

NRDC-6  
A proper alternatives analysis has been done. See response SEWD-5. The comment suggests a 
modification to the assumed facilities to deliver water to the refuges, because such a delivery 
option might broaden the scope of the project to include other sources of water. The project is 
dependent upon known existing conveyance mechanisms that are currently used to deliver water 
to the refuges. There is no duty to examine alternative or other mechanisms, particularly for the 
reason to incorporate analysis of “opportunities” not included within the project purpose. 
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NRDC-7  
See response NRDC-6. “Using the river itself to convey the water” is not explored because 
Reclamation conveys CVP water only through existing facilities. Conveyance of CVP water to 
the refuges was evaluated in other San Joaquin Basin Action Plan NEPA documents. Generally 
there is no capability to deliver water to the refuges from the San Joaquin River, with the 
exception of East Bear Creek Unit. Use of Friant water to provide Incremental Level 4 supplies 
is not practical and may not be permissible under the Friant permits or under the CVPIA.  

NRDC-8  
See response FBF-2. The Exchange Contractors have had transfers approved by the Bureau of 
Reclamation since 1993. The transfers are in accordance with the Bureau of Reclamation’s 
transfer Policy and Procedures and are scientifically based with solid data backup.

All land fallowing transfers must also be approved by the Board of Directors of the Exchange 
Contractors and will be consistent with the Water Transfer Policy. 

NRDC-9  
The water delivered to the Exchange Contractors out of the Delta-Mendota Canal is subject to 
the Bureau Appropriative water rights. The place of use of those waters includes the whole of the 
Central Valley. The exchange or substitution of riparian or pre-1914 water of the Exchange 
Contractors occurs on a moment-by-moment basis with the Exchange Contractors’ water being 
available at Friant Dam to the Bureau until there is a failure to deliver the substituted water. No 
change in place of use with the SWRCB is required of either the Bureau or the Exchange 
Contractors under the SWRCB regulations or California law. Ongoing operations of a water 
project such as the Central Valley Project are not subject to CEQA or NEPA analysis. 
Naciemento & Regional Water Management Advisory Commission v. Monterey County Water 
Resources Agency (2nd Dist. 1993) 15 Cal.App.4th 2000, 205-8; Westlands Water District v. U. 
S. Department of Interior, 850 F. Supp. 1388 (Ed Cal. 1994).

See response NRDC-8 above. 
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TULARE BASIN WETLANDS ASSOCIATION LETTERS –  
JACK G. THOMSON AND ROBERT F. BOWMAN 
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RESPONSE
Tulare Basin Wetlands Association – Jack G. Thomson and Robert F. Bowman 
July 30, 2004 

TBWA-1
The comment goes beyond the scope of this EIS/EIR. CVPIA does not create any obligation to 
provide water to privately owned lands in the Tulare Basin. 

TBWA-2
Comment noted and considered. See response TBWA-1.  
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TRANSCRIPT OF PUBLIC HEARING 
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RESPONSE
Transcript of Public Hearing 
July 7, 2004 
Three members of the public commented at the public hearing, while others present and involved 
in the discussion were associated with the lead agencies.  The three members of the public who 
commented were: 

Paul Olmstead, Sacramento Municipal Utility District 
Mr. Olmstead’s comments on impacts to power resources are addressed in the responses to 
SMUD’s written comments. 

Mark Rhodes, Westlands Water District 
Mr. Rhodes comment on the different sources is addressed in response WWD-5. 

Jose Faria, Department of Water Resources 
Mr. Faria’s comment on the transfer of water outside of Fresno County was addressed by Mr. 
Houk and Mr. White (representing member districts of the Exchange Contractors) in the 
transcript and in Section 5.1.2 of the EIS/EIR. 
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