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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California

LONG-TERM RENEWAL CONTRACT BETWEEN THE UNITED STATES
AND
FEATHER WATER DISTRICT
PROVIDING FOR PROJECT WATER SERVICE
FROM SACRAMENTO RIVER DIVISION

THIS CONTRACT, made this day of , 20 ,

in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts amendatory or
supplementary thereto, including, but not limited to, the Acts of August 26, 1937 (50 Stat. 844),
as amended and supplemented, August 4, 1939 (53 Stat. 1187), as amended and supplemented,
July 2, 1956 (70 Stat. 483), June 21, 1963 (77 Stat. 68), October 12, 1982 (96 Stat. 1263),
October 27, 1986 (100 Stat. 3050), as amended, and Title XXXIV of the Act of October 30, 1992
(106 Stat. 47006), all collectively hereinafter referred to as Federal Reclamation law, between
THE UNITED STATES OF AMERICA, hereinafter referred to as the United States, and
FEATHER WATER DISTRICT, hereinafter referred to as the Contractor, a public agency of the
State of California, duly organized, existing, and acting pursuant to the laws thereof;

WITNESSETH, That:

EXPLANATORY RECITALS

[1¥] WHEREAS, the United States has constructed and is operating the
Central Valley Project (Project), California, for diversion, storage, carriage, distribution and
beneficial use, for flood control, irrigation, municipal, domestic, industrial, fish and wildlife
mitigation, protection and restoration, generation and distribution of electric energy, salinity
control, navigation and other beneficial uses, of waters of the Sacramento River, the

American River, the Trinity River, and the San Joaquin River and their tributaries; and
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[2"] WHEREAS, the Contractor has obtained from the State of California

Water Resources Control Board a Permit 12094 pursuant to "Application No. 14803 to
Appropriate Unappropriated Water" (Permit 12094) to appropriate water by direct diversion
from the Feather River on the condition, among others, that no water shall be diverted until
an agreement has been consummated between the Contractor and the United States
providing for a concurrent exchange of water from the Project for water diverted under the
permit to the extent necessary to supply the prior rights of the Sacramento River and the
Sacramento-San Joaquin delta users; and

[3] WHEREAS, the rights to Project Water were acquired by the United States
pursuant to California law for operation of the Project; and

[4"]  WHEREAS, the Contractor and the United States entered into Contract
No. 14-06-200-171-A, dated June 26, 1962, which established terms for Project Water to be
delivered in the Sacramento River for diversion by exchange from the Feather River by the
Contractor through December 31, 1994; and

[5"] WHEREAS, the Contractor and the United States have pursuant to
Subsection 3404(c)(1) of the Central Valley Project Improvement Act (CVPIA), subsequently
entered into interim renewal contract(s) identified as Contract No(s). 14-06-200-171-A-IR1,
14-06-200-171-A-IR2, 14-06-200-171-A-IR3, 14-06-200-171-A-1R4, 14-06-200-171-A-IRS5,
14-06-200-171-A-IR6, 14-06-200-171-A-IR7, 14-06-200-171-A-IR8, and 14-06-200-171-A-IR9,
the current of which is hereinafter referred to as the “Existing Contract,” which provides for
continued water service to the Contractor from March 1, 2004, through February 28, 2006; and

[6"] WHEREAS, Section 3404(c) of the CVPIA provides for long-term renewal of the

Existing Contract following completion of appropriate environmental documentation, including a
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programmatic environmental impact statement (PEIS) pursuant to the National Environmental
Policy Act (NEPA), analyzing the direct and indirect impacts and benefits of implementing the
CVPIA and the potential renewal of all existing contracts for Project Water; and

[7"]  WHEREAS, the United States has completed the PEIS and all other appropriate
environmental review necessary to provide for long-term renewal of the Existing Contract; and

[8"] WHEREAS, the Contractor has requested the long-term renewal of the Existing
Contract, pursuant to the terms of the Existing Contract, Federal Reclamation law, and the laws
of the State of California, for water service from the Project; and

[9"] WHEREAS, the United States has determined that the Contractor has fulfilled all
of its obligations under the Existing Contract; and

[10™] WHEREAS, the Contractor has demonstrated to the satisfaction of the
Contracting Officer that the Contractor has utilized the Project Water supplies available to it for
reasonable and beneficial use and, based upon a needs analysis cooperatively prepared by the
Contracting Officer and the Contractor, has demonstrated projected future demand for water use
that exceeds the Contract Total to be made available to it pursuant to this Contract; and

[11™] WHEREAS, water obtained from the Project has been relied upon by urban and
agricultural areas within California for more than 50 years, and is considered by the Contractor
as an essential portion of its water supply; and

[12"] WHEREAS, the economies of regions within the Project, including the
Contractor’s, depend upon the continued availability of water, including water service from the
Project; and

[13"] WHEREAS, the Secretary intends through coordination, cooperation, and
partnerships to pursue measures to improve water supply, water quality, and reliability of the

Project for all Project purposes; and
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[14™] WHEREAS, the mutual goals of the United States and the Contractor include: to
provide for reliable Project Water supplies; to control costs of those supplies; to achieve
repayment of the Project as required by law; to guard reasonably against Project Water
shortages; to achieve a reasonable balance among competing demands for use of Project Water
and to comply with all applicable environmental statutes, all consistent with the legal obligations
of the United States relative to the Project; and

[15™] WHEREAS, the parties intend by this Contract to develop a more cooperative
relationship in order to achieve their mutual goals; and

[16™] WHEREAS, the United States and the Contractor are willing to enter into this
Contract pursuant to Federal Reclamation law on the terms and conditions set forth below;

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein
contained, it is hereby mutually agreed by the parties hereto as follows:

DEFINITIONS

1. When used herein unless otherwise distinctly expressed, or manifestly
incompatible with the intent of the parties as expressed in this Contract, the term:

(a) “Calendar Year” shall mean the period January 1 through December 31,
both dates inclusive;

(b) “Charges” shall mean the payments required by Federal Reclamation law
in addition to the Rates and Tiered Pricing Component specified in this Contract as determined
annually by the Contracting Officer pursuant to this Contract;

() “Condition of Shortage” shall mean a condition respecting the Project
during any Year such that the Contracting Officer is unable to deliver sufficient water to meet the

Contract Total;
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(d) “Contracting Officer” shall mean the Secretary of the Interior=s duly
authorized representative acting pursuant to this Contract or applicable Federal Reclamation law
or regulation;

(e) “Contract Total” shall mean the maximum amount of water to which the
Contractor is entitled under subdivision (a) of Article 3 of this Contract;

6y} “Contractor's Service Area” shall mean the area to which the Contractor is
permitted to provide Project Water under this Contract as described in Exhibit ”A* attached
thereto, which may be modified from time to time in accordance with Article 35 of this Contract
without amendment of this Contract;

(2) “CVPIA” shall mean the Central Valley Project Improvement Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706);

(h) “Eligible Lands” shall mean all lands to which Irrigation Water may be
delivered in accordance with Section 204 of the Reclamation Reform Act of October 12, 1982
(96 Stat. 1263), as amended, hereinafter referred to as RRA;

(1) “Excess Lands” shall mean all lands in excess of the limitations contained
in Section 204 of the RRA, other than those lands exempt from acreage limitation under Federal
Reclamation law;

() “Full Cost Rate” shall mean an annual rate as determined by the
Contracting Officer that shall amortize the expenditures for construction properly allocable to the
Project irrigation or municipal and industrial functions, as appropriate, of facilities in service
including all O&M deficits funded, less payments, over such periods as may be required under
Federal Reclamation law, or applicable contract provisions. Interest will accrue on both the
construction expenditures and funded O&M deficits from October 12, 1982, on costs outstanding

at that date, or from the date incurred in the case of costs arising subsequent to October 12, 1982,

5
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and shall be calculated in accordance with subsections 202(3)(B) and (3)(C) of the RRA. The
Full Cost Rate includes actual operation, maintenance, and replacement costs consistent with
Section 426.2 of the Rules and Regulations for the RRA;

(k) “Ineligible Lands” shall mean all lands to which Irrigation Water may not
be delivered in accordance with Section 204 of the RRA;

) “Irrigation Full Cost Water Rate” shall mean the Full Cost Rate applicable
to the delivery of Irrigation Water;

(m)  “Irrigation Water” shall mean water made available from the Project that
is used primarily in the production of agricultural crops or livestock, including domestic use
incidental thereto, and watering of livestock. Irrigation Water shall not include water used for
purposes such as the watering of landscaping or pasture for animals (e.g., horses) which are kept
for personal enjoyment or water delivered to landholdings operated in units of less than five
acres unless the Contractor establishes to the satisfaction of the Contracting Officer that the use
of water delivered to such landholding is a use described in this subdivision of this Article;

(n) “Landholder” shall mean a party that directly or indirectly owns or leases
nonexempt land, as provided in 43 CFR 426.2;

(o) “Operation and Maintenance” or “O&M” shall mean normal and
reasonable care, control, operation, repair, replacement (other than capital replacement), and
maintenance of Project facilities;

(p) “Other Water” shall mean water made available from the Project other
than Irrigation Water as described in subdivision (m) of this Article, which is used for a purpose
that is considered to be an irrigation use pursuant to State law such as the watering of
landscaping or pasture for animals (e.g., horses) which are kept for personal enjoyment. For

purposes of this Contract, Other Water shall be paid for at Rates and Charges identical to those

6
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established for municipal and industrial water pursuant to the then-current Municipal and
Industrial (M&I) Ratesetting Policy;

Q) “Other Full Cost Water Rate” shall mean the annual rate, which, as
determined by the Contracting Officer, shall amortize the expenditures for construction allocable
to Project municipal and industrial facilities in service, including, O&M deficits funded, less
payments, over such periods as may be required under Federal Reclamation law with interest
accruing from the dates such costs were first incurred plus the applicable rate for the O&M of
such Project facilities. Interest rates used in the calculation of the Other Full Cost Rate shall
comply with the Interest Rate methodology contained in Section 202 (3)(B) and (C) of the RRA;

(1) “Project” shall mean the Central Valley Project owned by the United
States and managed by the Department of the Interior, Bureau of Reclamation;

(s) “Project Contractors” shall mean all parties who have water service
contracts for Project Water from the Project with the United States pursuant to Federal
Reclamation law;

(t) “Project Water” shall mean all water that is developed, diverted, stored, or
delivered by the Secretary in accordance with the statutes authorizing the Project and in
accordance with the terms and conditions of water rights acquired pursuant to California law;

(u) “Rates” shall mean the payments determined annually by the Contracting
Officer in accordance with the then-current applicable water ratesetting policies for the Project,
as described in subdivision (a) of Article 7 of this Contract;

(v) “Recent Historic Average” shall mean the most recent five-year average of
the final forecast of Water Made Available to the Contractor pursuant to this Contract or its

preceding contract(s);
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(w)  “Replaced Water” shall mean Project Water which is delivered in the
Sacramento River at the confluence with the Feather River and thence diverted by the Contractor
from the Feather River by exchange at points of diversion on the Feather River which are
approved by the Contracting Officer.

(x) “Secretary” shall mean the Secretary of the Interior, a duly appointed
successor, or an authorized representative acting pursuant to any authority of the Secretary and
through any agency of the Department of the Interior;

() “Tiered Pricing Component” shall be the incremental amount to be paid
for each acre-foot of Water Delivered as described in subdivision (j) of Article 7 of this Contract;

() “Water Delivered” or “Delivered Water” shall mean Replaced Water
diverted for use by the Contractor at the point(s) of delivery approved by the Contracting
Officer;

(aa)  “Water Made Available” shall mean the estimated amount of Project
Water that can be delivered to the Contractor for the upcoming Year as declared by the
Contracting Officer, pursuant to subdivision (a) of Article 4 of this Contract;

(bb)  “Water Scheduled” shall mean Project Water made available to the
Contractor for which times and quantities for delivery have been established by the Contractor
and Contracting Officer, pursuant to subdivision (b) of Article 4 of this Contract; and

(cc)  “Year” shall mean the period from and including March 1 of each
Calendar Year through the last day of February of the following Calendar Year.

TERM OF CONTRACT

2. (a) This Contract shall be effective March 1, 2005, through February 28,
2030, and supersedes the Existing Contract. In the event the Contractor wishes to renew this

Contract beyond February 28, 2030, the Contractor shall submit a request for renewal in writing

8
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to the Contracting Officer no later than two years prior to the date this Contract expires. The
renewal of this Contract insofar as it pertains to the furnishing of Irrigation Water to the
Contractor shall be governed by subdivision (b) of this Article.

(b) (1) Under terms and conditions of a renewal contract that are mutually
agreeable to the parties hereto, and upon a determination by the Contracting Officer that at the
time of contract renewal the conditions set forth in subdivision (b)(2) of this Article are met, and
subject to Federal and State law, this Contract shall be renewed for a period of 25 years.

(2) The conditions which must be met for this Contract to be renewed
are: (i) the Contractor has prepared a water conservation plan that has been determined by the
Contracting Officer in accordance with Article 26 of this Contract to meet the conservation and
efficiency criteria for evaluating such plans established under Federal law; (ii) the Contractor is
implementing an effective water conservation and efficiency program based on the Contractor=s
water conservation plan as required by Article 26 of this Contract; (iii) the Contractor is
operating and maintaining all water measuring devices and implementing all water measurement
methods as approved by the Contracting Officer pursuant to Article 6 of this Contract; (iv) the
Contractor has reasonably and beneficially used the Project Water supplies made available to it
and, based on projected demands, is reasonably anticipated and expects to fully utilize for
reasonable and beneficial use the quantity of Project Water to be made available to it pursuant to
such renewal; (v) the Contractor is complying with all terms and conditions of this Contract; and
(vi) the Contractor has the physical and legal ability to deliver Project Water.

3) The terms and conditions of the renewal contract described in
subdivision (b)(1) of this Article and any subsequent renewal contracts shall be developed
consistent with the parties® respective legal rights and obligations, and in consideration of all

relevant facts and circumstances, as those circumstances exist at the time of renewal, including,

9
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217  without limitation, the Contractor’s need for continued delivery of Project Water; environmental
218  conditions affected by implementation of the Contract to be renewed, and specifically changes in
219  those conditions that occurred during the life of the Contract to be renewed; the Secretary’s

220  progress toward achieving the purposes of the CVPIA as set out in Section 3402 and in

221  implementing the specific provisions of the CVPIA; and current and anticipated economic

222 circumstances of the region served by the Contractor.

223 (c) The Contracting Officer shall make a determination ten years after the
224  date of execution of this Contract, and every five years thereafter during the term of this

225  Contract, of whether a conversion of the relevant portion of this Contract to a contract under
226  subsection 9(d) of the Reclamation Project Act of 1939 can be accomplished pursuant to the Act
227  of July 2, 1956 (70 Stat 483). Notwithstanding any provision of this Contract, the Contractor
228  reserves and shall have all rights and benefits under the Act of July 2, 1956 (70 Stat 483). The
229  Contracting Officer anticipates that during the term of this Contract, all authorized Project

230  construction expected to occur will have occurred, and on that basis the Contracting Officer

231  agrees upon such completion to allocate all costs that are properly assignable to the Contractor,
232 and agrees further that, at any time after such allocation is made, and subject to satisfaction of
233 the condition set out in this subdivision, this Contract shall, at the request of the Contractor, be
234  converted to a contract under subsection 9(d) of the Reclamation Project Act of 1939, subject to
235  applicable Federal law and under stated terms and conditions mutually agreeable to the

236  Contractor and the Contracting Officer. A condition for such conversion to occur shall be a

237  determination by the Contracting Officer that, account being taken of the amount credited to
238  return by the Contractor as provided for under Federal Reclamation law, the remaining amount
239  of construction costs assignable for ultimate return by the Contractor can probably be repaid to

240  the United States within the term of a contract under subsection 9(d). If the remaining amount of

10
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costs that are properly assignable to the Contractor cannot be determined during the term of this
Contract, the Contracting Officer shall notify the Contractor, and provide the reason(s) why such
a determination could not be made. Further, the Contracting Officer shall make such a
determination as soon thereafter as possible so as to permit, upon request of the Contractor and
satisfaction of the condition set out above, conversion to a contract under subsection 9(d). In the
event such determination of costs has not been made at a time which allows conversion of this
Contract during the term of this Contract or the Contractor has not requested conversion of this
Contract within such term, the parties shall incorporate in any subsequent renewal contract as
described in subdivision (b) of this Article a provision that carries forth in substantially identical
terms the provisions of this subdivision.

WATER TO BE MADE AVAILABLE AND DELIVERED TO THE CONTRACTOR

3. (a) During each Year, consistent with all applicable State water rights,
permits, and licenses, Federal law, and subject to the provisions set forth in Articles 11 and 12 of
this Contract, the Contracting Officer shall make available for delivery to the Contractor 20,000
acre-feet of Project Water for irrigation and other purposes. Water Delivered to the Contractor in
accordance with this subdivision shall be scheduled and paid pursuant to the provisions of
Articles 4 and 7 of this Contract.

(1) During the months of June, July, August, and September of each
Year, all water diverted by the Contractor from the Feather River, except as provided for under
Article 26 of this Contract, shall be deemed, solely for the purposes of this Contract, to be
Replaced Water; Provided, That during these four months, the Contracting Officer shall not be
obligated to deliver to the Contractor more than 18,533 acre-feet of Project Water, and the
Contractor shall not divert more than 18,533 acre-feet of water from the Feather River or the

quantity available to it pursuant to Articles 11 and 12 of this Contract, whichever is less.

11
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(2) Diversions of water by the Contractor from the Feather River
during any other months of the Year shall be deemed, solely for the purposes of this Contract, to
be water the Contractor is entitled to divert under Permit 12094, not Replaced Water, except
when the State of California Water Resources Control Board (Board) determines that insufficient
water is available in the Feather River during those other months, or portions thereof, for the
Contractor to divert under its Permit 12094, in which event all diversions made from the Feather
River by the Contractor after the date specified in the Board's notice of unavailability of water
shall necessarily be Replaced Water and the Contracting Officer, subject to the provisions set
forth in Articles 11 and 12 of this Contract, shall be obligated to make available to the Contractor
up to the full 20,000 acre-feet of Project Water to which the Contractor is entitled.

3) If the date specified in the Board's notice terminating the period of
curtailment falls before June 1, then water diverted from the Feather River by the Contractor
after the date specified in the said notice, but before June 1, shall be deemed, solely for the
purposes of this Contract, to be water the Contractor is entitled to divert under Permit 12094, not
Replaced Water. If the date specified in the Board's notice terminating the period of curtailment
falls after September 30, then water diverted from the Feather River by the Contractor after the
date specified in the said notice shall be deemed, solely for the purposes of this Contract, to be
water the Contractor is entitled to divert under Permit 12094, not Replaced Water. Water
Delivered to the Contractor in accordance with this subdivision shall be scheduled and paid for
pursuant to the provisions of Articles 4 and 7 of this Contract.

(b) Because the capacity of the Project to deliver Project Water has been
constrained in recent years and may be constrained in the future due to many factors including
hydrologic conditions and implementation of Federal and State laws, the likelihood of the

Contractor actually receiving the amount of Project Water set out in subdivision (a) of this

12
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Article in any given Year is uncertain. The Contracting Officer’s modeling referenced in the
PEIS projected that the Contract Total set forth in this Contract will not be available to the
Contractor in many years. During the most recent five years, the Recent Historic Average of
Water Made Available to the Contractor was 18,400 acre-feet. Nothing in subdivision (b) of this
Article shall affect the rights and obligations of the parties under any provision of this Contract.

(c) The Contractor shall utilize the Project Water in accordance with all
applicable legal requirements.

(d) The Contractor shall make reasonable and beneficial use of all water
furnished pursuant to this Contract. Groundwater recharge programs (direct, indirect, or in lieu),
groundwater banking programs, surface water storage programs, and other similar programs
utilizing Project Water or other water furnished pursuant to this Contract conducted within the
Contractor’s Service Area which are consistent with applicable State law and result in use
consistent with Federal Reclamation law will be allowed: Provided, That any direct recharge
program(s) is (are) described in the Contractor’s water conservation plan submitted pursuant to

Article 26 of this Contract; Provided, further, That such water conservation plan demonstrates

sufficient lawful uses exist in the Contractor’s Service Area so that using a long-term average,
the quantity of Delivered Water is demonstrated to be reasonable for such uses and in
compliance with Federal Reclamation law. Groundwater recharge programs, groundwater
banking programs, surface water storage programs, and other similar programs utilizing Project
Water or other water furnished pursuant to this Contract conducted outside the Contractor’s
Service Area may be permitted upon written approval of the Contracting Officer, which approval
will be based upon environmental documentation, Project Water rights, and Project operational
concerns. The Contracting Officer will address such concerns in regulations, policies, or

guidelines.

13
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(e) The Contractor shall comply with requirements applicable to the
Contractor in biological opinion(s) prepared as a result of a consultation regarding the execution
of this Contract undertaken pursuant to Section 7 of the Endangered Species Act of 1973 (ESA),
as amended, that are within the Contractor’s legal authority to implement. The Existing
Contract, which evidences in excess of 40 years of diversions for irrigation and/or other purposes
of the quantities of water provided in subdivision (a) of Article 3 of this Contract, will be
considered in developing an appropriate baseline for biological assessment(s) prepared pursuant
to the ESA, and any other needed environmental review. Nothing herein shall be construed to
prevent the Contractor from challenging or seeking judicial relief in a court of competent
jurisdiction with respect to any biological opinion or other environmental documentation referred
to in this Article.

6y} Following the declaration of Water Made Available under Article 4 of this
Contract, the Contracting Officer will make a determination whether Project Water, or other
water available to the Project, can be made available to the Contractor in addition to the Contract
Total under Article 3 of this Contract during the Year without adversely impacting other Project
Contractors. At the request of the Contractor, the Contracting Officer will consult with the
Contractor prior to making such a determination. If the Contracting Officer determines that
Project Water, or other water available to the Project, can be made available to the Contractor,
the Contracting Officer will announce the availability of such water and shall so notify the
Contractor as soon as practicable. The Contracting Officer will thereafter meet with the
Contractor and other Project Contractors capable of taking such water to determine the most
equitable and efficient allocation of such water. If the Contractor requests the delivery of any
quantity of such water, the Contracting Officer shall make such water available to the Contractor

in accordance with applicable statutes, regulations, guidelines, and policies.
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(2) The Contractor’s right pursuant to Federal Reclamation law and applicable
State law to the reasonable and beneficial use of Water Delivered pursuant to this Contract
during the term thereof and any subsequent renewal contracts, as described in Article 2 of this
Contract, during the terms thereof shall not be disturbed so long as the Contractor shall fulfill all
of its obligations under this Contract and any renewals thereof. Nothing in the preceding
sentence shall affect the Contracting Officer’s ability to impose shortages under Articles 11 or
subdivision (b) of Article 12 of this Contract or applicable provisions of any subsequent renewal
contracts.

(h) Project Water furnished to the Contractor pursuant to this Contract may be
delivered for other than irrigation or municipal and industrial purposes upon written approval by
the Contracting Officer in accordance with the terms and conditions of such approval.

(1) The Contracting Officer shall make reasonable efforts to protect the water
rights necessary for the Project and to provide the water available under this Contract. The
Contracting Officer shall not object to participation by the Contractor, in the capacity and to the
extent permitted by law, in administrative proceedings related to the Project Water rights;
Provided, That the Contracting Officer retains the right to object to the substance of the

Contractor’s position in such a proceeding; Provided, further, That in such proceedings the

Contracting Officer shall recognize the Contractor has a legal right under the terms of this
Contract to use Project Water.

TIME FOR DELIVERY OF WATER

4) (a) On or about February 20 of each Calendar Year, the Contracting Officer
shall announce the Contracting Officer’s expected declaration of the Water Made Available.
Such declaration will be expressed in terms of both Water Made Available and the Recent

Historic Average and will be updated monthly, and more frequently if necessary, based on
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then-current operational and hydrologic conditions and a new declaration with changes, if any, to
the Water Made Available will be made. The Contracting Officer shall provide forecasts of
Project operations and the basis of the estimate, with relevant supporting information, upon the
written request of the Contractor. Concurrently with the declaration of the Water Made
Available, the Contracting Officer shall provide the Contractor with the updated Recent Historic
Average.

(b) On or before each March 1 and at such other times as necessary, the
Contractor shall submit to the Contracting Officer a written schedule, satisfactory to the
Contracting Officer, showing the monthly quantities of Project Water to be delivered by the
United States to the Contractor pursuant to this Contract for the Year commencing on such
March 1. The Contracting Officer shall use all reasonable means to deliver Project Water
according to the approved schedule for the Year commencing on such March 1.

(c) The Contractor shall not schedule Project Water in excess of the quantity
of Project Water the Contractor intends to put to reasonable and beneficial use within the
Contractor's Service Area during any Year.

(d) Subject to the conditions set forth in subdivision (a) of Article 3 of this
Contract, the United States shall deliver Project Water to the Contractor in accordance with the
initial schedule submitted by the Contractor pursuant to subdivision (b) of this Article, or any
written revision(s), satisfactory to the Contracting Officer, thereto submitted within a reasonable
time prior to the date(s) on which the requested change(s) is/are to be implemented.

POINT OF DIVERSION AND RESPONSIBILITY FOR DISTRIBUTION OF WATER

5. (a) Project Water scheduled pursuant to subdivision (b) of Article 4 of this
Contract shall be delivered to the Contractor in the Sacramento River at the confluence with the

Feather River for diversion from the Feather River by exchange at such point or points on the
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Feather River mutually agreed to in writing by the Contracting Officer and the Contractor
consistent with Permit 12094.

(b) The Contractor shall deliver Irrigation Water in accordance with any
applicable land classification provisions of Federal Reclamation law and the associated
regulations. The Contractor shall not deliver Project Water to land outside the Contractor's
Service Area unless approved in advance by the Contracting Officer.

() All Water Delivered to the Contractor pursuant to this Contract shall be
measured and recorded with equipment furnished, installed, operated, and maintained by the
Contractor at the point or points of delivery established pursuant to subdivision (a) of this
Article. Upon the request of either party to this Contract, the Contracting Officer shall
investigate the accuracy of such measurements and shall take any necessary steps to adjust any
errors appearing therein. For any period of time when accurate measurements have not been
made, the Contracting Officer shall consult with the Contractor prior to making a final
determination of the quantity delivered for that period of time.

(d) The Contracting Officer shall not be responsible for the control, carriage,
handling, use, disposal, or distribution of Water Delivered to the Contractor pursuant to this
Contract beyond the delivery points specified in subdivision (a) of this Article. The Contractor
shall indemnify the United States, its officers, employees, agents, and assigns on account of
damage or claim of damage of any nature whatsoever for which there is legal responsibility,
including property damage, personal injury, or death arising out of or connected with the control,
carriage, handling, use, disposal, or distribution of such Water Delivered beyond such delivery
points, except for any damage or claim arising out of (i) acts or omissions of the Contracting

Officer or any of its officers, employees, agents, or assigns, with the intent of creating the
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situation resulting in any damage or claim, (ii) willful misconduct of the Contracting Officer or
any of its officers, employees, agents, or assigns, (iii) negligence of the Contracting Officer or
any of its officers, employees, agents, or assigns, or (iv) damage or claims resulting from a
malfunction of facilities owned and/or operated by the United States.

MEASUREMENT OF WATER WITHIN THE CONTRACTOR’S SERVICE AREA

6. (a) The Contractor has established a measuring program satisfactory to the
Contracting Officer. The Contractor shall ensure that all surface water delivered for irrigation
purposes within the Contractor’s Service Area is measured at each agricultural turnout and such
water delivered for municipal and industrial purposes is measured at each municipal and
industrial service connection. The water measuring devices or water measuring methods of
comparable effectiveness must be acceptable to the Contracting Officer. The Contractor shall be
responsible for installing, operating, and maintaining and repairing all such measuring devices
and implementing all such water measuring methods at no cost to the United States. The
Contractor shall use the information obtained from such water measuring devices or water
measuring methods to ensure its proper management of the water, to bill water users for water
delivered by the Contractor; and, if applicable, to record water delivered for other purposes by
customer class as defined in the Contractor’s water conservation plan provided for in Article 26
of this Contract. Nothing herein contained, however, shall preclude the Contractor from
establishing and collecting any charges, assessments, or other revenues authorized by State law.
The Contractor shall include a summary of all its annual surface water deliveries in the annual
report described in subdivision (c) of Article 26.

(b) All new surface water delivery systems installed within the Contractor's
Service Area after the effective date of this Contract shall also comply with the measurement

provisions described in subdivision (a) of this Article.
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(©) The Contractor shall inform the Contracting Officer and the State of
California in writing by April 30 of each Year of the monthly volume of surface water delivered
within the Contractor’s Service Area during the previous Year.

(d) The Contractor shall inform the Contracting Officer on or before the 20™
calendar day of each month of the quantity of Irrigation and Other Water taken during the
preceding month.

RATES AND METHOD OF PAYMENT FOR WATER

7. (a) The Contractor shall pay the United States as provided in this Article for all
Delivered Water at Rates, Charges, and the Tiered Pricing Component established in accordance
with: (i) the Secretary’s ratesetting policy for Irrigation Water adopted in 1988 and the
Secretary’s then-existing ratesetting policy for municipal and industrial water. Such ratesetting
policies shall be amended, modified, or superseded only through a public notice and comment
procedure; (ii) applicable Federal Reclamation law and associated rules and regulations, or
policies; and (iii) other applicable provisions of this Contract. Payments shall be made by cash
transaction, electronic funds transfer, or any other mechanism as may be agreed to in writing by
the Contractor and the Contracting Officer. The Rates, Charges, and Tiered Pricing Component
applicable to the Contractor upon execution of this Contract are set forth in Exhibit “B” as may
be revised annually.

(b) The Contracting Officer shall notify the Contractor of the Rates, Charges,
and Tiered Pricing Component as follows:

(1) Prior to July 1 of each Calendar Year, the Contracting Officer

shall provide the Contractor an estimate of the Charges for Project Water that will be applied to
the period October 1, of the current Calendar Year, through September 30, of the following

Calendar Year, and the basis for such estimate. The Contractor shall be allowed not less than
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two months to review and comment on such estimates. On or before September 15 of each
Calendar Year, the Contracting Officer shall notify the Contractor in writing of the Charges to be
in effect during the period October 1 of the current Calendar Year, through September 30, of the
following Calendar Year, and such notification shall revise Exhibit “B.”

(2) Prior to October 1 of each Calendar Year, the Contracting Officer
shall make available to the Contractor an estimate of the Rates and Tiered Pricing Component
for Project Water for the following Year and the computations and cost allocations upon which
those Rates are based. The Contractor shall be allowed not less than two months to review and
comment on such computations and cost allocations. By December 31 of each Calendar Year,
the Contracting Officer shall provide the Contractor with the final Rates and Tiered Pricing
Component to be in effect for the upcoming Year, and such notification shall revise Exhibit “B.”

(c) At the time the Contractor submits the initial schedule for the delivery of
Project Water for each Year pursuant to subdivision (b) of Article 4 of this Contract, the
Contractor shall make an advance payment to the United States equal to the total amount payable
pursuant to the applicable Rate(s) set under subdivision (a) of this Article, for the Project Water
scheduled to be delivered pursuant to this Contract during the first two calendar months of the
Year. Before the end of the first month and before the end of each calendar month thereafter, the
Contractor shall make an advance payment to the United States, at the Rate(s) set under
subdivision (a) of this Article, for the Water Scheduled to be delivered pursuant to this Contract
during the second month immediately following. Adjustments between advance payments for
Water Scheduled and payments at Rates due for Water Delivered shall be made before the end of
the following month; Provided, That any revised schedule submitted by the Contractor pursuant
to Article 4 of this Contract which increases the amount of Water Delivered pursuant to this

Contract during any month shall be accompanied with appropriate advance payment, at the Rates
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then in effect, to assure that Project Water is not delivered to the Contractor in advance of such
payment. In any month in which the quantity of Water Delivered to the Contractor pursuant to
this Contract equals the quantity of Water Scheduled and paid for by the Contractor, no
additional Project Water shall be delivered to the Contractor unless and until an advance
payment at the Rates then in effect for such additional Project Water is made. Final adjustment
between the advance payments for the Water Scheduled and payments for the quantities of Water
Delivered during each Year pursuant to this Contract shall be made as soon as practicable but no
later than April 30th of the following Year, or 60 days after the delivery of Project Water carried
over under subdivision (f) of Article 3 of this Contract if such water is not delivered by the last
day of February.

(d) The Contractor shall also make a payment in addition to the Rate(s) in
subdivision (c) of this Article to the United States for Water Delivered, at the Charges and the
appropriate Tiered Pricing Component then in effect, before the end of the month following the
month of delivery; Provided, That the Contractor may be granted an exception from the Tiered
Pricing Component pursuant to subdivision (j)(2) of this Article. The payments shall be
consistent with the quantities of Irrigation Water and Other Water delivered as shown in the
water delivery report for the subject month prepared by the Contracting Officer. The water
delivery report shall be deemed a bill for the payment of Charges and the applicable Tiered
Pricing Component for Water Delivered. Adjustment for overpayment or underpayment of
Charges shall be made through the adjustment of payments due to the United States for Charges
for the next month. Any amount to be paid for past due payment of Charges and the Tiered
Pricing Component shall be computed pursuant to Article 20 of this Contract.

(e) The Contractor shall pay for any Water Delivered under subdivisions (a)

(), or (g) of Article 3 of this Contract as determined by the Contracting Officer pursuant to
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applicable statutes, associated regulations, any applicable provisions of guidelines or ratesetting
policies; Provided, That the Rate for Water Delivered under subdivision (f) of Article 3 of this
Contract shall be no more than the otherwise applicable Rate for Irrigation Water or Other Water
under subdivision (a) of this Article.

6y} Payments to be made by the Contractor to the United States under this
Contract may be paid from any revenues available to the Contractor.

(2) All revenues received by the United States from the Contractor relating to
the delivery of Project Water or the delivery of non-Project water through Project facilities shall
be allocated and applied in accordance with Federal Reclamation law and the associated rules or
regulations, and the then-current Project ratesetting policies for Municipal and Industrial Water
or Irrigation Water.

(h) The Contracting Officer shall keep its accounts pertaining to the
administration of the financial terms and conditions of its long-term contracts, in accordance
with applicable Federal standards, so as to reflect the application of Project costs and revenues.
The Contracting Officer shall, each Year upon request of the Contractor, provide to the
Contractor a detailed accounting of all Project and Contractor expense allocations, the
disposition of all Project and Contractor revenues, and a summary of all water delivery
information. The Contracting Officer and the Contractor shall enter into good faith negotiations
to resolve any discrepancies or disputes relating to accountings, reports, or information.

(1) The parties acknowledge and agree that the efficient administration of this
Contract is their mutual goal. Recognizing that experience has demonstrated that mechanisms,
policies, and procedures used for establishing Rates, Charges, and Tiered Pricing Components,
and/or for making and allocating payments, other than those set forth in this Article may be in

the mutual best interest of the parties, it is expressly agreed that the parties may enter into
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agreements to modify the mechanisms, policies, and procedures for any of those purposes while
this Contract is in effect without amending this Contract.

() (1) Beginning at such time as deliveries of Project Water in a Year
exceed 80 percent of the Contract Total, then before the end of the month following the month of
delivery the Contractor shall make an additional payment to the United States equal to the
applicable Tiered Pricing Component. The Tiered Pricing Component for the amount of Water
Delivered in excess of 80 percent of the Contract Total, but less than or equal to 90 percent of the
Contract Total, shall equal one-half of the difference between the Rate established under
subdivision (a) of this Article and the Irrigation Full Cost Water Rate or Other Full Cost Water
Rate, whichever is applicable. The Tiered Pricing Component for the amount of Water
Delivered which exceeds 90 percent of the Contract Total shall equal the difference between (i)
the Rate established under subdivision (a) of this Article and (ii) the Irrigation Full Cost Water
Rate or Other Full Cost Water Rate, whichever is applicable. For all Water Delivered pursuant
to subdivision (a) of Article 3 of this Contract which is in excess of 80 percent of the Contract
Total, this increment shall be deemed to be divided between Irrigation Water and Other Water in
the same proportion as actual deliveries of each bear to the cumulative total Water Delivered.

(2) Subject to the Contracting Officer’s written approval, the
Contractor may request and receive an exemption from such Tiered Pricing Components for
Project Water delivered to produce a crop which the Contracting Officer determines will provide
significant and quantifiable habitat values for waterfowl in fields where the water is used and the
crops are produced; Provided, That the exemption from the Tiered Pricing Components for
Irrigation Water shall apply only if such habitat values can be assured consistent with the
purposes of the CVPIA through binding agreements executed with or approved by the

Contracting Officer prior to use of such water.
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3) For purposes of determining the applicability of the Tiered Pricing
Component pursuant to this Article, Water Delivered shall include Project Water that the
Contractor transfers to others but shall not include Project Water transferred to the Contractor,
nor shall it include the additional water provided to the Contractor under the provisions of
subdivision (f) of Article 3 of this Contract.

(k) For the term of this Contract, Rates under the respective ratesetting
policies will be established to recover only reimbursable O&M (including any deficits) and
capital costs of the Project, as those terms are used in the then-current Project ratesetting
policies, and interest, where appropriate, except in instances where a minimum Rate is applicable
in accordance with the relevant Project ratesetting policy. Changes of significance in practices
which implement the Contracting Officer’s ratesetting policies will not be implemented until the
Contracting Officer has provided the Contractor an opportunity to discuss the nature, need, and
impact of the proposed change.

) Except as provided in subsections 3405(a)(1)(B) and 3405(f) of the
CVPIA, the Rates for Project Water transferred by the Contractor shall be the Contractor’s Rates
adjusted upward or downward to reflect the changed costs, if any, incurred by the Contracting
Officer in the delivery of the transferred Project Water to the transferee’s point of delivery in
accordance with the then-applicable Project ratesetting policy. If the Contractor is receiving
lower Rates and Charges because of inability to pay and is transferring Project Water to another
entity whose Rates and Charges are not adjusted due to inability to pay, the Rates and Charges
for transferred Project Water shall not be adjusted to reflect the Contractor’s inability to pay.

(m)  Pursuant to the Act of October 27, 1986 (100 Stat. 3050), the Contracting

Officer is authorized to adjust determinations of ability to pay every five years.
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NON-INTEREST BEARING OPERATION AND MAINTENANCE DEFICITS

8. The Contractor and the Contracting Officer concur that, as of the effective date of

this Contract, the Contractor has no non-interest bearing O&M deficits and shall have no further

liability therefor.
9. Omitted.
APPLICATION OF PAYMENTS AND ADJUSTMENTS
10. (a) The amount of any overpayment by the Contractor of the Contractor’s

O&M, capital, and deficit (if any) obligations for the Year shall be applied first to any current
liabilities of the Contractor arising out of this Contract then due and payable. Overpayments of
more than $1,000 shall be refunded at the Contractor’s request. In licu of a refund, any amount
of such overpayment, at the option of the Contractor, may be credited against amounts to become
due to the United States by the Contractor. With respect to overpayment, such refund or
adjustment shall constitute the sole remedy of the Contractor or anyone having or claiming to
have the right to the use of any of the Project Water supply provided for herein. All credits and
refunds of overpayments shall be made within 30 days of the Contracting Officer obtaining
direction as to how to credit or refund such overpayment in response to the notice to the
Contractor that it has finalized the accounts for the Year in which the overpayment was made.
(b) All advances for miscellaneous costs incurred for work requested by the
Contractor pursuant to Article 25 of this Contract shall be adjusted to reflect the actual costs
when the work has been completed. If the advances exceed the actual costs incurred, the
difference will be refunded to the Contractor. If the actual costs exceed the Contractor's

advances, the Contractor will be billed for the additional costs pursuant to Article 25.
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TEMPORARY REDUCTIONS--RETURN FLOWS

11. (a) Subject to: (i) the authorized purposes and priorities of the Project and the
requirements of Federal law; and (ii) the obligations of the United States under existing
contracts, or renewals thereof, providing for water deliveries from the Project, the Contracting
Officer shall make all reasonable efforts to optimize Project Water deliveries to the Contractor as
provided in this Contract.

(b) The Contracting Officer may temporarily discontinue or reduce the
quantity of Water Delivered to the Contractor as herein provided for the purposes of
investigation, inspection, maintenance, repair, or replacement of any of the Project facilities or
any part thereof necessary for the delivery of Project Water to the Contractor, but so far as
feasible the Contracting Officer will give the Contractor due notice in advance of such temporary
discontinuance or reduction, except in case of emergency, in which case no notice need be given;

Provided, That the United States shall use its best efforts to avoid any discontinuance or

reduction in such service. Upon resumption of service after such reduction or discontinuance,
and if requested by the Contractor, the United States will, if possible, deliver the quantity of
Project Water which would have been delivered hereunder in the absence of such discontinuance
or reduction.

(c) The United States reserves the right to all seepage and return flow water
derived from Water Delivered to the Contractor hereunder which escapes or is discharged
beyond the Contractor's Service Area; Provided, That this shall not be construed as claiming for
the United States any right to seepage or return flow being put to reasonable and beneficial use
pursuant to this Contract within the Contractor’s Service Area by the Contractor or those

claiming by, through, or under the Contractor.
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CONSTRAINTS ON THE AVAILABILITY OF WATER

12. (a) In its operation of the Project, the Contracting Officer will use all
reasonable means to guard against a Condition of Shortage in the quantity of water to be made
available to the Contractor pursuant to this Contract. In the event the Contracting Officer
determines that a Condition of Shortage appears probable, the Contracting Officer will notify the
Contractor of said determination as soon as practicable.

(b) If there is a Condition of Shortage because of errors in physical operations
of the Project, drought, other physical causes beyond the control of the Contracting Officer or
actions taken by the Contracting Officer to meet legal obligations then, except as provided in
subdivision (a) of Article 18 of this Contract, no liability shall accrue against the United States or
any of its officers, agents, or employees for any damage, direct or indirect, arising therefrom.

(©) In any Year in which there may occur a shortage for any of the reasons
specified in subdivision (b) above, the Contracting Officer shall apportion the available Project
Water supply among the Contractor and others entitled, under existing contracts and future
contracts (to the extent such future contracts are permitted under subsections (a) and (b) of
Section 3404 of the CVPIA) and renewals thereof, to receive Project Water consistent with the
contractual obligations of the United States.

UNAVOIDABLE GROUNDWATER PERCOLATION

13. To the extent applicable, the Contractor shall not be deemed to have delivered
Irrigation Water to Excess Lands or Ineligible Lands within the meaning of this Contract if such
lands are irrigated with groundwater that reaches the underground strata as an unavoidable result

of the delivery of Irrigation Water by the Contractor to Eligible Lands.
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RULES AND REGULATIONS

14. The parties agree that the delivery of Irrigation Water or use of Federal facilities
pursuant to this Contract is subject to Federal Reclamation law, including but not limited to the
Reclamation Reform Act of 1982 (43 U.S.C.390aa et seq.), as amended and supplemented, and
the rules and regulations promulgated by the Secretary of the Interior under Federal Reclamation
law.

WATER AND AIR POLLUTION CONTROL

15. The Contractor, in carrying out this Contract, shall comply with all applicable
water and air pollution laws and regulations of the United States and the State of California, and
shall obtain all required permits or licenses from the appropriate Federal, State, or local
authorities.

QUALITY OF WATER

16. (a) Project facilities used to deliver Project Water to the Contractor pursuant
to this Contract shall be operated and maintained to enable the United States to deliver Project
Water to the Contractor in accordance with the water quality standards specified in subsection
2(b) of the Act of August 26, 1937 (50 Stat. 865), as added by Section 101 of the Act of
October 27, 1986 (100 Stat. 3050) or other existing Federal laws. The United States is under no
obligation to construct or furnish water treatment facilities to maintain or to improve the quality
of Water Delivered to the Contractor pursuant to this Contract. The United States does not
warrant the quality of Water Delivered to the Contractor pursuant to this Contract.

(b) The O&M of Project facilities shall be performed in such manner as is
practicable to maintain the quality of raw water made available through such facilities at the
highest level reasonably attainable as determined by the Contracting Officer. The Contractor
shall be responsible for compliance with all State and Federal water quality standards applicable
to surface and subsurface agricultural drainage discharges generated through the use of Federal
or Contractor facilities or Project Water provided by the Contractor within the Contractor's

Service Area.
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WATER ACQUIRED BY THE CONTRACTOR
OTHER THAN FROM THE UNITED STATES

17. (a) Water or water rights now owned or hereafter acquired by the Contractor
other than from the United States and Irrigation Water furnished pursuant to the terms of this
Contract may be simultaneously transported through the same distribution facilities of the
Contractor subject to the following: (i) if the facilities utilized for commingling Irrigation Water
and non-Project water were constructed without funds made available pursuant to Federal
Reclamation law, the provisions of Federal Reclamation law will be applicable only to the
Landholders of lands which receive Irrigation Water; (ii) the eligibility of land to receive
Irrigation Water must be established through the certification requirements as specified in the
Acreage Limitation Rules and Regulations (43 CFR Part 426); (iii) the water requirements of
Eligible Lands within the Contractor's Service Area can be established and the quantity of
Irrigation Water to be utilized is less than or equal to the quantity necessary to irrigate such
Eligible Lands; and (iv) if the facilities utilized for commingling Irrigation Water and non-
Project water are/were constructed with funds made available pursuant to Federal Reclamation
law, the non-Project water will be subject to the acreage limitation provisions of Federal
Reclamation law, unless the Contractor pays to the United States the incremental fee described in
43 CFR 426.15. In determining the incremental fee, the Contracting Officer will calculate
annually the cost to the United States, including interest on storing or delivering
non-Project water, which for purposes of this Contract shall be determined as follows: The
quotient shall be the unpaid distribution system costs divided by the total irrigable acreage within
the Contractor’s Service Area. The incremental fee per acre is the product of such quotient times
the interest rate determined using Section 202 (3) (C) of the Act of October 12, 1982 (96 Stat.
1263). Such incremental fee will be charged to each acre of Excess or Full Cost land within the

Contractor’s Service Area that receives non-Project water through Federally financed or
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constructed facilities. The incremental fee calculation methodology will continue during the
term of this Contract absent the promulgation of a contrary Reclamation-wide rule, regulation, or
policy adopted after the Contractor has been afforded the opportunity to review and comment on
the proposed rule, regulation, or policy. If such rule, regulation, or policy is adopted it shall
supersede this provision.

(b) Water or water rights now owned or hereafter acquired by the Contractor,
other than from the United States, may be stored, conveyed, and/or diverted through Project
facilities, subject to the completion of appropriate environmental documentation, with the
approval of the Contracting Officer and the execution of any contract determined by the
Contracting Officer to be necessary, consistent with the following provisions:

(1) The Contractor may introduce non-Project water into Project
facilities and deliver said water to lands within the Contractor’s Service Area, including
Ineligible Lands, subject to payment to the United States of an appropriate rate as determined by
the applicable Project ratesetting policy, the RRA, and the Project use power policy, if such
Project use power policy is applicable, each as amended, modified, or superseded from time to
time.

(2) Delivery of such non-Project water in and through Project facilities
shall only be allowed to the extent such deliveries do not: (i) interfere with other Project
purposes as determined by the Contracting Officer; (ii) reduce the quantity or quality of water
available to other Project Contractors; (iii) interfere with the delivery of contractual water
entitlements to any other Project Contractors; or (iv) interfere with the physical maintenance of
the Project facilities.

3) The United States shall not be responsible for control, care, or

distribution of the non-Project water before it is introduced into or after it is delivered from the
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Project facilities. The Contractor hereby releases and agrees to defend and indemnify the United
States and its respective officers, agents, and employees, from any claim for damage to persons
or property, direct or indirect, resulting from the acts of the Contractor, its officers’, employees’,
agents’ or assigns’, act(s) in (i) extracting or diverting non-Project water from any source, or (ii)
diverting such non-Project water into Project facilities.

4) Diversion of such non-Project water into Project facilities shall be
consistent with all applicable laws, and if involving groundwater, consistent with any applicable
groundwater management plan for the area from which it was extracted.

(5) After Project purposes are met, as determined by the Contracting
Officer, the United States and the Contractor shall share priority to utilize the remaining capacity
of the facilities declared to be available by the Contracting Officer for conveyance and
transportation of non-Project water prior to any such remaining capacity being made available to
non-Project contractors.

OPINIONS AND DETERMINATIONS

18. (a) Where the terms of this Contract provide for actions to be based upon the
opinion or determination of either party to this Contract, said terms shall not be construed as
permitting such action to be predicated upon arbitrary, capricious, or unreasonable opinions or
determinations. Both parties, notwithstanding any other provisions of this Contract, expressly
reserve the right to seek relief from and appropriate adjustment for any such arbitrary, capricious,
or unreasonable opinion or determination. Each opinion or determination by either party shall be
provided in a timely manner. Nothing in this subdivision is intended to or shall affect or alter the
standard of judicial review applicable under Federal law to any opinion or determination
implementing a specific provision of Federal law embodied in statute or regulation.

(b) The Contracting Officer shall have the right to make determinations
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necessary to administer this Contract that are consistent with the provisions of this Contract, the
laws of the United States and of the State of California, and the rules and regulations
promulgated by the Secretary. Such determinations shall be made in consultation with the
Contractor to the extent reasonably practicable.

COORDINATION AND COOPERATION

19. (a) In order to further their mutual goals and objectives, the Contracting
Officer and the Contractor shall communicate, coordinate, and cooperate with each other, and
with other affected Project Contractors, in order to improve the operation and management of the
Project. The communication, coordination, and cooperation regarding operations and
management shall include, but not be limited to, any action which will or may materially affect
the quantity or quality of Project Water supply, the allocation of Project Water supply, and
Project financial matters including, but not limited to, budget issues. The communication,
coordination, and cooperation provided for hereunder shall extend to all provisions of this
Contract. Each party shall retain exclusive decision making authority for all actions, opinion,
and determinations to be made by the respective party.

(b) Within 120 days following the effective date of this Contract, the
Contractor, other affected Project Contractors, and the Contracting Officer shall arrange to meet
with interested Project Contractors to develop a mutually agreeable, written Project-wide
process, which may be amended as necessary separate and apart from this Contract. The goal of
this process shall be to provide, to the extent practicable, the means of mutual communication
and interaction regarding significant decisions concerning Project operation and management on

a real-time basis.
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(c) In light of the factors referred to in subdivision (b) of Article 3 of this
Contract, it is the intent of the Secretary to improve water supply reliability. To carry out this
intent:

(1) The Contracting Officer will, at the request of the Contractor,
assist in the development of integrated resource management plans for the Contractor. Further,
the Contracting Officer will, as appropriate, seek authorizations for implementation of
partnerships to improve water supply, water quality, and reliability.

(2) The Secretary will, as appropriate, pursue program and project
implementation and authorization in coordination with Project Contractors to improve the water
supply, water quality, and reliability of the Project for all Project purposes.

3) The Secretary will coordinate with Project Contractors and the
State of California to seek improved water resource management.

4) The Secretary will coordinate actions of agencies within the
Department of the Interior that may impact the availability of water for Project purposes.

(5) The Contracting Officer shall periodically, but not less than
annually, hold division level meetings to discuss Project operations, division level water
management activities, and other issues as appropriate.

(d) Without limiting the contractual obligations of the Contracting Officer
hereunder, nothing in this Contract shall be construed to limit or constrain the Contacting
Officer’s ability to communicate, coordinate, and cooperate with the Contractor or other
interested stakeholders or to make decisions in a timely fashion as needed to protect health,

safety, or the physical integrity of structures or facilities.
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CHARGES FOR DELINQUENT PAYMENTS

20. (a) The Contractor shall be subject to interest, administrative and penalty
charges on delinquent installments or payments. When a payment is not received by the due
date, the Contractor shall pay an interest charge for each day the payment is delinquent beyond
the due date. When a payment becomes sixty (60) days delinquent, the Contractor shall pay an
administrative charge to cover additional costs of billing and processing the delinquent payment.
When a payment is delinquent ninety (90) days or more, the Contractor shall pay an additional
penalty charge of six (6%) percent per year for each day the payment is delinquent beyond the
due date. Further, the Contractor shall pay any fees incurred for debt collection services
associated with a delinquent payment.

(b) The interest charge rate shall be the greater of the rate prescribed quarterly
in the Federal Register by the Department of the Treasury for application to overdue payments,
or the interest rate of one-half of one (0.5%) percent per month prescribed by Section 6 of the
Reclamation Project Act of 1939 (Public Law 76-260). The interest charge rate shall be
determined as of the due date and remain fixed for the duration of the delinquent period.

(©) When a partial payment on a delinquent account is received, the amount
received shall be applied, first to the penalty, second to the administrative charges, third to the

accrued interest, and finally to the overdue payment.

EQUAL OPPORTUNITY

21.  During the performance of this Contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The Contractor will take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, or national origin. Such action
shall include, but not be limited to, the following: Employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination, rates of payment or other
forms of compensation; and selection for training, including apprenticeship. The Contractor
agrees to post in conspicuous places, available to employees and applicants for employment,
notices to be provided by the Contracting Officer setting forth the provisions of this
nondiscrimination clause.

(b) The Contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without discrimination because of race, color, religion, sex, or
national origin.
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(©) The Contractor will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the Contracting Officer, advising the said labor union or workers'
representative of the Contractor's commitments under Section 202 of Executive Order 11246 of
September 24, 1965, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

(d) The Contractor will comply with all provisions of Executive Order
No. 11246 of September 24, 1965, as amended, and of the rules, regulations, and relevant orders
of the Secretary of Labor.

(e) The Contractor will furnish all information and reports required by said
amended Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to its books, records, and accounts by the Contracting
Officer and the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations, and orders.

® In the event of the Contractor's noncompliance with the nondiscrimination
clauses of this Contract or with any of the said rules, regulations, or orders, this Contract may be
canceled, terminated, or suspended, in whole or in part, and the Contractor may be declared
ineligible for further Government contracts in accordance with procedures authorized in said
amended Executive Order, and such other sanctions may be imposed and remedies invoked as
provided in said Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(2) The Contractor will include the provisions of paragraphs (a) through (g) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of said amended Executive Order, so that such
provisions will be binding upon each subcontractor or vendor. The Contractor will take such
action with respect to any subcontract or purchase order as may be directed by the Secretary of
Labor as a means of enforcing such provisions, including sanctions for noncompliance:
Provided, however, That in the event the Contractor becomes involved in, or is threatened with,
litigation with a subcontractor or vendor as a result of such direction, the Contractor may request
the United States to enter into such litigation to protect the interests of the United States.

GENERAL OBLIGATION--BENEFITS CONDITIONED UPON PAYMENT

22. (a) The obligation of the Contractor to pay the United States as provided in
this Contract is a general obligation of the Contractor notwithstanding the manner in which the
obligation may be distributed among the Contractor's water users and notwithstanding the default
of individual water users in their obligations to the Contractor.

(b) The payment of charges becoming due hereunder is a condition precedent

to receiving benefits under this Contract. The United States shall not make water available to the
Contractor through Project facilities during any period in which the Contractor may be in arrears
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in the advance payment of water rates due the United States. The Contractor shall not furnish
water made available pursuant to this Contract for lands or parties which are in arrears in the
advance payment of water rates levied or established by the Contractor.

@) With respect to subdivision (b) of this Article, the Contractor shall have no

obligation to require advance payment for water rates which it levies.

COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

23. (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d), Section 504 of the Rehabilitation Act of 1975 (P.L. 93-112, as amended), the
Age Discrimination Act of 1975 (42 U.S.C. 6101, et seq.) and any other applicable civil rights
laws, as well as with their respective implementing regulations and guidelines imposed by the
U.S. Department of the Interior and/or Bureau of Reclamation.

(b) These statutes require that no person in the United States shall, on the
grounds of race, color, national origin, handicap, or age, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination under any program or activity
receiving financial assistance from the Bureau of Reclamation. By executing this Contract, the
Contractor agrees to immediately take any measures necessary to implement this obligation,
including permitting officials of the United States to inspect premises, programs, and documents.

(c) The Contractor makes this agreement in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property discounts, or other
Federal financial assistance extended after the date hereof to the Contractor by the Bureau of
Reclamation, including installment payments after such date on account of arrangements for
Federal financial assistance, which were approved before such date. The Contractor recognizes
and agrees that such Federal assistance will be extended in reliance on the representations and
agreements made in this Article, and that the United States reserves the right to seek judicial
enforcement thereof.

PRIVACY ACT COMPLIANCE

24, (a) The Contractor shall comply with the Privacy Act of 1974 (5 U.S.C. 552a)
(the Act) and the Department of the Interior rules and regulations under the Act (43 CFR 2.45 et
seq.) in maintaining Landholder acreage certification and reporting records, required to be

submitted to the Contractor for compliance with Sections 206 and 228 of the Reclamation
Reform Act of 1982 (96 Stat. 1266), and pursuant to 43 CFR 426.18.

(b) With respect to the application and administration of the criminal penalty
provisions of the Act (5 U.S.C. 552a(i)), the Contractor and the Contractor's employees
responsible for maintaining the certification and reporting records referenced in (a) above are
considered to be employees of the Department of the Interior. See 5 U.S.C. 552a(m).
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(©) The Contracting Officer or a designated representative shall provide the
Contractor with current copies of the Interior Department Privacy Act regulations and the Bureau
of Reclamation Federal Register Privacy Act System of Records Notice (Acreage Limitation--
Interior, Reclamation-31) which govern the maintenance, safeguarding, and disclosure of
information contained in the Landholder's certification and reporting records.

(d) The Contracting Officer shall designate a full-time employee of the
Bureau of Reclamation to be the System Manager who shall be responsible for making decisions
on denials pursuant to 43 CFR 2.61 and 2.64 amendment requests pursuant to 43 CFR 2.72. The
Contractor is authorized to grant requests by individuals for access to their own records.

(e) The Contractor shall forward promptly to the System Manager each
proposed denial of access under 43 CFR 2.64; and each request for amendment of records filed
under 43 CFR 2.71; notify the requester accordingly of such referral; and provide the System
Manager with information and records necessary to prepare an appropriate response to the
requester. These requirements do not apply to individuals seeking access to their own
certification and reporting forms filed with the Contractor pursuant to 43 CFR 426.18, unless the
requester elects to cite the Privacy Act as a basis for the request.

CONTRACTOR TO PAY CERTAIN MISCELLANEOUS COSTS

25.  Inaddition to all other payments to be made by the Contractor pursuant to this
Contract, the Contractor shall pay to the United States, within 60 days after receipt of a bill and
detailed statement submitted by the Contracting Officer to the Contractor for such specific items
of direct cost incurred by the United States for work requested by the Contractor associated with
this Contract plus indirect costs in accordance with applicable Reclamation policies and
procedures. All such amounts referred to in this Article shall not exceed the amount agreed to in
writing in advance by the Contractor. This Article shall not apply to costs for routine contract
administration.

WATER CONSERVATION

26. (a) Prior to the delivery of water provided from or conveyed through
Federally constructed or Federally financed facilities pursuant to this Contract, the Contractor
shall be implementing an effective water conservation and efficiency program based on the
Contractor's water conservation plan that has been determined by the Contracting Officer to meet

the conservation and efficiency criteria for evaluating water conservation plans established under
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Federal law. The water conservation and efficiency program shall contain definite water
conservation objectives, appropriate economically feasible water conservation measures, and
time schedules for meeting those objectives. Continued Project Water delivery pursuant to this
Contract shall be contingent upon the Contractor’s continued implementation of such water
conservation program. In the event the Contractor's water conservation plan or any revised water
conservation plan completed pursuant to subdivision (d) of Article 26 of this Contract have not
yet been determined by the Contracting Officer to meet such criteria, due to circumstances which
the Contracting Officer determines are beyond the control of the Contractor, water deliveries
shall be made under this Contract so long as the Contractor diligently works with the Contracting
Officer to obtain such determination at the earliest practicable date, and thereafter the Contractor
immediately begins implementing its water conservation and efficiency program in accordance
with the time schedules therein.

(b) Should the amount of Other Water delivered pursuant to subdivision (a) of
Article 3 of this Contract equal or exceed 2,000 acre-feet per Year, the Contractor shall
implement the Best Management Practices identified by the time frames issued by the California
Urban Water Conservation Council for municipal and industrial water unless any such practice is
determined by the Contracting Officer to be inappropriate for the Contractor.

(©) The Contractor shall submit to the Contracting Officer a report on the
status of its implementation of the water conservation plan on the reporting dates specified in the
then-existing conservation and efficiency criteria established under Federal law.

(d) At five-year intervals, the Contractor shall revise its water conservation
plan to reflect the then-current conservation and efficiency criteria for evaluating water
conservation plans established under Federal law and submit such revised water management

plan to the Contracting Officer for review and evaluation. The Contracting Officer will then
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determine if the water conservation plan meets Reclamation’s then-current conservation and
efficiency criteria for evaluating water conservation plans established under Federal law.

(e) If the Contractor is engaged in direct groundwater recharge, such activity
shall be described in the Contractor’s water conservation plan.

EXISTING OR ACQUIRED WATER OR WATER RIGHTS

27.  Except as specifically provided in Article 17 of this Contract, the provisions of
this Contract shall not be applicable to or affect non-Project water or water rights now owned or
hereafter acquired by the Contractor or any user of such water within the Contractor's Service
Area. Any such water shall not be considered Project Water under this Contract. In addition,
this Contract shall not be construed as limiting or curtailing any rights which the Contractor or
any water user within the Contractor's Service Area acquires or has available under any other
contract pursuant to Federal Reclamation law.

28.  Omitted.

CONTINGENT UPON APPROPRIATION OR ALLOTMENT OF FUNDS

29. The expenditure or advance of any money or the performance of any obligation of
the United States under this Contract shall be contingent upon appropriation or allotment of
funds. Absence of appropriation or allotment of funds shall not relieve the Contractor from any
obligations under this Contract. No liability shall accrue to the United States in case funds are
not appropriated or allotted.

BOOKS, RECORDS, AND REPORTS

30. (a) The Contractor shall establish and maintain accounts and other books and
records pertaining to administration of the terms and conditions of this Contract, including: the
Contractor's financial transactions, water supply data, and Project land and right-of-way
agreements; the water users' land-use (crop census), land ownership, land-leasing and water use
data; and other matters that the Contracting Officer may require. Reports thereon shall be
furnished to the Contracting Officer in such form and on such date or dates as the Contracting
Officer may require. Subject to applicable Federal laws and regulations, each party to this
Contract shall have the right during office hours to examine and make copies of the other party's
books and records relating to matters covered by this Contract.
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(b) Notwithstanding the provisions of subdivision (a) of this Article, no
books, records, or other information shall be requested from the Contractor by the Contracting
Officer unless such books, records, or information are reasonably related to the administration or
performance of this Contract. Any such request shall allow the Contractor a reasonable period of
time within which to provide the requested books, records, or information.
(©) Omitted.
ASSIGNMENT LIMITED--SUCCESSORS AND ASSIGNS OBLIGATED

31.  (a) The provisions of this Contract shall apply to and bind the successors and
assigns of the parties hereto, but no assignment or transfer of this Contract or any right or interest
therein shall be valid until approved in writing by the Contracting Officer.

(b) The assignment of any right or interest in this Contract by either party
shall not interfere with the rights or obligations of the other party to this Contract absent the
written concurrence of said other party.

(c) The Contracting Officer shall not unreasonably condition or withhold his
approval of any proposed assignment.

SEVERABILITY

32. In the event that a person or entity who is neither (i) a party to a Project contract,
nor (ii) a person or entity that receives Project Water from a party to a Project contract, nor (iii)
an association or other form of organization whose primary function is to represent parties to
Project contracts, brings an action in a court of competent jurisdiction challenging the legality or
enforceability of a provision included in this Contract and said person, entity, association, or
organization obtains a final court decision holding that such provision is legally invalid or
unenforceable and the Contractor has not intervened in that lawsuit in support of the plaintiff(s),
the parties to this Contract shall use their best efforts to (i) within 30 days of the date of such
final court decision identify by mutual agreement the provisions in this Contract which must be

revised, and (ii) within three months thereafter promptly agree on the appropriate revision(s).
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The time periods specified above may be extended by mutual agreement of the parties. Pending
the completion of the actions designated above, to the extent it can do so without violating any
applicable provisions of law, the United States shall continue to make the quantities of Project
Water specified in this Contract available to the Contractor pursuant to the provisions of this
Contract which were not found to be legally invalid or unenforceable in the final court decision.

RESOLUTION OF DISPUTES

33. Should any dispute arise concerning any provisions of this Contract, or the
parties’ rights and obligations thereunder, the parties shall meet and confer in an attempt to
resolve the dispute. Prior to the Contractor commencing any legal action, or the Contracting
Officer referring any matter to Department of Justice, the party shall provide to the other party

30 days’ written notice of the intent to take such action; Provided, That such notice shall not be

required where a delay in commencing an action would prejudice the interests of the party that
intends to file suit. During the 30-day notice period, the Contractor and the Contracting Officer
shall meet and confer in an attempt to resolve the dispute. Except as specifically provided,
nothing herein is intended to waive or abridge any right or remedy that the Contractor or the
United States may have.

OFFICIALS NOT TO BENEFIT

34.  No Member of or Delegate to Congress, Resident Commissioner, or official of the
Contractor shall benefit from this Contract other than as a water user or landowner in the same
manner as other water users or landowners.

CHANGES IN CONTRACTOR’S SERVICE AREA

35. (a) While this Contract is in effect, no change may be made in the
Contractor's Service Area, by inclusion or exclusion of lands, dissolution, consolidation, merger,
or otherwise, except upon the Contracting Officer's written consent.

(b) Within 30 days of receipt of a request for such a change, the Contracting
Officer will notify the Contractor of any additional information required by the Contracting

Officer for processing said request, and both parties will meet to establish a mutually agreeable
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schedule for timely completion of the process. Such process will analyze whether the proposed
change is likely to: (i) result in the use of Project Water contrary to the terms of this Contract;
(i1) impair the ability of the Contractor to pay for Project Water furnished under this Contract or
to pay for any Federally-constructed facilities for which the Contractor is responsible; and (iii)
have an impact on any Project Water rights applications, permits, or licenses. In addition, the
Contracting Officer shall comply with the NEPA and the ESA. The Contractor will be
responsible for all costs incurred by the Contracting Officer in this process, and such costs will
be paid in accordance with Article 25 of this Contract.

FEDERAL LAWS

36. By entering into this Contract, the Contractor does not waive its rights to contest
the validity or application in connection with the performance of the terms and conditions of this
Contract of any Federal law or regulation; Provided, That the Contractor agrees to comply with
the terms and conditions of this Contract unless and until relief from application of such Federal
law or regulation to the implementing provision of the Contract is granted by a court of
competent jurisdiction.

NOTICES

37.  Any notice, demand, or request authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or
delivered to the Area Manager, Bureau of Reclamation, Northern California Area Office,

16349 Shasta Dam Boulevard, Shasta Lake, California 96019-8400, and on behalf of the
United States, when mailed, postage prepaid, or delivered to the Board of Directors of the
Feather Water District, 280 Wilkie Avenue, Yuba City, California 95991. The designation of
the addressee or the address may be changed by notice given in the same manner as provided in
this Article for other notices.

CONFIRMATION OF CONTRACT

38. The Contractor, after the execution of this Contract, shall promptly seek to secure
a decree of a court of competent jurisdiction of the State of California, confirming the execution
of this Contract. The Contractor shall furnish the United States a certified copy of the final
decree, the validation proceedings, and all pertinent supporting records of the court approving
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and confirming this Contract, and decreeing and adjudging it to be lawful, valid, and binding on
the Contractor.

IN WITNESS WHEREOF, the parties hereto have executed this Contract as of

the day and year first above written.

THE UNITED STATES OF AMERICA

By:
Regional Director, Mid-Pacific Region
Bureau of Reclamation
(-SEAL)
FEATHER WATER DISTRICT
By:
President of the Board of Directors
Attest:
By:

Secretary of the Board of Directors

(H:\public\Willows Final LTRC’s\2005-01-31 Feather WD LTRC Final Contract Draft.doc))
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EXHIBIT B
Rates and Charges
FEATHER WATER DISTRICT
2005 Water Rates and Charges
Irrigation Other

COST OF SERVICE RATES:
Capital Rates § 3.71 1/
O&M Rates:

Water Marketing 6.61

Storage 5.93
Deficit Rates:

Interest Bearing 0.00
CFO/PFR Adjustment Rate 2/ $ 1.61

TOTAL $17.86 1/
FULL-COST RATES:
Section 202(3) Rate is applicable to a Qualified Recipient
or to a Limited Recipient receiving irrigation water on or
before October 1, 1981. 23.61
Section 205(a)(3) Rate is applicable to a Limited Recipient
that did not receive irrigation water on or before
October 1, 1981. 26.19
TIERED PRICING COMPONENTS:
Tiered Pricing Component >80% <=90% of Contract

Total [Full Cost Rate — COS Rate / 2] 2.88 1/
Tiered Pricing Component >90% of Contract
Total [Full Cost Rate — COS Rate] 5.75 1/

CHARGES UNDER P.L. 102-575 TO THE
RESTORATION FUND 2/
Restoration Payments (3407(d)(2)(A)) 7.93 1/

1/ To be provided as needed.

2/ Chief Financial Officer (CFO) adjustment and Provision for Replacement (PFR) expense is being
distributed over a 5-year period beginning in FY 2003 for those contractors that requested those costs be
deferred.

3/ Restoration fund charges are payments in addition to the water rates and were determined pursuant to
Title XXXIV of Public Law 102-575. Restoration fund charges are on a fiscal year basis (10/1 - 9/30).
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Michael J. Ryan

Acea Manager

United Staces Bureau of Reclamation
2800 Cottage Way

Sacraments, Califorma P5E25

Drear Mr. Ryan:

This document tragsmits NOAA"S National Marine Fisheries Service's (NMFS) final bit]ogical
and conference opinion {Enclosure) based on our review of the preposed Feather River Warer
District {FW D) Long-term Ceneral Valley Project (O P) Water Service Contract Renewal, i
Smtl.er Counly, Californta, ared its cfﬁ:{:t& oh tederail:.f listed ::nda.ngered Sacramento Rwer

Chmﬂnk salmon (CY spnng-run Chinaok sa1m-;}r1 . m‘mwncha} threatened Central ‘l.“al]e],r
steelhead (CV steelhead; O mykiss). and proposed critical babitat for CV speing-run Chinook
salmon and CV steelhead, io accordance with section 7 of the Fndangered Species Act (ESA) of
1973, as amended (16 TL5.C. 1531 of seq. ). Your request for fomal consultation was received
oo Apnl 29, 2004, Formnal consultation was initizted on October 22, 2004,

On May 16, 20065, NMFES jssucd a drafl bislegical and conference opimon for the FWY Long-
ferm CWP Water Service Coniract Renewal. On June 23, 2005, The Bureay of Reclamation
{Reclamuniion) reguested NMFS o finalize the biological and conference opinion and mniify 1he
lerms and conditions to incorparale language changes that were discussed follewing the issuance
of the draft. Thys final biological and conference opinion includes four major changes: (1) the
Frofect Description was modified to melyde language from the waler confract that clarifies the
use of project water duning the months of May and October, (2) the Srutus of the Species and
Cricfeal iufitar seclion was updated to incorporate the Hinal listing detarminations for Centrdl
Valley Evulutonanly Signifieans Unsts (70 FR 371400, (3) the Iecwdenrad Take Srarerment was
madified by changine the language of teem and condition 1a ko improve conststency hetween the
intent of the requirement and the jugsdictional authority of Reclamation, and {4} a conscrvation
recomenendation was added suggesting that Reclamation develop and implement coordinated
MONItOTENG programs fo adaptively manage water and fshery resources in the Feather River.

This biological and conference opinion is based on information provided i the Apal 2004
hiological aseessment, the Aupost 2004 Revized Draft Envinoumental Assessment, and the drafl
Finding of Mo Significant Impact, for the propesed project. A complele administrative record of
thiz consultation is on file at tke NMFS Sacramenig Area Office.
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Bascd on the best available scientific and commerciz] information, the biclogical and conference
opinion concludes that this project 1s not likely to jeopardize the sontinued existence of
Sacramenta River winter-run Chinook salmon, CV spring-run Chinook salmon, and CV
steethead, or adversely modify their designated or proposed critical habitat,. NMFS also has
included an incidental take statecnent with reasonabie and prudent measures and non-
discretionary terms and conditions that are necessary and appropriate 1o minimize incidental take
aszociated with the FWD Long-term CVE Water Service Contract Renewal.

The biological and conferencs opinion finds the propased action will not result (o any adverse
effects to designated or proposed eritical habitat. Because of this conclusion, NMFS also
beltgves thai the project is nat likely to adverscly alfect the Esscntial Fish Habitat of Facific
salmon identified by the Magnuson-Stevens Fishery Conservation Act {MSA) as amended
(LLS.C 180 er seq.).

If you have any questions regarding this corrsspondence please contact Mr. Howard Brown in
aur Sacramento Area Office, 950 Capirg] Mall, Suite §-300, Sacramento, California 95814, Mr.
Brown may be reached by telephone at (916} 930-3608 or by Fax at (916} 930-3629.

Sinecerely,

Rodney R. Mclnnis
Regional Admimistrator

Enclasure



Enclosure

BIOLOGICAL AND CONFERENCE OPINION

ACTION AGENCY: United States Bureay of Reelamation
Mid-Pacific Region

ACTIVITY: Feather River Water Disinal Long-term Central Valley
Praject Water Service Contract Renewal

CONSLLTATION

CONDUCTED BY: Southwest Region, National Marine Fisheries Service
FILE NUMRER: 1514225 WRIH SA 5686
DATE ISSUED: BL 23 205

. CONSULTATION HISTORY

In August 2003, the 1.5, Buresw of Reclamation (Reclamation) provided NOAA s Mational
Marine Fisheries Service (WMFES) a hiological assessment [BA) for the Feather Fiver Water
Dhstrict {FWD) Long-term Cearal Valley Project [CVEP) Water Service Contract Renewal.

Reclamation subsequently revised the BA and requested formal consublation with NMFS for the
FWD Long-term CVP Water Service Contract Renewal on Apnil 29, 2004, The BA included a2
request to revicw a draft of the baological and conference opinion,

I August 2004, Reclamation provided NMFS with a Revized Drafl Environmental Assessment
fEA) and the drafl Finding of Mo Significant Impact (FOMSI).

On October 22, 20034, WATFS issued a biological apinion on the Long-Term Opetations, Critenia,
and Plan (G AP} for the coordinated operations of the CVE and the California State Water
Projoct (SWFE). At Reclamalion's request, initiation of the FWD Long-term VP Water Service
Contraci Renewal section 7 consultation was delayed antil completion af the OCAF
consultation. The reason for this reques! was that Reclamation believed that all aguatic concerns
would be addressed in the OCAF consultation and, therefore, it was a necessary precursor 1o
complelng this contract specific consultation.

Following revigw ol the OCAP hiological opinion, we lind that the enly some of the effects of
the FWD Long-term CVP Water Service Contract Benewal on [edeTally-listed endangerad
Sacramente River winter-ron Chineok salmon {ncorfiyachos ishawyischa), threatened Central
Valley spring-run Chinook salmon (CV spring-run Chinook salmon: 2. rshawyischa), and
threatened Central Valley steclhead {(CV steelhead; O, mypkiss), and the designated critical habitat
of winter-cun Chinook saleon, were previously analyzed and ure included in the incidenta) take



statement of the QC AP biological opinion as appropriate. The effects that were analyzed in the
GCAP bisdogical opinton are systern-wide effocts that are related to CVP and SWP oparations.
Impacts io the proposzed critical habitat of Central Yalley steelhesd and Centml Valley spring-run
Chinook salmon from the contracts, and certain contract-specific issues, such as river flow
conditions downsiream from the FWD diversion point, fuvenile entraimment at pumping stations,
and veturn flows of contaminated agricuitura) nunoff were not analyzed in the QCAP consultation
and will be addres=ed in this biological and conference opirion,

On May 16, 2005, NMFES provided Reclamation with a draft biclogical and conference opivaon
for the FWT} Long-term CVP Water Service Contract Renewal, The draft biological ang
eonference opinion concluded that this project is not lkely to jeopardize the CV spring-tun
Clingok salmon and CV sieelhead, or adversely modify theic proposed critical habitat, NMFS
alzo included a draft incidental take statement with reascnable and prudent measures and aon-
discretionary terms and conditens thaf are necessary and appropriate to minimmze incidental take
associated with the FWD Long-temn CVE Water Service Contract Rengwal.

Between May 16, and June &, 2003, NMF3 and Reclamation discussed the findings of the draft
btologival end conference opinion and discussed the reasonable and prudent rmeasures and the
ternis and conditions. Reclarmation beligved that term and condition 1a was net within thewr
pansdectinnal authonty because they could not directly require the FWTD to mininize pumping.
NMES agreed t¢ revise term and condition 1a to bring consistency between the infent of the term
and condition and the jurisdictional scope of Reclamation. NMES modified the project
description to include additional information related io the fype of water over which Reclamation
has junsdiction. These discussions also resulted in NMFS developing an addittonal conservation
recommendation that Reclamation should develap and implement coordinsied monitoring
programs to adaptively manage water and fishery resources in the Feather River,

On June 24, 2003, Reclamation requested NMFS o finzlize the draft bielogical and conference
opinien for the FWD Lopg-term CVE Water Service Contract Renewal. This request included a
summary of the reasonabic and prudent measures, the terms 2nd conditions, and the conservation
recommendations that were discussed between NMFS and Reclamation,

Thig bivlogical and conference opinion is hased on information provided in the April 2004 BA,
the August 2004 Revised Draft A and FONSI, the Cctober 24, 2004, OCAP hiological optiion,
and discussions held betwesn NMES and Reclamation, A complete admimistrative record of this
consullation is on file at the NMFS Sacramento Area Gifice.

tl. BESCRIPTION OF THE FROPOSED ACTION

Reclamation proposes to renew the FWD's [ong-term CVP water service contract for a perod of
25 yeurs, from March 1, 2005, v February 28, 2029, The proposed action will execute the iong-
term contract to provide a rraximun of 21} thousand acre feet (TAF) of replacement waicr por
year to the Sacramento River, at the confluence with the Feather River 1o allow the FWD to
pump an cqual amount of water from the Feather River, and to provide a concurrent exchange of
water to supply the prior rights of the Sacramento River and Sacramento-San Joaquin Delts



users, The proposed action does not tnclude construction, installation, or medification of any
new facilikés ar structuies,

A. Project Activities

The FWI typically divents water from May to October with most of the water diverted from
June w September. The water service contract specifies that during the months of June, July,
August, and September of cach year, all water divented by the FWD is considered replacement
waler, except when the California Water Rescurces Control Board (State Board) determines that
nsuificient water is available under State Board Permit 12094 during other months, in which
case ail diversions made by the FWD are considered replacement water. During these rmonths,
waler that is diverted by the FWTD is replaced with CVE water that is delivered in the Sacramento
River at the confluence with the Feather River, Table i provides a statetnent of monthly
delivertes for the year 2003 which reprezent typival diversion rates,

Table 1., Femther River Water District munthlg_ water dcliverics_@r 2001,

T U
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May  hme July August  September  October
Acre Teet Used 268 2,308 3,854 732 1,108 197
Percent of Delivery 3% 27% A5% 9% 9% 2%

— o et e e et e e

— e — O

Water 15 defivered to the FWD from Oroville Dam, into the Feather River, and then flows into
channels where the watet is lifted by 2 northern pump station east of the Garden Highway, near
Messick Road, and a southemn purmp station at the end of Wilkie Avenue in Sutter County. The
northern pump station is approximately 17 miles upstream from the confluence of the Feather
and Sacramento Rivers, near Verona, Caltfornta. The southern pump station is approximaiely
12.5 miles upstreamn frorn the confluence. Both pump stations are at the end of channels that are
perpendicular 1o the Feather River. The channel to the northem pump station is approximately
430 feet long, 320 feet wide, and five feet deep. At the end of the channe! is a side-channe] that
ts 96 feet wide and halds four 60-horsepower (hp) pumps, ¢ach with an unscreened, 10-inch
diameter intake, The chanutel to the southers pump station is approximaiely 200 feet long, 50
feet wide, and 5 feel deep. This pumnp station also containg four 50-hp pumps, and each has an
unscreened, !8-inch imtake,

The typical purnping rate at the northern itake is approximately 20,000 gallons per minute
{gpr), ot 45 cubic fect per sevond (cfs). The typleal pumping rate at the southern intake is
approximately 12,000 gpm, or 27 ofs. Water velocily in the diversion channels duning pumping
iz ¢estimated 10 be approximately 0.3 feet per second (fps), depending on nver ¢levations,

Al water delivered to the FWD will be measured and recorded with eguipment furmished,
installed, operated, and maintained by the United States, the FWID, or other appropriate entity, as
designated by Reclamation at the established points of delivery, Annual CVP contract water
delivery (o the FWD will not exceed the historical maximum of 20 TAF. Actual water delivery
may vary based on Reclamation's annual allocation. Annual water delivery over a 10-year



peried from 1939 1o 1998 ranged from approxirnately 5 to 21 TAF, and averayed 10.7 TAF.
Retum flows are reeyeled, with any serplus deaining into Gilseizer Slough,

H. Action Arca

The action area is defined as all arcas to be aflected directly or indtrectly by the Federal action
and not merely the immediate area involved in the action (30 CFR §402.02), The action areq, for
the purpeses of this biological and conference apirion, is located on the Feather River between
rver mile (RM) 17 and BM (. This includes ali water bodies accessibie to anadromous
salmonids that are influenced by water diverstons, This area was selected because 1t comprises
the reach of the Feather River between the tmest upstream diversion point and the mouth, below
which flows will be restored as descrbed sbove. The Sacramento River and the designated
eritical habitat of Sacramento Raver winter-run Chinook salmon are not ingluded in the action
area because Reclamation wil] restare flows diverted by the WD with relcases from Shasta
Regervotr.

tIl. STATUS OF THE SPECIES AND CRITICAL HABITAT

This biolopical and conference opinion analyzes the effects of the FWD Long-term Water
Service Contract Renewal on the following theeatened and endangered species and proposed
critical habitat:

Sacramenio River winter-run Chincok salmon - endangered

Central Valley spring-mun Chinook salmon - threatened

Central Valley spnng-ran Chinook saimon - proposed critical habitat
Central Valley sieelhead - threatened

Central Valley steelhead - proposed critical habitat

A. Bpecies Life History, Peputation Dynamics, and Likelihood of Survival and Recovery
1. Sacramentg River winier-tun Chingok salmen

Sacramento River winter-run Chinook salmon were originally listed as threatened in November,
1990 {55 FR 46513). Their stalus was reclassified as endangercd in January 1994 (5% FR 4400
due o continued decline and mereased variability of run sizes since their listing a5 a threatened
species, expected weak retutns as a result of twe small year classes in 1991 and 1993, and
continued threats to (he population. In the proposed rule to reclassify the winter-run Chincok
saimeon as endangered, NMF3 recognized that the popuiation had dropped nearly 9% percent
between 1966 and 1991, and despile conservation measures to improve hahitat conditions, the
population conhinued to decline (57 FR 27416), In June 2004 NOAA Fishery proposed to
reclasstfy Sacramento River winter-tin Chinook salmon as threatened (69 FR 23102}, This
determination was based on three main peints: (1) harvest and habitat conservation efforts have
increazed the abupdance and productivity of the Evolutionartty Significant Unit (ESU) over the
pasit decade; (2) artificial propagation programs that are part of the E5U (Le., the Caplive
Broodstock Programs at Livingston Stone National Fish Haichery (LSNFH} and at the



University of Califormia Hodega Marine Laborptory) contribute to the ES17s wiability; and (3)
Califrmia Bay-Deita Authority {CALFED) ecosystem restoration plans undetway in Battle
Creck should provele the opportunity to cstablish 3 second winter-run Chinogk salmoen
pupulation, However, on June 28, 2005, after reviewing the best available scientific and
commmercial information, WMES issued its final decision to retain the status of Sacramento River
winter-run Chinook salmon as endangered (70 FR 37160}, This daciston was based on the
continued threats {0 Sacrarmento River winter-run Chinook salmen and the continued likelthood
of this ESU becoming extinet throughout all or & significant pertion of its range. A draft
recovery plan was published in August 1997 (WMFS 1997).

Winter-run Chinock salimen historically spawned in the headwaters of the MeCloud, Pit, and
Litile Sacramento Rivers and Hat and Battle Creeks. Construction of Shasta Dam in 1943 and
Keawick Dam in 1950 biocked access to all of these waters except Battle Creek, which has been
severely (mpacted by hydreelectric fagilivtes and the Coleman National Fish Hatchery {(Mavle e
al. 1989, NMFS 1997a). Unnl 1984, the upper Calaveras River also contained a run of several
dozen to several hundred fish that spawned below New Hogan Dam.  According to the California
Diepartment of Fish and Game (CDFGY, low river flows in the Calaveras during the 19871992
drought are helteved to have eliminated this population {CDFG 1998). Most of the current
winier-run Chinock salmon spawning and reaning habitat exists on the mainstem Sacramento
River hetween Keswick Dam and Red Rluff Diversion Dam (RBDDY). Adthough a smail,
unknown, nmber of winter-nn Chinook salmon are thought to spawn in Battle Creek, the ESU
15 widely consideced 10 be reduced to 4 single namrally spawning population in the mainstem
Sacramenty River below Keswick Dam, Following the construetion of Shasta Dram, the number
of winter-run Chinock salmon initially declined but recovered during the 1960s. This initial
recovery was followed by a steady decline from 1969 through the late 1980s (U5, Fish and
Wildlife Service (FWS) 1069).

Aduit winter-run Chinook salmon enter San Francisco Bay from November through June
({{allock and Fisher 1985) and migrate past RBDD from mid-December through early August
(NMF3 1997a), The majonty of the ran passes RBDD frorm January throogh May, and peaks io
mid-March {Hallock and Fisher 1985) Generally, winter-run Chingok saimon spawn from hear
Keswick Dam, downstream to Red Blafl Spawning ocours from late-Apnl through mid- August
with peak activity between May and June, Egps and pre-emergant fry require water
temperatures at or below 36 °F for maximum survival dunng the spawnung and incubation penod
(FW3S 1999, Fry emerge from tnid-June through mud-October and meve o dver margins and
tributary streams to rear, Emigration past RBDD may begin in mid-Fuly and typically peaks in
Seplember and can continue through March in dry yvears (NMFS 19972, Vogel and Marine
1991). From 1995 ta 1999, all winter-run Chinook salmon cutmigrating as fry passed REDD by
October, and all owtrmigrating pre-smodts and smodts passed REBDD by March (Martin ef of.
2001).

Construction of REDD in 1966 enabled improved accuracy of population estimates as salmon
passed through fish ladders, From 1967 to 2000, winter-run Chinook salmon estimates werte
exlrapolated frot adult counts at RBDD ladders. Recent operational changes at RBIYD have
allowed a majority of the winter-run Chingok salmon population to bypass the ladders and
counting facilities, and have increased the error assoeiated with extrapolating the population



estimate. Beginning m 200!, carcass counts roplaced the ladder count to reduce the errar
asstciated with the estirnate.

Singe 1967, the estimated adult winter-run Chincok salmon population ranged from 186 in 1994
o 107 B0E in 1969 {CDFG 20021, The estimate declined from an average of 86,000 adults m
192671969 o only 2,000 by 1987-1989, and continucd downward o an average 830 fish in
1924.19946. Since then, estimates have increased o an average of 3,136 fish for the pedod of
19982001 . Winter-run abundance estioates and cohort replacement rates since 1986 are shown
in Table 2. Although the population estimates display broad fuctuation since 1986 (1861n 1994
to 2,757 in 20G3), there ts an fnereasing trend in the five-year moving average over the last five
year period (49] from [990-1994 to 5,818 from 1999-2003), and a generally stable trend in the
tive-yeur moving average of cohan replacement rates, The 2003 run was the highest since the
listing, with an estimate of 3,757 aduir fish,

Table 2. Winter-run Chineok salmon population cstimates fram RBDD ladder counts, and
corresponding cohon replacement rates for years zince 1986, Population estirnates include both
adult and grilse,
Year  ~ Population 5-Year Moving  Cohort 5-Year Moving

Estimate Average of  Replacement Average of Cohort

Population Rate Replacenient Rate
o Estimate
1986 7 21336 - T T T
1487 2130 . - -
19R% 2,886 - . -
1989 697 - 0.3 -
1990 431 1.75% 0.2 .
L99d 211 1,282 0.1 -
1992 1,241 1.063 1.8 .
1993 IRT 593 .9 0.6
1994 186 491 0.3 {18
1905 1,297 664 b1 0.9
1934 1,337 A2 3.3 1.4
1947 g2 R17 3.7 2.2
1998 3,002 1,340 23 2.5
1949 3,283 1561 2.5 28
2000 1,332 1,972 1.5 20
200 5,521 2,509 1.8 2.6
2002 9172 4,467 23 2.2
2003 9,757 5818 7.2 32
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2, Central Valley Spring-Fun Chinogk Salmton

MNMFES listed the CV spnng-run Chingok salmen evolutionanty somificant unit {ESU} as
threatened on September 16, 1999 (64 FR 503%4). In June 2004 NMFES proposed that OV
spring-run Chinook saimon remain ligted as threatened (69 FR 331023 This prapesal was bascd



on the recognition that ajthough TV spring-run Chinock salmon productivity trends are pasitive,
the ESL continues to face risks from having a mited number of remaining metapopulations
{i.e., three existing populations from an estimated (7 hustonical populations), a limited
geagraphic distobution, and potential hybridization with Feather River Hatchery spring-run
Chinook salmon which are ot in the ESU and display genetic similanties to fall-run Chinook
seltrron. O Jene 28, 2005, after revicwing the best available seicotific and commercial
information, NMFS issued it final decision io retain the status of CV spring-run Chinook,
salmgn as threatened {70 FR 371600, This decision alsd incloded the Feather River Hatchery
{FRH) spnng-run Chinook salmon population inciuded as part of the Central Yalley spning-run
Chinook salmon ESL.

Adule spring-run Chinook salmon enter the Sacraniente-San Joaquin Delta {Delta} from the
Pacific Oweean beginning in January and enter natal streams from March to July. In Mil Creek,
Van Weert {1964) noted that of 18,290 spring-ran Chincok salmen obzerved from 1953 1o 1963,
935 percent were counted between April 1 and July 14, and 89,3 percent were connted between
Apnl 29 and June 34,

Dharing their upstream roigration, adult Chinoek salmon require streamflows sufficient to provide
olfaciory and other onientation ¢ues used to locate their natel streams.  Adequate streamflows
alsa are necessary to allow adult passage to upstceam Bolding habitat, The prefeered temperature
range for upstream migration s 38 to 56"F (Betl 1991, CDFG 1998).

Lpon entering fresh water, spring-run Chineok salmon are sexvally immature and must hold in
cold water for several months to mature, Typically, spring-run Chinook salmon utilize mid-o
high-elevaiion sircams that provide appropriate temperatures and sufficient flow, cover, and pool
depth to allow over-sutnmering. Spring-run Chinock satman also may utilize tailwaters below
dams if eold water releases provide suitable habitat conditions. Spawning ocours between
September and Cetober and, depending on water temperature, emergence accurs between
Mowvember and Fehruary.

Spring-run Chinook zalmoen emigration is highly vanable (CDFG 1998). Some may begin
ouwlmigraling soomn after emergence, whersas others oversummer and emigrate as yeariings with
the onsct of increased fail stotms (COFG 1998). The emigration pertad for spring-run Chinook
saltion edtends from Movernber to carly May, with up to 9 percent of young-of-the-yecar
outmigrants passing through the lower Sacramento River hetween mud-November and carly
January (Snider and Titus 2000). Outmigrants also are known 1o rear in nog-natal inbutanes to
the Sacramento River and the Delta (CDFG 1998}

Chinwok zalmon spend between one and four years i the geean before returning to their natal
streames to spawn {Myers e all 1998). Fisher {(1994) reported that 87 percent of Chinook trapped
and examined at RBDD between 1985 and 1991 were three-year-olds.

Spring-run Chincok salmon were once the most sbundant run of salmon in the Central Valley
{Campbel] and Movle 1992 and were found in both the Sacramento and San Foaquin drainages.
More than 500,000 spring-run Chinook salmon were caught i the Sacramento-San Jeaguin
commercial fishery in 1883 alone (Woshivama er @l 1998}, The San JToaguin populabions were



essentially extirpated by the 19405, with onty simall remanants of the run that persisted through the
19502 ip the Merced River (Hallock and Van Woert 1959, Yaoshivama er ad. 1598). Populations
in ihe upper Sacramento, Feather, and Yuba Rivers were chinunated with the construction of
major dams doning thel950s and 19805, Materally spawning populations of spring-run Cluneok
salmon are cuerently restricted to avcessible reaches of the upper Sacramento River, Antelope
Creek, Bartle Creek, Beegum Creek, Big Chico Creek, Burte Creek, Clear Creek, Deer Craek,
Mill Creck, Feather River, and the Yuba River (CDFG 1998),

Sioze L9469, the spring-run Chinook salmon ESU has displayed broad {luctuatons in abundance,
ranging fram 1,403 in 1993 t0 25,890 in 1982 (CDFG 2003} The average abundance for the
ES0 was 12,590 for the period of 1999 o 1979, 13,334 for the peced of 1980 to 1990, and 6,554
from 1991 o 2001, Evaluating the abundance of the ESU as a whale, however, complicates
treitd detection. For example, although the mainstem Sacramento River population appears to
have undergone a significant decline, the data are not necessarily comparable beeauvse coded wire
ta@ information gathered from fall-ren Chinock saltmon returns since the cariy 1990s has resulied
n adjustments to ladder counts al REDD that have reduced the overall number of {ish that are
carcponzed as spring-run Chincok salmon (Colteen Harvey-Amison, CDEG, pers. comn., 20603),

Sgcramento River tributary populations in Mill, Deer, and Burte Creeks are probably the best
trend indicators for the CV spring-run Chinock ESU as a whalg, These sireams have shown
positive escaperment trends since 1991, Recent escapements to Butte Creek, including 20,25% in
LG4, 3.605 in 2001 and 3,785 wn 2002 (CDFG 2002, CDFG 2003), represent the greatest
proportion of the ESL)'s abundance, Although recent trends are positive, annual abundance
cstimates display a high level of fluctuation, and the overall nummber of CV spring-run Chinook
salmon remains well below estimates of ustorfc abundapce. Additionally, in 2003, high water
termperatures, high fich Jensities, and an gutbreak of Cobumnaris Disease {Flexibecier
columnaerts) and lehibyophthinasis (fefthvophthirnus mualtifiliis) contributed o the pre-spawning
merality of an estimated 11,231 adult spring-run Chineok salmon in Butte Creck. Because the
TV spring-run Chingok salmon ESU is confined to relatively few remaining streams, confinues
te display broad fluctuations in abundance, and a large proportion of the population §i.e., in Butte
Creck) faces the risk of high mortality rates, the populaiton ts at @ moderate to high sk of
extinetion.

3. Central ¥alley Stcelhead

MMES fisted the CV steelhead ESU as threatened on March t9, 1998 (63 FR 13347). The EXLUS
includes all naturalty-produced CV steelbead in the Sacramento-San Joaguin River Basin.
NMES published a final 4(d} mule for stecihead on July 10, 2000 (65 FR 42427). The 4(d) rulc
applies the section 2 take prohibitions to threalened species exeept in cases where the take is
associaled with Siate and local programs that are approved by NMFS. In June 2004 NMFS
proposed thal CV steelhead remain [istcd as threatened {65 FR 312102), This proposal is bazed
on the recognition that although the NMFS Biological Review Team (BRT) {WNMFS 2003) Faund
the ESUN “in danger of exlinction,” ongoing pratective elforts for this ESU, and the likely
implementation of an ESU-wide monitoring program effectively counter this finding, NMFS
alsn 15 proposing changes involving steelhead hatchery populations (69 FR 31354). The
Colerman National Fish Hatchery and Feather River Fish Hatchery steclhead populations are



prapased for inelusion in the listed population of sicelbead. These populalions previously were
ingluded in the ESL! byt were not deemed essential for conservation and thus oot part of the
listed steelhead population. Finally, NMFS has proposed to include resident Oreorfrerchis
mukizs, present helow nateral or long-standing artificial bammers, 10 all steethead ESUs (59 FR
33102Y The final decisions on these steelbead propesals have been deferred for six menths for
turther seicotfic review (70 FR 371860),

All steclhead stocks in the Centra] Valley arc winter-run steelhead (MeEwan and Jackson 1996
Stecthead are similar to Pacific salmon in their life history tequirements. They are bom i fresh
walcr, entigrate (o the occan, and rewm to freshwater to spawn, Unlike other Pacific salmon,
steelhcad are capable of spawning more than once hefore they die.

The majority of the OV steelhead spawnivg migration occurs from Octoher throwgh Febmuary
and spawning cccurs from December to Apalin sireams with cool, well oxygenated water that is
availabie year round. Yan Woert {1964) and Harvey {1993) observed that 1o Mill Creek, the OV
steefhead migration 13 continmeus, and although there are two peak perods, sixty percent of the
run 1% passed by December 30. Similar bimodal run patterns have aiso been ohserved in the
Frather River {Brad Cavallo, California Department of Water Resources (DWR), pers. comm.,
2002}, and the Amencan Biver (John Hannon, Burean of Reclamation, pers, coma., 2002).

Ingubation time iz depondemt upon water temperature. Eggs incubate for ane and a half 1o four
months before emerping. Eggs held berween 50 and 59 °F hatch within three o four weeks
{Muyle |976). Fry emerge from redds within 1r abowt four to six weeks depending on redd
depth, vravel size, siltation, and emperaturc (Shapovalov and Taft 19547, Newly cmerged fry
move o shallow stecam margins to cscape high water velocities and predavion {Famhbart 19363,
As fry grow larger they meve inte fffles and poels and establist feeding locations, fuveniles
rear in freshwater for one to four years {Meehan and Bjormn 1991 emigrating cpisodically from
natal springs during fall, winter and spring high flows (Colleen Harvey Arrican, CDFQG, pers.
conim. 199%). Steclhead dypically spend two years in fresh water, Adulis spend one to four
years al sea before retumning o freshwater o spawn as four or five year olds (Moyle 1976).

Steethead historically were well-disitibuted throughout the Sacramento and San Joaguin Rivers
{Busby ef ol [996). Siccthead were found from (he upper Sacraments and Pit River systems
sawlh to the Kings and posgible the Kem River systems and in both easl- and west-side
Sacramento River Inbularies (Yoshivama of af. 1996). The presemt distribution has been greatly
reduced {MaeBEwan and Jacksoen [¥96). The Califomia Advisory Committee on Salmon and
Steelhead {1988) reported a reduction of steelhead kabital feom 6,000 miles histaacally to 300
milez. The California Fish and Wildlife Plan (CDFG 1%05) estimated there wers 40,000
sieglhead in the early 19505, Hallock ed all {1961} cstimated an average of 20,540 adult
steelivead through the 19605 in the Sacramento River, upstream of the Feather River.

Moebriga and Cadrett (2003 ) compared coded-wics tagged (CWT) and untagged (wild) steslhead
smolf cateh ratios at Chipps Island trgwl from 1998.2001 1o estimate that about 100,000 to

R 000 sicelhead juveniles are produced naturally sach year in the Central Valley. In the draft
Lpdared Status Review of West Coast Safmon and Stecthead {NMFS 20033, the BRT made the
following conclusion based on the Chipps Island data:



"[f we make the fairly geterous assumpugas {in the sense of generating large estimates of
spawners) that average fecundity is 5,000 eggs per female, 1 percent of eggs sutvive o
reach Chippe [sland, and 181 J00 smaolts ate produced {the 1998-2000 average), about
1.628 female steelhead spawn naturally in the entire Central Valley. This can be
comparcd with MeEwan's {2001) estimatc of 1 million 1o 2 million spawnerz before

1850, and 40,000 spawners in the T960s".

The only consistent data available un steelhead nurmbers 1n the San )eagquin River basin come
from CDFG mid-water rawling samples collected on the lower San Joagquin Biver at Mossdalc.
These data indicate a decline in steglhead oumbers i the garly 19905, which have remained [ow
through 2002 (CDFG 2003). In 2003, a wtal of only 12 steclhead smolts were collected ar
Moszdale ¢CDOFG, unpublished data).

Existing wild steeihead stocks in the Central Vailey mostly are confined o upper Sacramento
River and itz tributanes, including Antelope, Deer, and Mill Creeks and the Yubz River.
Populations may existin Big Chico and Butte Creeks and a faw wild steelhead are produced in
the American and Feather Rivers (McEwan and Jackson 19961 Until recently, CV steelhead
were thought 1o be extirpated from the San Joaquin Bever systemy, Recent monitoring has
detected populations of steclhead in the Stanislaug, Mokelumne, and Calaveras Rivers, and other
strcams previously thought to be void of steelhead (McEwan 2001} Naturally spawning
populations may exist in many other streams but are undetected due to lack of menttoting
programs {Interagency Ecological Program Steelhead Project Work Team (SPWT) 1999).

Retiable estimates of OV steclhead abondance for different basing are ned available {MeEwan
2001, bowever, McEwan and Jackson {1996¢) estimate the tatal annual run size for the entirs
Sacramento-San Joaguin system, based on RBDD counts, 0 be no rnore than | 0,000 adults,
Steclhead counts af the RBDD have declined from an average of 11,187 for the penod of 1967 10
1977, o an average of approximately 2,000 through the 19902 (McEwan and Jackson 19946,
hMeEwan 2001), The future of CV gtecthead s uncetiaio because of the lack of starus and trend
data.

B. Habitat Condition and Funpction for Species’ Conservatinm

Desiynated critical habitat for Sacramento River winter-run Chinook salmon does not occur in
the action area. NBMFS proposed to degigmate critical habitat for CV spring-run Chinook salmon
and CV sieelhesd in December 2004 {69 FR 71E30). Proposed entical habitet includes streacn
channels within certain nccupied strearn reaches and inciudes a tateral extent as defined by the
ordinzry high water mark (33 CFR 329.11) or the bankfull elevation. Cotical habitat in estuarine
resches is defined by the penmeter of the water hody o the elevation of the extreme high water
mark, whichever iz greater. The reach of the Feather River that contaios the action area currently
ts proposed.

The freshwater habitat of salmon and steefhead in the Central Valley varies in function

depending on location, Spawning areas are [ocated in accessible, upstream reaches of the
Sacramento ot San Joagwin Rivers and iheir watersheds where viable spavming gravels and
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water canditions are found. Spawning habirat condition is strongly affected by water flow and
quality, cspecially temperature, dissolved uxygen, and silt load, all of which can greatly affect
the survival of eggs and larvac.

Migratory cormidors are downstrearn of the spawnemg area and include the Sacramento-San
Joaquin Defta. These comidors allow the upstream passage of adults, and the downstream
cmvigration of putmigeamt juveniles. Migratory habitat condition is strongly affected by the
presence of batriers, which can include dams, unscreened or poorly-screened diversions, and
degraded water quality.

Both spawning areas and migratory comdors comgrise rearing habitat for juveniles, which feed
and grow before and duriog their outmigration. Non-natal, intermittent tiibutaries also may be
used for juvenile réuring. Rearing habitat condition is strongly affected by habitat complexity,
food supply, and presence of predators of juvenile salmonids, Some complex, productive
habitats with Hoodplaios remaim in the system {e.g.. the lower Cosumnes and Sacramento River
reaches with sethack levees [Le, pnmarily located wpstrean of the City of Colusal). However,
the channelized, leveed, and rip-rapped river reaches and sloughs that are commen in the
Sacramente-5an Joaquin system typically have low habitat complexity, low abundance of food
arganisms, and offer litile protection from either fish or avian predators.

. Factors Affecting the Species and Hahitat

A number of docoments have addressed the history of human activities, present cnvironmental
conditions. and factors contributing to the decline of salimon and steethead species in the Central
Valley. For example, NMFS prepared range-wide status reviews for west coast Chincok salmon
(Myers ef wf, 1998} and steethead (Bushy ef af. 1996). Also, the NOAA BET published a drafi
updated status review for west coast Chinook zalmon and steelhead in Movember 2003 (NMFS
2003). Informartion also is available in Federal Regisier nolices annopncing ESA listing
proposals and determinations for some of those specics and thelr crtical hahitat {eg., 58 TR,
33212, 59 FR 440, 62 FR 24583, 62 FR 43937, 63 FR 11347, 64 FR 24049 04 FR 50394, 65 FR
7764}, The Final Programnatic Eovironmental Impact Stalement/'Report (EIS/EIR) for the
CALFED Bay-Deita Program (CALFED 1999) and the Final Programmatic ENS for the Central
Valtey Project (CVPIA) (Department of Inteniac (TR} 1999 provide a summary of historical
and recent envirenmental conditions for salmon and steelhead in the Ceniral Valley., The
following general description of the factors affecting the viability of Sagramento River winter-
run Chinook szlmon, CV spong-mn Chinosk salmon, CV stecihead is based oo a summanzation
of these documents.

In general, the human activities that have affected the listed apadromous salmonids and thetr
habirats addressed 10 this opinien consist of: {13 dam construction that blocks previously
azcestible habitat; (2) water development and imanagement activities that affect water quantity,
flow timing, and quality; (3) land use activilies sich as agriculture, flood control, urban
development, mining, road construction, and logging that degrade aquatic and nparian habitat;
{4) batchery operation and practices; (5) harvest activitics; (6] predatien; and (7) ecosystem
reztoration aclions.
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1. Habitat Blockaee

Hydropower, flood control, and water supply dams of the C¥P, SWP, und other mumcipal and
private entifies have permanently blocked or hindered salmonid access to histonical spawning
and rearing grounds. Clark {1929) estimated that originally there were 6,000 miles of salman
habityl in the Ceqral Valley systern and that 80 peccent of this habital had been lost by 1928,
Youshiyama ef al {1996) calculated that reughly 2,000 miles of salmon habital was actually
avaiiable before dam constrection and mining, and concluded that 82 percent is not accessible
tolay.

In gencral, large dams on every major tribdary to the Sacramento Fiver, San Joaquin River, and
Sacramenic-San loagquin Delta block saimon and stecthead wocess to the upper porttons of the
respectrve watersheds. On the Saccamento River, Keswick Dam blocks passage to historie
spawnng aid rearing habitat in the upper Sacraments, MceCloud, and IMit Rivers. Whiskeytown
Dan blocks access to the upper watershed of Clear Creek, Oroville Dam and associated
facilitics block passage to the upper Feather River watershed, Nimbus Dam blocks access to
most of ihe American River basin. Friant Dam construction in the mid-1940s has been
associated with the elimination of spring-run Chincok salmon in the 3an Joaquin River upsirean
of the Merced River (DOI 1999). On the Stanislaus River, construction of New Melones Dam
and Goodwin Dam blocked both spring and fallorun Chinpek salmon (CDEG 2001).

As a rgsult of the dams, Sacramente FRiver winter-run Chinook salmon, CV Chinook salmon, and
CV steelhead populations on these nvers have been confined to lower elevation mamsiems that
historically only were used for migralion. Population ahundances have dechined in these streams
due {0 decreased quantity and quality of spawning and rearing hatwtat, Higher temperatures at
these lower clevations dunng [ate-summer and fall are a major stressor o adults and juvenile
salmorids,

The Sutsun hMarsh Salinity Control Gates (SMSCG), located on Montezuma Slough, were
installed yn 1988, and are operated with gates and flashboards to decrease the salintty levels af
managed wetlands in Siisun Marsh. The SMSCG have delayed or blocked passage of adult
Chinook saimon migrating upstream (Edwards ot af 1996, Tillman o af. 1996, DWER 2002).

Z. Water Development

The diversion and storage of natyral fows by dams and diverston strectures on Central Valley
waterways have depleted stream flows and altered the natural eveles by which juvenile and adult
salmenids base their migrations, Depleted (lows have coatribwied @ higher temperatures, lower
diszolved oxyeen levels, and decreased recruitment of gravel and large woody debris,
Furthermore, more uniform Mows year round have resulied in dirminisbed natural channel
fotrmation, altered food weh proccsses, and slower regeneration of fpadan vegetation, These
stable flow pattems have reduced hedload movement {Ayers 2001) and cavsed spawning gravels
te become embedded, and reduced channel width, which has decreased the available spawning
and rearing habitat below dams,
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Waler diversions for irrigated agriculture, municipal and industrial use, and rmanaged wetlands
are foundd throughout the Central Valley. Hundreds of small and medivm-size water diversions
exist along the Sacramento Biver, San Joagain Biver, and their tnbutaries. Although efforts have
been made th recent years to screen seme of these diversions, many remain unscreened.
Depending on the size, location, and season of speration, these unscreened intakes entrain and
kill many life stages of aquatic species, tncluding juvenile salmonids. For example, as of 1597,
085 percent of the 3,356 diversions included in a Central Valley database were cither
unscreened or screened insufficiently to prevend fish entrainment (Herren and Kawasaki 2001,
Most of the 370 walter diversions operating in Suisun Marsh are unscrecned (FWS 2003).

Cinbnigrant juvenile salmenids in the Delta have been subjected to adverse environmental
conditions ¢reated by water export operations at the CVESWTE. Specilically, juvenile salmomnid
sucvival has been reduced from (1) water diversion from the mainstem Sacramento River into the
Central Deita via the Delta Cross Channel; (2) upstream or reverse flows of water in the lower
San Joagoin River and southern Delta waterways; (3) entrainment at the CVP/SWP export
facilities and associated problems at Chiton Court Forebay, and {4) increased exposure 1o
indroduced, non-native predators such as striped bass {Morone saxvatifis), largemouth bass
{Mrcropierus salmoeides), and American shad (Afosa sapidisima).

The OCAP consultation was ¢completed with the iszuance of a biological opinion by NQAA
Fisheries on October 22, 2004, The QCAP binlogical opinton found that CVP and SWP actions
are [ikely to adversely affect federally-listed Sacramento Raver winter-man Chinook saloon,
Central Vailey spring-run Chincok salmen, and Central Walley steelhead, and the ¢ritigal hatalat
af winter-run Chincok salmot, due to reservolr releases, Sacramento River flows, water
ternperatures, and physical facility operations that reduce habitat availability and sutability,
These effccts are expecied 1o impict and result in the take of individual fish by delaying or
blecking adult migration into suitable spawning habitat and decreasing spawning success, kitling
vuinerable lifc stages such as eggs, larvae, and juveniles due to stranding or elevated water
temperatures, or mereasing (he likelthood of disease or juvenile vulnerability 1o predation due to
temperature stress. NMFS determined that these effects are not Hkely to jcopardize the
continaed existence of Sacramento River winter-run Chingok salmon, Central Vatley spong-run
Chinook salcnon, or Central Valley steslhead, and is not likely to destroy or adversely modify the
designated criical habitat Sacramento River wintér-nin Chinook szlmon.

3. Land Use Activities

Land yse activities continue t0 have large impacts on salmonid habitat in the Central Valley.
Lutil about i 50 years ago, the Sacramento River was hordered by up to 500,000 acres of riparian
forest, with bands of vegetation extending outward for four or five miles (Californta Resources
Agency 1989, By 1979, riparian habitat alony the Sacramento River had diminished 10 11,000
to 12,000 acres, or abowt 2 percent of kistonic Jevels [MeGill 1987), The degradation and
fragmentation of niparian habitat had reswlted mainly from flood controd and bank protection
projects, together with the conversion of dpanan land to agnicultore {Jenes and Stokes
Associates, Incorporated 19%3),
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increased sedimentation resulting from agriculwral and urban practices within the Central Valley
15 a primary cause of salmonid habitat degradation (NMFS 1596} Sedimentation can adversaly
affect salnonids Juning all freshwater life stages by clogying oc abrading gill surfaces, adhering
to eggs, or impeding fry emergence (Phillips and Campbeil 1961 ), burying eges or alevins,
scouring and filliog in pools and nffles, or reducing primary produciivity and photosymthesis
activity (Curdons zod Ketley 1961 and affecting intergrave]l pormeability and disselved oxyveen
levels, Excessive sedimentation gver titne can cayse substrates 1o become embedded, which
redieces successful salmonid spawming, and «gg and fry survival (Hartotann eF af. 1987,

Land use actrvities associated with road constmiction, urban development, logging, mining,
agriculeers, and cecreation have aignificantly aitered fish habitat quantity and quality through
alieration of sireambank and channel morphelogy, alteration of anbient water temperatures,
degradation of water quality, elimination of spawning and reanng babitat, fragmentation of
available babitats, climination of downstream recruitment of LW, and removal of ripanian
vegetation resulting in inceeased streambank crosion (Meehan and Bjomn 1991). Agnenllural
practices in the Central Valley have eliminated large trees and legs and other woody debris that
wotld otherwise be recruited into the stream channe] (NMFEFS 1998), LWD influences siream
morphelogy by alfecting channel pattern, pesition, and geometry, as well ag pool formation
{Keller and Swanson 1979, Bilby 1984, Robison and Beschta | 980).

Serce the | 5§50, wetlards reclamation for uehan and agricultoral development has cansed tha
cunulative loss of 79 and 94 percent of the tidal marsh habitat in the Sacramento-San Joaguin
Delta downsireatn znd upsiream of Chipps Island, respectively (Moncue and Kelly 1992, (ioals
Projact 1999). In Suisun Marsh, sall water intrusion and land subsidence gradually has led (o the
decline of agriculural production. Prescntly, Swistn Marsh consists largely of tiddal sloughs and
managed wetlands for duck clubs.

Juvenile salmonids are exposed to increased water tetnperatuces in the Delta dunng the lae
sprmz and surmmer due to the loss of nparian shading, and by thenmal inputs from municipal,
industreal, and agricultural discharges. Studies by the Califernia Department of Water Resources
{DWR) on water quality i the Delta over the lagt 30 years show a steady decling in the food
sources availabte for juvenile salmonids and an increase in the clarity of the water. These
condttions have contributed to ingreased monality of juvenile Chinook salmon and steethead as
thay move through the Deita.

4, Hatchery Operations and Practices

Five hatcheries cutvently produce Chinogk salmen in the Centra] Valley and four of these aiso
produce steclhead, Releasing large numbers of hatchery fish can pose 2 threat to wild Chinaok
salmon and steelhead stocks throngh genetic itmpacts, competition for food and other resources
hetween hatchery and wild fish, predagion of hatchery fish on wild fish, and imcreased fishing
pressuce on wild stocks as a rezult of hatchery production (Waples 1931), The genetic impacts
of artificial propagation programs in the Central Valley primarily are caused by siraying of
hatchery fish and the subsequent interbreeding of hatchery fish with wild fish. In the Central
Valley, practices such 2= transferring 2gzs between hatcheries and trucking smolts to distant sites
for refease contribute to clovated sraying levels (DO 1992), For example, Nimbus Hatchery on
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the Amencan River rears Eal River stceliead stock and releases (hesa fish in the Sacramento
River,

Hatchery practices as well as spatial and temporal overlaps of habitat use and spavwning activity
belwean sprimg- and fatl-run fish have led to the hybodization and homogenization of some
subpopulations (CDFG 1998). As early as the {96035, Slater (1963} observed that early fall- and
spring-na Chinook salmen were competing for spawning sifes in the Sacramento River below
Heswick Dam, and speculated thal the twno runs may have hybridized, Feather River Halchery
{FRM) sprimg-run Chingok salmon have been documented as straying throughout the Central
Valley for many years (CDFG 1998), and in many cases have been recoversd from the spawning
erounds of fall-run Chinook salmon (Colleen Harvey-Arrizon and Paul Ward, COFG, pers.
cormm., 2002), an indication that FRH spring-run Chingok salmen may exhibit fall-run life
history characteristics. Althouwgh the degree of hybridization has not been comprehensively
determined, it is ¢lear that the populations of spring-run Chineok salmen spawning 10 the Feather
Kiver apd counted a RBDD contain bybndized fish,

The munagement of hatcheries, such as Nimbus Hatchery and FRH, can directly impact OV
spring-run Chinook salmoen and CV steelbead populations by overproducing the natural capacity
of the lowited habitat available below dams, [n the case of the Feather River, significant rodd
superimposilion oecurs in-river due te hatchery averproduction and the inability to phyaically
seperate CV spring-run and fall-run Chincok salmoa adudts. This congumrent spawniog has led to
nybridization between the spring- and fall-mn Chinook salman in the Feather River, At Nimbus
Hatchery, aperating Foisom Dam to mect temperatibre réquirements for returmning hatchery fall-
nn Chinuok salmon often limits the amount tf water avaifable for steelbead spawning and
rearing the rest of the year.

The increase in Central Valley batchery production bas reversed the compositign of the steeihead
population, rom 88 percent naturaliy-produced fish in the 19505 (McEwan 20018 to an estimated
23 to 37 percent naturally-produced fish corrently (Nobriga and Cadrett 20010, The increase in
hatchery steethead production proportionate to the wild population has reduced the viability of
the wild steefhead populations, increased the use of cut-of-basin stocks for hatehery production,
and increased straying (WMFS 2001), Thus, the ababity of nanwral populatians to successtully
reproduce has likeiy bean diminished.

The relatively low nuraber of spawners needed to sustain 2 hatchery population can result in hegh
harvesi-tu-cscapements ratios i waters where regulations are set according to hatchery
population. This can lead to over-exploitation and reduction in size of wild populations
coexisting in the sarme system (MeEwan 2001}

Hateheties also can have some positive effects on salmonid populations. Artificial propagation
has been shown effective in bolstering the numbers of nadurally spawning fish in the short term
under certain conditions, and in conserving genelic respurces and guarding against catasuophic
loss of natarally spavmed populations al critically low sbondance levels, such as Sacramento
Biver winter-run Chinook salmon, However, relative abundance i3 only ong componet of 2
viahie salmmonid population.
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5. Qeean and Sport Harvest

Extenstve poedn recroalional and commercial teoll fisheries for Chinook salmon exast along the
Cenerad Califormia coast, and an inland receesiional fishery exists in the Central ¥alley for
Chinnek salmon and steclbgad. Ccean barvest of Central Yalley Chinook salman 15 estimated
using an gbundance index, called the Central Vailey [ndex {CVI). The CV( is the ratio of
Chincok salmon harvested south of Point Arena {where 85 percent of Central Vatley Chinock
saltnon are caught) to escapemrent. OWT rotums indigate that Sacramento River salmon
congregate off the coast between Point Arena and Morro Bay.

Historically in California, almost half of the river sportfishing effort was in the Sacramento-San
Touguin River svstem, particularly upsitcam from the city of Sacramento {Emmett & af. 1991,
Since 1987, the Fish and Game Commission has adopted increasingly stningent regulations to
reduce and wictually eliminate the in-river sport fishery for winter-mun Clinook salmon. Present
rexulations inclode a year-reund closure o Chinook salmon fishing between Keswick Dam and
the Descliues Road Bridge and a rolling closure to Chinook salmon fishing on the Sacramento
Eiver batween the Deschictes River Bridge and the Carguinez Brdge, The rolling closure spans
the months (hat magrating adult winter-run Chinook salmon are ascending the Sacramento River
te thelr spawnmg grounds. These clsures have virtually eliminated impacts on winter-run
Chinoek salmen caused by recreational angling 1n freshwater. In 1992, the Cailifornia Fish and
Game Conunission adopted gear restrichons (ali hooks must be barbless and a maximam of 5.7
cm in length) to minirmize hooking injury and mortalidy of winter-run Chinook salmon ¢causcd by
trout anglers.

In-nver recreational fisheres histotically have taken CV spring-run Chineok salmon throughowt
the species’ range. During the samrner, holding adult CY spring-run Chinock sulmaon are easily
targeled by angler's when they congregate in Jarge pools. Poaching also occurs ail fish ladders,
aitd piher areas where adolts conpregate; however, the significance of pozching oo the adule
pupualation 18 unknown, Spegific reguiations for the proteciion of OV spring-run Chinook
salman 10 Mill, Deer, Butte and Big Chico Creeks were added 1o the existing COFG regulations
m (994, The current regulations, inchtding those developed for winter-run Chinook salmen,
provide some level af protection for CV spong-run Chingok saltmon {CDEFG 1908

There 15 hitle information on stesthead harvest rales o Caltforria. Hallock er afl (1961)
estimated that harvest rates for Sacramento Rivet sicelbead from the 1953-54 through 1558.59
seasons ranged from 25,1 percent to 45.6 percent assuming a 20 percent non-returen rate of tags.
Staley {19731 estimated the harvest cale in the Amenican Eiver dunng the 1971-1972 and (973-
T4 seasons to be 27 percent. The average annual harvest rate of adult steelhead ahove Red Bluff
Diversion Dam for the three year penod irom 199]1-92 through 199394 was 16 percent
(McEwan and Jackson 1996). Since 1598, all hatchery sicelhead have boen marked with an
adtpose fin clip allowing anglers to distinguish hatchery and wild stesthead. Currend regulations
restict anglers from keeping wnmarked steethesd in Central Vallay streams (CDFG 2004
Drverall, this regulation has greatly increased protection of naturally prodoged aduit CV
steclhead,
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6. Predation

Acceleraied predation aise may he a factor in the decline of winter-run Chinook salmon and OV
spring-run Chinoek salmon, and to 2 lesser degree CV steethead. Additionally, Bieman-induced
habitad changes such alterstion of natural flow regimes and installation of bank revetrnent and
structures such as dams, bridges, water diversions, piers, and wharves ofien provide conditions
ihat both disgrient juvenile salmonids and atteact predarors {Stevens 1981, Vogel e af. 1983,
Garcia [ 980, Decato 1973).

On the mainstem Sacramento River, high rates of predation are known to cccur at REDD,
Anderson Cottonwood Irgation District {ACID), Clenn Colusa Imigation Distoget {GCTD), areas
where roclk revetment has replaced natueal nver bank vegetation, and at south Delta water
diversion structures fe.g., Cliflon Court Farebay, CDFG 1998). Predation at RBDD on juvenile
winter-nin Chinook salmon is belicved o be higher that normaal due to factors such as water
guality and flow dynamics asseciated with the operation of this stnicture. Due to their small
stre, early emigrating winter-run Chinook salmon may be wery susceptible to predation in Lake
Red Bluff when the REDD gates ramain closcd in summer and early fall (Vogel er of 1988} In
passing the dam, juveniles are subject to conditions which greatly diserient them, making them
bighly susceptible to predation by fish or hirds. Sacrumento pikeminnow {Prekocheriius
prardiz) and sinped bass congrogate below the dam and prey on juvenile salmon.

E'WS found that mare predatory fish were feund at rock revetment bank protection sites between
Chice Landing and Red Bluff than at sites with naturally croding banks (Michny and Hamplon
1984). From October 1976 to Novernber 1993, CDFG conducted ten mark/recaptute
experiments af the 3WP's Clifton Court Forebay to estimate pre-sereen losses esing hatchery-
reared puvenile Chingcok saimon. Pre-screen lusses tanged from 69 percent to 99 percent.
Predation from siniped bass (s thought o be the primacy cause of the lags (Gingras 1997).

Other locations i the Central Valley where predation is of coneem inchude flood bypasses,
release zites for salmonids salvaged at the Siawe and Fedeeal fish facilities, and the Swisun Marsh
Salinity Cantrol Struciers (3MSCS). Predation on salmon by sitiped bass 2nd pikeminnow at
salvage refease sites o the Della and lower Sacramento Baver has been documentad {Orsi 1967,
Pickard et ol 1952). Predation rates at these sites are difficolt to determine. CDFG canducted
predation studies fram 1'987-1993 at the SM3CS to determine if the structnte attracts and
concontrates predators. The dominant predator species at the structure was sinped bass, and
juvemle Chinook salmon were identified in their stomach contents (NMES 1997}

7. Ecosystetn Restoration

a CALFED

Two programs under CALFED, the Ecosystern Rastorgtion Program (ERE) and the
Environmenial Water Account (EWA), were crealed to improve conditions for fish, including
ltsted salmonids, in the Central Valley. Restaration aclions implemented by the ERP imclude the
installation of fish screens, modification of barriers to improve fish passage, habitat acquisition,
and instream babitat restoration. The wajority of these rocent actions address key factors
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affecting lisied salmanids, and crphasis has been placed in tibutary drainages with high
potential for OV steelhead and OV spring-run Chinook salmen production.  Additional ongoing
actions include now efforts 1o enhance fishenes monitering and directly support salmonid
production through hatchery releases. Recent habital restoration initiatives sponsorad and
funded primanly by the CALFED-ERP Program have resuited in plans to restore ccologics]
function to 9,543 acres of shallow-water tidal and marsh habitats within the Delta. Restoration
of these areas primadiy involves flooding lands previously used for agniculture, thereby creating
addttional rearing habitat for juvenile salmonids. Similar habitat restoration 15 imounent
adjacent 1o Suisun Marsh {1.e., at the confluence of Montezuma Slouch and the Sacramento
River) as part of the Montezuma Wetlands project, which is intended to provide for commercial
disposzl af material dredged from San Francisco Bay in conjunction with tidal wetland

PESLOTO LGN,

A sub-program of the ERP called ithe Environmental Water Program (EWP} has been established
to support ERF projects through enhancement of instrezm flows that are bielogically and
eculogically significant. This program is in the development stage and the berefils to listed
salinonids are not yot clear, Clear Creek is ane of five watersheds in the Central Yalley that has
becn targeted for action during Phase I of this program.

The EW A i3 geared to providing water at crifical times to meet ESA requirements and incidental
take limits withoul water supply impacts o other users. In early 2000, EW A rcleased 290,000
acre-feet of water ar key timnes bo offset reductions in soath Delta pumping to protect winget-run
Chinook salmon, delta smelt (Hypomesus transpacificns), and splitiail (Pogonfchthys
neerofepidomus). The actual qumber of fsh saved was very small. The anticipated bencfits to
fishenes from EWA were much higher than what has actually occurred.

b Cenerad Valley Project Improvement Act

The Central Valley Project Improvement Actimplemented in 1992 requires that fish and wildlife
get cqual consideration with water ajlocations from the Central Yalley Project. From this act
Arose two programs that have hencfited listed salmonids: the Anadromous Fish Restoration
Program (AFRP) and the Waler Acquisition Program {WAP). The AFRP has engayped in
monttoring, education, and restoration projects geared 1oward recovery of all anadromous fish
species residitg in the Ceniral Yalley., Bestoration projects funded through the AFRF include
fish passage, fish screening, ripanian easement and land acquisition, development of watershed
planning groups, instream and rparian habitat improvement, and grave!l replenishment. The goal
of the WAP is to acquire water supplies 1o meet the habitat restoration and enhanceenent goals of
the CVEIA and to improve the Department of the {nteniot’s ability to meel regulatory water
quality requirernents. Water has been used successfully to improve fish habitat for CV spring-
run Chineok salmon and CV steelhead by maintaining or increasing instream flows in Butle and
Mill Crecks and the San Joaguin River at entical times.

¢ from Mouniain Mine Remediation
The Environmenial Prolection Agency's (EPAJ [ron Mountain Mine remediation invalves the

removal of toxic metals in acidic mine drainage from the Spring Creek Watershed with 2 state-
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wf-the-ar lime neutralization plant. Contarinant loading inwo the Sacramento River from Iron
bountain Mine bas shown measurable reductions singe the early 1990s. Deercasing the heavy
metal contaminants thal coter the Sacrarmento River should increase the survival of salmonmid
cges and juvenles, However, during periods of heavy minfall upsiream of the Iron Mountain
Mine, Reclamelion substantiaily increases Sacramento River flows in order to dilute heavy metal
confaminants being spilled from Spring Creck debeis dam. This rapid change in flows can cause
juvenile salmonds 1o become stranded or isolated in side channels belew Keswick Dam.

d. SHE Delte Pumping Plant Fish Prateciion Agresment (Four-Pumps Agreement)

The Four Pumps Agreement Program has approved about $49 million for projocts that benefit
salmon sl stecthead preduction in the Sacramento-San Joaguin hasios and Della since the
agrecment inception in 1986, Faur Pumps prejects that benefit CV spring-run Chinook salmon
aml CV steelhead include water exchange programs on Mill and Deer Creeks, enhanced law
enforcement efforte from San Francisco Bay upstream to the Sacramento and San Jozquin Rivers
and their tributaries, design and construction of fish screens and ladders on Butte Creck, and
screening of diversions in Suisun Marsh and San Joagquin tnibtardes. Predator habatat selation

and remaval, and spawning babitat enhancement projects on the San Jozquin tnbutaries benefit
3 steelhead.

The: Sprigg-run Salmon Increased Proteetion praject provides oventime wages for CDFG
wardens to focus on reducing illegal take and illagal water diversions on upper Sacramento River
tributanies and adult holding areas, where the fish are vulperable W poaching, This projoct
covers Mill, Deer, Antelope, Bulte, Big Chico, Cottonwood, and Battie Creeks, and has been in
effect since 1996, Through the Delta-Bay Enbanced Enforcemnent Program {DBEEP), initiated
10 1994 a tearn of ten wardens focus their enforcement efforts on salmon, steclhead, and ather
species of concermn from the San Francisco Bay Estuary upsiream e the Sacramento and San
Joagquimn River basins. These two enhanced enforcement programs, in combination with
additiomal concem and attention from local landowners and watershed groups on the Sacraments
Fiver tributanies which support CV spring-tun Chinook salmon summer holding babiat, have
Been shown to reduce the amoun! of poaching in these upstream aress,

The provisions of funds to caver pver-budget costs for the Durham Mutual/Parrot Phelan Screen
and Ladders project expedited completion of the construction phase of this project which was
compieted during 1996, The project conlinues to benefit sabmon and steelbead by facilitating
wpstrearn passage of adult spawners and downstream passage of juvenles.

The Mill and Deer Creeh Water Exchange projects are desigmed to provide new wells that enable
diverters ta bank groundwater in place nf stream flow, thus leaving water th the stream duning
eritical migraticn peneds. On Mill Creck several agreements hetween 1os Molinos Mutuai
Water Company (LMMWC), Orange Cove [migation District (OCID), CDFG, apd DWR aliows
DWR to purnp groundwater from two wells inte the LMMWC canals to pay back LMMWC
water nghts for surface water relcased downstreum for fish. Although the Mill Creek Water
Exchange project was initiated in 1990 and the agreement for a well capacity of 25 cis, only 12
ifs has been developed 1o date (Reclamation and OCID 1999 In addition, it has been
determined that a basc Aow of greater than 25 ofs is needed during the Apnl through fune pericd
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tisr upstream passage of adult CV spring-run Chinook salmon in Mill Creek (Reclamation and
QUTD 1999, In some yvears, water diversions fromn the creek are curtailed by amounts sufficicnt
to provide [or passage of upstream migrating adelt CV spring-run Chinook salmon and
downstream migrating juvenile OV steethead and CV spring-run Chinoosk saletun. However, the
current arrangement does not epsure adequate flow condilions will be maineained o all years.
DWR, TDFG, and FWS have developed the Mill Creek Adaptive Mapagement Enhancement
Plan to address the instream flow issues. 4 pilot project using one of the ten pumps eriginally
proposed for Ceer Creek was tested i summer 2003, Future testing is planned with
implementaton to fallow.

V. ENVIRONMENT AL BASELINE

The environmental baseline 1s an anzlysis of the effccts of past and oogong human and natural
factors leading 1o the status of the species within the aclion area. The environmental haseline
“ingludes the past wnd present impacts of all Federal, $tate, or private actions and olber human
#ctivilies in the action area {f.e, tower Feather River), the amticipated impacts of all proposed
Federal projects in the action arca that have already undergone formal or early section 7
consultation, and the impact of State or povale actions which are contemporanenus with the
consuitation io process' {50 CFR §402.02).

A. Status of the Specics and Habitat in the Action Area

1. Status of the Species within the Action Area

The action area containg populationz of CV spring-ren Chinook salmon and CV steethead from
the Feather River. The action area is a migratory corridor for adulte CV spring-run Clhinook
saimon and OV steclhead, and provides migration and rearing habitat for juveniles of these
species. Juvenile Sacramento River winter-run Chinock salroon may migrate epstream inlo the
Feather River duning sume months. Following is 2 stalus summary of these specics and their
habitat within the action arca.

8. Sacramenio Hiver Winrer-ran Chinook Salmon

There are no records of winter-run Chinook salmon in the Feather River, Moore {1997) and
baslin et al. (1996, 1997) found that juvenile winter-run Chinook saimon rear in non-natal
ributaries (o the Sacramento River Juning winter and carly spring monibs. Due to the proximily
of the action area W the Sacraments River, it is possible that adult strays, or non-natal juveniles
may aceur berween December and February in some years,

b, Central Fadley Spring-run Chinook Saimon
The action area contains Feather River populations of CV spring-run Chinook salmon, Aduits
and juveniles migrate through the action arca.  Adults hold and spawn approximately 45 miles

upsiceam, in the yppermost thees miles of accessible habttat below the Feather River Fish
Hatchiery {DWR 2001} The number of naturally-spawning spring-run Chinook salmon in the
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Feather River has been estimated only perodically since the 19603, with ¢5timates tanging rom
2 fish in [978 to 2,908 in 1264, Adul spning-run Chinook salmon that retum to the Feather
River Fish Hatchery have been counted each year since 1963, and their numbers have ranged
from 146 in 1987 to 8,662 in 2003 (COFG 20041,

Bazed on run-lime observations of spring-run Chinook salmon 1n the Feathee River, aduits are
hkely to be present in the action area during the upstream migration period hetween February
and July where they hold in deep coldwater poolds until spawning begins in mid- to late August.
Results from Feather River Chinook salmon erigration studics indicats virtually all spring-run
Chinock saloon juverales in the Feather River exit as sub-yearlings {DWE (999, b ¢}
Emigration af young-of-year salmon begins innnediately Following emergence in |ate November,
peaks it January or February, and confinues through Jung {DWER 19993, b, c). Rearing and
migrating juveniles are likely o be present in the action area from January through June, with the
preaiest abundance of individuals in Janvary and February,

o, Lentred Valley Steelheard

Lirnited information exists regarding the abundance, location, and timing of stecthead spawning
within the Feather River. The enly available information on natura) steelhead production in the
action ared comes frore DWE redd surveys on the Feather River {DWR 2003). Based on these
surveys, DWR estimated that a mimmum of 163 steelhead spawned in the Feather River in 2003,
Mearly half {ie., 48 percent) of all redds were located in the uppermeost mile of cxisting
anadromous habitat below the Feather Hiver Fish Barrier Darn, The Feather Ryver Fish Hatchery
maintams records of the nomber of sieclhead that have entered the hatchery annually since 1987,
Feather River Fish Hatchery counts since 1969 canged from a low of 78 in 1972 10 2 high of
2,587 in 198%, with an average of 904 aduits per year (DWE 2001).

tealhead adulls migrate upstraam in the Sacramento River duning the peried berween December
andl March to spawn and are likely ta enter into the Feather River doring the same periad,
Cezervalions to date suggest that the low-flow channe] is the primary teach for ste¢lhead
spawning, with up ta 75 percent of the spawning occuming in the side channe] adjacent to the
Feather River Fish Hatchery {DWER 2007),

Chincok salmon emigration studics in the Feather River from 995 through 1998 have
incidentally captured steelhead young-of-year and vearlings, Youngz-of-year were captured from
Maech through June, while yearlings were captured january thraugh Juoe. Sieelhead were mom
captured dutiog the carly migration period, from October and December, but EYWR rescarchers
speculated that this may have occurred because the sampling gear may not be able 1o detect their
presence during this time {DWE 199923, b, ¢). Based on thesc resulty and steelhead emigration
patters in the Sacramento River, steelhcad juventies and smaolts are expected to use the action
arca Irum December throagh fune, with peak vse from January theough March,
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2. Staius of Habitat within the Action Arca

— .

The action ares (f.e., lower Feather Biver) provides migration and rearing habital for Sacramento
River winter-ran Chinook salmon, OV spring-run Chinook salmon, and £V steelhead. The
action area is proposed ¢ritical babitat for OV spring-run Chinock salmon and OV stealbead.
Habitat requirements for these species are similar. The cssential features of freshwater salmenid
habitat within the action include adequate substrate, water quality, water guantity, water
temperature, waier velacily, cover/shelter, food, riparian vegetation, space, and safe passage
¢onditions.

Water temperadures in the action area gencratly are most favorable for anadromnous fish during
the winter and spring months and may be warmer than desired conditions from late spring
through early fall. High iemperatures primarily are caused by ambient air tempéralures, bt alse
are affected by the lack of ripanan shading, and by thermal inputs from agriculiural gutfall water,

iiahitat withio the action area primanly is used as juvenile reanng habitat and a5 a migrtion
comdor by adulis and juveniles. The condition and function of this habitat has been severcly
impaired through several factors discussad in the Siatus of the Species and Fabitat section of this
biological and conference opimion. The resalt has been the reduction 1o quantity and quality of
several essential elements of rearing habitat required by juveniles to grow, and survive. In spiie
ol the degraded condition of this halwtat, the conservation value of the action arca is high

because it is bsed by a large number of natrally-produced anzdromous fish front 1be Feather
River.

B. Factars Affecting the Species and Habitat n the Action Area

The magnitude and duration of peak flows 10 the Feather River during the winter and spring are
reduced by water impoundment io upstrearm rezepvoirs. Instream flows during the summer and
early fall menths have increased over historic levels for delivenies of municipal and agricultural
water supplics. Owverall, water management now redoces natural vatiapalily by creating more
uniform flows year-rognd. Currerit flood control practices require peak fleod discharges (o be
held back and released over a period of weeks. Consequently, flow in the Feather River often
temaing oo low during the winter to provide guality rearing habitat.

High water temperatures limit habitat availability for listed salmonids in the lower Feather River
{Boles er ol 1988). High suramer waler temperatures in the lower Feather River and Sutter
Brypass can exceed 72°F, Such temperatures can create a thermal barrier ta the migration of
adult and juvenile salmonids (Rich 1997, Kielson e af. 1982). Waler diversinns, For agriculiural
and municipal purpescs are found throughont the action arez and entrain and kil juvenile and
salinon and steelhead during emigration periods durng fall, winter, and spring months,

. Importance of the action area to species survival and recovery
The action area of the FWD Long-term CVP Water Contract Renewal i5 located within a reach

of the Feather River that is utilized as migration and reaning habitat by all listed anadromous fish
pupuiations within tbe Feather River Basin, Because of the location of the action arca heur the
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coufluence with the Sacramente River, cut-af-basin juvenile Sacramente River winter-run
Chincaok satman, CV spring-rin Chingok sabmon, and CV steelhead also may use habitats within
the action area for non-natal rearing and growth. The use of the action area by such a large
number of anadromeus fish makes it an important node of habitat for the survival and recovery
of Sacrzmenie River winter-run Chinook salmon, CV spring-run Chincok salmon, and OV
steclhead, and it iz likely thal these fish wil] continue to wiilize the action arca as a migratory
coordor and for reanng.

¥. EFFECTS OF THE ACTION

This section discusses the direct apd indicect effects of the FWD Long-term OVP Water Contract
Renewal on Sacramento River winter-man Chinook saloon, Central Valley spring-run Chinook
salmen, and Central Yalley steeihead that are expected to result from the proposed aetion,
Cumulative cffects (e, effcots of furure State, local, o privale achions on endangered and
threatened species or crilical habital} are discussed separately,

A. Appraoach to the Assessment

Pursuant to section 7(a)(2) of the ESA (16 U.5.C. §1536), Federal agencies are directad to cnsure
that their activities are ol likely to jeopardize the coalineed existence of any listed species or
resuelt in the destryctian or adverse madification of critical habitat. This hiological and
conference optruon assesses the effects of the implementation of the FWD Long-term CVP
Water Service Contract on endangered Sagramente River winter-run Chinook saimon, threatenad
CV spring-run Chinook salmon, threatened OV steelbead, and the proposed eritical babitat of OV
spring-run Chinavk salmeon and OV steclhead.

In the Description of the Proposed Acvion seclion of this biological and conference opinton,
WNMFES provided an overview of the actton, In the Status of the Species and Environmental
Saseling sections of this biological and conference opinion, WMES provided an overview of the
threatened and endangered spocies and critical habital that are likely to be adversely affecied by
the activily under consultation,

Eegulations that implerent section F(h)(2) of the ESA reqguire biclogical opimtions o evaluate
the direcl and indirect effects of Federal actions and aclions that are mterrelated with or
interdependent to the Federal action to determioe if it would be reasonzble to expect them to
appreciably reduce bsted species’ likelihood of surviving and recovering in the wild by reducing
their reproduction, numbers, or distgbotion (16 L.S.C. §1536; 50 CFR 402.02). Scction 7 of the
ESA and its wnplementing regulations also require biological opinions 1o determine if Federal
actions would destroy or adversely modify the conservation value of critical hebitat (16 LL.S.C.
51336

NMFS generally approaches “jeopardy™ analyses in a senies of steps, First, we evaluate the
available cvidence to identify ihe direct and indirect physical, chemical, and biotic cffects of
proposed actions on individual members of listed species or aspects of the species” environment
(these offects include direct, physical harm or injury to individual reembers of a species;
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modifications to something in the species’ environment - such ag reducing a specics” prey base,
cnbancimg populations of predators, aitering its spawiling substrate, attering its ambient
tetiperature regimes; or adding something novel 10 a species’ environment - such as introducing
exolic competitors or asound). Once we have identified the effects of an action, we evaluate the
avgitable evidence to identify 4 species’ probable response (ineluding hehavioral responses) 1o
thase effects te determine if thagse effects could reazonably be expecied to reduce a species’
reproduction, numbers, or distribution (for example, by changing birth, death, immigration, or
Emigraticn rates; increasing the age at which individuals ceach sexual maturity; decreasing the
age at which individuals stop repraducing, among others). We then use the evidence available 1o
determine if these ceductions, 1f there are any, could reasonably be expecied to appreciably
reduee a species’ likelthood of surviving and recovering in the wild.

To evaluaie the effects of the FWL Long-term VP Water Contract Renewal, NMFES examined
the diversion penods specified in (he contract with the seasonal peneds that anadromous
salmonids ate expecied to be present withio the aclion arca. [Fan overlap was detected between
waler conveyanee, water withdrawals, and water use, we examined the degree of overlap to
tdentify Likely impacts to listed apudromous sabmonids within the action area based on the best
available information.

The primary information psed in this assessment ingludes fishery information previously
desceibed in the St of the Species and Envirgnmental Baseline sections of this bielogical and
cenference opinion; studies and accounts of the impagis of water diversions an anadromous
species, and documents prepared in support of the propoesed action, including the Apr] 2004 BA
and the Revised Draft BA.

B. Assessment

The assessment will consider the nature, duration, and extent of the propoesed aclion relative
the migration timing, behavior, and habital cequirements of federally-listed anadrameous fish that
are expecte] {0 be within the action area during the diversion penod. This assessment will
consider weater delivery and water use impacts CV spring-run Chinook saimon and OV steelhead
and their proposed critical babitat. Sacramento River winter-run Chinook salmon wiill not be
within the action ares during the brrigation season and are not expected to be adversely affecied
iy the action,

The propesed action could affect CV gpring-run Chinaok salmon and OV steelhead when water
is being drverted at FWD pump stations for irrigation. Water delivery and water usc may affect
salmonids through changes in the flow of the Feather River, by diverting fish into diversion
channels, and by entraining fish at diversion points. Agncultural runoff is captured by the FWD
and re-used. Runoff may percolate into Gilsetzer Slough, but does not re-enter agadronous
habitat as surface flow, Because relem flows percolate inte agriculmoral soils and do nol reach
aradremous habitat as surface flows, potential impacts are not measurable, and are considered
discoymable and unlikely to oceur.

24



& Flow Changey

Water delivery and diversion could decrease water levels in the Jower 17 rnile reach of the
Fearther River between the northern pump station channel inlet #nd the confluence with the
Sacramento River (re., between RM 17 and RM 0), which may impede the successful migration
of juvenile and adult salmonids, The FWD's 1ypical diversion rate is 435 cfs at the northermn
purmp, near RM 17, and 27 cfs at the southem pump, near EM 12, Dunng the diversion period,
Feather Biver flows typically range from 5,000 to 10,000 ¢fs. The combined diversion rate {r.e.,
72 ¢l3) 15 low relative to typical river flow, Areas on the lower Feather River that have been
identified as potentia] fish passage impediments during low fows are Shanghai Bend, the
Sunrse Pump Diversion, and Stecp Riffle. Al of these sites are located upstrearn of the action
area, and will nat be affected by the action. Other than the presence of numersus unseresned
diversion points, NMFS {3 not aware of any additional fish passage congems in the action arca
Therefore, NMFS docs not suspect that a continued fow reduction af 72 ofs will adversely affect
the upstreamn migration of adult salmen and steelhead, or the downstweam migration of juveniles.
Water defivery impacts to Sacramento River flows will be avoided with additional Flow o the
Sacramento River provided through releases from Shasta Reserveir. Therefore, Sacramento
River flows will nol be reduced a5 a result of the action.

b. Ernereinment

Juvenily OV spring-run Chinack salmon and CV steelhend arc at nisk of being diverted inio
diversion channels and entramed into diversion pumps because migration periods partially
ovetlap with the irrigation season. OV spang-run Chineok salmon and W steclhead from the
Feuther River are the most likely populations to enter preject canals because both of thess
populations must migrate through the action area

Dunng typcal pumping operations, the water velocity in the diversion channels is estimated to
be approximately 0.3 fps (BOR 20042). At the pump intake, veloeities arc likely to be higher
because flow is moved info a narrower cross-scctional areg to cnter the diversion intake pipes.
Because the volume of water moving imte the pumps is a constant, as the cross scotinnal arca
decreases, the velorily increases, Velocities below 0033 fps can be negotiated and avoided by
very small Chingok salmon and steelhead fry (Nordlund 1986, NMES 1967h, CDFCG 2000,
Because diversion channel velocities are low enough to be negotiated by small fish, 1t is unlikely
thal salmon and sleelhead will be involuntarily diverted from the eourse of their noomal
migratean. However, fish may voluntarily enter diversion channels for temyporary rearing, or W
avirid high flews in the Feathet River, Juveniles (hat coner the diverston channels and »wim in
front of water pump intakes while they are in operation are likely to be entrained because
velocilics at the pump intakes are expected to exceed .33 fps. Entrained fizh are not expected W
survive because they will be mutilated by pumps or deposited inte imigation felds that lack

switable reaning and migration components such a5 Jow and eanngchivity to normal rearing,
corTidaors,

Adult Chanogk salmen and steelbead are sirong swimmers capable of sustained swimming
specds up to 4.5 fps, and st speeds up to 26 fps (Powers and Orebom 1984}, Because of their
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latge size and superior swimming abilities adult salmon and steclhrad mty enter project canals
B are not expected to be entrained inte pump intakes.

Entrainment risk is influcnced by the relative abundance of migratiog juveniles during the
UTigation diversion seascn, when pumps are in opetation. Juvenile Chinook saimon in the
Frather River emmigrate from laie November through early Juoe, with a peak from Januacy
through March. Steelhead juveniles are expecied to emigrate {rom the Feather River fram
Diecember theough June, with a peak in March and April, The Lmigation scason extends from
May through October, with the greatest water diversion from Junc through September. Thus,
there is a potential for juvenile fish to be entrtined during May and June.

pay amdl June are ai the cnd of the emigralion season and juvenile Chinogk salmon and steelhead
abundance in the action area is probably low. A review of juvanile Chinook saloen crmigration
patlerns in the lower Fealther River (DWE 2002) supports this assumption. From 1998 to 2004,
ir.4 percent of Feather River Chinook salmon cmigrated io May, and 0.004 percent emigrated in
Tune (DWR 2002}, The retative abundance of juvenile steelhead during the imgation pedod is
rore difficull to discem heécausc steelbaad are less abundant, larger, and better swimmers,
making them mare difficult to capture and moenitor than Chinook salmeon. A review of sieelhead)
eraigration data (DWER 199%a, b) indicates thal stecelhead abundance in May and Tune also is low.
Stecihead captures 1n May and June o the 1997 through 1998 trapping season, represent 16
percent and 1 percent, respectively, of the overall capture, The rate was slightly different in
%96 {f.e.. i | percent and 9 percent, respectively), bul sampding did not begio until March and i
15 likely that much ol the run was not cepresented, Based on the low propotticn of emigrants
thuring the diversion pariodd, we expect thal the number of fizh that may be entrained also will be
low. We also expect that the propodion of entrainsd will e low relative ta the overall
abundance of the species. Winter-run Chinook salmoen will oot be in the action area during the
diversign period and are not expected to be adversely affected by diversion aclivities.

¥1l. CUMULATIVE EFFECTS

Cumulative clicets include the effecrs of fatore Siate, ibal, Incal, or private actions that are
reasonably ¢ertain to ocgur in Lhe action arca considered in this biological and conforence
opinjon. Future Federal actions that are unrelated to the proposed action are not considered in
this section because they requite separate consullalion pursuant to section 7 of the BSA.

Ongoing agricultural activities hkely wil]l continee to caunse entraioment inte diversions, and
adversely affect water quality. Leves maintenances and bank stabilization will continue 1o
fragment habitat availability. These actions and conditions may injure or kill salmonids by
affecting food availability, growth rate, susceptibility to digease, or other physiclogical processes
ncccszaty for survival,



¥I[I. INTEGRATION AND SYNTHESIS

A. Impacts of the Proposed Action on Sacramentc River Winter-run Chinook Salmen,
Central ¥alley Spring-run Chinook Salmon, and Ceniral Yalley Steelhead, and their
Hahitat

NMFS finds that the proposed action will gffect juvenile CV spring-tun Chinook salmon and CV
steclhead by causing death of individuals threugh entraiument ai the northern and southern
diversion pumps for the next 25 years.

Juvemile entrainment is most lkely in May and June when the end of the juveniie emigration
periud coincides wilh the beginning of the imigation scason. Entrajpment rates refative 1o overall
population abundance are expecied to be small hecause the irigation season aveids peak

migration periods, and because diversion rates duning the beginning of the imigation season
tvpically are low.

B. Impzcts of the Proposed Acdon on ESD Survival and Recovery

The adverse effects 1o CV spring-run Chinook salmen and CV steclhead within the action area
are nol expected to affect the overall survival and recovery of the ESUs, This s latgely due to
ke fact that diversion and irmgation activities de nat coineide with peak migration perinds.
Sowne juvenile CV spring-num Chinook salmon and CV steelhead will be migrabmg through the
action area during the heginning and the end of the water use period and some will be entrained
and killed cach year for the next 25 vears. However, the action is only expecled to affect a small
oumber of juveniles each year, and the relalive nutiber of entrained juveniles will be small
vompared to the averall juvenile population size. Therefore, adverse popuiation-lovel impacts
that may affect survival and recovery are not anticipated. Sacramento Biver winter-run Chinook
salmon will nal be within the action area duning the imigatien season and are not expected to be
adversely alfected by the action.

C. Impacts of the Propesed Actioh oo Proposed Critical Habitat

Hahitan changcs related o water deliveries and diversions are not expected to modify the
migration, rearing, holding, or spawning success of CV spring-run Chinook salmon and CV
steethead, Most measyrable changes to flow will eceur duning summer manths when federally-
bisted anadromouns fish are net present. Therefore, the proposed action 18 nel expected to
adversely modify the conservatinn value of propased critical habitat,

VI CONCLUSION

Adter reviewiny the best avatlable scientific and commercial infurmation, the current status of
Sarramento Biver winter-run Chinook salmon, OV spring-run Chinook salmon, OV sicelhead,
and the designated cntical habitat of Sacramento Eiver winter-run Chinook salmon; the
environrmental baseline for the action arca, the effects of the propesed action; and the cumulative
¢ffcis, it is NMFS® biglogical opinion that the FWD Long-termn CVFP Water Coptract Renewal,
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a5 proposed, is not lkely to jeopardize the continued existence of Sacramento River winter-rim
Chinook salmen, CV spring-run Chinook salmon, or OV sicethead, and is not hkely to destroy or
adversely modify the designated cotical habitat Sacramento River winter-run Chinvek salmon.

After roviewing the best available scientific and commettial information, the current status of
propesed CV spring-run Chineok salmon and OV steelhead crtical habitat, the environmental
baseline far the action area, the effects of the proposed action, and the cumulative eifects, it is
NMES' conference opinten that the FWD Long-term CVP Water Contract Renewal, a8 propased,
es ot likely to destroy or adversely modify the proposed critical habitat CV spring-run Chinook:
salmon and CV steelbead.

1X. INCIDENTAL TAKE STATEMENT

Sectien @ of the Act and Federal regulation pursuant to section 4(d) of the At prohibit the take
of endangered and threatened species, respectively, without special exemption. Take is defined
as 1o harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or ealiect, or to attempt to
engaye in any such conduct. Harm is funher defined by NMFS as an act which kills or injures
fish or weldlife. Such an act may include significant habitat modification or degradation where it
actuadly kills ar injures fish or wildlife by significantly impairing cssential behaviora] patterns,
including brecding, spawmning, rearing, migrating, feeding or shellering. [neidental take is
deftned as take that is incidental to, and nat the purpose of, the carrying out of an otherwise
lawful activity, [Under the terms of section 7{b){4) and section 7(0){2), taking that is incidentai to
and not the purpose of the agency action is not considered to be prohibited taking under the Act
provided that such taking is in eompliance with the terms and conditions of this (heidental Take
Statement,

The measures deseribed balow arc non-giscretionary, and must be undertaken by Reclamation so
that they become binding conditions of any grant or permit, as appropriate, For the exemptian in
section Wo){2d) to apply. Reclamation has & continuing dury to regelate the activity covered by
this incidenta) take staemnent. 1f Reclamation: (1) fails to assume and implement the terms and
conditions or (2} [zils to roguirs the contractors ta adbere 1o the terms and conditions of the
incidenial take statement through enlorceable terms thal are added to the permit or grant
document, the protective coverage of section 7(o)(2) may lapze. In order to monitor the impact
of incidental take, Reclamaton must teport the progress of (he action and its impact on the
species 10 MMFES as specified in the incidental wake statement [50 CFR §402, 14013 3))].

A, Amount or Extent of Tzke

~MES anticipates incidental rake of CY spring-run Chinock saltnon and CV steelhead from
death due o enramment at the northern and southern deversion pumps, and by cauging injury
and death from expesurs to contaminated agniculteral discharge and increased water Lerbidity
and water temperature. Pacidenta] take of Sacramento River witer-run Chinook salmon is not
crpecind,
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WMES cannot, using the best availabbe information, quantify the anticipated incidental take of
individual CV spring-run Chinook salmon and C% steclhead becanse of the variabitity and
uncertaioly assoctated with the population size of cach species, annual variations o the timing of
migration, and uncertainties regarding individual habkdtal use of the praject arca, However, i1 13
possible 1o describe the conditions that will lead to the take. Although the exact percentage of
each ESL that will be affected cannot be detemmmed, because of the size of the project, and the
bricl expasure time that fish wiil face, 2 small percentage of each population (i.¢., less than 1
percenty is gxpected be tnjured or killed. Accordingly, NMFES 13 quantifying take of CV spring-
eun Chinock salmon and CV steelhead incidental to the FWD Long-term CVE Water Contract
Renewal in teoms #ssocigted with the extent and duration of water diversion and water use
aclivities.

NMES anticipares that, during the contract water gse penied {r.e., through 2029}, take in the form
of injurv and death te juvenile CV spring-tun Chinogl salmon and juvenile CV steelhead will
oecur from entrainment from the use of up to 20 TAF of contract water, Specifically, take 15
expectad from a total of 2.57 TAF during May and June when pumps are operaling at a
combined diversion rate of up o 72 ¢fs.

B. Effect of the Take

WMMFS has detenmined that the abowve level of take is not likely to jsopzrdize Sacramento River
wintet-run Chineok salmon, CV spring-run Chinock salmon, ot CV steelbead, The effect o this
action will consist of fish behavior modification, loss of habitat value, and potential death or
injury of juvenile CY spring-run Chinaek salmon and CV steelhead. Sacramento River winker-
run Chinook salmon will not be within the action area during the imigakion season and are not
expected (o be adversely affected by the action.

C. Heasonable and Prudent Measures

NMES has datemnined that the following reasonable and prudent measure 13 necessary and
apprapriale (o mintmize the incidental tuke of listed anadromous zalemomds,

1. Meagures shall be taken lo minimize salmonid imjury and mooality dering the
coniract penod.

D. Terms and Conditions

In order to be cxempt from the prohibiticos of scction B ¢f the Act, Reclamnation owst comply
with the [ollowing tetms and condittons, which implement the reasonabls and prudent measures
deseribed above and owling required reporting/monitoning requirements. These terms and
conditions are non-discretionary.

1. Measures shall be taken 1o minimize salmonid injury and monality duning the
contract perind to the maximom extent practicable.

a. Reclamation shull cosrdinate with FWD and NMFS, to minimize pamping
of CVP replaced water from the Feather River, to the maximun extent
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practicable, during the months of May and June to minimize entraimment
of juvenile salmonids, umil 1the diversion putnps are screcned sn
accordance with NMFS fish sereen critena.

Iy, Rerlamation shall utilize programs within their authaority to screen FWD's
northern angd southermn water pumping facilities with state-of-the-art fish
sereens thal meet NMFS and CDFG fizh screen criteta,

£, Feclamaticn shall provide a project summary and compliance report to
NFS within |2 months of the issuance of this biological and conference
opinien. Annwal compliance reports shall be submitted unti] the
diversions are sereened o0 NMFS and CLES fish sergen criteria. These
repocts shall describe unplementation ol the terms and conditions of the
tlological and conference opinien.

Repors and natifications required by these terms and conditions shail be submitted 1o

Sacramento Area Olfice Supervisor
Wational Marine Fisheries Service
650 Capitel Mall, Suite 3-300
Sacramcnto Caltfomia 95814-4706
FAX: (916) 930-3629

Phane: (316) 930-3600

X. CONSERVATION RECOMMENDATIONS

Section T{a)(1) of the ES A directs Federal agencies to ulilize their autharities to further the
purpases of the ESA by camrying oul canservation programs foc the benefit of endangered and
threatened species. These conservation regommendations include discretionary measures that
Reclamation can impleoent to avoid or minimize adverse effects of a prapased action ob a listed
species or cotical habatat o reparding the development of informalion. NMFES provides the
following conservalion recommendations that wounld avoid or reduce adverse impacts io listed
salmonids:

1. Reglamation should expand CV spring-run Chinook salmon and CV steelhead
mictitating programs throughout the lower Feather River o improve
understanding of the life history of these listed specics and improve the ability to
coordinate waler managemeni and fisheri¢s protection.

2. Reclamation sheowld coordinate with FWD, MMES and CDFG wo conduet fsh
epiraiament moniloting at their pumping stations.

3. Reclamation should wlilize programs within their awthonty, to develop and
implement water use efficiency projects with FW D and ather Central Valley
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water contractors to minimize water demand and the amount of water withdrawn
from anadromous fish habital,

4. Reclamation should develop and implement a real-time juvenile salmaonid
manitgning program in the lower Feather River in ceoperation and with assistance
from CDWR, CDFG, and WMFES, in order to adaptively manage water deliveries
and diversions with the objective of mimmizing entrainment of juvenile
salmonids al the pump facilities.

To be kept inforrmed of actions minimizing or avoiding adverse effects, or beneiiing listed and
propased spectes or therr habitats, NMFS requests notification of the implementation of any
Lonservatian recommendations.

XL REINITIATHON OF CONSULTATION

This concludes formal cunsaltation on the proposed FWD Long-tecry CVE Water Contract
Renewsal, Reinitiation of formal consultation is required ift (1) the amount or extent of taking
specified in any incidental take stutement is exceeded, (2) new information reveals effecis of the
action that may affect listed species or critical habital tn a manner or (5 an Sxtent aot previously
considerad, (1) the action is subsequently modified in 2 manner thal causes an effect 1o the listed
species that was not considered in fhe biological and confercoce opinion, or (4) a now species is
listed or critical habitat is desigmated that may be affected by the zetion, In instanees where the

amount ar extent of incidental take is exceeded, formal consullation shail be reimitiated
inmmediate|y,

You may request WMFS to conlimm the conference opinion as a bislogical opinion if the
propased crincal habilal designations become final, The request must be in writing, [EWAMFS
reviews the proposed selion and finds that there have been no significant changes to the action or
in the information used during the conference, NMES will confirm the conference opimion as the
biological epinion ¢a the project, and no further section 7 consublation will be necessary.
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