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July 31, 2013

Mr. Don Reck

Bureau of Reclamation
Northern California Area Office
16349 Shasta Dam Blvd

Shasta Lake, CA 96019

RE:  Comments on the 2013 Lower Klamath River Late Summer Flow Augmentation from
Lewiston Dam

Dear Mr. Reck:

Redding Electric Utility (REU) appreciates the opportunity to comment on the Bureau of
Reclamation’s (Reclamation) Draft Environmental Assessment 2013 Lower Klamath River Late
Summer Flow Augmentation from Lewiston Dam (Klamath DEA). REU is supportive of
maintaining the health of the Trinity and Klamath River fisheries; however, REU believes the
Klamath DEA proposes to utilize water above and beyond that which was annually authorized to
the Trinity River without conducting a full environmental review. Further, REU believes
Reclamation has failed to adequately mitigate the impacts to Central Valley Project (CVP) power
users.

REU has served as a public power representative on the Trinity Adaptive Management Working
Group (TAMWG) since 2001, which is a diverse group of stakeholders that advises the Trinity
Management Council (TMC) on the restoration efforts to the Trinity River. REU receives nearly
eight percent of the electricity output from the federal dams in Northern California that make up
the CVP. Federal hydropower from the CVP system remains one of the most cost-effective.
renewable, and carbon-free resources in Redding’s power portfolio.

Reclamation Must Assess the Cumulative Impacts of the Proposed Action

REU provided comments' on Reclamation’s proposal to release up to 92 thousand acre-feet
(TAF) in 2012 for preventative and emergency measures. In those comments. REU noted that
Reclamation’s 2012 proposal would result in $3-6 million of foregone CVP hydroelectric
generation if the Trinity Reservoir did not refill. and urged Reclamation to perform a full
environmental analysis on any future releases.

Reclamation has not assessed the cumulative impact from the 2012 supplemental flows in its
current analysis. The 2012 flows did in fact result in a significant impact to CVP water and
power customers since the Trinity Reservoir did not refill in 2013. Reclamation cannot ignore
this significant impact in its assessment of this year’s proposed action.

' Comment letter dated July 25, 2012.
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The possibility and need for supplemental flows in the fall of 2013 was discussed during
multiple TAMWG meetings in which REU was present.

REU does not understand how Reclamation has issued a Finding of No Significant Impact.
claiming that their proposed action will result in no significant impact to power users.
Reclamation states that water and power impacts are not significant if the Trinity Reservoir
refills in 2014. REU questions Reclamation’s justification of this lack of significant impact
given Reclamation’s own awareness of the dry conditions predicted for 2014 in both the Trinity
and Sacramento systems. REU believes Reclamation has reached its conclusion that the
proposed project will have no significant impact without adequate supporting documentation,
and we question the speculative nature of the assumptions Reclamation has used.

Further, Reclamation has neglected to assess any impacts of the 39 TAF potentially needed for
emergency flows. REU does not understand how Reclamation can disregard these potential
emergency flows in its environmental assessment as the lost water and power generation would
undoubtedly create an additional significant impact to CVP water and power users.

Trinity River Releases Must Come from ROD Flows

REU believes that all water released down the Trinity River must come from that identified and
allocated by the Trinity River Record of Decision (ROD). The ROD clearly states that “based
on subsequent monitoring and studies guided by the Trinity Management Council, the schedule
for releasing water on a daily basis, according to that year's hydrology, may be adjusted but the
annual flow volumes ... may not be changed.” The ROD’s theme of adaptive management has
been used each year as Trinity River Restoration Program (TRRP) staff, as well as TRRP
partners. work cooperatively on developing an annual hydrograph. These hydrographs. which
are eventually recommended by the TAMWG and adopted by the TMC, are variable from year
to year to coordinate with the water year type, as well as various TRRP priorities. For example,
as presented to the TAMWG on April 1, 2013, the Program’s 2013 priorities identified
“providing good conditions for a record number of juveniles from the 2012 strong return.”

Reclamation has stated that January, February, and March were the driest on record: the March
forecast alluded to a dry year, as well as did the final forecast released on April 1. Given the
early identification of the potential need for a flow augmentation in 2013%, REU questions why
Reclamation did not ensure the TRRP’s 2013 proposed hydrograph set aside up to 62 TAF of
ROD water for the increased flows it believes are necessary to prevent a potential disease
outbreak.

The Klamath DEA points to the Trinity River 1955 Act to justify the proposed action; however,
the CVPIA, passed in 1992, clearly laid out the need and process for providing additional

* The Pacific Fisheries Management Council stated in a letter to the Reclamation on April 24, 2013, that the adult
fall-run Chinook salmon would be returning to the Klamath River as the “second largest run on record,” and urged
Reclamation to consider supplemental fall flows for the fall of 2013.
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releases of water for “the purposes of fishery restoration, propagation, and maintenance... n
The ROD, signed in 2000, met this obligation by providing the flexibility to adjust the annual
hydrograph as needed for events, such as what is being considered in the proposed project, based
on conditions that were not initially accounted for when the ROD was developed. We do not
understand how Reclamation can discount these more recent processes and request that you
provide an explanation. Any deviation from the ROD must include a new or updated
Environmental Impact Statement, supported by an updated Biological Opinion.

CVP Power Impacts Must be Fully Mitigated

The Klamath DEA states that the proposed action will result in up to 75.330 megawatt hours of
lost power generation if the Trinity Reservoir does not refill in 2014. Please explain this
statement and provide us with the technical studies or other documentation supporting this
conclusion.

Reclamation’s own forecasts are showing that the Trinity Reservoir will indeed not fill next
year’. REU does not see how the proposed action will result in anything less than a $3.5 million
impact to CVP power users and up to $6 million if Reclamation releases an additional 39 TAF
for emergency flows’. The significance of this impact is even greater to REU given the carbon-
free nature of the lost hydroelectric power. REU, along with other CVP contractors, will need to
purchase replacement power for this lost generation that will likely come from a thermal
resource, increasing the carbon allowances needed to comply with California’s AB 32 cap-and-
trade obligation. Please explain how Reclamation can claim there is no significant impact from
the proposed action, particularly given Reclamation’s knowledge of the low probability of the
Trinity Reservoir refilling in 2014.

The Klamath DEA inadequately describes how Reclamation intends to assess the effects of the
proposed action on water supply and power generation in future years, and to identify mitigation
measures without acknowledging significant impacts in the current year. Please explain the
mitigation measures proposed for the current year and how they relate to future year impacts and
mitigation measures. Reclamation has verbally agreed to provide water and power users with
mitigation for the 48 TAF of water released in addition to the ROD in 2012, clearly
acknowledging that those releases did in fact create a significant impact since the Trinity
Reservoir did not refill in 2013. As of yet, Reclamation has not proposed a mitigation strategy
for the 2012 releases, leaving CVP power recipients bearing the burden of the significant impacts
from last year’s forgone hydroelectric generation. Please explain how Reclamation plans to
address the cumulative impacts associated with the proposed project. and within that context how
they plan to mitigate impacts associated with the proposed project.

* CVPIA 3406 b(23).
http://www.usbr.gov/mp/cvo/data/Jun90b2.pdf
? Based on a conservative estimate of $50/MWh for the cost of replacement power.
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Conclusion

Until further environmental analyses have been conducted, REU does not support the release of
additional flows above that which was authorized and identified in the ROD. Further, REU does
not believe the Klamath DEA adequately mitigates the impact of the proposed project to CVP
power customers, and that cumulative impacts have not been addressed.

Thank you for the opportunity to provide these comments. Please contact Elizabeth Hadley at
(530) 339-7327 with any questions.

Sincerely,

Barry Tippin
Electric Utility Director

GAREU Admin Files\Letters\2013\Reck-Comments on 2013 Klamath DEIS 7-31-13




San Luis & Delta-Mendota Water Authority Westlands Water District

P.O. Bowx 2157

Los Banos, CA 93635
Phone: (209) 826-9696
Fasx: (209) 320-9693

3130 N. Fresno Street
— P.0. Box 6056,
Fresno, CA 93703-6056
—— Phone: (559) 224-1523
Fax: (559) 241-6277

July 31, 2013

BY REGULAR AND ELECTRONIC MAIL

Don Reck

Bureau of Reclamation, Northern California Area Office
16349 Shasta Dam Blvd.

Shasta Lake, CA 96019

sha-slo-klamathflows@usbr.gov

Re:  Comments on Draft Environmental Documents for Use of Trinity
Reservoir Water to Make Supplemental Releases to the Lower Klamath
River [EA-13-07-NCAO and FONSI 13-07 NCAO]

Dear Mr. Reck:

The San Luis & Delta-Mendota Water Authority (“Authority”) and Westlands Water
District (“Westlands”) write to express significant concerns with the Bureau of Reclamation’s
(“Reclamation”) July 17, 2013 Draft Environmental Assessment (“Draft EA”) and Finding of No
Significant Impact (“Draft FONSI”) for the supplemental release of Trinity Reservoir water to
the lower Klamath River in August and September 2013. The proposed action will harm
Reclamation’s ability to satisfy Central Valley Project purposes, including Reclamation’s ability
to protect, restore, and enhance fish and associated habitats in the Central Valley and serve
agricultural, municipal, and industrial users. That harm will result with no reasonable assurance
the proposed action will actually benefit fish in the lower Klamath River.

On May 31, 2013, the Authority wrote to David Murillo, Regional Director of
Reclamation, in response to press accounts that Reclamation was considering making the late
summer releases from the Trinity River Division (“TRD”) of the Central Valley Project (“CVP”)
now purportedly analyzed in the Draft EA and Draft FONSI. The comments in that letter are
pertinent to the Draft EA and Draft FONSI, and are incorporated herein by this reference. A
copy of the May 31 letter is attached to this comment letter. In addition, with this letter we have
provided copies of various studies and reports relevant to the issues raised by the proposed
action.

The member agencies of the Authority, including Westlands, have a vital interest in the
water and power supplies provided by the TRD. These agencies are concerned by any changes
to the TRD operations that may reduce water and power supplies, thereby causing adverse
impacts within their service areas from shortages. They are also concerned about actions that
may impair conditions for protected species downstream of CVP facilities, because a decline in
those species will negatively affect CVP operations as well. The proposed August and September



2013 releases threaten to significantly and adversely affect each of these interests. The Authority
and Westlands are particularly concerned about loss of CVP water supplies this year, when
south-of-Delta agricultural water service contractors are receiving a 20% allocation, and are
likely to receive a very low and perhaps 0% initial allocation in 2014. It is also concerning that
Reclamation would make the releases associated with the proposed action in a year like this,
when Reclamation requested and received relief from water quality objectives in order to
conserve the cold water pool in Shasta Reservoir for the protection of fishery resources.

As we explain below, the Draft EA and Draft FONSI are deficient. To comply with the
National Environmental Policy Act (“NEPA”), Reclamation must fully consider the effects of
the proposed action in an environmental impact statement (“EIS”). The Draft EA fails to answer
substantial questions about whether the supplemental releases may have significant effects on the
human environment. Indeed, significant effects are likely. As a result, Reclamation cannot
implement the proposed supplemental releases in August and September this year.

l. Reclamation Has No Authority To Make The Proposed Supplemental Releases

In the Draft EA, Reclamation relies upon the 1955 Act as the legal authority for making
the supplemental releases. The Draft EA states:

The TRD Central Valley Project Act of 1955 (P.L. 84-386)
provides the principal authorization for implementing the Proposed
Action. Specifically, Section 2 of the Act limits the integration of
the Trinity River Division with the rest of the Central Valley
Project and gives precedence to in-basin needs, including that “the
Secretary is authorized and directed to adopt appropriate measures
to insure preservation and propagation of fish and wildlife....”

(Draft EA at 2.) That reliance is misplaced. Section 2 of the 1955 Act does not “limit[] the
integration” of the TRD with the rest of the CVP or give precedence to in-basin needs in a
manner that gives Reclamation the authority to make the proposed supplemental releases. Quite
the opposite, Section 2 affirmatively states that “the operation of the Trinity River division shall
be integrated and coordinated, from both a financial and an operational standpoint, with the
operation of other features of the Central Valley project.” Pub. L. 84-386 (1955), § 2 (emphasis
added).

The basis for the “preference” referred to in the Draft EA is apparently the provision in
Section 2 “[t]hat not less than 50,000 acre-feet shall be released annually from the Trinity
Reservoir and made available to Humboldt County and downstream water users.” That proviso
does not authorize the supplemental releases of water at issue here. As the California State
Water Resources Control Board (“SWRCB”) has made clear, and Reclamation has agreed, to
take advantage of that 50,000 acre-feet reservation, Humboldt County or other downstream water
users must obtain a water right in accordance with California law. There is no right to appro-
priate water directly for instream uses. National Audubon Society v. Superior Court, 33 Cal.3d
419, 444 (1983); Fullerton v. State Water Resources Control Board, 90 Cal.App. 590, 603
(1979). In order to appropriate water, a party must demonstrate an intent to take the water,
accompanied by some open, physical demonstration of the intent, and for some valuable
beneficial use. Fullerton, 90 Cal.App. at 598. Thus, there can be no appropriation of water
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without some physical act by the appropriator that separates the water from the stream. Id. at
603. There is no water right supporting the supplemental releases.

The general reference to “appropriate measures” in the 1955 Act does not authorize the
releases either. The 1955 Act was neither the last nor most specific statutory direction to the
Secretary on the subject of instream flows for the Trinity River. The most recent and most
specific direction is section 3406(b)(23) of the Central Valley Project Improvement Act
(“CVPIA”), enacted in 1992. The supplemental releases are inconsistent with the Trinity River
Mainstem Fishery Restoration Record of Decision (“ROD”) adopted on December 19, 2000
pursuant to CVPIA section 3406(b)(23). The ROD specifically defined the “appropriate
measures” the Secretary must implement to meet Federal trust responsibilities and for the Trinity
River fishery restoration, propagation, and maintenance. In addition, the supplemental releases
are inconsistent with the place of use terms in the water right permits applicable to the TRD.
Finally, the supplemental releases are inconsistent with Reclamation’s contractual obligation to
optimize deliveries to CVP water service contractors.

A The Proposed Releases Would Violate The Trinity ROD And CVPIA Section
3406(b)(23)

The long history of controversy, legislation, studies, and directives regarding releases
from the TRD for instream flows to benefit fish is recounted in detail in Chapter 2 of the Trinity
River Flow Evaluation Final Report (June 1999) (“Final Flow Report™). For present purposes, it
is sufficient to note that after 1955, Congress enacted specific legislation regarding Trinity River
flow requirements. In 1992, in CVPIA section 3406(b)(23), Congress directed the Secretary to
develop a specific set of flow criteria. That resulted in a precise definition of the quantities of
water to be released from the TRD for instream flow purposes. Those flows are defined in the
ROD adopted on December 19, 2000. The direction in the 1955 Act allowing “appropriate
measures” does not authorize the proposed supplemental releases. Those proposed releases are
instead unlawful, because they would conflict with the specific fishery flows terms of the ROD,
and hence would conflict with the specific and more recent direction to the Secretary by
Congress in CVPIA section 3406(b)(23).

CVPIA section 3406(b)(23) provides “[t]he Secretary, in consultation with other State
and Federal agencies, Indian tribes, and affected interests, is further authorized and directed to:

(23) In order to meet Federal trust responsibilities to protect the
fishery resources of the Hoopa Valley Tribe, and to meet the
fishery restoration goals of the Act of October 24, 1984, Pub. L.
98-541, provide through the Trinity River Division, for water years
1992 through 1996, an instream release of water to the Trinity
River of not less than 340,000 acre-feet per year for the purposes
of fishery restoration, propagation, and maintenance and,

(A) By September 30, 1996, the Secretary, after consultation
with the Hoopa Valley Tribe, shall complete the Trinity River
Flow Evaluation Study currently being conducted by the U.S. Fish
and Wildlife Service under the mandate of the Secretarial Decision
of January 14, 1981, in a manner which insures the development of
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recommendations, based on the best available scientific data,
regarding permanent instream fishery flow requirements and
Trinity River Division operating criteria and procedures for the
restoration and maintenance of the Trinity River fishery; and

(B)  Not later than December 31, 1996, the Secretary shall
forward the recommendations of the Trinity River Flow Evaluation
Study, referred to in subparagraph (A) of this paragraph, to the
Committee on Energy and Natural Resources and the Select
Committee on Indian Affairs of the Senate and the Committee on
Interior and Insular Affairs and the Committee on Merchant
Marine and Fisheries of the House of Representatives. If the
Secretary and the Hoopa Valley Tribe concur in these
recommendations, any increase to the minimum Trinity River
instream fishery releases established under this paragraph and the
operating criteria and procedures referred to in subparagraph (A)
shall be implemented accordingly. If the Hoopa Valley Tribe and
the Secretary do not concur, the minimum Trinity River instream
fishery releases established under this paragraph shall remain in
effect unless increased by an Act of Congress, appropriate judicial
decree, or agreement between the Secretary and the Hoopa Valley
Tribe. . ..

CVPIA § 3406(b) (Pub. Law No. 102-575, 106 Stat. 4600, 4720-4721) (emphasis added).

The Final Flow Report completed in June 1999 set forth the recommendations regarding
“permanent instream fishery flow requirements and Trinity River Division operating criteria and
procedures” required by section 3406(b)(23)(A). The Final Flow Report did not recommend
making supplemental releases in August and September such as those now being considered, and
such releases were not analyzed in the NEPA review culminating in the ROD. Instead, much
lower and steady flows of 450 cfs to 300 cfs were proposed. That after decades of study no one
suggested the need for the supplemental late summer flows that are now in vogue based on a
single episode in 2002 is at least one indication that such flows lack scientific support.

After completing a Trinity River Mainstem Fishery Restoration Environmental Impact
Statement Report (“EIS/EIR”), the Secretary of the Interior adopted the ROD on December 19,
2000. The ROD sets out different volumes of releases depending upon year type. The volume of
releases ranges from 368,000 acre-feet in a critically dry year to 815,000 acre-feet in an
extremely wet year. ROD at p. 12. The ROD provides that “the schedule for releasing water on a
daily basis, according to that year’s hydrology, may be adjusted but the annual flow volumes
established in Table 1 may not be changed.” Id. (emphasis added). The same day, on December
19, 2000, the Hoopa Valley Tribe formally “concurred” with the ROD as the means to protect
the Trinity River Chinook salmon fishery in which the Tribe holds treaty fishing rights. Upon
that concurrence, section 3406(b)(23) mandates that the ROD’s flow release schedule is
“permanent,” and Reclamation has a duty to implement the ROD flow release schedule and
criteria established by the ROD.
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The current water year has been declared a “dry” water year. Accordingly, under the
ROD, a total volume of 453,000 acre-feet may be released for instream flow purposes. Under
the release schedule for 2013 that Reclamation adopted in April, releases peaked May 2-3 at
4,500 cfs, and gradually decreased to 450 cfs on June 24. Under this schedule, releases are to
remain at 450 cfs until October 16, when they drop further to 300 cfs. Reclamation did not
include higher August and September releases in the schedule. Under the existing schedule,
without the proposed August and September releases, Reclamation will release the full volume
of 453,000 acre-feet specified for a “dry” year under the ROD. If Reclamation were to make the
proposed August and September releases, it would exceed the volume of 453,000 acre-feet for
fishery releases allowed by the ROD for this year by up to 109,000 acre-feet.

The ROD allows for flexibility in varying the daily release schedule within a year. But as
the ROD makes clear, “the annual flow volumes established in Table 1 may not be changed.”
ROD at p. 12 (emphasis added). Here, Reclamation could have, but did not, hold back sufficient
water from the allotment of 453,000 acre-feet for 2013 to make the supplemental releases in
August or September. Under the release schedule Reclamation adopted for 2013 it has already
released too much TRD water to make the proposed supplemental August and September
releases.

One of the more troubling aspects of making late summer releases in excess of the ROD
annual flow volumes is that it disregards the difficult compromise embodied in the ROD, and
promotes new controversy. In section 3406(b)(23), Congress sought to bring to an end the long
running controversy over the appropriate level of releases from the TRD for fishery flows, in
competition with other water uses, by providing that the fishery flows would become
“permanent” upon agreement of the Secretary and the Hoopa Valley Tribe. The ROD explains:

In section 3406(b)(23) of the CVPIA, Congress sought the final resolution of
these issues in order to meet the federal trust responsibility and to meet the goals
of prior legislation, calling for the completion of the scientific efforts initiated by
Secretary Andrus and for the implementation of recommendations, based on the
best available scientific information, regarding permanent instream fishery flow
requirements and TRD operating criteria and procedures necessary for the
restoration and maintenance of the Trinity River anadromous fishery.

(ROD at p. 17.) The ROD flows represent a compromise among the competing uses of the water
developed by the TRD, and among the Secretary’s multiple obligations. The ROD explains:

For the reasons expressed in this ROD, the Department’s agencies are directed to
implement the Preferred Alternative as described in the FEIS/EIR and as provided
below. This alternative best meets the statutory and trust obligations of the
Department to restore and maintain the Trinity River’s anadromous fishery
resources, based on the best available scientific information, while also continuing
to provide water supplies for beneficial uses and power generation as a function
of Reclamation’s Central Valley Project (CVP).

(ROD at p. 2.) The Secretary expressly rejected an alternative that would require higher levels
of releases to the Trinity River, based on the adverse impacts that CVP water and power users
would suffer:
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Although the Maximum Flow Alternative scored better than the Preferred
Alternative in terms of estimated [fish] population increases, the Maximum Flow
Alternative would exclude or excessively limit the Department’s ability to address
the other recognized purposes of the TRD, including water diversions to the CVP
and power production in the Trinity Basin. The best available science presently
indicates that the Department’s statutory and trust obligations can be achieved
while still meeting Congressional intent to have the TRD integrated with the CVP
to the extent that diversions to the CVP do not impair in-basin needs.

(ROD at p. 25.) Increasing TRD releases above the levels set in the ROD contradicts the intent
of Congress to bring a “final resolution” to these issues, creates new controversy, and upsets the
ROD’s balance among competing uses of the TRD.

If Reclamation believes that late summer supplemental releases have sufficient benefits
to justify the use of TRD water for that purpose, and that those benefits outweigh releases of
water at other times of the year to provide instream flow, then it should plan for making such
releases within the annual volume allowed each year under the ROD. Because there are
significant environmental impacts associated with such late summer releases, however, it should
begin that process early to accommodate the necessary environmental review under NEPA. Itis
too late to do an adequate NEPA analysis for releases in 2013. We elaborate further on NEPA’s
requirements in the next sections below.

B. The Proposed Releases Would Violate CVPIA Section 3411(a) And 43 U.S.C.
Section 483

A second legal barrier to the proposed releases of TRD stored water is the terms of the
water rights permits applicable to the TRD. The Trinity River and lower Klamath River are not
authorized places of use under the SWRCB permits applicable to the TRD. CVPIA section
3411(a) directs that “the Secretary shall, prior to the reallocation of water from any . . . place of
use specified within applicable Central Valley Project water rights permits and licensestoa. . .
place of use not specified within said permits or licenses, obtain a modification in those permits
and licenses, in a manner consistent with the provisions of applicable State law, to allow such
change in . .. place of use.” In addition, section 8 of the Reclamation Act requires Reclamation
“to proceed in conformity with” State law “relating to the control, appropriation, use or
distribution of water used in irrigation.” 43 U.S.C. 8 483. The planned releases are intended to
improve conditions for salmon in the lower Klamath River. Reclamation has failed, however, to
obtain a modification of the authorized place of use in the State permits applicable to the TRD in
accordance with State law. The releases therefore would violate the Secretary’s mandatory
duties under CVPIA section 3411(a) and 43 U.S.C. section 483 to obtain a modification of the
State permits before reallocating TRD water for use in the lower Klamath River.

C. The Proposed Releases Are Contrary To Reclamation’s Contractual
Obligations to Optimize Deliveries

A third legal barrier to the proposed supplemental fishery releases is Reclamation’s
contractual obligations. Making voluntary releases of TRD stored water that could instead be

Page 6 of 33



delivered to CVP contractors is inconsistent with Reclamation’s contractual obligations to
optimize deliveries.

In 2003 and 2004, before making similar late summer and fall releases of TRD stored
water, Reclamation made provisions to ensure that the Authority’s members, including
Westlands, would not suffer water supply losses. In 2003 Reclamation did an exchange with the
Metropolitan Water District of Southern California, and in 2004 Reclamation purchased water
from Sacramento Valley settlement contractors. By contrast, the Draft EA makes no mention of
any commitment or effort to compensate CVVP water and power users for the loss of 62,000 to
109,000 acre-feet of stored TRD water due to the proposed action.

In 2012, in a July 27, 2012 letter, the Regional Director made assurances to the Authority
that Reclamation would make Authority member agencies whole in the event that the
supplemental releases made in August and September of 2012 adversely affected member water
supply. A copy of the July 27 letter is provided with this comment letter. Trinity Reservoir did
not refill in 2013. Hence, as a result of the 2012 releases, TRD storage is some 40,000 acre-feet
lower than it otherwise would have been.

Given the current low storage levels, which are well below average, Trinity Reservoir is
unlikely to refill in 2014 either. Indeed, Reclamation’s most recent 50% exceedance forecast
shows that Trinity Reservoir will not fill next year, by a substantial margin. So, by its own
evaluation, Reclamation has concluded that there less than a 5 in 10 chance Trinity Reservoir
will refill, even without the proposed supplemental release. To refine this likelihood even
further, we used the Department of Water Resources’ latest State Reliability Calsim Studies,
which include all current regulatory requirements. We found that in years when carryover
storage in Trinity Reservoir is equal to the 1.4 million acre-feet expected for this year, Trinity
filled in only 3 years during the 82 year hydrologic sequence used in the model. It is highly
unlikely that 2014 will be wet enough to fill Trinity Reservoir. If Reclamation makes the
planned supplemental releases in 2013, the cumulative deficit in storage in 2014 will likely
exceed one hundred thousand acre-feet. Reclamation has taken no steps to compensate for the
impact of the 2012 releases, let alone the impact of the further proposed releases in 2013.

In sum, Reclamation has no statutory authority to implement the proposed action. To the
contrary, the supplemental releases would violate CVPIA sections 3406(b)(23) and 3411(a),
section 8 of the Reclamation Act of 1902, and the ROD. Further, the releases are contrary to
Reclamation’s contractual obligations to the Authority’s member agencies.

1. The Draft EA’s Statement Of Purpose And Need Is Inadequate

The Draft EA describes the purpose for implementing the proposed late summer releases
as “to augment the lower Klamath River flows to reduce the likelihood, and potentially reduce
the severity, of any fish die-off in 2013.” (Draft EA at 2.) The need for the action, although not
explicitly labeled as such, appears to be to avoid “large-scale fish die-offs [that] could
substantially impact present efforts to restore the native Klamath Basin anadromous fish
communities and the many user groups that rely upon the fishery.” (Id.) Although only a brief
discussion of purpose and need is required (40 C.F.R. 8 1508.9(b)), the discussion in the Draft
EA is inadequate.
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If the need for the action is derived from the potential risk of Ich and Columnaris
outbreaks to fall-run Chinook salmon, then the purpose of the action is to reduce the risk of Ich
and Columnaris outbreaks. By stating the purpose of the action in terms of increasing lower
Klamath River flows, Reclamation has pre-determined the action, and arbitrarily limited the
alternatives. Flow should not be the only considered means to reduce Ich and Columnaris
outbreaks. To satisfy its NEPA obligations, Reclamation should revise its statement of purpose
and need and evaluate a broader range of alternatives to meet that purpose and need.

I11.  The Draft EA’s Discussion Of Alternatives Considered But Eliminated From
Further Consideration Is Inadequate

The Draft EA notes that in 2012, the Trinity River Restoration Program’s (“TRRP”) Flow
Work Group, Fall Flow Subgroup stated their “expectation . . . that increased water volumes and
velocities in the lower river would dilute the infective stages of Ich and reduce the overall
density of adult fall-run Chinook salmon.! Accordingly, the Subgroup did not recommend a
specific source for the supplemental water (i.e. storage in the upper Klamath River Basin vs. the
upper Trinity River).” (Draft EA at 8.)

The Draft EA states that Reclamation considered the upper Klamath River as a source of
the supplemental releases in addition to the TRD. The Draft EA goes on to state that “[a]fter
planning for the Klamath River flows below Iron Gate Dam, and Upper Klamath Lake elevation
management, consistent with the NMFS and Service’s biological opinion addressing operation of
Reclamation’s Klamath Project, and providing for limited irrigation water delivery, Reclamation
determined that in practical terms supplemental water for late summer lower Klamath River
flows is not available from the upper Klamath River.” (Id.) This explanation is inadequate.

Reclamation has not disclosed an adequate justification for its decision that the upper
Klamath River is not an appropriate source of supplemental releases. Many of the functions of
the proposed supplemental instream flow in the late summer could be met by releasing water
from the Klamath River system rather than from the Trinity River. Increased late summer
releases from the Klamath River would contribute to the increased water velocity, increased
flushing, increased habitat area and potentially reduced fish densities, and increased adult
upstream attraction flows to stimulate adult salmon upstream migration and reduce holding in
lower river pools that are thought to be beneficial in reducing disease risk. Increased releases in
the late summer from the Klamath River system would avoid the potentially significant adverse
impacts to the Trinity River and potential impacts to cold water pool water temperature
management on Clear Creek and the Sacramento River salmonids. Without additional analysis
and explanation, the Draft EA’s rejection of the upper Klamath River as a source of
supplemental release flows is inadequate.

The Draft EA does not reference any alternative potential sources of supplemental water
other than the upper Klamath River. This is in error. Reclamation should have considered
alternative sources of water as possible alternatives. For example, Reclamation should have
analyzed whether it could develop a source through exchanges or purchases of water available in

! The Draft EA discusses the 2012 recommendations of the TRRP’s Flow Work Group, Fall Flow Subgroup, but
does not identify or discuss any recommendations by that subgroup for 2013. No 2013 recommendations of the
subgroup appear on the TRRP website. If any such recommendations were made, they have not been made publicly
available.
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the Central Valley, as it did in 2003 and 2004. Reclamation should have considered whether it
could use water set aside for flow releases in the Trinity ROD. Reclamation’s failure to explore
and evaluate all reasonable alternatives renders the Draft EA inadequate under NEPA.

The Draft EA’s consideration of alternatives is inadequate for the additional reason that
the alternatives are arbitrarily limited to actions involving flow releases. As discussed in section
Il above, the need for the action is tied to avoiding the potential risk of Ich and Columnaris
outbreaks to fall-run Chinook salmon. Reclamation has not asserted, nor can it, that the only
way to reduce the potential risk of Ich and Columnaris outbreaks to fall-run Chinook salmon is
to increase flow in the lower Klamath River. Therefore to comply with its NEPA obligations,
Reclamation must analyze additional alternatives.

IV.  Reclamation Must Prepare An Environmental Impact Statement To Comply With
NEPA

There can be no reasonable dispute that the releases will have significant effects on the
human environment. But even if Reclamation disagrees, it is still required to prepare an EIS
because at a minimum there are “substantial questions whether a project may have a significant
effect on the environment.” Anderson v. Evans, 371 F.3d 475, 488 (9th Cir. 2004); Blue
Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir. 1998).

Reclamation must prepare an EIS to address those substantial questions. The Draft EA and Draft
FONSI are inadequate to meet Reclamation’s NEPA obligations.

Whether a proposed project’s effects may be “significant” is informed by consideration
of context and intensity. 40 C.F.R. § 1508.27; Center for Biological Diversity v. National
Highway Traffic Safety Administration, 538 F.3d 1172, 1185 (9th Cir. 2008). “Intensity . . .
refers to the severity of impact” and can involve consideration of a number of factors, including:

e The degree to which the effects on the quality of the human environment are likely to be
highly controversial;

e The degree to which the possible effects on the human environment are highly uncertain
or involve unique or unknown risks;

e Whether the action is related to other actions with individually insignificant but
cumulatively significant impacts;

e The degree to which the action may adversely affect an endangered or threatened species
or its habitat that has been determined to be critical under the Endangered Species Act of
1973; and

e Whether the action threatens a violation of Federal, State, or local law or requirements
imposed for the protection of the environment.

40 C.F.R. § 1508.27(b)(4), (5), (7), (9) and (10).

It is not enough for an environmental assessment to assert that impacts will be “minor” or
“insignificant” unaccompanied by any analysis or supporting data. An objective quantification
of the impacts is required; “*vague and conclusory statements’ unaccompanied by ‘supporting
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data’” do not demonstrate a hard look at the environmental consequences of an action as required
by NEPA. Center for Biological Diversity v. Nat’l Hwy Traffic Safety Admin., 538 F.3d 1172,
1223-24 (9th Cir. 2008).

As explained below, the Draft EA’s analysis of “Affected Environment and
Environmental Consequences” is inadequate for multiple reasons. As a threshold defect, the
Draft EA improperly characterizes the size of the proposed action for purposes of the impact
analysis. Where the Draft EA discusses potential impacts to the environment, it does so only in
terms of potential impacts from up to 62,000 acre-feet of releases. The proposed action will
potentially be much larger. It includes releases of 62,000 acre-feet of TRD storage, plus an
additional volume of about 8,000 acre-feet if the release period is extended past September 21 to
September 30, plus the potential for additional “emergency” releases of up to 39,000 acre-feet of
TRD storage. (Draft EA at 6.) The proposed action may therefore result in total releases of
about 109,000 acre-feet from TRD storage.

The Draft EA’s impacts analysis is therefore inadequate for its failure to analyze the
potential impacts associated with the full potential 109,000 acre-feet of releases associated with
the proposed action. That is a substantial quantity of water. It is enough to irrigate
approximately 43,600 acres of farmland, based on the average use of 2.5 acre-feet per acre in
Westlands. It is also enough to meet the needs of approximately 218,000 households for an
entire year.?

The volume of releases attributed to the proposed action in the Draft EA does not include
11,000 acre-feet of planned releases to support the Hoopa Valley Tribe’s Boat Dance Ceremony
on August 27, 2013. According to the Draft EA, peak releases for that ceremony will reach
2,650 cfs at Lewiston, and with associated ramping flows the ceremony releases will total 11,000
acre-feet. (Draft EA at 6.) This volume of releases for the ceremony is more than twice the
volume released in years prior to 2009. Reclamation should explain why in odd-numbered years
beginning in 2009 it has doubled the volume of ceremonial releases, and whether this change
from pre-2009 operations has been analyzed under NEPA.

The proposed supplemental releases may have significant effects on water and power
resources, biological resources, the global climate, environmental justice, socioeconomic
resources, air quality, and land use. Consequently, the Draft EA and FONSI are inadequate
under NEPA, and preparation of an EIS is required.

A. The Proposed Action May Have A Significant Effect On Water And Power
Resources

1. Impacts To CVP Water Supply Allocations
The Draft EA asserts that “[p]roviding up to 62 TAF of supplemental water in the lower

Klamath River as a preventative measure in the late summer in 2013 would not affect water
supply allocations managed as part of the CVP in 2013, or water operations within the Central

2 According to the City of Tracy website, http://www.ci.tracy.ca.us/documents/Tracy_Water Supply_Presentation
.pdf , the typical single family household will use %2 acre-foot of water per year. The City of Tracy is a member of
the San Luis & Delta-Mendota Water Authority.
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Valley. Water allocations for irrigation and M&I deliveries have already been determined for
2013, and the supplemental water would not affect the projected volume of water to be exported
to the Sacramento River Basin in 2013.” (Draft EA at 13.) The Draft EA’s assertion that the
proposed action does not affect 2013 water supply is wrong. In lieu of the proposed action, the
62,000 to 109,000 acre-feet of water associated with the proposed action could be used to restore
south-of-Delta agricultural contractors’ 2013 CVP water allocation to 25%.

In February 2013, Reclamation announced an initial allocation of 25% for south-of-Delta
agricultural water service contractors. However, on March 22, 2013, Reclamation reduced the
contract allocations for south-of-Delta agricultural water service contractors to 20%. When it
made this reduction, Reclamation explained that “this decreased allocation for South-of-Delta
contractors is based on the critical water year classification, the projection of reduced Delta
inflows this spring, significant loss of reservoir storage to support pumping this summer and
water quality permit requirements.” (Reclamation Press Release (Mar. 22, 2013), available at
http://www.usbr.gov/newsroom/newsrelease /detail.cfm?RecordID=42565 (emphasis added).)
Less than four months later, Reclamation is proposing to release up to 109,000 acre-feet from
TRD storage, an amount that instead could be delivered to CVP contractors south of the Delta.
If Reclamation now has this quantity of water available for release from storage in 2013, it
should be used to restore the south-of-Delta agricultural contractors’ allocation for 2013 to 25%.

The volume of water Reclamation proposes to release down the Trinity River, 62,000 to
109,000 acre-feet, would support a 5% increase in allocation to south-of-Delta CVP water
service contractors. A late summer or early fall increase to contract allocations would be
consistent with Reclamation’s historical practice. In 2001, Reclamation made a 2% increase on
October 19. (See Summary of Water Supply Allocations, available at
http://www.usbr.gov/mp/cvo/vungvari/water_allocations_historical.pdf.) In 2002, Reclamation
made a 5% increase on September 10. Again in 2004, Reclamation made a 5% increase on
September 13. When water is available to supplement contract allocations in a dry year such as
2013, that water may be used to increase, or in this case to restore, contract allocations. That
water is desperately needed in 2013 by south-of-Delta farmers laboring under a 20% allocation.
It is not too late to revise annual water allocations. The statement in the Draft EA that “[w]ater
allocations for irrigation and M&I deliveries have already been determined for 2013” is no
excuse; the allocation may and should be increased now. (Draft EA at 13.)

Currently, many farmers served with water by south-of-Delta agricultural water service
contractors have turned to groundwater to substitute for CVP water that Reclamation took back
in March. Reclamation is well aware that the groundwater basins from which these farmers are
extracting groundwater are overdrafted, and the extraction of groundwater from these
overdrafted basins causes subsidence, which in turns does permanent harm to the storage
capacity of the groundwater basin and causes harm to infrastructure, including roads, canals
(including the San Luis Canal), pumping plants along the canal, and groundwater wells. The
Draft EA contains no analysis of these environmental impacts caused by Reclamation’s failure to
make CVP water available to these farmers or the impacts that could be avoided if additional
CVP water were made available through an increased allocation to south-of-Delta contractors.

Reducing storage in the TRD in 2013 will affect project operations and allocations in
2014. With respect to potential impacts to CVP water supply allocations in 2014, the Draft EA
states that “[t]he extent that the release of up to 62 TAF affects the 2014 water supply and water
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allocations will depend on the water year 2014 hydrology and operational objectives.” (Draft
EA at 13.) The document goes on to state that “[t]he approximate 62 TAF for preventative use
in supplementing the lower Klamath River flows in late summer is about 4.5 percent of the
forecasted volume present in Trinity Reservoir at the beginning of water year 2014 and about 3
percent of the 50 percent exceedance forecasted volume by the end of April 2014.” (Id.)
Further, the Draft EA states “[i]f Trinity Reservoir does not fill in 2014, some water volume, up
to the amount released for supplemental Klamath River flows, may not be available for other
potential purposes. However, this represents a small proportion of the water made available for
various purposes annually, on average, from the CVP.” (Id.)

The Draft EA fails to quantify potential impacts to CVP water supply in 2014, implying
that potential impacts are too complicated to discern or will depend entirely on unpredictable
2014 conditions. Yet one impact to CVP water supply in 2014 is simple to determine. The 2013
supplemental releases will create a hole in storage that correlates exactly with the size of the
2013 supplemental releases. Trinity Reservoir is unlikely to fill in 2014, and hence the entirety of
the quantity of water associated with the 2013 supplemental releases will not be available for
CVP uses in 2014. The proposed action will likely reduce the amount of storage in Trinity
Reservoir in 2014 by up to 109,000 acre-feet.

At a minimum, the reduced water in storage in the TRD will result in lower initial 2014
allocations in February, and delays in increased allocations as the year progresses. Depending
upon hydrology, it may result in lower final contract allocations as well. All these consequences
will have negative impacts within a south-of-Delta service area that already is negatively
affected by the 20% 2013 water allocation. The Draft EA, however, fails to analyze these
consequences at all, let alone establish why the impacts will not be significant. Instead of
analyzing the consequences, the Draft EA says “this represents a small proportion of the water
made available for various purposes annually, on average, from the CVP.” (Draft EA at 13.)
Comparing the volume of water lost to the releases to average total water made available annually by
the CVP is meaningless. It ignores context. As Reclamation well knows, shortages of CVVP water
are not spread evenly across all water users and project purposes. Instead, shortages fall most
heavily and disproportionately on agricultural water service contractors in the region south of the
Delta. The Draft EA fails to address what the loss of this water will mean to these contractors and
this region if, as is highly likely, Trinity Reservoir does not refill in 2014.

In sum, the Draft EA fails to address the potential impacts of the releases on CVVP water users
in 2013 or 2014. To make a finding of no significant impact, Reclamation is required to provide a
“convincing statement of reasons” to explain why the impacts to water supply from losing up to
109,000 acre-feet will be insignificant. EPIC v. U.S. Forest Service, 451 F.3d 1005, 1008-1009
(9th Cir. 2006). The Draft EA comes nowhere close to meeting this standard. To comply with
NEPA, Reclamation must prepare an EIS.

2. Impacts To Hydropower Generation
The Draft EA asserts that “[i]Jmplementation of the Proposed Action will not adversely
affect power generation in 2013, with the exception of a small loss of potential power generation

at Trinity Dam.” (Draft EA at 12.) However, because the quantity of water associated with the
proposed action can and should be used to restore the 25% allocation to CVP contractors south

Page 12 of 33



of the Delta, the water associated with that additional export of water to the Sacramento River in
2013 has hydropower generation potential that will be lost if the proposed action is taken.

Regarding hydropower impacts in 2014, the Draft EA asserts that “decreased power
generation . . . would be complex to determine and quantify.” (Draft EA at 12.) However, the
Draft EA states, “[i]n very general terms, if 62 TAF were released to the Trinity river to
implement the preventative flows under the Proposed Action, future foregone [power] generation
could be a maximum of about 75,330 megawatt hours. However, power generation opportunities
are subject to many restrictions and uncertainties unrelated to the Proposed Action.” (Id.) This
understates the potential volume of releases, and hence the potential lost hydropower.

While estimating the impact of the releases on water allocations and hydropower
generation in the following year may be complex and subject to several factors, Reclamation
may and should better estimate the size and likelihood of such potential impacts. For example, it
could assume a range of scenarios that would encompass the least and greatest impacts, and
assess the likelihood of each scenario based on the historical record of hydrology and oeprations.

In essence, the Draft EA concedes that the releases may have a significant effect on
power generation; Reclamation just has not tried to figure it out. That is why it must try, in an
EIS. The Draft EA does not assess whether the 75,330 megawatt hours associated with 62,000
acre-feet in releases is a “significant” impact on the human environment. Reclamation must do
so. For example, what does this loss in power translate to in terms of costs? What substitute
sources of power will be used to make up for this loss, and what is the impact of using those
substitute sources? What power will be lost if the releases are up to 109,000 acre-feet?
Something more than a “vague and conclusory statement” is required here to convince the
readers of the Draft EA that the impacts of the proposed action will not be significant.
Reclamation is required to provide a “convincing statement of reasons” to explain why the
impacts to hydropower generation will be insignificant. EPIC v. U.S. Forest Service, 451 F.3d
1005, 1008-1009 (9th Cir. 2006). An EIS is required.

3. Impacts To Cold Water Pool Management

The Draft EA states that “[i]n 2014, the reduction in storage of up to 62 TAF due to
implementation of augmentation flows may influence the cold water resource, but is dependent
upon whether the reservoir would fill. ... [T]here could be a relatively minor reduction in
available cold water resources that may be accountable to this action.” (Draft EA at 12.)

The finding that “a relatively minor reduction in available cold water resources” is
insignificant and does not warrant an EIS is illogical in light of the position taken by
Reclamation earlier this year. In May, Reclamation and the California Department of Water
Resources (“DWR?”) jointly asked that the CVP and State Water Project be relieved from
meeting certain Bay-Delta Water Quality Control Plan requirements that would require
Reclamation to draw down storage in Shasta Reservoir so far that it would deplete the Shasta
Reservoir cold water pool that is needed to maintain temperatures for winter-run Chinook
salmon in the Sacramento River in the late summer.

In a joint letter dated May 24, 2013 from Reclamation and DWR, to the SWCRB, a copy
of which is provided with this comment letter, these agencies explained:
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The 2013 water year has been particularly challenging with double
the normal precipitation in November and December and
historically low values from January into May. The current
Northern Sierra 8 Station Precipitation Index from January 1, 2013
through May 15 is about 8.8 inches. Without additional
measurable precipitation in May, this figure will represent the
driest Northern Sierra 8-Station Precipitation Index for the January
through May period on record. . . . The nearly 80 percent of this
year’s precipitation occurred in the first three months of the water
year, and an abnormally large portion of this fell as rain rather than
snow as a result of warmer than normal conditions for that time of
year. This combined with critically dry conditions in the months
since the first of the year has resulted in minimal snow pack in the
Sierra Nevada in the critical spring months. The Northern Sierra
snowpack was only about 48% of the historical April 1 value and
about 17% of normal as of May 1, 2013. Creek and small stream
flows that enter the Sacramento River system below major
reservoirs are running at historically low levels in response to the
extended dry period.

(May 24, 2013 letter at p. 2.)

The May 24 letter explains the impact of these conditions on project storage and the cold
water pools in storage that are necessary to maintain cool water temperatures below Shasta Dam
and other dams in the late summer and fall:

The CVP and SWP reservoir systems were in a near normal
condition in January, but Reclamation and DWR have drawn
heavily on the storage since then due to the extended dry period,
low unregulated flow entering the system, and high depletions in
the Central Valley. Reservoir releases are currently well above
average for this date. In order to meet the Dry year water quality
objectives rather than the Critical objectives, DWR and
Reclamation have released significant volumes of water from
Oroville, Shasta, and Folsom Reservoirs. The low reservoir inflow
and increased storage withdrawal is depleting the cold water pool
in the reservoirs that is important to provide adequate instream
fishery habitat for anadromous fish in the rivers through the
summer and fall.

(Id. at p. 3 (emphasis added).) Reclamation sought to operate to Critical Dry rather than Dry
year type requirements, to save 100,000 to 200,000 acre-feet of storage:

There is a significant difference between the volume of Delta
inflow needed to achieve the Dry and Critical water quality
objectives for Jersey Point and Emmation through June 15. If
Reclamation and DWR are able to begin operating to the Critical
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year water quality objectives in May it may be possible to achieve
100,000 to 200,000 af, of cold water benefits in the upstream
reservoirs. This savings in cold water storage would improve the
chances of meeting the temperature objective at Airport Road.
This cold water benefit will help avoid temperature related fish
losses in the Sacramento River.

(Id. atp. 4.)

On May 29, 2013, in response to this request to save 100,000 to 200,000 acre-feet of
CVP and SWP water in storage, the SWRCB, through the Delta Watermaster, indicated that it
would not object or take any action if Reclamation and DWR operated to meet Critically Dry
year rather than Dry year objectives under the Water Quality Control Plan, provided they
submitted and operated to an approved temperature management plan to maximize benefits to
fisheries resources. A copy of the May 29 letter is provided with this comment letter. In
response, Reclamation submitted its plan for managing the cold water pool in Shasta Reservoir
in 2013 to the SWRCB.

That exchange between Reclamation and the SWRCB is significant because it highlights
the position taken by Reclamation in May that between 100,000 to 200,000 acre-feet is a
significant quantity of water for cold water pool purposes. It is unclear how Reclamation can
characterize up to 147,000 acre-feet (including impacts from the 2012 supplemental releases) as
insignificant when, two months prior to the issuance of the Draft EA, Reclamation argued that a
quantity of 100,000 to 200,000 acre-feet was significant to its efforts to meet the temperature
objective and to avoid temperature-related fish losses in the Sacramento River. To comply with
NEPA, more explanation and analysis is required, and an EIS should be prepared.

4. Impacts To Recreational Activities In Trinity Lake

The Draft EA concludes that “[i]n 2013, recreational activities in Trinity Lake are not
likely to change to any great extent due to the Proposed Action.” (Draft EA at 12 (emphasis
added).) Regarding recreational activities in 2014, the Draft EA acknowledges *“a small chance
that some boat ramps might not be useable due to a reduced water elevation in the lake during
the latter part of summer 2014.” (Id. (emphasis added).) The Draft EA again claims that “the
complexities and uncertainties of accurately predicting water surface elevations that far in the
future are tied to variable and unpredictable precipitation patterns and therefore preclude
Reclamation from providing meaningful estimates.” (Id.) If there are uncertainties, then
Reclamation can analyze a range if scenarios to bracket potential effects. An analysis yielding a
range of potential outcomes still provides meaningful information.

Reclamation is not excused from analyzing whether the impacts to recreational activities
will be significant. Although water surface elevations may be impacted by future precipitation
events, the potential quantity of water associated with the 2013 supplemental releases is
quantifiable. Moreover, Reclamation provides “meaningful estimates” of water storage on a
regular basis, in its monthly operations forecasts. Reclamation is required to analyze potential
impacts to recreational activities in more detail than it did in the Draft EA, providing a
“convincing statement of reasons to explain why a project’s impacts are insignificant.” EPIC v.
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U.S. Forest Service, 451 F.3d 1005, 1008-1009 (9th Cir. 2006). Reclamation has not provided
such an explanation here. An EIS must be prepared.

5. Impacts To Groundwater Resources

Although the Draft EA acknowledges that the proposed action may result in impacts to
the 2014 CVP water supply and water allocations (Draft EA at 13), the Draft EA makes no
mention of the secondary impacts the proposed action may have on groundwater resources. The
term “groundwater” appears nowhere in the EA. That is error.

Reduced deliveries of CVVP water supplies to Authority member agency service areas
compel greater reliance on groundwater to meet demand. (Corbett et al. 2011.) In turn, reduced
exports and deliveries during more year types and in greater quantities diminish the ability of
water managers to replenish and store groundwater when water is available to do so.

These circumstances can, and likely will, lead to additional groundwater overdraft
(pumping beyond an aquifer’s safe yield) in much of the Authority’s and Westlands’ service
areas, particularly in agricultural areas. When water is removed from the spaces between the
particles in the sediment, the soils compact, which reduces the volume for water storage. Long-
term impacts resulting from overdraft include land subsidence and damage to water conveyance
facilities. Land subsidence is the sinking of the Earth’s surface due to subsurface movement of
earth materials. The major cause of subsidence in the southwestern United States is the
overdrafting of aquifers. The negative effects of land subsidence include the permanent loss of
groundwater storage space and changes in elevation and the slope of streams, canals, and drains.
Additionally, in some areas where groundwater levels have declined, surface streams lose flow
to adjacent groundwater systems. These losses entail significant impacts to hydrology, as well as
the biological systems that depend on those groundwater or surface flows.

Reduced groundwater levels can also lead to land subsidence that can additionally
damage water conveyance facilities and other infrastructure, as has been documented throughout
California. (Faunt, C.C. ed., 2009.) Land subsidence can lead to cracks and fissures at the land
surface, which may damage bridges, roads, railroads, storm drains, sanitary sewers, canals,
levees, and private and public buildings. Furthermore, land subsidence leads to the failure of
well casings, which will require additional well drilling and attendant environmental impacts.

These potential impacts to groundwater resources may result from reduced export and
delivery of Delta water supplies to the CVP service area. They are significant, and warrant
analysis in an EIS.

6. Cumulative Impacts

The Draft EA states that “[t]here are no anticipated substantial cumulative impacts on
Trinity Basin resources related to the Proposed Action.” (Draft EA at 13.) It also states that
“[d]ue to varying future water supply conditions within this large geographic area, it is not
possible to meaningfully evaluate how a potential slightly lower Trinity Reservoir storage in
2014 may exacerbate system-wide supply conditions in the future. However, any such effects
would be very minor.” (Draft EA at 14 (emphasis added).) It is perplexing how Reclamation
can logically conclude that any cumulative effects would be “very minor” when Reclamation
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also claims it is not able to “meaningfully evaluate” those effects. Reclamation should describe
the analysis it has completed, and explain how that analysis supports a conclusion that
cumulative impacts are “very minor.”

“Cumulative impact” means “the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (federal or non-federal) or person undertakes such other
actions.” 40 C.F.R. § 1508.7. The Draft EA errs by failing to evaluate the cumulative impact of
the proposed 2013 supplemental releases and similar releases from Trinity Reservoir in 2012. In
2012, Reclamation released nearly 40,000 acre-feet from Trinity Reservoir ostensibly for the
benefit of fall-run Chinook salmon. Because Trinity Reservoir did not refill in 2013 and
Reclamation did not supplement its 2013 contract allocations with 40,000 acre-feet of water from
some alternative source, the 2012 action created a 40,000 acre-foot-sized “hole” in Trinity
Reservoir storage that has not been refilled. This water supply impact should be added to the
109,000 acre-feet of potential water supply impacts associated with the 2013 supplemental
releases, and this total quantity should be analyzed in Reclamation’s cumulative impacts
analysis. Because the cumulative total of the 2012 and 2013 impacts is significant—2149,000
acre-feet of water—this analysis necessitates an EIS.

B. The Proposed Action May Have A Significant Effect On Biological Resources
1. Impacts To Trinity River Salmon

With respect to biological resources in the Trinity River and lower Klamath River, the
Draft EA states: “Under the Proposed Action, the susceptibility of returning adult fall Chinook
salmon to diseases that led to the 2002 fish die-off would decrease in the lower Klamath River
during the late summer in 2013. The proposed action would be expected to decrease water
temperatures in the lower Klamath River during the period of flow augmentation, and in turn,
Chinook salmon may experience less physiological stress and vulnerability to disease.” (Draft
EA at 17-18 (emphasis added).) Elsewhere, however, the Draft EA concedes that “it is not
possible to predict with absolute certainty that the Proposed Action will preclude a fish die-off in
2013, nor is it possible to accurately quantify the reduced disease risk attributed to the increased
flows.” (Id. at 18.)

The Draft EA overstates the certainty of a relationship between supplemental flow
releases and reduced risk of disease to fall-run Chinook salmon (O. tshawytscha). Although
there have been a number of analyses of the potential factors contributing to the observed fish
kill that occurred in 2002 (Turek et al. 2002, Guillen 2003, Belchik et al. 2004), definitive cause-
and-effect relationships have not been identified. Factors such as increased salmonid density in
the lower Klamath River associated with high escapement of fall-run Chinook salmon, increased
exposure to seasonally elevated water temperature, reduced flushing flows, and potentially
reduced upstream attraction flows have been identified as potentially contributing factors
contributing to an increased risk of disease infection. The role of these factors individually or in
combination in disease outbreak and mortality, however, should be characterized as hypotheses.

Over the entire period of record there has been only one disease outbreak (2002) that
resulted in substantial adult salmon mortality in the lower Klamath River. Although increased
flows have been provided during the late summer and early fall months in recent years, there is
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no proof that these flows precluded a disease outbreak just as there have been no outbreaks, or
mortality in past years when these supplemental flows were not made. In addition, the necessary
magnitude of potential flow in the late summer remains unknown, assuming that increased flows
provide any contribution to the health of adult salmon in the lower Klamath River. In previous
years supplemental releases of 30,000 - 40,000 acre-feet have been made with no observed
salmon mortality. Results of these earlier years provide no scientific basis to suggest that higher
releases would be necessary in 2013 to avoid disease outbreak. Further, there is no assurance
that if the supplemental flows are released in the late summer of 2013 there will be no disease
outbreak. To comply with NEPA, Reclamation should provide a better description of the
hypothetical nature of the action being proposed and acknowledge that the supplemental flows
may or may not provide the desired level of benefit. The impacts of late summer releases on
fall-run Chinook salmon in the lower Klamath River are highly uncertain, and an EIS is required
to provide additional analysis. See 40 C.F.R. § 1508.27(b)(5).

The potential impacts to spring-run Chinook salmon (O. tshawytscha) in the Trinity River
must also be further analyzed in an EIS. Increasing Trinity River flows as described in the
proposed action has the potential to create conditions for salmon spawning (e.g., spring-run
spawning in September-October; EA Figure 3,) when Trinity River flows are elevated during the
proposed releases, followed by a flow reduction that could result in redd dewatering and
stranding. Spring-run adult salmon would likely spawn in areas of the Trinity River during at
least a portion of the higher flow period of the proposed action. Under the artificial conditions
created by the proposed action there is a risk that redds constructed and eggs laid in September
under the higher flows would be dewatered as flows are reduced in late September and early
October. By contrast, under the ROD release schedule and natural hydrologic conditions, late
summer flows would remain at relatively low levels throughout the late summer and early fall
months, and there is a low risk of natural redds dewatering due to changes in flows.

Similarly, the releases would reduce water temperatures during the flow release period,
followed by an increase in water temperatures (qualitatively characterized as about 0.5 C
increase) when the releases end. An abrupt increase in water temperatures for eggs acclimated to
reduced temperatures during the flow release period has the potential to result in increased
spring-run Chinook salmon egg mortality. The Draft EA does not adequately address or quantity
the potential risk of adverse impacts to spring-run Chinook salmon associated with either redd
dewatering or exposure to altered water temperatures during incubation during and following the
proposed action. Analytical tools are available to quantitatively evaluate these potential
significant impacts that were not used or presented in the Draft EA or Draft FONSI.

Finally, there is no discussion in the Draft EA of potential effects of the proposed action
on listed coho salmon (O. kisutch) in the Trinity River. The proposed action will result in
unnaturally high and cold flows for the late summer. That will cause an abrupt change in water
temperatures. Such flows will also alter the location and availability of micro habitat for rearing
coho salmon. These and any other potential effects of the proposed action on coho salmon
should be addressed in an EIS.
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2. Impacts To The Yellow Legged Frog, Western Pond Turtle, And
Lamprey

The Draft EA does not analyze potential impacts to other biological resources in the
Trinity River and lower Klamath River, other than to concede that “[t]here may also be an
increase in water temperatures in the Trinity River just subsequent to the Proposed Action” that
“could be as high as one-half a degree Fahrenheit at Lewiston Dam.” (Draft EA at 18.) The
Draft EA does not present any analysis of the potential impacts that this increase in temperatures,
or the increased instream flows during August and September more generally, may have on other
biological resources in the Trinity River and lower Klamath River.

Increased instream flows during the late summer and early fall months were not analyzed
in the NEPA process culminating in the Trinity ROD. The instream flow schedule the ROD
imposed for the benefit of fisheries and other aquatic resources on the Trinity River was
predicated on mimicking a natural seasonal pattern of instream flows and hydrologic patterns in
the river. Providing artificially manipulated increased flows in August and September of a dry
year with these altered environmental cues during the late summer and early fall months has the
potential to adversely impact the life history and population dynamics of aquatic species such as
the yellow legged frog (Rana boylii) and Western pond turtle (Actinemys marmorata). (Ashton
et al. 2010, Ashton et al. 2011, Bettaso et al. 2010, Mount et al. 2009, Reese 1996, Reese and
Welsh 1998a and b, Sullivan et al. 2005.) These potential significant adverse impacts of altered
instream flow conditions during the late summer and early fall months have not been adequately
evaluated in the Draft EA.

The Trinity River supports populations of western pond turtle and yellow legged frog,
which are both “Species of Special Concern” in California.® These species have evolved to
respond to naturally occurring seasonal environmental cues and conditions within the river. The
proposed increase in late summer flows would result in an increase in water velocities within the
river as well as seasonally reduced water temperatures. Concerns have been expressed (e.g.,
Ashton et al. 2011) that changes in river conditions associated with construction of Lewiston
Dam and alterations to the river hydrology and management have adversely impacted the
population dynamics of amphibians inhabiting the river and that the conditions that would occur
under the proposed late summer TRD flow releases would compound and further aggravate these
already compromised habitat conditions.

Reducing water temperatures as a result of the proposed late summer releases on the
Trinity River would further reduce western pond turtle body temperature, reduce growth and
energy reserves, require longer periods of basking, which would reduce foraging opportunities,
and could potentially trigger pre-mature hibernation. These changes in temperature conditions
that have occurred cumulatively on the Trinity River mainstem and would be directly associated
with the proposed action are recurring issues that have been discussed in a number of previous
reports and documents (Reese 1996, Reese and Welsh 1997, Reese and Welsh 1998a and b,
Bettaso et al. 2010, and in the Trinity River conceptual model of potential issues and adverse
impacts prepared by Trinity River staff in 2009). Because these impacts may be significant,
preparation of an EIS is required.

® Department of Fish and Wildlife, Species of Special Concern, http://www.dfg.ca.gov/wildlife/nongame/ssc/.
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In addition, altered flows and temperatures may have significant impacts on yellow
legged frog metamorphosis and survival in the fall (Ashton et al. 2010) as well as the cumulative
impacts on yellow legged frog associated with construction of the dam and alterations in river
habitat conditions. Although these incremental and cumulative issues of potential significant
adverse impacts to both western pond turtle and yellow legged frogs have been known to
Reclamation for a number of years, they are not acknowledged or addressed in the Draft EA.

A third species potentially adversely affected by the proposed action is lamprey.
(Stutsman 2005.) Monitoring by the Yurok Tribe of the effects of the 2003 and 2004 late
summer releases indicated that such flows “had a significant “dislodging’ effect upon lamprey
(Lampetra spp.) ammocetes.” (Id. at 8.) They concluded that “it is reasonable to consider that
the 2003 PFR could have had a profound effect upon ammocete abundance in 2004. For these
reasons, impacts to lamprey should also be considered in the Environmental Assessment for any
future Proactive Flow Release actions.” (ld. at9.)

Concerns about impacts of unnaturally high and cold late summer pulse flows were
raised in TRRP discussions about the 2012 releases. The May 31, 2012 memorandum by the
Fall Flow Subgroup recommending the 2012 releases noted “potential negative ecological
consequences” from the releases. These included that: (1) “[u]nseasonably high flows could
trigger premature migration of juvenile lamprey (Stutsman 2005)”; (2) “maintaining high flows
after the second week in September, followed by reductions in flows to 450 cfs could cause up to
20% of Chinook salmon redds in the upper Trinity River to be dewatered”; (3) “high flows in
September could cause increased hybridization of spring-run and fall-run Chinook salmon if
early migration of fall-run Chinook salmon occurred”; and (4) “negative effects to amphibians
and reptiles.” These impacts have never been addressed. Reclamation’s EA for the 2012
releases ignored these impacts, just as the Draft EA does this year.

The proposed action may have significant adverse impacts to western pond turtle, yellow
legged frog, and lamprey. As a result, these impacts are required to be analyzed in an EIS.

3. Impacts To Central Valley Salmonids

The Draft EA states that “there would be no substantial effects to the biota of the
Sacramento River Basin in 2013 and that “[c]hanges to the ability to achieve temperature
objectives [in 2014] would be expected to be minor, as would the associated affects to ESA-
listed salmon and steelhead.” (Draft EA at 18.) However, the proposed supplemental releases
may significantly and adversely affect three ESA-listed species, the Sacramento River winter-run
Chinook salmon (Oncorhynchus tshawytscha), Central Valley spring-run Chinook salmon (O.
tshawytscha), and the Central Valley steelhead (O. mykiss). NEPA requires Reclamation to
consider the degree to which the proposed action may affect these listed species in evaluating the
significance of impacts to biological resources. 40 C.F.R. § 1508.27(b)(9).

The analysis of potential impacts on biota in the Sacramento River Basin is belied by
Reclamation’s own prior statements concerning the dire effects that critical hydrologic
conditions and low storage levels in CVP reservoirs may have on fishery resources in the
Sacramento River basin. The 2013 water year has been particularly challenging, with double the
normal precipitation in November and December and historically low values from January
through May. Indeed, the period from January through May was the driest period for those
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months on record. Due to these unprecedented hydrologic conditions and projected low storage
conditions in CVP reservoirs, on May 24, 2013 Reclamation sent to the SWRCB a letter
requesting that the State Board reclassify the water year type from “Dry” to “Critical,” thus
relaxing Delta water quality objectives. A copy of the May 24 letter is attached to this comment
letter. Reclamation stated:

[t is clear that meeting the dry year [water quality] objectives
could jeopardize the ability to meet other fisheries objectives later
in the year. The reservoir storage that accumulated in the wet fall,
which was originally projected to be sufficient to meet the dry year
objectives, is falling rapidly due to the abnormally large valley
demands and Reclamation is projecting CVP September carryover
storages [of] only about 63% of average.

If storage conditions in May were so dire that Reclamation could not operate the CVP to meet its
legal obligations without potentially jeopardizing its ability to meet fishery objectives in the
Sacramento River and the Delta, it is incomprehensible for Reclamation to now conclude that the
loss of 62,000 — 109,000 acre-feet of water from storage will not have a significant effect on its
ability to provide cold water for the protection of listed species in the Sacramento River. Ata
minimum, Reclamation’s prior statements raise “substantial questions whether [the proposed
action] may have a significant effect on the environment” (see Anderson v. Evans, 371 F.3d at
488), which necessitate the preparation of an EIS.

Operations of the Trinity River system have direct implications for water temperature
management and cold water pool on Clear Creek and the Sacramento River downstream of
Keswick Dam as well as on the Trinity River. During the late summer and early fall months
winter-run Chinook salmon spawn in the Sacramento River downstream of Keswick Dam.
During spawning and egg incubation exposure of eggs to water temperatures above
approximately 56° F results in high egg mortality. In addition, Central Valley spring-run
Chinook salmon also spawn and their eggs incubate during the fall months (starting in
September) in the Sacramento River, Clear Creek, and the Trinity River. Reduction in reservoir
storage in the late summer and early fall as a result of the proposed action would directly result
in a reduction in reservoir and cold water storage that may adversely impact winter-run and/or
spring-run salmon egg incubation in 2013 and 2014 if the winter of 2014 does not result in
sufficient flows to refill the reservoirs.

The Draft EA provides only a cursory qualitative analysis of this potentially critical issue.
As noted, earlier this year Reclamation petitioned the SWRCB for relaxation of seasonal water
temperature management requirements on the Sacramento River as a result of limited availability
of cold water (letter from Ron Milligan, Reclamation, to Ms. Barbara Evoy, SWRCB, dated June
3, 2013, provided with this comment letter). The proposed action would potentially make these
conditions more severe and contribute to greater risk of adverse effects to these protected
species. The proposed action may significantly impact these protected species.

The proposed action may also impact the Central Valley steelhead, another listed species.
The Draft EA acknowledges that the Central Valley steelhead (O. mykiss) is present in the
waterways affected by the proposed late summer releases. (Draft EA at 16.) The Central Valley
steelhead is listed as “threatened” under the ESA. 71 Fed. Reg. 834 (Jan. 5, 2006). Despite the
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Central Valley steelhead’s special ESA status, the degree to which the proposed release may
affect the Central Valley steelhead is not discussed in the Draft EA. Potential impacts to this
ESA-listed species should factor into the Draft EA’s “significance” analysis. 40 C.F.R. §
1508.27(b)(9). The Draft EA’s failure to include this discussion is in error.

Moreover, the Draft EA contains no analysis concerning how the proposed action might
affect the Sacramento-San Joaquin Rivers Delta and fishery resources in the Delta. Again,
Reclamation’s prior statements in its May 24 letter to the Water Board raise “substantial
questions” concerning potential impacts of the proposed action on water quality and fishery
resources in the Delta. Reclamation has a duty to take a “hard look” at these questions through
the preparation of an EIS before making supplemental releases down the Trinity River.

In sum, preparation of an EIS is required to address impacts to Central Valley salmonids.
The EIS should, at a minimum, present results of the Reclamation water temperature simulation
model, egg mortality model, and SALMOD comparing baseline no-action conditions to the
proposed action for conditions that occur in 2013 and for a drought scenario for 2014 to identify
and guantify potential significant adverse impacts to winter-run and spring-run Chinook salmon
and other aquatic resources.

4, Impacts To Green Sturgeon

The Draft EA acknowledges that the southern distinct population segment (“DPS”) of
North American green sturgeon (Acipenser medirostris) is present in the waterways affected by
the proposed late summer releases. (Draft EA at 16.) The southern DPS of green sturgeon is
listed as “threatened” under the ESA. 71 Fed. Reg. 17,757 (Apr. 7, 2006); 73 Fed. Reg. 52,084
(critical habitat designated). Despite the green sturgeon’s special ESA status, the degree to
which the proposed release may affect the green sturgeon or its critical habitat is not discussed in
the Draft EA. Potential impacts to this ESA-listed species should factor into the Draft EA’s
“significance” analysis. 40 C.F.R. 8 1508.27(b)(9). The Draft EA’s failure to include this
discussion is error.

5. Impacts To Delta Smelt

The Draft EA limits its identification of biological resources in the Central Valley to
anadromous fish species. (Draft EA at 16.) Unfortunately, this results in the Draft EA failing to
discuss potential impacts to the delta smelt (Hypomesus transpacificus). The delta smelt is listed
as “threatened” under the ESA. 58 Fed. Reg. 12,854 (Mar. 5, 1993); 59 Fed. Reg. 65,256 (Dec.
19, 1994) (critical habitat designated). Because the delta smelt is endemic to the San Francisco
Bay / Sacramento-San Joaquin Delta Estuary, it inhabits the environment affected by the
proposed action. Reclamation should have analyzed potential impacts to the delta smelt from the
proposed action and the significance of these impacts in light of the delta smelt’s status. See 40
C.F.R. §1508.27(b)(9).

There is a potential that the proposed action will create a conflict between the U.S. Fish
and Wildlife Service’s (“FWS”) management objectives for the delta smelt and the National
Marine Fisheries Service’s (“NMFS””) management objectives for listed salmonid species. In the
2008 FWS biological opinion on the effects of coordinated operation of the CVP and State Water
Projects on the delta smelt, FWS imposed certain fall outflow requirements for the delta smelt.
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As described above, NMFS is concerned with maintaining the cold water pool storage necessary
to provide temperature management for salmonid species. Both objectives implicate project
storage. If the proposed supplemental releases to the Trinity River occur, they will reduce the
overall quantity of water available in storage to meet Delta outflow requirements and cold water
pool storage requirements, increasing the potential for a conflict between the two management
objectives. This potential conflict should be analyzed in Reclamation’s NEPA document.

6. Impacts To Longfin Smelt

The Draft EA also fails to discuss potential impacts to the longfin smelt (Spirinchus
thaleichthys). The longfin smelt is a candidate species under the ESA. 77 Fed. Reg. 19,756
(Apr. 2, 2012.) Despite the longfin smelt’s special ESA status, the degree to which the proposed
release may affect the longfin smelt is not discussed in the Draft EA. The Draft EA’s failure to
include this discussion is in error.

C. The Proposed Action May Have A Significant Effect On The Environment
With Respect To Climate Change

The Draft EA admits that there may be some impacts to greenhouse gas (“GHG”)
emission levels associated with the proposed action. (Draft EA at 19.) As noted above in
section 1V.A.2., the Draft EA determines that 75,330 megawatt hours of power generation may
be lost as a result of the proposed action. (Id.) The Draft EA then states that “[a]ssuming that
power customers would have to replace all of that power with hydrocarbon generated power, an
estimated additional 53,149 metric tons of carbon dioxide (“C0O2”) equivalent would be emitted.
The timing and distribution of the potential additional CO2 equivalent is unknown.” (Id. at 19-
20.) The Draft EA therefore concedes that an additional 53,149 metric tons of CO2 equivalent
may be emitted, but declines to analyze the impacts on the global climate associated with this
quantity, and fails to allege or explain why this emission will not have a significant effect on the
global climate. An EIS is required to analyze these potential impacts in more detail.

In Center for Biological Diversity v. National Highway Traffic Safety Administration,
538 F.3d 1172 (9th Cir. 2008), the Ninth Circuit Court of Appeals criticized the National
Highway Traffic Safety Administration (“NHTSA”) for failing to analyze potential impacts from
GHG emissions in an EIS. The court in that case agreed with plaintiffs that the “NHTSA failed
to provide a convincing statement of reasons for why a small decrease (rather than a larger
decrease) in the growth of CO2 emissions would not have a significant impact on the
environment.” 538 F.3d at 1220-1221. The court found that the proposed action in that case
“may have an ‘“individually insignificant but cumulatively significant” impact with respect to
global warming,” and also found that “NHTSA’s conclusion that a small reduction . . . in the
growth of carbon emissions would not have a significant impact on the environment was
unaccompanied by any analysis or supporting data.” Id. at 1222, 1223.

Similarly here, Reclamation has failed to explain why an increase in CO2 equivalent
emissions will not have a significant impact on the environment. Reclamation identifies
(although incompletely) the potential quantity of emissions associated with the proposed action,
but does not claim that the emissions will be insignificant and does not support its statements
with any analysis or supporting data. Accordingly, there is a substantial question as to whether
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the increased CO2 emissions may cause a significant impact on the environment. An EIS is

required.

D.

The Draft EA Fails To Adequately Address Environmental Justice

The Draft EA’s very brief discussion of Environmental Justice notes that “[t]he Trinity
and Klamath Rivers flow through rural areas. Additionally, these rivers both run through the
Hoopa Valley Tribe and Yurok Tribe Reservations. Generally speaking, the Reservations’
populations are generally lower-income and traditionally rely on salmon and steelhead as an
important part of their subsistence.” (Draft EA at 21.) The Draft EA fails to include the Central
Valley generally, and the west side of the San Joaquin Valley specifically, as locations that may
feel environmental justice impacts from the proposed action. This failure violates NEPA.

NEPA regulations require the significance of an action to be analyzed in several contexts,
including “the affected region.” 40 C.F.R. 8 1508.27(a). The proposed releases will result in
lost contract allocations to south-of-Delta CVP water service contractors in 2013, and reduced or
at least delayed allocations in 2014 (see section 1\VV.A.1. above). The impacts from such
reductions are disproportionately felt in the west side of the San Joaquin Valley. Consequently,
the west side of the San Joaquin Valley is an affected region under NEPA, and environmental
justice impacts on that region must be analyzed.

The west side of the San Joaquin Valley includes predominantly poor and minority
communities where employment losses and environmental effects from chronic and acute CVP
water shortages are already prevalent. These characteristics of the counties in the San Joaquin
Valley are illustrated in the tables below, using data from the U.S. Census Bureau.*

Race/Ethnicity, percent of persons, 2012
County White Black American | Asian Native Reporting | Hispanic | White
Indian, Hawaiian, | 2+ Races or Latino | Persons
Alaska Other Origin Not
Native Pacific Hispanic
Islander
Fresno 77.5 5.9 3.0 10.4 0.3 2.9 51.2 31.9
Kern 83.0 6.3 2.7 4.8 0.3 3.0 50.3 37.6
Kings 81.4 7.5 3.0 4.3 0.3 3.5 52.0 34.7
Madera 86.4 4.1 4.6 2.3 0.2 2.4 55.2 37.1
Merced 81.9 4.3 2.5 8.1 0.4 2.9 56.1 30.7
San Joaquin | 68.4 8.2 2.0 15.7 0.7 5.0 39.7 35.0
Stanislaus 84.4 3.2 1.9 5.7 0.9 3.8 43.0 45.6
Tulare 88.4 2.2 2.8 4.0 0.2 2.4 61.8 314
California 73.7 6.6 1.7 13.9 0.5 3.6 38.2 39.4
Income, 2007 - 2011
County Per Capita Money Income Median Household Income | Persons below Poverty Level
in Past 12 Months (2011
dollars)
Fresno $20,638 $46,903 23.4%

* Information gathered from the U.S. Census Bureau, at http:/quickfacts.census.gov/qfd/states/06/06107.html.

Page 24 of 33




Kern $20,167 $48,021 21.4%
Kings $18,296 $48,838 19.3%
Madera $18,296 $47,724 19.8%
Merced $18,304 $43,945 23.0%
San Joaquin | $22,857 $53,764 16.7%
Stanislaus $21,820 $50,671 18.0%
Tulare $17,986 $43,550 23.8%
California $29,634 $61,632 14.4%

This is even more apparent at the level of local communities within these counties. According to
U.S. Census Bureau data, in Huron 96.6% of the population is of Hispanic or Latino origin, and
47.4% of the population is below poverty level. In Mendota, 96.6% of the population is of
Hispanic or Latino origin, and 47.5% of the population is below poverty level. In Firebaugh,
91.2% of the population is of Hispanic or Latino origin, and 27.6% of the population is below
poverty level. Over the last several years, each of these communities suffered severe dislocation
as a result of water shortages brought about in significant part by ESA-related restrictions on
CVP water supplies.

Communities in the west side of the San Joaquin Valley have suffered as a result of
reductions to CVP contract allocations in the past, and the water export losses associated with the
proposed action may significantly and disproportionately impact these communities going
forward.

Although the Draft EA asserts that “[clumulative effects of future activities on minority
and low income populations are speculative,” there is no indication that Reclamation even
attempted to perform any analysis of cumulative environmental justice effects. Impacts from the
2013 supplemental releases will be on top of impacts from 2012 supplemental releases
(discussed above in section 1VV.A.6.) and impacts from restrictions on project operations
associated with the 2008 FWS biological opinion and 2009 NMFS biological opinion.
Regardless of whether it may be difficult to assess the cumulative impacts of these several
federal agency actions, it is necessary to comply with NEPA. Certainly Reclamation can do
much better than doing no environmental justice analysis at all of impacts in the San Joaquin
Valley.

E. The Proposed Action May Have Significant Effects Within the CVP Service
Area South Of The Delta

The proposed Trinity River releases will cause or exacerbate already existing
socioeconomic impacts south-of-Delta due to reduced water supplies. It is well known that
reduced Delta water supplies already cause socioeconomic impacts for agricultural communities
in that region. As discussed in more detail below, in response to reduced water supplies, farmers
fallow fields and this reduced agricultural productivity results in layoffs, reduced hours for
agricultural employees, and increased unemployment in agricultural communities. Reduced
agricultural productivity also has socioeconomic impacts for agriculture-dependent businesses
and industries. In addition, unavailability of stable and sufficient water supplies reduces
farmers’ ability to obtain financing, which results in employment losses due to the reduced
acreage of crops that can be planted and the corresponding reduction in the amount of farm labor
needed for that reduced acreage. Reduced water supplies and the resulting employment losses
also causes cascading socioeconomic impacts in affected communities including increased
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poverty, hunger and crime along with dislocation of families and reduced revenues for local
governments and schools.

As discussed above, the releases mean a loss of CVP water that could be used to restore a
5% south-of-Delta allocation for 2013. Loss of that water must be examined in the context of the
current diminished water supply situation in the Delta. For the current water year, Westlands has
received only 20% or 230,000 acre-feet of the 1,150,000 acre-foot amount to which it is entitled
under its primary CVP water service contract with Reclamation. The final allocation was well
short of full supply. For the 2014-2015 water year, Westlands expects that Reclamation’s initial
allocation to agricultural water service contractors south-of-Delta will be 0% of its contract
amount, based on current projections for end-of-season reservoir storage and Delta operations
through fall and early winter.

1. Shortages Of CVP Water Cause Reliance On Inadequate Alternative
Supplies That Carry Significant Costs And Adverse Environmental
Impacts

Absent a reliable CVP water allocation, farmers must find other more costly water
sources or reduce crop production. A document showing the various sources of water supply
within the Westlands Water District from the 1988-1989 water year through the current water
year is provided with this comment letter. The different-colored portions of each vertical bar
show the sources of water comprising each year’s supply.® It is apparent that Westlands’ CVP
supply fell far short of meeting annual crop demand during the 1991-1995 drought and has fallen
short every year since 1995 except for two years. Most recently, in the current water year, the
total water supply will be approximately 888,000 acre-feet — far short of the approximate
1.3 million acre-feet in annual crop demand. This includes not only CVP water allocation but
also pumped groundwater and supplemental water purchased by both farmers individually and
Westlands for distribution to farmers — all at a significant cost to the agricultural community.
This deficit will only continue into the next water year, as Westlands estimates that the initial
water supply deficit will be 515,000 acre-feet based on the projected 0% allocation. This
assumes that growers conserve and carry over 75,000 acre-feet from the current year supplies,
pump 550,000 acre-feet of groundwater, transfer in 30,000 acre-feet on an individual basis, and
that Westlands is able to purchase about 130,000 acre-feet of water through transfers and
exchanges.

Finding a reliable cost-effective supplemental water supply to purchase is difficult. This
year’s estimate of the cost to purchase supplemental water from the district program is as high as
$400 per acre-foot. While increased groundwater pumping can also help mitigate the loss of
CVP supply temporarily, it causes significant problems, and is not sustainable for the long term.
For example, the safe annual yield of the aquifer beneath Westlands’ service area is about
200,000 acre-feet. In the last drought, the farmers were able to pump 600,000 acre feet per year
for two years. More recently farmers in Westlands pumped 315,000 acre-feet in 2007, 460,000
acre-feet in 2008, 480,000 acre-feet in 2009, 140,000 acre-feet in 2010, 45,000 acre-feet in 2011,
and 350,000 acre-feet in 2012. There is not enough groundwater to sustainably meet demand.

> The different sources are net CVP water delivery (indicated in blue), groundwater pumped (green), water acquired
and imported from other sources by farmers within Westlands (yellow), and water acquired and imported from other
sources by Westlands and distributed to Westlands farmers (red).
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Moreover, increased groundwater pumping carries its own costs in the form of land
subsidence and increased salinity in soils, making it more expensive and difficult to farm. There
has been severe subsidence® on the west side of the San Joaquin Valley as a result of reductions
in the CVP surface water supply and resulting increased groundwater pumping. In fact, the
lining of the San Luis Canal has already been raised in parts of Westlands to compensate for
subsidence that was reducing water delivery capacity. Groundwater wells also may be damaged
or destroyed. Subsidence occurs unevenly and creates enormous stress on well casings, which
often extend 1,000 to 2,000 feet below the ground surface. These uneven stressors will
sometimes collapse or break the casing. If such an impact results, the well must be abandoned
and a new one drilled and equipped.

Increased groundwater pumping will also reduce the quality of water applied to the soil,
and is damaging to many crops. In most areas of Westlands, the groundwater has significantly
higher salinity than CVP supplies. Application of poor quality water increases soil salinity and
reduces the yields of salt intolerant crops. Certain permanent crops, such as almonds, can be
irreparably harmed if irrigated with lower quality groundwater. Right now, some farmers are
irrigating almond orchards with groundwater high in boron, just to keep the trees alive. This is a
stop gap measure, however, as high boron content is damaging to the trees and reduces yield, and
ultimately will kill the trees if such irrigation continues over the longer term. Further reductions
in CVP supplies will reduce the ability of farmers to dilute the boron and salinity levels in
groundwater.

2. The Socioeconomic Consequences Of Reduced Water Supply

At some point, the high cost and low availability of surface water combined with
increased costs to pump salty and crop damaging groundwater will lead to reduced crop
production and additional land fallowing. Given these considerations and based on the
expectancy of a 0% initial CVP allocation in 2014, Westlands expects that farmers in the
Westlands area will fallow at least 160,000 acres next water year.

Increased fallowing and reduced crop production necessarily impacts employment in the
area. The labor required to manage agricultural land within Westlands is estimated at 1
permanent worker for every 60 acres in production. The removal of up to 160,000 acres from
production will result in approximately 2,700 permanent worker positions being lost. Jobs lost in
agriculture-related businesses, like packing sheds and processing plants, and other services,
would be additional losses.

These impacts extend well beyond the west side of the San Joaquin Valley. As land goes
out of production, production of crops decreases, with ripple effects in higher prices paid by
consumers, lost farm employment, lost sales of fertilizer and equipment, and so on. For
example, the west side of the San Joaquin Valley has become a key area for growing winter
produce such as lettuce. Without sufficient water allocations, however, farmers cannot contract
to grow such produce, leaving produce companies with few alternatives. In the coming months,

® The groundwater beneath the west side of the San Joaquin Valley is contained in the spaces between the particles
and the sediment, which includes silts and clays. When the water is removed from the spaces, particularly the silt
and clay materials where “water of compaction” can be squeezed out, the soils compact. The volume that the
previously saturated soil has occupied is reduced and, as a result, the ground surface and the area where the water
was extracted subsides.
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the impact of this shortage will begin to appear in the supermarket, in higher prices paid by
consumers. Such increased food costs will be traceable to Reclamation’s decisions regarding
allocation of CVP water.

There is significant uncertainty about water supply allocations for the coming water year
and both the scope and severity of socioeconomic impacts that stem from water supply
reductions. Further allocating water away from South-of-Delta contractors by releasing water
from the Trinity Reservoir, as Reclamation proposes, will only exacerbate this uncertainty and
certainly raises significant questions as to how the proposed releases will impact the farms,
families and businesses that depend on CVP water supply. These potential socioeconomic
impacts are very real and must be honestly explored and evaluated in the NEPA process before
Reclamation may move forward with the proposed action.

F. Air Quality And Land Use May Be Significantly Affected By The Proposed
Action And Require Further Analysis

The Draft EA asserts that “Reclamation analyzed the affected environment of the
Proposed Action and the No Action Alternative and has determined that there is no potential for
direct, indirect, or cumulative effects” to several resources, including air quality and land use.
(Draft EA at 3-4.) As explained below, there is a potential for indirect and cumulative effects to
air quality and land use. Accordingly, the Draft EA is inadequate. Further analysis is required.

1. Air Quality

The Draft EA states that the proposed action would have no “predictable impacts” to air
quality. (Draft EA at 4.) Yet, the proposed action would foreclose the opportunity to restore
2013 allocations to 25%, and will at a minimum reduce initial allocations in 2014, and may result
in reduced CVP contract allocations in 2014. Reduced water supplies negatively affect air
quality in the San Joaquin Valley. As explained above, reductions in allocations are felt
disproportionately on the west side of the San Joaquin Valley, an area that has already suffered
as a result of reductions to contract allocations in the past. Reduced allocations frequently result
in land fallowing, which results in increased dust and particulate emissions.

Non-irrigated fields in the semi-arid region of the San Joaquin Valley often produce dust
during frequent wind events that occur throughout the region, compounding the already
significant number of respiratory ailments associated with the San Joaquin Valley such as
asthma. Increased airborne dust also increases the risk of exposure to a fungus that lives in the
San Joaquin Valley soils, which causes the infection commonly referred to as “Valley Fever.”
Valley Fever typically causes an infection in the lungs but in some cases, the infection spreads
throughout the body and can cause death.

The San Joaquin Valley is designated as being in nonattainment for PM 2.5 and PM 10
under state standards, and for PM 2.5 under federal standards.” Those conditions are worsened
by dust emissions resulting from water shortages. As one study explained: “Wind-blown
fugitive dust is a widespread problem in the arid west resulting from land disturbance or
abandonment and increasingly limited water supplies. Soil-derived particles obstruct visibility,

" san Joaquin Valley Unified Air Pollution Control District, http://www.valleyair.org/aginfo/attainment.htm.
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cause property damage and contribute to violations of health-based air quality standards for fine
particles (PM-10). These dry lands are often difficult to revegetate, yet they may require
immediate stabilization. ... As the forces exerted by the wind overcome the forces that bind soil
particles to the surface, soil loss occurs. Dislodged soil particles may roll across the surface
(creep), or they may bounce (saltation), dislodging further particles with each impact. This
process leads to a cascade effect resulting in massive emissions of dust. Fugitive dust affects
crops and native vegetation by abrading and burying plants and by blocking sunlight.” (Grantz
et al. 2010.)

The Draft EA does not acknowledge that reduced CVP deliveries can adversely impact
air quality by causing increased dust and particulate emissions. Nor does the Draft EA
acknowledge that increased air emissions may also occur because of the greater amount of
energy that is needed for groundwater well pumps to lift water from a lower depth due to the
groundwater overdraft associated with reduced availability of CVP and other surface water
supplies.

Reclamation and the other federal agencies involved here must comply with the federal
Clean Air Act, 42 U.S.C. section 7401 et seq. Among other requirements, no federal agency is
permitted to engage in an activity that does not conform to an implementation plan. 42 U.S.C. §
7506. Reclamation must examine the air quality impacts to ensure that its actions will not
violate the Clean Air Act.

In sum, the air quality impacts from the proposed action may be significant, and so must
be considered in an EIS.

2. Land Use

The Draft EA ignores that the reduced CVP deliveries that are associated with the
proposed action can result in significant changes in land use, particularly in agricultural
landscapes. As shown during the 2007-2010 period, reduced export water deliveries can and will
increase fallowing of land across the San Joaquin Valley and elsewhere. Reduced water supplies
can also cause shifts toward planting permanent crops. Permanent crops have diminished
ongoing water requirements, but also require watering year-in and year-out, thus diminishing
future flexibility in water budgeting by precluding management options such as annual crop-
shifting or fallowing. Reduced supplies and lower quality water can also impact the production
of certain crops, as well as the yield of crops that are grown. The unavailability of CVP water
also increases the costs to obtain supplemental water. Lost exports also negatively impact water
management plans that are produced by water agencies as source documents for evaluating land
use projects. As imported water supplies become less reliable, establishing firm water supplies
sufficient to meet land use planning objectives, like affordable housing requirements, becomes
more difficult. The Draft EA does not discuss these potential impacts, or provide a “convincing
statement of reasons” why the impacts to land use will be insignificant. EPIC v. U.S. Forest
Service, 451 F.3d 1005, 1008-1009 (9th Cir. 2006). More is required.
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V. The Proposed Action May Affect Species Listed Under The Endangered Species
Act, And ESA Consultation Is Required

The potential effects of the proposed action on listed species require an EIS. The
potential for such effects also raises a potential violation of the ESA, if Reclamation fails to
consult under ESA section 7 before carrying out the proposed action.

Under 50 C.F.R. section 402.14, consultation is required if an action “may affect” a listed
species or its critical habitat. The Draft EA acknowledges that ESA section 7 “requires Federal
agencies, in consultation with the Secretary of the Interior and/or Commerce, to ensure that their
actions do not jeopardize the continued existence of endangered or threatened species, or result
in the destruction or adverse modification of the critical habitat of these species.” (Draft EA at
24.) The Draft EA then boldly declares; “The Proposed Action would not affect any federally
listed threatened or endangered species under the jurisdiction of the Service. Therefore there is
no need to consult with the Service pursuant to the ESA.” (Id. (emphasis added).) This assertion
is completely unsubstantiated.

Listed coho salmon (Oncorhynchus kisutch) reside in the Trinity River. 61 Fed. Reg.
59,028 (Nov. 20, 1996) (listing); 64 Fed. Reg. 24,049 (May 5, 1999) (critical habitat designated).
It defies reason and common sense to suggest that a large pulse release of unnaturally high and
cold late summer flows into the Trinity River may not affect the coho salmon and its critical
habitat in any way. Consultation under ESA section 7 is necessary to determine those effects.

The proposed action “may affect” several other federally listed species in the Sacramento
River watershed—the winter-run Chinook salmon, the spring-run Chinook salmon, the Central
Valley steelhead, the green sturgeon, and the delta smelt. Sacramento River winter-run Chinook
salmon (Oncorhynchus tshawytscha) is listed as “endangered” under the ESA. 70 Fed. Reg.
37,160 (June 28, 2005). Central Valley spring-run Chinook salmon (O. tshawytscha) is listed as
“threatened” under the ESA. 71 Fed. Reg. 834 (June 5, 2005); 70 Fed. Reg. 37,160 (June 28,
2005) (critical habitat designated). Central Valley steelhead (O. mykiss) is listed as “threatened”
under the ESA. 71 Fed. Reg. 834 (Jan. 5, 2006). The southern distinct population segment of
the North American green sturgeon (Acipenser medirostris) is listed as “threatened” under the
ESA. 71 Fed. Reg. 17,757 (Apr. 7, 2006); 73 Fed. Reg. 52,084 (critical habitat designated). The
delta smelt (Hypomesus transpacificus) is listed as “threatened” under the ESA. 58 Fed. Reg.
12,854 (Mar. 5, 1993); 59 Fed. Reg. 65,256 (Dec. 19, 1994) (critical habitat designated). The
proposed action will reduce the available volume of water from the TRD to assist with
temperature management in the upper Sacramento River, and will reduce the volume of flows in
the Sacramento River and Delta. The proposed action therefore may affect these listed species
and their critical habitat. ESA section 7 consultation to assess those effects is required.

If Reclamation fails to consult on the effects of the proposed TRD releases in August and
September before taking the proposed action, it will be in violation of its duties under the ESA,
including but not limited to ESA section 7, and the consultation regulations, 50 C.F.R. section
402.01 et seq. As no biological opinion authorizes incidental take associated with the proposed
action, any take caused by the proposed action will be in violation of ESA section 9, 16 U.S.C.
section 1538, until issuance of a biological opinion addressing such operations and related take.

Page 30 of 33



Reclamation is not permitted to defer consultation when “implementation of the Proposed
Action results in substantive changes to CVP operations in subsequent years that may adversely
affect listed salmon and steelhead species.” (Draft EA at 24). The danger of deferring analysis is
that some impacts of the proposed action on listed species may be missed entirely, or may be
identified only after the proposed action is implemented, or after the agencies have made
irreversible or irretrievable commitments of resources.

In Conner v. Burford, 848 F.2d 1441, 1454 (9th Cir. 1988), the Ninth Circuit held “that
the FWS violated the ESA by failing to use the best information available to prepare
comprehensive biological opinions considering all stages of the agency action, and thus failing to
adequately assess whether the agency action was likely to jeopardize the continued existence of
any threatened or endangered species, as required by section 7(a)(2).” Conner informs the scope
of analysis required to lawfully consult on the proposed 2013 supplemental releases. As the
court in Conner explained, “biological opinions must be coextensive with the agency action.”
Conner, 848 F.2d at 1457-58. The Draft EA demonstrates that Reclamation is deferring analysis
of the proposed 2013 supplemental releases on ESA listed species to some future time. This
violates the direction in Conner v. Burford that agencies analyze the entire action based on the
best information available, even if more detailed information regarding some elements may
become available later. The approach taken here—deferring analysis of the effects of the
proposed action—is unlawful.

Conclusion

The Authority and Westlands thank Reclamation for providing the opportunity to submit
comments regarding the Draft EA and Draft FONSI. For all the reasons set forth above, the
Authority and Westlands respectfully request that Reclamation not carry out the proposed TRD
releases in August and September.

Sincerely,

17_1 - L__fl___, %}wuf%

Daniel G. Nelson Thomas W. Birmingham
Executive Director General Manager
San Luis & Delta-Mendota Water Authority Westlands Water District

Page 31 of 33



Attachments

Ashton D., J. Bettaso, and H. H. Welsh, Jr. 2010 Foothill Yellow-legged Frog (Ranaboylii)
distribution and phenology relative to flow management on the trinity river. PowerPoint
presentation.

Ashton, D.T., J.B. Bettaso, and H.H. Welsh, Jr. Comparative ecology of western pond turtle
(Actinemys marmorata) populations on the free-flowing South Fork and regulated Main
Fork Trinity River: Demography, size and body condition comparisons, thermal ecology,
and spatial dynamics. Final report to the Trinity River Restoration Program. June 2011.

Belchik, M., D. Hillemeir, and R.M. Rierce. 2004. The Klamath River fish kill of 2002; analysis
of contributing factors. Yurok Tribal Fish. Prog. 42 p.

Bettaso, J., D. Ahston, J. Rousseau, and H.H. Welsh, Jr. Comparative ecology of the western
pond turtle on two forks of the Trinity River. TRSS-13JAN2010.

Corbett, F., T. Schetrit, and T. Harter, 2011, Crop Water Use, Groundwater Flow, and
Subsidence at Naval Air Station Lemoore, Fresno and Kings County, California.
California Cooperative Ecosystem Studies Unit, Department of Defense.

Faunt, C.C., ed., 2009, Groundwater Availability of the Central VValley Aquifer, California: U.S.
Geological Survey Professional Paper 1766, 225 p.

Grantz, D. A, D. Vaughn, R. Farber, B. Kim, T. VanCuren, and R. Campbell. 1998. Wind
barriers offer short-term solution to fugitive dust. California Agriculture 52(4):14-18.

Guillen, G. 2003. Klamath River fish die-off, September 2002: Report on Estimate of Mortality.
U.S. Fish & Wildlife Service. AFWOF-02-03.

Mount, J., S. Yarnel, S. Kupferberg, A. Lind. 2009. Pulsed flow effects on the Foothill Yellow-
Legged Frog (Rana boylii): integration of empirical, experimental and hydrodynamic
modeling. Cal. Energy Commission.

Reese, D.A. 1996. Comparative demography and habitat use of Western pond turtles in
Northern California: the effects of damming and related alterations. Ph.D dissertation.
Univ. Calif. Berkeley.

Reese, D.A. and H.H. Welsh, Jr. Use of terrestrial habitat by Western Pond Turtles, Clemmys
marmorata: Implications for management. Proc. Conservation, Restoration, and
Management of Tortoises and Turtles.

Reese, D.A. and H.H. Welsh, Jr. 1998a Comparative demography of Clemmys marmorata

populations in the Trinity River of California in the context of dam-induced alterations,
J. Hept. 32(4): 505-515.

Page 32 of 33



Reese, D.A. and H.H. Welsh, Jr. 1998b. Habitat use by western pond turtles in the Trinity River.
J. Wild. Man. 62(3):842-853.

Stutsman, M. 2005. Mid-Klamath River Salmonid Health and Abundance in Response to a
Proactive Flow Release from Lewiston Dam on the Trinity River, California, 2004.
Yurok Tribal Fisheries Program, Trinity River Division TR-05-02.

Sullivan, R., H. Welsh, D. Ashton, J. Bettaso, and P. Zedonis. 2005. Spring Flow
Recommendations for the Foothill Yellow-legged Frog. Trinity River Restoration
Program.

Trinity River, ESSA Technologies Ltd., and North State Resources. 2009. Conceptual models
and hypotheses for the Trinity River Restoration Program. Final Report, Trinity River
Restoration Program.

Turek, S., M. Rode, B.Cox, G. Heise, W. Sinnen, C. Reese, S. Hampton, and C. Chun. 2004.
September 2002 Klamath River fish-kill: final analysis of contributing factors and
impacts. Cal. Dept. Fish. Game 183 p.

Westlands Water District, Annual Water Supply and Use, Water Supply 1988 through 2013,
http://www.westlandswater.org/resources/watersupply/supply.asp?title=.

July 27, 2012 letter from Donald R. Glaser, U.S. Bureau of Reclamation to Daniel Nelson, San
Luis & Delta-Mendota Water Authority, re: Proposed Trinity River Division Releases for
Lower Klamath Chinook Salmon.

May 24, 2013 letter from Ronald Milligan, U.S. Bureau of Reclamation and David H. Roose,
Department of Water Resources to Thomas Howard, State Water Resources Control
Board, re: State Water Resources Control Board Water Right Decision 1641 Water Year
Classification.

May 29, 2013 letter from Craig Wilson, State Water Resources Control Board to Ronald
Milligan, U.S. Bureau of Reclamation and David H. Roose, Department of Water
Resources, re: Actions to Conserve Cold Water Pool in Shasta Reservoir for Fishery
Resources.

May 31, 2013 letter from Daniel G. Nelson, San Luis & Delta-Mendota Water Authority to
David Murillo, U.S. Bureau of Reclamation, re: Lower Klamath River Late Summer
Flow Augmentation.

June 3, 2013 letter from Ronald Milligan, U.S. Bureau of Reclamation, to Barbara Evoy, State
Water Resources Control Board, re: Report on Proposed Operation of Shasta/Trinity
Divisions for 2013.

1033486.3 10355.004

Page 33 of 33



3e/wtma- Co /uda Cana/ ./4uf /Lori 4 y

P.O. BOX 1025 « 5513 HWY 162, WILLOWS, CA 95988 ¢ Phone: (530) 934-2125 ¢ Fax: (530) 934-2355

July 29, 2013

Mr. Don Reck

United States Bureau of Reclamation
16349 Shasta Dam Blvd.

Shasta Lake, CA 96019-8400

RE: TCCA Comments on Draft EA and FONSI for the Lower Klamath River Late Summer
Flow Augmentation from Lewiston Dam

Dear Mr. Reck:

On behalf of the Tehama-Colusa Canal Authority (TCCA), we respectfully submit the following comments
on the Draft EA and FONSI for the proposed Lower Klamath River Late Summer Flow Augmentation from
Lewiston Dam. The TCCA is very concerned about the adverse impacts that will certainly result as a
direct consequence of this proposed action, and even more concerning is USBR’s failure to attempt to
prescribe or even suggest any measures to mitigate or repay CVP water and power users for these lost
power and water impacts.

The TCCA is very sensitive to the needs to protect the fishery resource, as evidenced by its recent
partnership with USBR to implement the Fish Passage Improvement Project at the Red Bluff Diversion
Dam. Further, on behalf of the TCCA, | serve on the Trinity Adaptive Management Working Group and
we have been in engaged in and are supportive of the fish and river restoration efforts undertaken by
the Trinity Restoration Program. While the following comments are critical of the above referenced
proposed action, please note that we are committed to participating in a collaborative dialogue to
identify more equitable, responsible, efficient, and balanced ways to address the Trinity and Klamath
fishery issues.

The TCCA is a joint powers authority comprised of seventeen water districts, all of which are Central
Valley Project (CVP) water service contractors that are located throughout a four county region along
the westside of the Sacramento Valley, serving 150,000 acres of irrigated agriculture. Our diversion
facilities are located at Red Bluff on the upper Sacramento River. The water provided to the TCCA



service area provides an annual estimated economic benefit to the region of 1 billion dollars. As such,
our water users, who are dependent on the water and power provided thereby, have great interest that
the resources of the CVP are utilized in a responsible and appropriate manner.

USBR does not have the Legal Authority to take the Proposed Action

To begin, TCCA disagrees that USBR has the legal authority to utilize CVP water to supplement flows on
the Klamath River. If it is determined that additional flows are necessary for fishery purposes, the flows
should be provided by the Klamath Project, not the CVP. CVP water and power users solely pay the
costs for the infrastructure, operations and maintenance, and the restoration fund for the CVP. As such,
it is inappropriate to take the water resources from the CVP, to the detriment of the needs of the CVP,
for the purpose of meeting the needs of a separate Project, in a separate watershed. This fact is
highlighted when you consider that USBR has failed to identify a mechanism for repayment or mitigation
for the lost power generation opportunities and lost water to the CVP. Reclamation should be
identifying ways to utilize Klamath flows to meet the water flow needs that they claim are needed to
address water temperature in the Klamath. Alternatively, if CVP water is contemplated to be utilized for
this purpose, USBR has had ample time to reprogram the Trinity Record of Decision (ROD) flows, both in
2012 and again in 2013, water that is already prescribed for release to the Klamath, to meet these
downstream needs. But to propose additional flows over and above the Trinity ROD flows is a violation
of the Record of the Decision.

Lack of Scientific Support for the Proposed Action

TCCA challenges the need for, or the benefit of, the proposed action. The findings of Federal Judge
Sandra Armstrong, and the National Academy of Sciences Committee Report in 2003, in reviewing the
2002 fish die off on the Klamath River, clearly stated that they were unable to conclude that additional
flows would have prevented the 2002 fish die-off. No research or studies definitively can support that
the release of 60-100 thousand acre feet of CVP water, thus lost for power generation and beneficial
use, will serve to provide any appreciable benefit towards the prevention of a fish die off. Such actions
were taken in 2003, 2004, and 2012. Plenty of time, and certainly plenty of opportunities, have been
present to study the efficacy of such an action, but nothing of note to that effect has occurred. Instead,
USBR continues to fail to study and plan, instead USBR chooses to address these concerns on a year to
year, crisis management approach, continuing to take the same action that drains valuable stored water
with no real understanding of the prudence or benefit of this expensive, inappropriate, unauthorized,
and ill advised measure.

The EA and FONSI fail to Comply with NEPA

NEPA requires a much more in depth and robust disclosure, assessment and analysis of impacts than has
occurred in this instance related to the proposed release of 60-100 acre feet of CVP water to augment
flows on the Klamath River. The EA and the FONSI acknowledge many of the impacts that are likely to
occur as a result of the proposed action, but fail to truly analyze these impacts in any meaningful way,



instead choosing to rely on unsubstantiated conclusions. The Draft EA and FONSI fail to comply with
NEPA based on the failure to adequately analyze all of the following impacts:

- USBR fails to analyze the potential impacts associated with the lost power generation, and the
associated environmental costs associated with replacing that lost power, alternatives that likely
would have significant air quality impacts.

- USBR fails to analyze the impacts associated with the lost water associated with this action,
resulting in less water for beneficial use for municipal, industrial, agricultural, and
environmental needs within the CVP service area. This loss of this water will deplete needed
stored water for cold water and flows to serve the needs of several fish species, including
several endangered species on the Trinity, Sacramento, and American Rivers, and other
tributaries, as well as in the Delta. The loss of this water is likely to affect water available for
water quality purposes in the Delta. The loss of this water is likely to affect the amount of
acreage of crops grown, and could certainly impact rice acreage in the Sacramento Valley,
thereby impacting Giant Garter Snake Habitat and the multitude of shorebirds and waterfowl
dependent on the habitat provided by rice. This loss of water will likely result in reduced water
allocations to CVP contractors, thereby adding greatly increased pressure on farmers to turn to
groundwater that will be pumped much more aggressively, impacting aquifers, and potentially
habitat as a result. The loss of this water could lead to greatly reduced water allocations, thus
causing significant socio-economic impacts associated with the fallowed farmland that could
result as a consequence of this action, causing direct and third party impacts to agricultural
communities throughout the Central Valley.

- USBR failed to take timely action under NEPA and provided inadequate time to review and
respond to the EA and Draft FONSI. USBR has had knowledge of the potential large fish return
and been contemplating this action for several months now. However, they failed to start this
NEPA process until just recently. This has resulted in significantly limiting the environmental
review, leaving the only opportunity available to be the issuance of an EA followed with a FONSI.
This delay has now resulted in a manufactured time crisis that prohibits the opportunity to do a
full Environmental Review that is truly called for in this instance. USBR has had since 2002,
2003, and again in 2012 to be on notice that they should undertake further review related to
this proposed action. The failure to do so after all of this time should not and cannot continue
to be excused.

USBR has failed to adequately identify measures to Mitigate the Impacts, including the Cumulative
Impacts associated with the 2012 Release.

USBR assured CVP water and power users in 2012 when they took the same action that any loss water
or power generation would be repaid or mitigated. To date, no action has taken place to that affect,
and no effort to even identify such actions has been offered to the water and power users upon inquiry
at this juncture. Now, again, USBR attempts to minimize or ignore the impacts of utilizing stored water



for this purpose, again claiming that they will identify a way to mitigate or repay the lost power and
water, yet still fail to identify any concrete options other than hoping that it will rain. While we share
that sentiment, it is the water and power users that are impacted if Reclamation’s bet fails to pay off,
again. Now we have the lost water from 2012, plus these proposed releases, resulting in a cumulative
build up of lost CVP water and power, and still no proposals are forthcoming to attempt to mitigate or
repay for this lost water and power of any substance.

It is Critical to Preserve and Prudently Manage Stored Water during the Current Dry Hydrology

The continued unmitigated impacts to CVP stored water associated with this proposed action takes on a
heightened sense of urgency for the CVP water users due to the current state of circumstances that has
befallen the CVP. Last year, while verbally discussing the TCCA’s concerns regarding the 2012 Trinity
Release proposal with USBR, TCCA took the position to refrain from formally commenting or objecting
due to the relatively healthy storage levels in CVP reservoirs. However, the CVP is currently
experiencing one of the driest periods on record from January 1" to the current date. Reservoir levels
are projected to hit lows that have not been experienced in some time. USBR has been alerting water
users that we need to do everything we can to be prepared for extremely low allocations in 2014.
Water is being stretched to attempt to meet the needs of the CVP to the best of its ability, while
contractors have seen severely reduced allocations and are preparing for even greater challenges in the
2014 water year. This is not a time to be taking water from the CVP to utilize it in another watershed,
for an action of questionable utility, when the CVP is struggling, and in many ways unable to meet its
own needs currently.

Conclusion

TCCA is very sensitive to the needs of the fishery resource, and supports scientifically justified, balanced,
equitable, and reasonable actions to assure the protection of this important resource. We remain
committed to working collaboratively with USBR in identifying more prudent and balanced solutions to
address the Klamath flow issue. However, we feel that we cannot stand by silently regarding our
concerns and objections to the proposed action as currently configured. As such, we respectfully submit
the foregoing comments related to the proposed Lower Klamath River Late Summer Flow Augmentation
from Lewiston Dam. Again, we reiterate our commitment to work together to resolve these concerns,
and welcome the opportunity to discuss this matter further.

Sincerely,

Moy £ S
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Revitalization Alliance, Inc.
Trinity Center, California
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July 27,2013

Don Reck The Honorable Sally Jewell
Bureau of Reclamation Secretary of the Interior
Northern California Area Office Department of the Interior
16349 Shasta Dam Blvd 1849 C Street, N.W.

Shasta Lake, CA 96019 Washington, D.C. 20240
(VIA Email sha-slo-klamathflows@usbr.gov) (VIA Mail)

RE: Comments on the 2013 Lower Klamath River Late Summer Flow Augmentation from
Lewiston Dam Draft Environmental Assessment (DES) and Draft Finding of No Significant
Impact (FONSI)

Dear Secretary Jewell and Mr. Reck:

The Trinity Lake Revitalization Alliance (TLRA) submits the following comments into the record of
the U.S. Bureau of Reclamation’s (USBR) 2013 Lower Klamath River Late Summer Flow Augmentation
from Lewiston Dam Draft Environmental Assessment (Klamath DEA) and Draft Finding of No
Significant Impact (FONSI).

TLRA is a community-based, volunteer non-profit organization representing approximately 795
property owners, 900 residents, and 7 forest communities adjacent to Trinity Reservoir north of
Trinity Dam.

The Trinity Lake Revitalization Alliance is opposed to the Proposed Action to release at least 62,000
acre feet (AF) from Trinity Reservoir as requested in the Klamath DEA and FONSI for these reasons:

e The Klamath DEA’s stated Need for Proposal to “restore the native Klamath Basin
anadromous fish communities and the many user groups that rely upon the fishery” is
misleading and biased.

With the over-production of Trinity and Klamath hatchery fish, there are only 10-30% native
fish in this year’s return. Even the Trinity River Restoration Program’s (TRRP) independent
science advisory board’s (SAB) preliminary Phase 1 review indicates that there has been no
significant change in the native population since the 2000 Trinity River Mainstem Fishery
Restoration Record of Decision (ROD) implementation. Therefore, a 2013 supplemental
water release would be “saving” a large population of hatchery fish in the Trinity and
Klamath Rivers that are harming the native fish population.

In addition, the rivers themselves do not have adequate physical spawning area capacity to
support the expected number of returning adults as indicated in the TRRP SAB’s preliminary
report.

TLRA « P.O. Box 128, Trinity Center, CA 96091 « 530-266-3568 - tira@tds.net
www.NorthTrinityLake.com
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With the root cause of another adult migration crisis this year being hatchery over-
production, the release of supplemental water would once again be just a band-aid to a
deeper problem in the fishery restoration program that is not being addressed.
Implementing a supplemental water release during dry hydrologic years without addressing
the root problem with fishery management and offering no mitigations is not sustainable and
damages all anadromous fishery restoration efforts.

The Proposed Action appears to be an attempt to avoid a visible, public-relations event of
dead adult fish on the Klamath, at the expense of a “hidden” kill-off of fry and eggs when the
adults return to the rivers to find inadequate spawning capacity. The latter kill-off, of course,
will not be visible to the public and will not result in a poor “public perception” event, a
condition noted to avoid on Klamath DEA page 2.

In both the Proposed Action and No Action alternatives, the resulting number of fry may be
the same. In either case, the rivers can only support a given number of spawning adults.
More water will not change this fact.

The Need of Proposal further states that the “recovery mandates” will be at risk. The TRRP’s
SAB stated in their preliminary program review that they believe that the recovery mandate
numbers for the program are overzealous. The SAB stated that the program goal of a 400%
increase in fish was not realistic given the Trinity River’s spawning habitat capacity.

The Proposed Action is highly biased to the Tribes along the river. Many times within the
Klamath DEA and FONS], tribal rights are mentioned. Not once, in either document, are the
rights and social impacts of non-fish groups along the Trinity River and within the Trinity
River basin addressed. The rights of all stakeholders must be weighed equally and analysis
should not be biased to those groups with extraordinary governmental access and political
power.

The goal of the Trinity River Restoration Program is native fish restoration via native fry
production. The goal is not to provide adult fish for Tribal, recreational, or commercial
consumption. Having adult fish for food is a byproduct of a well managed fishery program,
not an objective. The “need” to restore “the many user groups that rely on the fishery” is
outside the scope of the TRRP.

e The proposed supplemental flows are in violation of the 2000 Trinity River Mainstem
Fishery Restoration Record of Decision

TLRA concurs with San Luis and Delta-Mendota Water Authority and Westland Water
District in their July 11, 2013 letter to Secretary Jewell that the ROD is the permanent and
final authorization for annual water take from Trinity Reservoir. The late summer
supplemental flow releases exceed the legal established limit.

If USBR and other stakeholders want water available for late summer and fall releases, then
that volume should be withheld from the annual ROD Trinity River allocation during the
spring. Or, additional water could be purchased from the CVP contractors and power users,
and locally impacted businesses should be compensated for economic loss due to lower
reservoir water levels.

TLRA « P.O. Box 128, Trinity Center, CA 96091 « 530-266-3568 - tira@tds.net
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e The Klamath DEA and FONSI do not reference any published, defensible scientific
study or data showing that the preventative release of 62 TAF is needed. The need is
speculative.

Even though the Trinity River Division Central Valley Project Act of 1955 (P.L.84-386) says
that “the Secretary is authorized and directed to adopt appropriate measures to insure
preservation and propagation of fish and wildlife...”, the Secretary has a responsibility to the
public to justify and defend any measure with science.

The lack of transparent science behind the plan for supplemental flows to the Klamath River
demonstrates that the proposed action is more politically and public-relations driven than
science-driven. Any supplemental water release must be defensible and not subjective.

In both the Klamath DEA and FONSI there are references to “fish biologists who work in the
basin” as the source of disease outbreak concerns. Never are these sources identified, nor are
their credentials published.

There is no scientific data that the supplemental releases in 2004 and 2012 had any direct
link to disease outbreak prevention. With California in a water crisis, water should not be
used for any purpose that does not have a clear and defensible need.

The use of water to “prevent” an outbreak is similar to a doctor telling a patient to take
vitamin C to guard against colds during the winter. If the patient does not get a cold, is it the
result of the vitamin C, or a strong immune system, or not being exposed to the virus? There
is no science to definitively defend the preventive measure.

The Klamath DEA even states on page 18 that “it is not possible to predict with absolute
certainty that the Proposed Action will preclude a fish die-off in 2013, nor is it possible to
accurately quantify the reduced disease risk attributed to the increased flows.”

On page 6, Condition 3, the Klamath DEA states “In the very unlikely case that a threshold
number of examined adults are infected with Ich...” (emphasis added.)

These statements strengthen our position that the Proposed Action is not science-based and
is politically motivated.

The USBR, Trinity Management Council, and Trinity River Restoration Program (TRRP) have
been pushing for the use of sound science in all restoration decisions and projects. However,
once again this year, the USBR is asking the public to trust them, with no scientific backing,
that the supplemental flow will prevent a fish die-off .

In the 1980s, there was also a large return of fish to the Trinity and Klamath Rivers. This
event occurred prior to the ROD when river water releases were very low. During this
period, with even less water than this year, there was no adult fish kill-off.
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e The Klamath EA and FONSI is clearly biased to the Proposed Action by using selective
analysis and disregarding any proactive planning for another dry hydrologic water
year in 2014

Within the Klamath DEA and FONS], it is stated many times that the USBR cannot “speculate”
on the forecast precipitation for 2014, the refill of Trinity Reservoir, the impact to power
users, and the impact on reservoir recreation. However, in the Proposed Action analysis, the
USBR willingly assumes outcomes, both negative and positive, that bias support for the
Proposed Action. It appears that speculation is ok when defending the Proposed Action, but
not ok for disclosing possible negative impacts.

For example, on page 13 of the Klamath DEA, the USBR forecasts the end of April 2014
storage in Trinity Reservoir at 1.987 MAF, based on undocumented data, to justify the
Proposed Action. But on page 12, the USBR is unwilling to speculate on the impacts of the
Proposed Action on power generation and recreation.

On Klamath DEA page 14, the statement is made that “it is not possible to meaningfully
evaluate how a potential slightly lower Trinity Reservoir storage in 2014 may exacerbate
system-wide supply conditions.” Here the USBR is clearly speculating the 2014 storage, but
can’t speculate on cumulative impact. We can certainly speculate that a lower Trinity
Reservoir storage in 2014 will have direct negative effect on the economic condition of the
rural reservoir communities.

The NOAA Climate Prediction Center is very willing to speculate on the coming winter’s
precipitation with a current forecast of “normal” for the December, January, February time
period. (See cpc.ncep.noaa.gov.) This “official forecast” clearly indicates that Trinity
Reservoir will have a low chance of refilling in 2014. At a 50% reservoir carryover, according
to USBR’s Interim CVP-OCAP, Trinity only has a 15% chance of refill in a “normal” year. The
Klamath DEA (page 8) points out that the annual watershed inflow volume is only half the
volume of the reservoir capacity in an average year

It is irresponsible for the USBR to risk the entire 2014 Trinity/Klamath River fishery and
cold pool for a speculative disease outbreak by releasing water that may be needed in spring
2014. The Klamath DEA presents no analysis about which fishery loss would be the largest if
the reservoir does not fill—the 2013 fall run, or the 2014 runs.

The above omissions clearly identify a secondary root problem that the fishery restoration is
ignoring-the mismanagement of the Trinity Reservoir under the influence of Global Climate
Change. Reservoir operation guidelines, carryover policies, and safety-of-dam management
have not been updated for the new cycle of longer droughts and fewer reservoir refill events.

In addition, if the 2014 statewide water year is a repeat of 2013, then low reservoir
carryover with low precipitation plus the demand for Trinity Reservoir water by statewide
water users and power producers will be devastating to the rural communities adjacent to
Trinity Reservoir. These economies are beginning to recover from the reservoir
mismanagement in 2008 and 2009 that led to all of the Trinity Reservoir boat launching
ramps being out of the water for two years and the enormous number of bankruptcies of the
local businesses.

TLRA « P.O. Box 128, Trinity Center, CA 96091 « 530-266-3568 - tira@tds.net
www.NorthTrinityLake.com
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Already this year, as of July 20, extraordinary dry year reservoir drawdown has resulted in
only two useable boat ramps out of nine facilities on the shoreline. At the current rate, only
one ramp will be usable by late August.

Therefore, the USBR’s statement on Klamath DEA page 12 that “there is a small chance that
some boat ramps might not be usable due to a reduced water elevation in the lake during the
latter part of summer 2014” is extremely misleading without speculating that there will be
an above normal 2014 water year.

o The criteria/triggers for the supplemental release are vague, not science-based, and
not measurable.

The biological conditions listed on Klamath DEA page 6 and FONSI page 2 are not
measurable, are subjective, and some are not conditions at all.

Condition 1 states that the release trigger is when “the abundance of adult fall-run salmon
present in the lower Klamath River” and “a good portion of the run has entered the lower
Klamath River.” This is not a measureable trigger. There is no stated definition of
“abundance” or “good portion.” This data omission makes the trigger unscientific, far from
transparent, and open to political interpretation.

Condition 2 states a trigger of 23°C at KNK or “the presence of observed fish behavior of
concern.” First, there is no referenced science of why 23° was selected and, again, the latter
criterion is subjective and open to political interpretation. Second, using KNK as a gauge in
2012 was problematic due to the difficultly in maintaining calibration of the gauge. A
recommendation was made to use the “Orleans plus Hoopa” gauge for better monitoring.
This monitoring issue is not addressed in the Klamath DEA.

Condition 3 is poorly written and unclear. We assume that the condition relates a trigger
threshold of the number of adults with Ich. If so, this condition must be rewritten to clearly
state the trigger, define the threshold, and identify the science that supports this trigger. The
remainder of the condition description is not a condition, but a result.

The possible need for an “immediate emergency flow release” is hidden in Condition 3 and
must be moved to the full description of the Proposed Action to be very transparent about
how the supplemental flow(s) will be implemented. Are there two releases that total 62 TAF
or is there a cumulative larger volume?

Condition 4 is not a condition or trigger. It is a process statement. The statement also says
that “up to 62 TAF of supplemental water would be needed to implement the Proposed
Action, not including the Ceremony flow and assuming water temperatures remain below
23°C”. Itis unclear what happens if the temperature exceeds 23°. Is there another release?

o The Klamath DEA falsely states on page 18 that the Proposed Action would “be
expected to decrease water temperature in the lower Klamath River during the period
of flow augmentation.”

TRRP staff has stated that the distance is so great from Lewiston Dam to the lower Klamath
that there is no temperature benefit from this level of water release.

TLRA « P.O. Box 128, Trinity Center, CA 96091 « 530-266-3568 - tira@tds.net
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The Klamath DEA completely omits the Trinity County population from the Affected
Environment discussion within the Environmental Justice review

Clearly; the Trinity Reservoir and Trinity River are major contributors to the Trinity County
economy. And, with 18.7% of the Trinity County population under the Federal Poverty Line,
an 11.5% unemployment rate (compared to a State rate of 8.8%), and a $37,672 median
household income (compared to a State level of $61,632), Trinity County is a lower-income
population that must be included in the Environmental Justice analysis.

This omission from an Environmental Justice review again shows the one-sided bias of the
EA and FONSI to fish-based groups.

In closing, TLRA asks that the Department of Interior and USBR to step up to their long term
responsibility of fairly improving the native fishery on the Trinity River mainstem by

1.

Not implementing the Proposed Action and reserving limited water to safeguard the 2014
Coho juvenile outmigration

Fixing the underlying problem of overproduction of hatchery fish that is threatening and
slowing the restoration of native populations and causing unsustainable numbers of adult
fish in the lower Klamath River during the late summer

Updating reservoir management, carryover policies, and safety-of-dam criteria to reflect
current conditions, Climate Change realities, and environmental need

Allowing water banking to help safeguard the Trinity and Klamath River fishery during year-
to-year cycles of uncertain precipitation

Including complete socio and economic impact analysis on non-fish user groups and users of
Trinity Reservoir water in all future environmental assessment reports

Band-aiding a symptom will not fix the larger native fishery problem. An improved Trinity/Klamath
fishery restoration focus must be established that builds a sustainable population of native Coho and
other species within the current river constraints while achieving an equitable and balanced triple
bottom line for fish-based and non-fish based stakeholders.

Sincerely,

@;qu

Ms. Kelli Gant, president
Trinity Lake Revitalization Alliance, Inc.

C: Trinity County Board of Supervisors

TLRA « P.O. Box 128, Trinity Center, CA 96091 « 530-266-3568 - tlra@tds.net
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. 7
BISOM
COMMNECT

Trinity River flows

tajenner tds.net <tajenner@tds.net> Fri, Jul 19, 2013 at 2:40 PM
To: sha-slo-klamathflows @usbr.gov

The article about the proposed release into the Trinity River for the salmon run is quite interesting. It make it
sound like the Yurok Tribe and the Hoopa Tribe care about the declining fish population. If that was a fact they
could help by removing their gill nets and allowing more fish to spawn. What happened in drought years before
the Trinity Dam? This and the so called "boat dance" are a foolish waste of our water. Try going back to
traditional methods and don't challenge mother nature, that.s what the Tribes should be about. The county of
Trinity is getting the shaft in many ways. The taking of Trinity Lake water does nothing for our local economy,
tourists will not come to see a dry lake bottom.

https://mail.g oogle.com/mail/u/0/?ui=2&ik=45622c7 1b4&view=pt&search=all &msg = 13ff8e0af2ea74b1
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comment on release of trinity lake water into the klamuth

geoloe tds.net <geoloe@tds.net> Fri, Jul 19, 2013 at 12:08 PM
To: sha-slo-klamathflows @usbr.gov

dear usbr

there are people who use the trinity lake and they come before the wild fish. your proposal to release 62,000actt
of lake storage tohe ocean to "maybe" help the "expected" fall salmon run is without reason or any valid scientific
basis; it is wasteful wishful do gooder grant spending dumb. salmon are now spooned in a hatchery and raised in
a pond. these farmed fish provide food for human consumption thus sening humans. the natural fish will sunive
by themselves without your help - mainly because you don't know how to help them except to remove dams and
return rivers back to "natural". you are just simply not being realistic especially when we are experiencing a few
years of dry weather. when the lake has a surplus you can experiment; not this year or next.

George loegering, trinity center ca

https://mail.g oogle.com/mail/u/0/?ui=2&ik=45622c71b4&view=pt&search=all &msg = 13ff855277102904 17



Dear Klamath River-loving people of the Bureau of Reclamation 7-25-13
re: Salmon Die-Off

Please create a balanced water policy for the Release of waters from the Klamath River,
respecting first of all the future of the Saimon that feed huge populations including myself in
Colorado, who depend on eating salmon to temper the effects of Diabetes and other
environmentally-induced immune diseases. Salmon is full of nutrients that help diabetic
persons keep their blood glucose levels down. We cannot rely on most meats, which are
CAFO raised and pose real threats to our health. Salmon has all the Omega oils we need to
keep our lipids in check from devastating immune disfunction. The USA residents and
marginalized indigenous peoples around the Klamath River rely on fishing, and deliver a
portion of their catch to the supply of salmon to the rest of the public.

Rivers are all being overtaxed and causing complete flows to lower, then stop before they
reach the seas. This is a dangerous policy for a water-dependent human future on our
planet. Farmers can learn to farm with Permaculture organically, to lessen their toll on
overuse of irrigation. There are many methods in place to reduce use of water for farmers,
they only need a lot of education and learning from the Organic Permaculture growing
community which is burgeoning now, and is capable of locally feeding everyone, reducing
profligate water use in stressed sun-filled monoculture farms that do nothing for people’s
health. Most farms use pesticides and GMO production to feed their animals and the human
population. This causes organs doubling in size, umbilical blood retention of inflammatory
causing diseases, as well as literally killing the earth itself to bear any good food for all.

With sense, real farm reform, watershed design from the ridges down to where springs
flowed, to addressing interconnected problems integratively, the Klamath River can recover
and springs can rebirth. But giving in to this and that piecemeal partisan water-grabbing will
keep the river drying out to the point of extinction.

You can’t solve your lowering water problem by just giving water to this & that community.
You have an integrative problem to solve. Go to Brad Lancaster & others in the
Permaculture communities around you and get their help pronto. Sink, Slow and Store the
waters in the land around and above the rivers to bring back the river flows.

Desertification has been profoundly returned to green with Permaculture Design. You have
an integrative problem of restoring and regenerating what has been lost to bad practices.

Good luck & do the Right things.

All Best/

Coco Gordon

Lyons, Colorado

Bioregional Council with experience in the Klamath
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July 31, 2013
VIA EMAIL AND FAX

Mr. Don Reck

Bureau of Reclamation,

Northern California Area Office

16349 Shasta Dam Blvd.

Shasta Lake, CA 96019

Email: sha-slo-klamathflows@usbr.gov
Fax: (530) 276-2005

Re:  PacifiCorp Comments on Draft Environmental Documents for 2013 Lower Klamath
River Late Summer Flow Augmentation from Lewiston Dam

Dear Mr. Reck:

Through this letter, PacifiCorp Energy (“PacifiCorp”) submits its comments on the Draft
Environmental Assessment (‘“Draft EA”) and Draft Finding of No Significant Impact (“Draft
FONSI”) prepared by Reclamation for the 2013 Lower Klamath River Late Summer Flow
Augmentation from Lewiston Dam. The Proposed Action assessed in the Draft EA is to
supplement flows to the lower Klamath River between August 15 and September 21, 2013 using
up to 62,000 acre-feet of Trinity Reservoir-stored water to help protect returning adult salmon
from a disease outbreak and mortality during this late-summer period.

The Trinity River enters the lower Klamath River at approximately River Mile (RM) 40.
Therefore, the augmentation under the Proposed Action is intended to apply specifically to the
lower 40 miles of the Klamath River. The Draft EA indicates the augmentation will result in
approximate average August and September flows of 2,800 cfs at the U.S. Geological Survey
(USGS) flow gage on the Klamath River near Klamath, CA (USGS Gage #11530500) located
near the mouth of the river (RM 6). Also, the Draft EA indicates that flows of about 4,200 cfs
will occur at the USGS Klamath gage as a result of the release of a pulse flow from Lewiston
Dam (RM 110 on the Trinity River) to provide higher flows for the Hoopa Valley Tribe’s Boat
Dance Ceremony (“Ceremony”) on August 27, 2013. These higher flows for ceremonial
purposes are a component of both the No Action and Proposed Action alternatives.

By way of background, PacifiCorp owns and operates the Klamath Hydroelectric Project (“the
Project”), which includes four hydroelectric dams on the Klamath River, the lowermost of which
is Iron Gate dam at RM 190. PacifiCorp cooperates with Reclamation to implement flow releases
to the Klamath River at Iron Gate dam consistent with Reclamation’s operational objectives and
commitments. These releases are based on instream flow requirements and ramp rates as



specified in the 2013 Biological Opinion (2013 BiOp) prepared by the U.S. Fish and Wildlife
Service and the National Marine Fisheries Service on Reclamation’s Klamath Project.

With respect to the Draft EA, PacifiCorp believes that the Draft EA should evaluate an
alternative that would provide additional flow augmentation from Iron Gate dam in response to
in-river conditions that could cause disease outbreaks to occur above the confluence of the
Trinity River. Evaluation of this alternative would be prudent given this year’s large in-river
Chinook run size estimate. The Draft EA states that Reclamation determined that supplemental
water from the upper Klamath River is not available in practical terms for flow augmentation
purposes and thus did not evaluate flow supplementation from Iron Gate dam as part of the
Proposed Action or other alternatives. However, the Draft EA should consider as an alternative
the potential for flow augmentation to also be provided from Iron Gate dam, in addition to
releases from Trinity dam, in order to respond to the potential for fish disease outbreaks that
could occur upstream of the Trinity River confluence (RM 40). This potential is worth
examining given the large in-river Chinook salmon escapement forecast of approximately
272,000 fish. This large estimated run-size may result in conditions and areas of infection that
are different than those encountered during the 2002 fish kill when the estimated run-size was
less than is anticipated this year. Additional upper Klamath River flow releases from Iron Gate
dam could have value in alleviating crowding conditions in the Klamath River upstream of the
Trinity River and the Draft EA should consider this alternative. It would be prudent to plan in
advance for flow releases from Iron Gate dam should conditions in the river, as determined from
real-time monitoring, indicate to Reclamation that such releases would be a valuable response to
fish disease concerns.

Model simulations and analysis from various sources (Deas 2000, PacifiCorp 2005, Dunsmoor
and Huntington 2006, Perry et al 2011, Risley et al 2012) indicate that during the August and
September periods the “thermal lag” effects of PacifiCorp’s Project reservoirs on water
temperatures below Iron Gate dam (RM 190) are largely diminished by approximately Seiad
Valley (RM 129), and are minimal, if not absent, below the Salmon River (RM 66). Also, water
temperatures in the fall are undergoing relatively rapid seasonal cooling, so that the upper
portion of the river affected by PacifiCorp’s dams has water temperature conditions that are
suitable for fish migration, particularly after September when most migration occurs. Thus, the
temperature effects of PacifiCorp’s Project do not extend to the portion of the river below the
confluence of the Trinity River (RM 40) that was affected during the 2002 fish kill.

Further, manipulation of downstream river temperatures in the location of the previous 2002 fish
kill with flow releases at Iron Gate reservoir is infeasible, given the large distance and generally
adverse meteorological and hydrologic conditions present in the August — September time
period. Thus, additional flow release from Iron Gate dam would have little, if any, effect on
river water temperatures. Meteorological conditions are the principal driver of water
temperatures in the Klamath River at the time of year covered in the Proposed Action. Even with
the increase in Klamath River flows of approximately 35 percent, the short-term duration of the
flow release and generally warm water conditions prevalent at this time of year will not yield
appreciable water temperature changes. Because meteorological conditions are the principal



driver, river temperatures can respond quickly and remarkably if cool conditions occur (e.g., a
cold front moves through).

Thus, while there would be no discernible temperature effects from a flow release at Iron Gate
dam, increased flow from Iron Gate dam could be beneficial for reducing crowding conditions
that can result in increased disease susceptibility and transmission, especially if those conditions
were observed upstream of the confluence of the Trinity River, where flow augmentation is
planned to occur this year. PacifiCorp believes it would be prudent for Reclamation to coordinate
with PacifiCorp regarding the potential for flow releases from Iron Gate dam should conditions
develop that would indicate such a release may be beneficial. PacifiCorp offers these comments
to inform and improve the analysis contained in the Draft EA and Draft FONSI. Please feel free
to contact me at (503) 813-6170 should you have any questions regarding these comments.

Sincerely,

/
Tim Hemstreet
Klamath Project Manager
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Don Reck, Bureau of Reclamation, July 21, 2013
Northern California Area Office,

16349 Shasta Dam Blvd,,

Shasta Lake, CA 96019

Dear Don Reck,

I am writing to urge you to support water releases into the Klamath River to
avoid further fish kills and the resulting poverty for the local tribes and other fish
economies that is a threat with current water levels. The farmers withdrawing
water in unsustainable amounts in upper Klamath lake need to be limited in their
water use, and transition to dry farming. There is no comparison to the grains that
théy are producing in food value, let alone ecological and cultural value as compared
to the salmon. We need to prioritize agriculture that can allow for water systems to
support fish and other habitat or we will be driving the vast system of agricultural
lands into a dustbowl, making this recession even more a repeat of history. What is
good for the farmers in the long run is the same thing that is good for salmon and
the large communities that the salmon support: protect water levels. I am writing as
a farmer and ethnobotanist from Washington state, because | have grown to love the
Klamath area for its richness in ecological and cultural diversity that is at levels that
are important for our whole region to protect. There is a growing community of
fellow botanists and ecologists that is maintaining a loving and watchful eye on
these issues in your region, as it feels very significant as a unique sanctuary for
native ecosystems and living native traditions.

Thank you for taking the time to read this letter,

Sincerely,

Otis Bell
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Herb Burton \

From: "Herb Burton" <trinflyguy@shasta.com>
Date: Tuesday, July 30, 2013 4:50 PM

To: <sha-slo-klamathflow@usbr.gov>
Subject:  Additional Fish Flows

July 27,2013
Bureau of Reclamation
Attention Don Reck;

As a 44 year Trinity County resident, retail merchant (owner Trinity Fly Shop), and 31
year commercial fly fishing guide, annually averaging 800-1100 miles floating the Trinity-Klamath
Rivers, | have witnessed, up close and personal, the devestating 2002 Klamath-
Trinity salmon/steelhead kill. It was not only gut wrenching but also a major disgrace to those
responsible for not releasing more water to achieve desirable water temperatures for anadromous
fish. Let the past be a lesson for all. We strongly support, and advise the Bureau to also
support, additional flows down the Trinity-Klamath systems this August/Sept for the betterment
of the anadromous/fishe

Thank/fyou for your tim nsideration
Respdctfully,

Herb&
Trinity¥Fly Sho

(530) 623-675

7/31/2013
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Trinity River Salmon

Glenn Burton <oldbridge@shasta.com>
Reply-To: oldbridge@shasta.com
To: sha-slo-klamathflows@usbr.gov

To Don Reck,

Don this letter is to respectfully request that you continue to
supplement the flows of the Trinity River to ensure that the Salmon dont
Die as in 2002.

We dont have the billions of excess dollars like the "Westlands" to
threaten you w/lawsuits. As (presumably)equal Americans/Californians, We
do however have families and financial needs that depend on the health of
the Trinity River fishery!

Our Vacation rental business depends on perpetuating Salmon/Steelhead
runs to sunvive. I'm sure you are well aware that each years anadromous
fishery relies on previous years, so this years Salmon run has a direct
effect on future runs.

Trinity's County's entire economy depends largely on the sport fishery.
Lastly sir, moreover than all the financial needs, | believe there is a
moral obligation to preserve the Trinity River and it's future!

We aprreciate your time!!!
Thank you, Glenn and Kris Burton

https://mail.g oogle.comymail/u/0/?ui=2&ik=45622c7 1b4&view=pt&search=inbox&msg = 1402abf0f6928e41

Mon, Jul 29, 2013 at 6:59 AM
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Don Beck, Bureau of Reclamation,

I am writing to ask you to make the the decision to release water from
the Trinity River into the Klamath River to avert a Klamath fish kill. The
water is already low and warm in the Klamath and many fish are sick
and are stuck at creek mouths. Salmon are important to the economy
and native people of California. We cannot chance another fish kil
Please also respect Hum-
boldt Countys wa-
ter right in the Trinity
so it can be allocated
to aid salmon and re- &8
quest that the Klamath |
BOR also release water. |8

Thank You, ’
A’ z.

bree?y




Don Beck, Bureau of Reclamation,

I am writing to ask you to make the decision to release water from the
Trinity River into the Klamath River to avert a Klamath fish kill. The wa-
teris alreadylow and warm in the Klamath and many fish are sick and are
stuck at creek mouths. Salmon are important to the economy and native
people of California. We cannot chance another fish kill. Please also re-
spect Humboldt Coun-
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Don Beck, Bureau of Reclamation,

I am writing to ask you to make the decision to release water from the
Trinity River into the Klamath River to averta Klamath fish kill. The wa-
teris alreadylow and warm in the Klamath and many fish are sickand are
stuck at creek mouths. Salmon are important to the economy and native
people of California. We cannot chance another fish kill. Please also re-
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July 30, 2013

Mr. Don Reck
Bureau of Reclamation Sent Via E-mail to
Northern California Area Office sha-slo-klamathflows@usbr.gov

16349 Shasta Dam Blvd.
Shasta Lake, CA 96019

Subject: Draft EA and Draft FONSI on 2012 Lower Klamath River Late
Summer Flow Augmentation
Dear Mr. Reck:

The California Water Impact Network (online at www.c-win.org) has reviewed the
Draft Environmental Assessment (DEA) and Draft Finding of No Significant Impact
(FONSI) on 2012 Lower Klamath River Late Summer Flow Augmentation. C-WIN
supports the Proposed Action and FONSI, and has the following comments:

Consistency with Existing Laws
The Proposed Action is consistent with federal and state mandates to protect,

preserve, propagate and restore the Trinity River’s fisheries as described below:

The unique protection afforded the Trinity River, its fisheries and water is embodied
in State and federal law. The special legal status of the Trinity River to do no harm has
been expressed in numerous legal opinions, court decisions and administrative actions
at both the State and federal level. This special status creates a priority for the use of
Trinity River water for Trinity River fisheries and other in-basin uses that is superior
to any other use of CVP water outside of the Trinity River basin.

Federal Laws and Policies

The Trinity River Act of 1955 (PL 84-386) “directed and authorized” the Secretary of
Interior to “preserve and propagate” the fish and wildlife resources of the Trinity
River.

Another provision in the 1955 Trinity River Act reserved 50,000 acre-feet for
Humboldt County and downstream water users. Humboldt County has not received
any of that water but has committed to using it for the Proposed Action. Reclamation
should identify that the Proposed Action includes Humboldt County’s 50,000 AF.

The Trinity River Basin Fish and Wildlife Restoration Act of 1984 (PL 98-541) clarified
the above language from the 1955 Trinity River Act to mean “...restoring fish and
wildlife populations in the Trinity River basin to a level approximating that existed
immediately before the construction of the Trinity River division.”

808 Romero Canyon Road, Santa Barbara, CA 93108, email: caroleekrieger7 @gmail.com, Phone: 805.969.0824, Fax:
805.565.3394




California Water Impact Network (C-WIN)
July 30, 2013 Comments on Draft EA and FONSI on 2013 Lower Klamath
River Late Summer Flow Augmentation

Under the Tribal Trust Doctrine, and the federally reserved fishing rights of the Hoopa
Valley and Yurok tribes there is a property right associated with the flows of the
Trinity River. These rights date back “10,000 years or time immemorial”,! making
them senior to any water rights obtained by the Bureau of Reclamation for the Central
Valley Project.

The Central Valley Project Improvement Act, PL 102-575 (CVPIA) acknowledged the
difference between the Trinity River and Central Valley streams by having separate
fishery restoration goals for each basin.

The primacy of the waters of the Trinity River for use in the Trinity River basin is
explained in a 1979 Interior Solicitor’s Opinion by Leo Krulitz2 on the water contract
and drought shortage provisions with the Grasslands Water District:

“...in authorizing the Trinity River Division in 1955, Congress specifically provided that
in-basin flows (in excess of a statutorily prescribed minimum) determined by the
Secretary to meet in-basin needs take precedence over needs to be served by out of basin
diversions.”

Federal Clean Water Act Section 303 approval by the United States Environmental
Protection Agency of Trinity River Water Quality Objectives in 19923 constituted
establishment of federal water quality standard that all federal agencies, including the
Bureau of Reclamation must comply with. USEPA also stated in their approval that
Trinity River diversions to the Sacramento River to be a controllable factor in
protection of the Trinity River and have harmed the Trinity River.

The 2000 Trinity River Record of Decision (page 17)* clearly stated as follows:

“From the inception of the TRD, Congress directed this Department to ensure the
preservation and continued propagation of the Trinity River’s fishery resources and to
divert to the Central Valley only those waters surplus to the needs of the Trinity Basin.”

The 2000 Trinity River Biological Opinion by the National Marine Fisheries Service
contained two provisions to prevent harm to the Trinity River fishery from warm
water discharges out of Trinity Dam by requiring powerplant bypasses and a
minimum cold-water pool of 600,000 acre-feet in Trinity Lake on September 30 of
each year as follows:

“7.a. Be prepared to make use of the auxiliary bypass outlets on Trinity Dam as
needed, and pursuant to reinitiation of ESA section 7 consultation regarding
Sacramento River Winter-run Chinook salmon, to protect water quality standards;
associated actions may include modification of the export schedule of Trinity Basin
diversions to the Sacramento River.

7 .b. In years that Reclamation has reinitiated consultation pursuant to criteria

1 http://www.schlosserlawfiles.com/~hoopa/SolOp_93.pdf

2 http://www.c-win.org/webfm_send/156

3 See the 1992 USEPA letter at http://c-win.org/webfm_send/158

4 http://odp.trrp.net/Data/Documents/Details.aspx?document=227
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established in the Winter-run Chinook salmon CVP-OCAP BO, evaluate drawdowns of
Trinity Reservoir below the 600 T AF minimum end-of-water year carryover level to
the extent needed to avoid significant temperature-related loss of the early life stages
of winter-run Chinook salmon (> 10% as predicted by Reclamation's Salmon Mortality
Model). Implementation of drawdowns below the 600 T AF minimum end-of-year
carryover level in Trinity Reservoir shall be determined by Reclamation, USFWS, and
NMEFS on a case-by- case basis in dry and critically dry water years.”

The Proposed Action will not deplete Trinity Reservoir to require
reconsultation for temperature impacts.

State Laws and Policies

The Trinity River’s fisheries have protections under the concept of the Public Trust
Doctrine, as expressed in the Mono Lake Opinion (National Audubon Society vs. Alpine
County Superior Court).5 “The public trust...is an affirmation of the duty of the state to
protect the people’s common heritage of streams, lakes, marshlands and tidelands....”
- Supreme Court of California, 1983

The Area of Origin and Watershed Protection Statutes under California law contain a
priority for in-basin uses compared to out of basin uses. The waters of the Trinity
River are subject to California’s Watershed Protection, Area of Origin and County of
Origin Statutes (WC Sections 10505, 11128 and 11460 et seq.) that limit the export of
its waters to surplus flows only. Water Code Section 11128 specifically applies the
watershed protection and county of origin statutes to the Bureau of Reclamation’s
Central Valley Project, which includes the Trinity River Division.

The California Department of Fish and Game (DFG), in its comments on the
Supplemental EIS/EIR for the Trinity River Mainstem Fishery Restoration Program
(attached)s, stated that impacts to listed species in the Central Valley and Delta as a
result of increased Trinity River flows (and decreased Trinity exports to the
Sacramento River) are not a “significant impact” requiring mitigation under the
California Environmental Quality Act. DFG cited California’s watershed protection and
area of origin statutes as the rationale for the determination that the priority for
Trinity River water is within that basin:

“In California, the controls put in place governing a single source of water
supply from two separate basins, requires needs for beneficial uses in the basin
of origin be met first- then needs can be supplied for the other basin.”

The North Coast Regional Water Quality Control Board and the California State Water
Resources Control Board approved Trinity River temperature objectives in 1991,
which were approved by USEPA in 1992.

5 http://www.monobasinresearch.org/legal/83nassupct.html
6 See DFG’s letter at http://c-win.org/webfm_send /157
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Daily Average/ Period / River Reach

60°F July 1 - Sept. 14 Lewiston Dam to Douglas City Bridge

56°F Sept. 15-0ct. 1 Lewiston Dam to Douglas City Bridge

56°F Oct.1-Dec. 31 Lewiston Dam to confluence of North Fork
Trinity River

The concept of doing no harm to the Trinity River is also manifested in Water Right
Order 90-05 (WRO 90-05)7, which contained a term and condition prohibiting harm to
the Trinity River as it relates to the export of Trinity River water to the Sacramento
River for temperature control on the Sacramento River.

Safety of Dam Releases

C-WIN agrees that the impacts from the increased Trinity and Lewiston Dam releases
would not be significant this year and it is speculative to determine future impacts. In
the event that Safety of Dams releases occur during the 2013-2014 wet season, there
will be no impacts on CVP water contracts, energy production, temperatures or
recreation in 2014 or in subsequent years.

The Draft EA and Draft FONSI both mention that there were Safety of Dams releases in
December 2012 and January 2013. The extent and nature of those releases should be
identified in the final EA and FONSI. For instance, did the SOD releases equal to or
greater than the supplemental flows released in 20127 If so, it should be used as an
example of why the Proposed Action might also have no negative impacts in 2014.

State Water Resources Control Board Permitting
As indicated in an August 10, 2012 letter from the California State Water Resources

Control Board, no water right permit amendments are necessary to release water from
Lewiston Dam into the Trinity River.

California Environmental Quality Act (CEQA) Not Required

Any potential impacts to resources outside of the Trinity River basin should not be
considered significant impacts under CEQA, according to the attached June 24, 2004
letter from the California Department of Fish and Game. Given that no permit
amendments are required from the State Water Resources Control Board or other
agencies, there is no state or local agency action to trigger CEQA.

Clarification 0f 2012-2013 Hydropower Loss

The Draft EA states that there will be a minor loss in hydropower production because
of reduced elevation at Trinity Dam, thereby reducing generation at Trinity Dam
Powerplant. However, there will be additional releases from Trinity Dam into
Lewiston Dam that should generate additional energy at the Trinity Dam Powerplant.
The final EA should address this issue and clearly indicate the potential increased or
decreased energy production at Trinity Dam in 2013 based on those 2 factors.

7 See SWRCB Water Right Orders 90-05 and 91-01 at
http://www.waterboards.ca.gov/waterrights/board_decisions/adopted_orders/orders/1990/

wro90-05.pdf and
http://www.waterboards.ca.gov/waterrights/board_decisions/adopted_orders/orders/1991/

wro91-01.pdf.
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Trinity Lake Boat Ramp Mitigation

Impacts to recreation at Trinity Lake were identified in the Final Environmental
Impact Statement for the Trinity River Record of Decision. Mitigation was identified as
extending the boat ramps at Trinity Lake. Reclamation and other federal agencies
should make it a priority to design, fund and implement extended boat ramps at
Trinity Lake in order to reduce potential future impacts of continued Trinity Dam
supplemental releases for the Lower Klamath River.

Conclusion

Based on the Interior Department’s Tribal Trust and other legal obligations to
preserve, propagate, protect and restore Klamath-Trinity salmon and steelhead
fisheries, the Bureau of Reclamation must implement the Proposed Action to prevent
another disaster like the 2002 Lower Klamath River fish Kkill.

We look forward to your response to our comments.

Sincerely,

T Yoy

Tom Stokely

Water Policy Analyst

California Water Impact Network
tstokely@att.net

Carolee Krieger

Board President and Executive Director
California Water Impact Network
Caroleekrieger7 @gmail.com

Attachment: June 24, 2004 letter from the California Department of Fish and Game
on Supplemental Trinity River EIS/EIR



State of California — The Resources Agency ARNOLD SCHWARZENEGGER, Governor
DEPARTMENT OF FISH AND GAME ‘-
hitp:/fwww.dfg.ca.qov
601 Locust Street
Redding, CA 96001
{530) 225-2363

June 22, 2004

61\2(.:&
| JUN 2 & 2004
Mr. Thomas Stokely, Senior Planner <6y
Trinity County Planning Department
P.O. Box 156

Hayfork, CA 96041

Mr. Russell Smith

US Bureau of Reclamation

16349 Shasta Dam Boulevard

City of Shasta Lake, CA 96019-8400

Dear Messrs. Stokely and Smith:

The Department of Fish and Game (DFG) has reviewed the Trinity River
Fishery Restoration Supplemental Environmental Impact Statement/Environmental
Impact Report (SEIS/EIR) and concurs with the selection of the preferred alternative.
The SEIS/EIR selects the “Flow Evaluation Alternative” as selected by the “Record
of Decision” for the Trinity River Fishery Restoration several years ago. The
selected alternative also includes several watershed restoration efforts that are
similar to those in the original Record of Decision when coupled with several
supporting programs such as Department of Fish and Game’s Coastal Salmon
Initiative.

We are concerned some important sections of the SEIS/EIR that drive
decision processes are not correct in our opinion. Also we believe that the analysis
has taken a very conservative approach to estimating water supply impacts relating
to implementation of the Flow Evaluation Alternative and suggest a more detailed
assessment that considers foreseeable compensating mechanisms to reduce water
storage impacts in Trinity Reservoir. Our concerns and recommendations are in the
following four areas:

Environmental Decision Making for the Trinity River Based on
Temperature Management for Sacramento Fisheries

The SEIS/EIR contains a substantial analysis of the effects of the Flow
Evaluation Alternative on the management of temperatures in the Sacramento River.
Although we believe the analysis is necessary, we do not agree with the approach in
the analysis with respect to significance criteria and mitigation. In our opinion, there
are institutional controls which do not allow using the Trinity River flows

Conserving California’s Wildlife Since 1870
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prescribed in the Flow Evaluation Alternative to manage temperatures in the
Sacramento River. Therefore, the impact analysis for the Sacramento River
needs to be adjusted to what the lead and regulatory agencies can be expected
to reasonably control under the law, specifically in the area of significance criteria
for the analysis.

In California, the controls put in place governing a single source of water
supply from two separate basins, requires needs for beneficial uses in the basin
of origin be met first — then needs can be supplied for the other basin (Table 1).
The State Water Resources Control Board (SWRCB) issued orders WR 90-5 and
91-01 that set terms and conditions for fishery protection on the water right
permits, licenses, and applications for the Bureau of Reclamation’s Central
Valley Project including those from the Trinity and Sacramento rivers. The
orders recognized that protection of the upper Sacramento River fishery by
means of water diversions from the Trinity River may adversely affect the Trinity
River if not properly controlied. Those orders chose to prevent and avoid any
adverse effects to the Trinity River fishery. The SWRCB will consider the
comprehensive protection for the Trinity River fishery in a separate water rights
proceeding in the near future. In the mean time the Basin Plan for the Trinity
River includes an action plan that forms the basis for a collaborative approach to
the management of fishery resources in the Trinity River including the Trinity
River Restoration Act {PL 98-541) and its ongoing efforts and attainment of the
water quality objectives (North Coast Water Quality Control Board Basin Plan,
Section 4). ‘

There is Federal recognition that the Central Valley Project shall be
operated to meet all obligations under State and Federal law including but not
limited to all the decisions of the California State Water Resources Control Board
(Central Valley Project Improvement Act, Section 3406 [b]). The Federal obligation
to prioritize use of water stored by the Trinity Project for the Trinity-Klamath basin
is included in the 1955 Act authorizing construction of the Trinity River Diversion
and an opinion (letter dated December 6, 1973;{1973 Sol. Op.])) from the assistant
regional solicitor of the Deportment of Interior. Therefore, we conclude that the
Flow Evaluation Alternative is the only alternative in the SEIS/EIR that meets the
needs of anadromous fish spawning and rearing in the Trinity River (designated
beneficial uses via the Clean Water Act basin planning process implemented by
the State). We conclude that it is not reasonable to judge an impact due to
meeting an obligation for a basin of origin as significant if it cannot be reasonably
controlled by the lead agency or the regulatory agencies under the law.
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We recommend that the “Significance Criteria” in the Fishery section
(page 3-117,bullet 7) be revised by adding the following italicized inserts:
“Mortality of State or federally listed anadromous species, or species that are
candidates for listing {CESA) or proposed listing (ESA) in the Trinity River Basin;
or in the Sacramento River Basin only to the extent controllable by the Trinity
River Diversion residual to meet Trinity Basin needs specified per the Record of
Decision for Trinity River Fishery Restoration.” Likewise, we recommend the
Significance Criteria in the Water Quality section (page 3-76, bullet 2) be revised
by inserting the following italicized inserts and strike out: “Violation of any water
quality standards or waste discharge requirements in the Trinity River Basin; or in
the Sacramento River Basin only to the extent controlfable by the Trinity River
Diversion which is residual to meet Trinity Basin needs specified per the Record
of Decision for Trinity River Fishery Restoration.”

The existing temperature management in the Sacramento River is a
collaborative process that establishes a flexible compliance point along the river
to the “extent controllable” (as stated in WR 90-5). The requirement to meet the
basin of origin needs first is not a controllable factor in our opinion based on
existing regulations and orders. However, after meeting these in basin needs
through the Flow Evaluation Alternative, over half of the runoff from the Trinity
River is still diverted to the Sacramento River and the timing and rate of that
diversion is controllable (with the exception of flood control releases). The
Department recommends examining how the timing and rate of Trinity River
Diversion residual to the Trinity River Basin needs can be optimized to attain the
basin plan objectives for temperature in the Sacramento River. For example, it
may be feasible to move all the Trinity River Diversion that occurs in the cooler
months of the year to the warmer months of the year {(except for flood control).
This may offer significant benefits to cooling of the Sacramento River.

Another important item in the SEIS/EIR recommended for revision to avoid
problems with the environmental decision making process is the Objectives
Section that drives the selection of an alternative. The last objective listed on
page 1-10 (first bullet) contains an error and an omission in citing Fish and Game
Code Section 6900, a statewide effort to double anadromous fish. The objective
includes doubling populations in the Sacramento River and the Sacramento-San
Joaquin Delta as an objective of the Trinity River Fisheries Restoration. It's the
Department’s interpretation that the water from the basin of origin must first
satisfy the fisheries restoration needs of that river before being considered for
restoration purpose for an out of basin river. The SEIS/EIR should note that both
the Trinity River and the Sacramento River are designated as significant
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spawning areas in the State under Fish and Game Code Section 1505 and they
have equal priority for protection. in addition, the Objective on page 1-10
specifically omits Section 6930 titled “Effect of Reduced Water Flows” which we
believe is relevant now that the SEIS/EIR revised the Purpose and Need section
to include the Trinity River Basin, which includes streams specified in this
section. We recommend the Objective be revised by adding as indicated in the
italicized strike out and inserts: “Double populations of naturally-produced
salmon, steelhead and anadromous fish in the waters-ef-Califernia Trinity River
and Sacramento River using diversions from the Trinity River that are residual to
fully meeting the fishery restoration goals in the Trinity Basin pursuant to the
statewide Salmon and Steelhead Trout and Anadromous Fisheries Program Act
including Fish and Game Code Section 6900 through 6930 (emphasis added to
identify section 6930).”

Table 1. California Water Code Sections Relating to Basin of Origin

11460. In the construction and operation by the department of any project under the provisions of this part a
watershed or area wherein water originates, or an area immediately adjacent thereto which can conveniently be
supplied with water therefrom, shall not be deprived by the department directly or indirectly of the prior right to all
of the water reasonably required to adequately supply the beneficial needs of the watershed, area, or any of the
inhabitants or property owners therein.

11461. In no other way than by purchase or otherwise as provided in this part shali water rights of a watershed,
area, or the inhabitants be impaired or curtailed by the department, but the provisions of this article shall be
strictly fimited to the acts and proceedings of the department, as such, and shalf not apply to any persons or State
agencies.

11462. The provisions of this article shall not be so construed as to create any new praperty rights other than
against the department as provided in this part or to require the department to furnish to any perscn without
adequate compensation therefore any water made availabie by the construction of any works by the department.

11463. In the construction and operation by the department of any project under the provisions of this part, no
exchange of the water of any watershed or area for the water of any other watershed or area may be made by
the department unless the water requirements of the watershed or area in which the exchange is made are first
and at all times met and satisfied to the extent that the requirements would have been met were the exchange
not made, and no right to the use of water shall be gained or lost by reason of any such exchange.

10505. No priority under this part shall be released nor assignment made of any application that will, in the
judgment of the board, deprive the county in which the water covered by the application originates of any such
water necessary for the development of the county.

10505.5. Every application heretofore or hereafter made and filed pursuant to Section 10500, and held by the
State Water Resources Control Board, shall be amended to provide, and any permit hereafter issued pursuant to
such an application, and any license issued pursuant to such a permit, shall provide, that the application, permit,
or license shall not authorize the use of any water outside of the county of origin which is necessary for the
development of the county.

11128. The limitations prescribed in Section 11460 and 11463 shall also apply to any agency of the State or
Federal Government which shall undertake the construction or operation of the project, or any unit thereof
including, besides those specifically described, additional units which are consistent with and which may be
constructed, maintained, and operated as a part of the project and in furtherance of the single object
contemplated by this part.
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Decisions for Temperature Management in the Sacramento River

The SEIS/EIR recommends a new temperature management process for
the Sacramento River based on general monthly temperature modeling analyses
and simplifying assumptions for spawning distribution. Although we believe the
analyses are at a level sufficient for disclosing impacts in the Sacramento River
in an environmental document we do not believe the significance criteria that
evaluate the impacts are appropriate as discussed above. Using our
recommended significance criteria the impact would be less than significant
based on controllable factors and mitigation would not be required. Therefore,
we recommend eliminating the discussion on mitigation for temperature effects in
the Sacramento River from both Fisheries and Water Quality sections of the
SEIS/EIR while keeping the analysis that discloses the impact. Specifically, we
recommend removal of tables 3.4-7 through 3.4-12 and tables 4-4 and 4-5, along
with descriptive narrative and supporting appendices. The proposed mitigation
rigidly stations the Sacramento River temperature compliance point at Balls Ferry
which leaves less spawning habitat compared to the existing flexible approach
that moves the compliance point throughout the season as controlled by weather
and coldwater reserves.

If the lead agencies were to disregard our recommendation to not require
mitigation for the Sacramento River temperature impact based on controllable
factors, we recommend against the proposed mitigation and changing the
existing temperature under Water Rights Order 80-5 and 91-01. In our view it
would not be beneficial. The existing temperature management is a collaborative
process that establishes a flexible compliance point along the river to the “extent
controllable (as stated in water rights orders).” The compliance point can move
throughout the season based on controllable factors and real-time information on
biology and meteorology. The management system has worked very well as
documented in the US Bureau of Reclamation (USBR) Annual Reports to the
State Water Resources Control Board required to document performance under
water rights orders for the Sacramento River (SWRCB files).

The temperature effects analysis for the SEIS/EIR is not sufficiently
detailed for selecting a permanent temperature management approach for a
large river (however it is adequate for an environmental document). The
simplified analysis in the environmental document examined monthly average
temperatures with a spawning distribution representing several years of
observations selected from the last decade of representative data where all the
spawners happened to be above the proposed Balls Ferry compliance point.
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Over the past decade (three generations of salmon), substantial spawning has

~ been observed below Balls Ferry. In our opinion, the existing collaborative
process involving the fish and water management agencies has had, and will
continue to have, the flexibility needed to best manage the coldwater reserves on
a real-time basis for all the species based on their needs at the time. We do
believe the proposed rigid upstream compliance point offers nothing in both
benefits and/or compensation should it be determined necessary.

Potential Compensating Mechanisms for Water Resoi:rce Impacts
Predicted for Trinity River Restoration Project

The supplemental EIS/R for the Trinity River “Restoration Project”
estimates that the proposed action will cause decreases in the long-term average
end-of-water year storage by 95,000 acre feet and long-term average annual
CVP deliveries by 77,000 acre feet {page 3-55). The estimated losses to storage
and delivery are conservative in that the actual average losses may be less than
predicted. In some cases, computer models include very conservative
assumptions on water demands associated with the Restoration Project.
Although a conservative approach to impact analysis is encouraged by NEPA
and CEQA,; water resource planning activities should adopt a more accurate
assessment along with foreseeable compensating mechanisms that will be
occurring in the system. Opportunities to increase conservation storage
represent significant environmental benefits for temperature control in the Trinity
River over the long-term. We recommend reviewing the following assumptions in
the model to develop a more accurate assessment of the water supply
implications of the project:

. Use of Trinity Reservoir Storage to Dilute iron Mountain Mine Discharges:
The SEIS/EIR characterizes the dilution water demands that Iron
Mountain Mine Superfund site places on the Trinity Reservoir as “very
conservative.” The model assumes that dilution releases of water from
Whiskeytown Reservoir to Keswick Reservoir (of which Trinity River
exports are a major part) are maintained each day at a minimum level of
200 cubic feet per second regardless of power demands which tend to be
low during the wet season (USBR 1992). - The SEIS/EIR recognizes the
very conservative nature of the dilution water assumption is due to the
pollution control facilities installed at this Superfund site (now totaling over
300 million dollars in facilities and operations). Near the time the
SEIS/EIR was released, the US Environmental Protection Agency
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announced (USEPA 2004) the completion of the massive pollution
treatment system on the Slickrock Creek unit of the site that is expected to
boost the removal of metal contaminants from 75 percent to 95 percent.
At the time, a 200 cubic feet per second (cfs) dilution water demand was
assumed for the Trinity unit of the CVP, the estimated removal of metal
contaminants from the site was approximately 20 percent. We believe it is
no longer appropriate to use a 200 cfs dilution assumption and
recommend a multiagency technical team with expertise on the Iron
Mountain Mine site estimate a reasonable dilution requirement for the
Trinity unit of the CVP. The reduction in the Trinity Reservoir portion (not
the Clear Creek portion) of the 200 cfs release should also result in
additional storage in Shasta Reservoir by virtue of wet season operations
associated with flood control and conservation storage. To put the dilution
water demand in perspective, 200 cfs for a 180-day wet season
represents 72,000 acre feet of water.

o Conjunctive Use of Safety of Dam Releases and Geomorphic Releases.
The water resources modeling and the document descriptions assumes
that current safety of dams (flood control) releases from Trinity Dam are
independent of the Restoration Project releases for geomorphic objectives
such that the two releases cannot be used synergistically. Although such
a conservative assumption is appropriate for a NEPA/CEQA analysis, the
“Adaptive Management Plan” included in the Restoration Project could
consider the synergy of combining the safety of dams release with
additional releases given the substantial water storage benefits that will
enhance temperature contro! for subsequent water years. Itis
recommended that a multiagency technical advisory group be formed
through the Adaptive Management program to complete a feasibility
analysis examining details of achieving the synergy between the two
releases including (1) the possibility of increasing the maximum safety of
dam release flow with the upcoming removal of the 6,000 cfs restriction
with replacement of the old bridges, (2) frequency and timing of the safety
of dam releases, and (3) the timing of the safety of dam releases relative
to the preferred timing for the geomorphic objective and trade offs of
moving the timing of the geomorphic objectives to synergize with the
safety releases. Although the consequences of moving the timing for
geomorphic objectives affect certain healthy river attributes, the scale of
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those effects should be compared to conservation storage benefits.
Safety of dam releases varies in frequency and magnitude as well as
timing. When they occur, safety releases can represent substantial
volumes of water (20,000 to 50,000 acre feet) at flows that typically
represent 30 to 50 percent of flows estimated for geomorphic objectives.

. Use of Tributary Restoration to Contribute to Attainment of Fishery Goals:
In response to litigation, the supplemental EIS/EIR has significantly
broadened its “Purpose and Need” from the original EIS/EIR. The original
document purpose was to restore anadromous fish populations natal to
the Trinity River and has now been shifted to restoring fish populations
natal to the Trinity River Basin - meaning tributary production would be
included in attaining the goal. The SEIS/R, however, did not account for
the additional contribution from the tributaries in terms of the water
resources necessary to reach Restoration Project goals. The supplement
also clarified that the specific escapement goals for the Trinity River
proper are not the purpose of the project. Given this significant
adjustment in project purpose and measure of success, we recommend
technical staff from the TMC examine the amount of sustainable increase
in fish production in tributaries using watershed restoration. At the present
time, there is a great deal of uncertainty in the sustainability of increased

“fish production in restored tributary habitat. Appendix E in the
supplemental EIS/R includes a major discussion on the scale and
potential performance of the watershed improvement actions that should
be included as part of the main SEIS/R; nevertheless it indicates tributary
production should not be a substitute for the flows in the Record of
Decision. It is recommended that the watershed program be given a
greater role in the Restoration Project and assessed for how it can
complement the restoration goals.

Environmental Decision Making for the Trinity River Based on a
Conservative Prediction of Conditions in the Sacramento River:

The models predicting impacts of the Restoration Project on the
temperature regime of the Sacramento River and survival of incubating winter-
run Chinook eggs indicate that the Mechanical Restoration Alternative is the only
alternative that does not significantly affect the survival of winter-run Chinook.
We do not believe that the selection of the alternative should be influenced by the
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finding of effects on the Sacramento River temperature regime. Trinity River
water cannot be used to control water temperatures on the Sacramento River,
except when Trinity water resources are shown to be excess to the needs of the
Trinity River.

The SEIS/EIR needs to include an adequate description of the
“Mechanical Alternative.” Specifically, the description should include how the
mechanical operations can be completed in perpetuity in light of the requirements
of the Federal Anti-Deficiency Act. We question the intention of this alternative to
transition to something other than what it appears to be. Specifically, the
document in Section 2 indicates that increased hatchery production and harvest
restrictions will be included as part of the Mechanical Alternative when the habitat
improvements are completed. The document does not indicate exactly what
would happen then with the Mechanicai Altemative or if the program would be
switched to another mechanism such as hatchery and harvest restrictions {(pages
2-21 and 2.22).

Southern Oregon/Northern California Coast coho salmon (Oncorhynchus
kisutch) in the project area are federally listed and a candidate species for State
listing as threatened pursuant to Fish and Game Code Section 2074.2. Itis
anticipated that completion of the regulatory process to include coho salmon on
the State list of threatened and endangered species will be completed by July
2004. During the candidacy period, take is authorized pursuant to regulations
under Fish and Game Code Section 2084. Should the species become listed, in
order to take or capture and relocate coho, a take permit pursuant to Fish and
Game Code 2081.b or a “Consistency Determination” under Fish and Game
Code 2080.1 would need to be obtained. if a Consistency Determination is
requested, the request may be made once the “Incidental Take Permit” has been
received from the National Oceanic and Atmospheric Administration Fisheries
(NOAA Fisheries). The request will need to be sent directly to the DFG Director
and include a copy of the Federal biological opinion and Federal take permit. For
the DFG to find the Federal incidental take permit consistent with CESA, it must
meet the requirements of Fish and Game Code Section 2081 which, in part,
states “The impacts of the authorized take shall be minimized and fully mitigated”
and “The measures required to meet this obligation shali be roughly proportional
in extent to the impact of the authorized taking on the species.” If DFG
determines the Federal take authorization is consistent with State law, the project
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would then operate under the conditions of the Federal permit. Please note that
DFG may not add any additional conditions to the Federal permit. ifit is
determined to not be consistent, then a take permit under Fish and Game Code

2081(b) would be required.

If there are any questions regarding our comments, please contact Staff
Environmental Scientist Harry Rectenwald at (5630) 225-2368 or Senior

Environmental Scientist Steve Turek at (530) 225-2280.

CC:

Sincerely,

finfe o

4 NALD B. KOCH
Regional Manager

Mr. Mike Tucker

National Oceanic and Atmospheric Administration Fisheries
650 Capitol Mali, Suite 8-300

Sacramento, California 95817-4706

National Oceanic and Atmospheric Administration Fisheries
1655 Heindon Road
Arcata, California 95521

Mr. Joe Polos ‘

US Fish and Wildlife Services
1655 Heindon Road

Arcata, California 95521

Mr. Douglas Schieusner

US Bureau of Reclamation
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