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experimental populations. Therefore, whether in the San Joaquin River, the Delta, or the ocean,
the reintroduced fish should be designated an experimental population. Otherwise, as currently
. planned, the 4(d) Rule would not authorize take of these reintroduced fish at the CVP pumping
facilities located within the Delta.

In summary, the Permit Application must include, as an essential element of the
project description and plan for implementation, a provision to ensure that the reintroduction of
spring-run Chinook to the San Joaquin River does not result in adverse impacts to water
allocations to the Authority’s member agencies. That essential element is missing.

2. FWS And NMFS Must Ensure That The SJRRP’s Impact On Donor
Populations Will Not Result In Adverse Impacts To CVP Operations

The Permit Application must ensure that impacts of the program on donor stock
" populations will not affect CVP operations in a way that reduces contact allocations for
Authority members. The Permit Application outlines criteria for take of donor stock (“the
individuals actually collected from their native (or currently resident) stream source” (id., p. 79))
that permits up to 15 percent of the run to be collected, if certain criteria are met. (/d., p. 99.)
Currently, the Permit Application limits collection of donor stock to Butte Creek, based on those
criteria. (/d., p. 100.) We are concerned that declines in Butte Creck and other spring-run donor
stock populations caused by collections might be used to justify the imposition of further CVP
water export and other flow restrictions. Under the Omnibus Act, impacts to the spring-run
donor stock populations cannot lawfully increase the burden on the water supply of the
Authority’s member agencies.

~ Furthermore, in considering the impacts on the spring-run donor stock, FWS and
NMFS must be consistent in their evaluation of the impacts among various projects. The
Authority’s members have felt impacts from inconsistent analyses of project impacts first-hand.
In NMFS’s evaluation of CVP and SWP project operations on salmonids in the 2009 Salmon
biological opinion, for example, NMFS determined that a maximum of two percent take of
winter-run Chinook salmon and one percent incidental take of spring-run Chinook could be
permitted. NMFS has imposed significant restrictions on CVP operations to avoid and limit such
take. Yet, in the 2010 Ocean Harvest biological opinion, NMFS found that an annual take of 7.5
percent to 20 percent of the aduit population of winter-run Chinook would not cause jeopardy to
the species, In the Permit Application, FWS apparently likewise determines that an impact to the
donor stock population of up to 15 percent could occur without jeopardizing spring-run Chinook.
In light of these more recent determinations, reconsideration of the conclusions in the 2009
Salmon biclogical opinion regarding CVP and SWP operations appears overdue,

Conclusion

Westlands and the Authority appreciate the time and effort expended by NMFS
and FWS during this process. We hope that the comments presented in this letter reiterate the
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importance of approving a 10(a)(1)(A) Permit Application that will ensure the reintroduction of
spring-run Chinook salmon into the San Joaquin River does nof resuit in the reduction in contract
water allocations to the Authority’s member agencies. We and our clients would welcome the
opportunity to discuss this with you, '

Sincerely,

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
AQMI W\

Daniel J. O’Han

Attorneys for WESTLANDS WATER DISTRICT and

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY
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