1.7 SanJoaquin River Resource Management Coalition and San Joaquin
River Exchange Contractors Water Authority

RMC-SIREC — 1. TheWY 2010 Final Interim Flows EA/IS and the Draft and Final
Supplemental WY 2011 Interim Flows EAs have been incorporated as part of this Fina
Supplemental WY 2012 Interim Flows EA. Therefore, comments received and responses to
comments on these documents are incorporated.

RMC-SIREC —2: The terms and conditions associated with water rights orders issued by the
State Water Resources Control Board (SWRCB) were obtained and have been executed for WY
2010 and WY 2011 Interim Flows. Reclamation is pursuing an additional water rights order
from the SWRCB for WY 2012. SWRCB has a separate authority and obligation under state law
for the issuance of the water rights order. However, impact associated with release of flows from
Friant Dam to collect relevant data on flows, temperatures, fish needs, seepage |osses,
recirculation, recapture, and reuse have been addressed in the Draft Supplemental WY 2012
Interim Flows EA.

RMC-SIREC - 3: The Settlement requires the implementation of hydrographs based on the
specific water year type. The Draft Supplemental WY 2012 Interim Flows EA analyzes the
largest potential range of impacts of the Exhibit B hydrographs for awet year type. The
hydrographs are not distinct aternatives and all hydrographs combined are an aternative under
the NEPA review for this project. The Restoration Goal in the Settlement includes the
reintroduction of fish. However, the purpose of Interim Flows s outlined in Paragraph 15, which
states that the Secretary implement “a program of Interim Flows in order to collect relevant data
concer ning flows, temper atures, fish needs, seepage |osses, recirculation, recapture, and reuse.
Such program shall include releasing the flows identified in Exhibit B for the appropriate year
type to the extent that such flows would not impede or delay completion of the measures specified
in Paragraph 11(a), or exceed existing downstream channel capacities.”

RMC-SIJREC —4: The commentor states that “ Reclamation has irretrievably committed
resources prior to meaningful environmental review.” It should be noted that for NEPA
documents (typically for Environmental Impact Statements), an irreversible or irretrievable
commitment of resources is the permanent loss of resources for future or aternative purposes
and that those resources cannot be recovered or recycled; or those resources that are consumed or
reduced to unrecoverable forms. Thistypically refersto physical resources or materials and real
property. Inrelation to the meaning under NEPA, Reclamation has not irreversibly or
irretrievably committed resources. It is outside of the scope of this NEPA document to consider
funding availability or financial resources for future SIRRP actions.

RMC-SIREC —-5: The Proposed Action constitutes a complete project under NEPA because it
isaproject that has independent utility and provides useful information on flows, temperatures,
fish needs, seepage losses, shallow groundwater conditions, recirculation, recapture and reuse
conditions, channel capacity (high and low flows), and levee stability regardless of the future
implementation of the Settlement. These data are useful independent of the future actions that
may be implemented as part of the SIRRP, particularly with respect to understanding the flood
management system and seepage. While the Proposed Action is one of the first of severa steps



in implementing the SIRRP, the Proposed Action can be implemented successfully in meeting its
purpose and need without any prior (e.g., WY 2010 or WY 2011 Interim Flows) or subsequent
SIRRP activities.

Reclamation will prepare a separate document to address the recirculation of water that would
potentially be recaptured as part of the WY 2012 Interim Flows Project. It is currently unknown
where and how much water would be recaptured, although potential locations and a range of
volumes are identified and covered in the Draft and Final Supplemental WY 2012 Interim Flows
EAs. Because the specific plans for recirculation are not known at thistime, it is too speculative
to evaluate in the Supplemental EA. Therecirculation of Interim Flows would be subject to
subsequent environmental review and will be evaluated under NEPA and the California
Environmental Quality Act (CEQA), if applicable, prior to implementation of those actions.

RMC-SIREC - 6: The Settlement and the San Joaquin River Restoration Settlement Act (Act)
are separate and distinct requirements from those requirements for disclosure of impacts as
required by NEPA and CEQA.

Nothing in the Act requires that the Proposed Project not harm third parties. Section 10004(d) of
the Act states the following:

(d) MITIGATION OF IMPACTS. — Prior to the implementation of decisions or
agreements to construct, improve, operate, or maintain facilities that the Secretary
determines are needed to implement the Settlement, the Secretary shall identify —
(1) the impacts associated with such actions; and
(2) the measure which shall be implemented to mitigate impacts on
adjacent and downstream water users and landowners.

The completion of the NEPA process for the WY 2012 Interim Flows Project will fulfill
Reclamation’ s obligations under this section of the Act.

Section 10004(h)(3) of the Act states:

(3) SEEPAGE IMPACTS.—The Secretary shall reduce Interim Flows to the
extent necessary to address any material adverse impacts to third parties from
groundwater seepage caused by such flows that the Secretary identifies based on
the monitoring program of the Secretary.

Implementation of the Seepage Monitoring and Management Plan, and specifically, the short-
term response action to reduce Interim Flows to the extent necessary to address any materid
adverse impacts to third parties will fulfill Reclamation’s obligations under this section of the
Act.

RMC-SIREC —7: Reclamation will continue to coordinate with landowners to implement the
measures identified in the Seepage Monitoring and Management Plan. Groundwater elevation
thresholds have been developed in this plan in consideration of nearby land uses, known
groundwater and subsurface conditions, and other information available or provided by



landowners. The Proposed Action for WY 2012 Interim Flows includes flow reductionsin
response to groundwater levels observed in the buffer or threat zones as part of the
implementation of the Seepage Monitoring and Management Plan. The commitment to
operating within these thresholds was shown when, during fall WY 2011 Interim Flows, flow
releases were constrained at 50 cfs past Sack Dam to address downstream seepage concerns from
aneighboring landowner. In addition, flood flows released from Friant Dam for public safety
are not considered part of the San Joagquin River Restoration Program and potential seepage
associated with those flows are beyond the scope of the analysis presented in the Draft and Final
Supplemental WY 2012 Interim Flows EA.

At the time of the preparation of these responses to comments, Reclamation has received one
claim for impacts under the Federal Tort Claims Act that alandowner felt occurred during WY
2010 Interim Flows. We continue to evaluate that claim.

RMC-SIREC —8: Seeresponse to comment RMC-SIREC — 7. Lands designated as Prime
Farmland, Unique Farmland, or Farmland of Statewide Importance (Farmland) are lands that
must have been used for irrigated agricultura production at some time during the four years
before being mapped by the State of California Farmland Mapping and Monitoring Program.
The reoperation of Friant Dam for the release of atemporary, one-year action for WY 2012
Interim Flows would not result in along-term modification that would require a change to lands
with Farmland designations.

RMC-SIREC —9: The anecdotal knowledge presented by the commentor of bass population
increases and the correlation between Interim Flows and bass populations is not supported by
data or specific references. Further, Interim Flows for WY 2011 were held at 50 cfs past Sack
Dam from February 1, 2011 to March 20, 2011 to address downstream seepage concerns from
neighboring landowners. Because of these low flows, a connection through the San Joaguin
River system to the Merced River confluence was never established. On March 21, 2011 flood
flows commenced and Interim Flows ceased. Because WY 2011 Interim Flows did not create a
connection to the lower San Joaguin River, it isunlikely that any perceived increasesin bass
population are a direct result of the Interim Flows Project.

RMC-SIREC —10: Seeresponse to comments RMC-SIREC — 8 and RMC-SIREC —9.

RMC-SIREC - 11: Permits and approvals are a normal part of the process for moving forward
with any federal project, and these are required for Reclamation to implement its actions. In this
case, the water rights order issued by the SWRCB is an approval for the temporary one-year
action associated with WY 2012 Interim Flows. Unlike the San Joaquin River Restoration
Settlement Act which authorizes and directs the Secretary to implement the terms and conditions
of the Settlement through the Act, the water rights order is an approval for which Reclamation
applies for atemporary transfer and change. In the context used in the document, the term
“authorization” is used to refer to the Federal law or statue which gives Reclamation the
authority to implement the WY 2012 Interim Flows Project. Because there is adifference
between authorization as stated in the sense of the Settlement and Act, and regulatory permission
such as that granted by the SWRCB, no changes are proposed to the text of the document.



RMC-SIREC —12: Thetext cited by the commentor is correct as written. Paragraph 2 of the
Settlement outlines the two goals of the Settlement. The Act provides the authority and
conditions under which Reclamation will implement the Settlement. However, these conditions
are not goals of the Settlement.

RMC-SIREC - 13: Reclamation isworking to quantify the extent to which the river influences
local groundwater elevations. This includes ongoing seepage management tasks such as
identifying hydraulic conductivities, groundwater gradients, and groundwater modeling to
determine the latera extent of the river’ sinfluence on groundwater levels. Implementation of the
Seepage Monitoring and Management Plan alows Reclamation to continue to expand
understanding of these regional and localized conditions, allowing Reclamation to better
anticipate groundwater changes before they happen and continue to avoid impacts. Reclamation
will continue to work with stakeholder and landowners through the Seepage Conveyance and
Technical Feedback group and as identified in the response RMC-SIREC — 7 and RMC-SIREC-
8.

RMC — SIREC —14: Seeresponse to comment RMC — SIREC — 9. Additionally, an
assessment of predation on Chinook salmon is being performed associated with the Juvenile
Salmonid Survival and Migration Study that isidentified in Section 2.2.8 — WY 2011 Interim
Flows Monitoring, 2011 Interim Flows Monitoring Activities and Studies. Thisdatais currently
being analyzed and with preliminary results posted at
http://www.restoresr.net/flows/Fisheries.html. Also, new studies ng the abundance and
diversity of fish in the Restoration Area and Chinook salmon predators in the Reach 1A gravel
pitswill be included in the Public Draft 2012 Monitoring and Analysis Plan, which is scheduled
for review during October 2011.

RMC — SIREC —15: See response to comments RMC-SIREC -7, 8, 13, and 15. Flows past
Sack Dam were reduced to avoid seepage impacts based on groundwater monitoring data that
indicated that thresholds were being approached. Asaresult, Reclamation reduced flowsto
avoid impacts and to address concerns by the neighboring landowners.

RMC — SJIREC - 16: The Seepage Monitoring and Management Plan of March 28, 2011, page
2, first full paragraph states, “The Plan provides a means to reduce or avoid risk of seepage
impacts through a combination of monitoring and anal yses to better understand and predict
system response to Restoration activities, and development of thresholds and response actions
designed to reduce or avoid undesirable outcomes.” The language provided in the Draft
Supplemental WY 2012 Interim Flows EA is consistent with the language provided in the
Seepage Management Plan and as developed in cooperation with landowners and stakeholders.

RMC-SJREC —-17: Seeresponse to comment RMC-SIREC-5.

RMC-SJREC- 18: The commentor is asking several questions regarding severa different
topicsin one paragraph. The questions asked do not significantly add to the alternatives
evaluated or add substantial information to the analysis asis required for meaningful
consideration of comments under NEPA. However, answers to the questions are provided
below:



Channel capacities: In section 2.2.5 — Additional Implementation Considerations, of the
Draft Supplemental WY 2011 Interim Flows EA, Reclamation provided an analysis and
discussion of the Draft San Joaquin River Underseepage Limiting Capacity Analysis.
Thisanaysisisintended for further refinement, but clearly outlines the maximum flow
capacities in each reach in relation to underseepage and saturation adjacent to levees.
Reclamation has committed to keeping within these flow constraints until such time as
additional information is gathered and additional modeling is performed to increase flows
based on site conditions. Additionally, Reclamation is working with landowners to
implement to the Seepage Monitoring and Management Plan and manage Interim Flows
such that groundwater el evations do not exceed the identified thresholds as identified in
responses to comments RM C-SIREC-7 and RMC-SJREC-8 and in Section 2.2.6 —
Environmental Commitments, Draft Seepage Monitoring and Management Plan in the
Draft Supplemental WY 2012 Interim Flows EA.

Fish Reintroduction: See response to comment LSILD — 8. The release of fall-run
Chinook salmon was experimental in nature and was utilized to monitor the habits of
outmigrating salmon in the San Joaquin River. Thereis no specified “fishery plan” for
WY 2012, however, there are studies associated with the implementation of studies
related to determination of fish habitat suitability, gravel studies, and water quality
monitoring that will substantially inform future fisheries actions outside WY 2012
actions. These activities are discussed in the document and are a main purpose and intent
of therelease of WY 2012 Interim Flows, which is to enable the collection of relevant
data on flows, temperatures, fish needs, seepage |osses, and water recirculation,
recapture, and reuse. Thefinal fishery study actions that will be implemented in WY
2012 will be provided in the Monitoring and Assessment Plan, a draft of which will be
available for public review in October 2011. These study actions are experimental in
nature and are not intended to meet the Settlement’ s fish reintroduction requirements.
Fisheries actions associated with the long-term implementation of the SIRRP, including
reintroduction actions, are beyond the scope of the analysis of the environmental impacts
associated with this temporary one-year action related to WY 2012 Interim Flows.

RMC-SIREC —19: Seeresponse to comments RMC-SIREC — 3 and RMC-SIREC - 4.

RMC-SIREC - 20: Prior to an increase in flows recommended by the Restoration
Administrator, Reclamation conducts a Flow Bench Evaluation. Part of the Flow Bench
Evaluation includes determining whether flows have stabilized from the last flow change at
downstream locations. Reclamation determines this based on the variation in recent flow rates as
reported by stream gaging stations. The ramping or stabilization time may change based on the
losses, initial wetting, volume of flow change, or other factors.

RMC-SIREC —21: Therequirements of the water rights order for the WY 2011 Interim Flows
Project and how Reclamation has met those requirements is outside of the scope of the Draft and
Final Supplemental WY 2011 EAs. However, Reclamation requested an extension with the
SWRCB to finalize these agreements. The San Luis Canal Company (SLCC) financial
assistance agreement for operations and maintenance activities from February 1 through
December 31, 2010 was executed on August 18, 2010. Additionally, Reclamation and SLCC
executed afinancial assistance agreement for the purchase and installation of four remotely



operated gates on Sack Dam to improve flow control capabilities and allow for more accurate
flow control capabilities. This agreement was executed on May 31, 2011. The executed
agreements for both the operations and maintenance and the installation of the gates at Sack Dam
are attached as Attachment A1 and A2 to these comment responses.

Coordination with the Central Californialrrigation District is on-going. Reclamation will
continue to coordinate with CCID in order to execute a financial assistance agreement for
operations and maintenance associated with WY 2012 Interim Flows. Correspondence related to
the formation of this agreement isincluded as Attachment B to these comment responses.

RMC — SJIREC —22: Reclamation will continue to make deliveries consistent with the Second
Amended Contract for Exchange of Waters, Contract I1r-1144, February 14, 1968. The contract
outlines the delivery of substitute water to the Central Californialrrigation District, the Columbia
Cana Company, the San Luis Canal Company, and the Firebaugh Canal Company (Contracting
Entities). The substitute water is al water delivered at the points of delivery stipulated in the
contract to the Contracting Entities, regardless of source. Reclamation will continue to make
water available at the points of delivery and turnouts as stated in the contract and may utilize the
San Joaquin River, the Delta-Mendota Canal (Canal) or other sources as appropriate.

Additionally, Reclamation devel oped an operations plan and holds weekly conference calls to
discuss upcoming flows and potential limitations on release and recapture. This operations plan
and weekly calls will continue throughout WY 2012 Interim Flow releases.

RMC —SIREC —23: Seeresponse to comment RMC-SIREC — 46.
RMC — SIREC —24: Seeresponses to comments RMC-SIREC — 27 and RMC-SIREC — 28.

RMC-SIREC —25: The Draft Supplemental WY 2012 Interim Flows EA is not intended to be
utilized for the reintroduction of Chinook salmon to the San Joaquin River. It isnot anticipated
that any reintroduction activities would occur prior to the conclusion of WY 2012 Interim Flows
on September 30, 2012. However, in the event that salmon were to be reintroduced prior to the
December 31, 2012 deadline stipulated in the Settlement and prior to the conclusion of WY 2012
Interim Flows, additional environmental compliance would be required, including additional
NEPA documentation and subsequent public disclosure by NMFS. Reintroduction of Chinook
as specified in the Settlement is outside of the scope of this temporary one-year action for WY
2012 Interim Flows. Additionally, long-term actions associated with salmon reintroduction will
be addressed at a program-level in future environmental documentation.

RMC-SIREC - 26: The Draft Supplemental WY 2012 Interim Flows EA addresses the flow
constraints due to channel capacities and seepage concerns. The intent of the NEPA document is
to analyze the maximum possible flows that could be rel eased associated with the proposed
action. Further, the document outlines constraints to the implementation of the release of WY
2012 Interim Flowsin Section 2.2.5 — Additional Implementation Considerations. While a350
cfs base flow is part of the project description, it is anticipated that seepage constraints, channel
capacities constraints, and Mendota Pool maintenance activities could reduce the flows released
from Friant Dam. Flows released at alesser amount from Millerton Lake would have a lesser



environmental impact than what is analyzed in the Draft Supplemental WY 2012 Interim Flows
EA, and would be included in the range of the alternatives assessed.

RMC —SIREC - 27: Seeresponse to comment RMC — SIREC — 15.
RMC —SIREC —28: See response to comments RMC — SIREC - 7, 8, 13, 15, and 26.

RMC — SIREC —-29: The only agreement contemplated at thistimeis an agreement with the
LSILD for increase in maintenance activities that are directly related to Interim Flows. Inthe
event that Reclamation were to enter into such an agreement, Reclamation would compl ete the
necessary environmental compliance and permitting activities.

RMC —SIREC —30: Seeresponse to comment RMC — SIREC — 46.

RMC — SJIREC — 31: The commentor states that “significant impacts were disclosed in the
ATR that were denied to exist inthe WY 2010 EA.” It isunclear what these “impacts’ were as
no specific references have been made and Reclamation is unaware of any impacts that have
been discovered or disclosed as aresult of studies performed with the Annual Technical Report.
No revisions are proposed or can be made as the specific concern is not stated in order for a
revision to be provided or a substantive response to be made.

RMC — SJIREC —32: The Implementing Agencies were prepared to take advantage of data
collection opportunities during flood flows, and studies proceeded as planned except limited
instances when monitoring conditions were unsafe. The referenced sediment monitoring
continued during flood flows as monitoring equipment was in place, and regular surveys
continued to assess the sediment mobility during flood flows.

RMC — SJIREC —33: Theintent of the inclusion into the Draft Supplemental WY 2012 Interim
Flows EA was to present new facts and information received since the implementation of WY
2011 Interim Flows. Commitmentsto providing aletter to the Exchange Contractorsis outside
of the scope of this environmental review and would not result in any new or significant impacts
from the implementation of the WY 2012 Interim Flows Project.

RMC — SJIREC —34: This statement does not provide new substantive additional information
or include factual corrections. Riparian recruitment flows are part of the Wet Y ear flow
hydrographs included in Exhibit B and includes the ramping of flows over a 60-90 period.
Reclamation will continue to adhere to the Settlement requirements, including recruitment flows,
if recommendations made by the Restoration Administrator are adopted by the Secretary.

RMC — SJIREC - 35: Asper the Act, Section 10004(h)(4), the effectiveness of Hills Ferry
Barrier isbeing and will be evaluated as part of the implementation of the SJIRRP. The last
sentence in Section 2.3 — Relationship to Related Projects, Hills Ferry Barrier has been removed
asthis study is previously mentioned in the first paragraph of the section, lines 8 through 11 of
the Draft Supplemental WY 2012 Interim Flows EA. The Act does not make the Hills Ferry
Barrier an “essential component” of the SIRRP and does not commit DFG to operate the Hills
Ferry Barrier. Section 10004(h)(4) of the Act states:



(4) TEMPORARY FISH BARRIER PROGRAM.—The Secretary, in
consultation with the California Department of Fish and Game, shall evaluate the
effectiveness of the Hills Ferry barrier in preventing the unintended upstream
migration of anadromous fish in the San Joaquin River and any false migratory
pathways. If that evaluation determines that any such migration past the barrier is
caused by the introduction of the Interim Flows and that the presence of such fish
will result in the imposition of additional regulatory actions against third parties,
the Secretary is authorized to assist the Department of Fish and Game in making
improvements to the barrier. From funding made available in accordance with
section 10009, if third parties along the San Joaquin River south of its confluence
with the Merced River are required to install fish screens or fish bypass facilities
due to the release of Interim Flows in order to comply with the Endangered
Species Act of 1973 (16 U.S.C. 1531 et seq.), the Secretary shall bear the costs of
theinstallation of such screens or facilitiesif such costs would be borne by the
Federal Government under section 10009(a)(3), except to the extent that such
costs are already or are further willingly borne by the State of Californiaor by the
third parties.

RMC — SIREC —36: See responses to comments RMC-SIREC — 7, 8, 13, and 15. Reclamation
will implement the Seepage Monitoring and Management Plan to avoid impacts. The Proposed
Action for WY 2012 Interim Flows includes flow reductions in response to groundwater levels
observed in the buffer or threat zones as part of the implementation of the Seepage Monitoring
and Management Plan. Groundwater monitoring efforts are on-going. Reclamation is currently
monitoring approximately 125 groundwater monitoring wells and will continue to install and
monitoring groundwater elevations as appropriate. This monitoring is providing useful datafor
WY 2012 and will continue to be collected throughout the water year.

The commentor appears to be referring to an event that was reported on a property in Reach 4A
of the San Joaquin River. The property owner has subsequently submitted a claim under the
Federal Tort Claims Act for damages that the party feels resulted from the release of WY 2010
Interim Flows. Reclamation and the U.S. Office of the Solicitor General are evaluating this
claim and anticipate a completed evaluation by November 2011. We recognize that the San
Joaquin River’ s interaction with the groundwater table is complex and if WY 2010 Interim Flow
releases are found to be the cause of reported crop productivity losses, thiswill be addressed
accordingly by Reclamation.

The significance criteria presented in the Final WY 2010 Interim Flows EA/IS found that
potential impacts due to the implementation of Interim Flows durin WY 2010 would be less than
significant for hydrology and for agricultural resources, of which, both analyses were
incorporated by reference in their entirety into the Draft Supplemental WY 2012 Interim Flows
EA. Asstated in the Draft Supplemental WY 2012 Interim Flows WA, the Seepage Monitoring
and Management Plan would be implemented with the release of Interim Flows. Because the
Seepage Monitoring and Management Plan plan will continue to be implemented and adapted to
new information in order to keep groundwater elevations within thresholds stated in the plan, the
release of WY 2012 Interim Flows continues to be less than significant.



RMC — SJIREC —37: Seeresponse to comment RMC — SIREC — 36.

RMC — SIREC —38: Seeresponse to comment RMC — SIREC — 36. Further, land use is not
anticipated to change within the context of the temporary one-year action of WY 2012 Interim
Flows.

RMC — SJIREC —39: Seeresponse to comment RMC — SIREC — 7, 8, 13, and 15. Reclamation
is committed to implementing the Seepage Monitoring and Management Plan as well as avoiding
or minimizing impacts associated with potential evee underseepage concernsin order to avoid
or minimize impacts. Table 2-8 of the Draft Supplemental WY 2012 Interim Flows EA provides
the flow releases that Reclamation would adhere to until such time as additional data and
monitoring is performed to provide evidence that flows should be increased or decreased
accordingly. Additionally, Interim Flows changes would continue to be evaluated utilizing data
from Daily Seepage Eval uations and Flow Bench Evaluations and will be made publicly
available on www.restoregr.net.

RMC — SIREC —40: Seeresponse to comments RMC — SIREC — 39.

RMC — SIREC —41: The Draft Seepage Monitoring and Management Plan identifies
groundwater threshold constraints and identifies measures to keep groundwater levels at non-
damaging levels. Thisplanis part of the WY 2012 Interim Flows Project and will be
implemented, subject to landowner coordination through the Seepage Conveyance and Technical
Feedback Group. The actionsidentified in these forums and plans will continue to be
implemented. At thistime, the precise method of controlling groundwater levels for the long-
term SIRRP is not fully identified and these technical issues are being discussed among the
landowners and stakehol ders at the Seepage Conveyance and Technical Feedback Group
meetings.

RMC — SJIREC —-42: The Restoration Administrator recommendations are included as an
Appendix to the Draft Supplemental WY 2012 Interim Flows EA for illustrative purposes only.
The Restoration Administrator provides recommendations as specified in Paragraph 15 and 18 of
the Settlement. Paragraph 15 stated that the Restoration Administrator make recommendations
to the Secretary on the implementation of Interim Flows for the collection of data. Paragraph 18
specified that the Restoration Administrator makes recommendations to the Secretary on the
manner in which the hydrographs will be implemented and when Buffer Flows are needed. The
Restoration Administrator does not have the authority to recommend changes that may change
the total volume of water to be released under the hydrographs presented in Exhibit B of the
Settlement. The Secretary has the discretion to consider and implement the recommendations
made by the Restoration Administrator. For responses to the commentor’s concerns regarding
the reintroduction of Chinook salmon, see response to comment RMC — SJIREC — 25.

RMC — SIREC —43: Seeresponse to comment RMC — SIREC — 42. Recommendations
provided by the Restoration Admistrator would be taken under consideration by the Secretary
and implement the recommendations to the extent consistent with applicable law, operational



criteria (including flood control, safety of dams, and operations and maintenance), and the terms
of the Settlement. The WY 2012 recommendations, when they are received, must be consistent
with the Proposed Action addressed in this environmental assessment and with any permits or
approvals obtained for the WY 2012 Interim Flows Project.

RMC —SIREC —44: See responses to comments RMC — SIREC — 42 and 43.

RMC — SIREC —45: The Annual Technical Report (ATR) is adocument that compiles
information from study and analysis performed by the SIRRP. The ATR isauseful tool in
compiling information collected by the Program. The purpose of the ATR is not to provide or
propose mitigation actions of any kind, nor isit intended to serve as resolution to any perceived
outstanding issues. Reclamation will continue to implement actions identified in the Draft
Seepage Monitoring and Management Plan. See responses to comments RMC — SIREC -7, 8,
13, and 15.

RMC —SIREC —46: Thiscomment relies solely on proposing modifications to the Draft
Seepage Monitoring and Management Plan. The plan isintended to function as aworking
document and is intended to be revised as needed to reflect most recent and best available
information. Revisions to the Seepage Monitoring and Management Plan itself are outside of the
scope of analysis performed in the Draft Supplemental WY 2012 Interim Flows EA. However,

if changes are requested to this plan, it would be suggested that the commentor provide feedback
viathe Seepage Conveyance and Technical Feedback Group process.
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RE: Draft Supplemental EA and Proposed FONNSI for the San Joaquin
River Restoration Program’s Water Year 2012 Interim Flows Project

Dear Ms. Banonis:

SLDMWA- 1

The San Luis & Delta-Mendota Water Authority (Authority) submits the following
comments on the draft supplemental environmental assessment and draft finding of
no new significant impact (Draft SEA and Draft FONNSI, respectively) for the San
Joaquin River Restoration Program's Water Year 2012 Interim Flows Project
(Proposed Project). The Authority continues to support the San Joaquin River
Restoration Program (Restoration Program), as it is described by the settlement in the
litigation entitled Natural Resources Defense Council, et al. v. Kirk Rodgers, et al.,
United States District Court, Eastern District of California, No. CIV. S-88-1658-
LKK/GGH (Settlement) and authorized by the San Joaquin River Restoration Act,
Pub. L. No. 111-11, tit. X, subtit. A, Part |, §§ 10004-10011 (Act). Yet the Authority’s
concern with how the United States Bureau of Reclamation (Reclamation) is
implementing the Restoration Program continues to grow.' This growing concern
exists because, like other environmental-review documents that Reclamation has
previously prepared for the Restoration Program, the Draft SEA and Draft FONNSI:

) fail to explicitly acknowledge that an important part of the Proposed
Project is to avoid or fully mitigate harm to third parties;

o do not include the no-harm requirement in the project description or the
statement of purpose and need;

" Because Reclamation rests the Draft SEA and Draft FONNSI squarely on the environmental-
review documents that it prepared for the WY 2010 and WY 2011 Interim Flow Programs, the
Authority’s prior comments on those documents remain relevant. Those and other comment letters the
Authority previously submitted on environmental documents for elements of the Restoration Program
are attached hereto and incorporated herein by this reference.
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SLDMWA- 1

. do not include a detailed plan for the recapture and recirculation of
interim flows;

. improperly segment the environmental review of the Proposed Project by
separating it from Reclamation’s review of the long-term program;
separating it from review of the interim recapture and recirculation effort;
and separating it from review of prior or future Interim Flows programs;

. ignore or only provides a superficial analysis of impacts of the Proposed
Project and so fails to ensure that the Proposed Project has been
developed and will be implemented without causing harm {or unmitigated
harm) to third parties; and

. fail to identify the measures needed to fully mitigate harms, to the extent
that harm will result from the Proposed Project.

In the end, these flaws render the Draft SEA and Draft FONNSI legally deficient.

SLDMWA- 2
1. The Draft SEA Must Not Only Comply With NEPA, But With The
Act, Which Imposes On Reclamation Additional, Rigorous
Requirements.

Last year, in response to the Authority’s comments on the EA for WY 2011
Interim Flows, Reclamation responded that “NEPA does not make a claim to have a
‘no-harm principle’ associated with its implementation....” At that time, Reclamation
misunderstood the Authority’s comment. Reclamation should not misunderstand the
similar comment the Authority makes now. Reclamation must comply both with NEPA
and the Act, and the Act does impose a “no-harm to third parties principle” on
Reclamation and its implementation of the Proposed Project. In other words, the
Proposed Project, its statement of purpose and need, and its impact analyses must
adhere to and reflect the no-harm principle. Congress’ no-harm requirement is an
important aspect of the Proposed Project.

A. The Act Defines The Proposed Project And Requires That
Reclamation Develop And Implement The Proposed Project
Without Unmitigated Harm To Third Parties.

Under the Act, implementation of the Proposed Project must “not result in the
involuntary reduction in contract water allocations to Central Valley Project long-term
contractors.” Nor may the Proposed Project “modify or amend the rights and
obligations of the parties to any existing water service, repayment, purchase, or

2 Final SEA for WY 2011 Interim Flows at 95, response to comment SLDMWA & SWC-1.
2 Act, § 10004(f).
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exchange contract.”® Reclamation was required to prepare a plan for the recapture,
recirculation, exchange, and transfer of interim flows that leaves south-of-the-Delta
Central Valley Project (CVP) contractors unharmed by the Restoration Program,
including its interim flows.® Reclamation may not argue now that these parts of the
Act only require Reclamation to avoid narrowly defined impacts, not after Reclamation
and the other settlement parties conceded — indeed, agreed in writing after meetings
hosted by members of Congress — that the Proposed Project must leave third parties

|__like the Authority unharmed.
SLDMWA- 3

B. The Act Adds A Full-Mitigation Requirement To NEPA
Review Of The Proposed Project.

Beyond NEPA's normal requirements, the Act requires mitigation — full
mitigation — of any adverse impact on third parties caused by the Proposed Project.’
Hence, review here is really “NEPA-plus.” Congress increased the level of review
when it enacted the Act. The Act gave NEPA more teeth for the whole Restoration
Program by requiring Reclamation to do no material harm at all to third parties.
Section 10004(d) of the Act does not qualify “impacts” that Reclamation must identify
and mitigate. Instead, the Act requires Reclamation to ensure that third parties like the
Authority and its member agencies are not adversely affected at all — something that
Reclamation and the other settlement parties have already acknowledged and
committed to do. Reclamation must initially seek to avoid causing third party impacts,
and, if they result, Reclamation must fully mitigate for those impacts. Thus,
Reclamation must ensure the Draft SEA accurately identifies all the impacts,
describing the corresponding mitigation in detail, and fully explaining how the
mitigation will eliminate the harmful effects on third parties. The Draft SEA and Draft
FONNSI do not do that. Until they do, they violate federal law.

Indeed, accurate analysis depends on full consideration of the no-harm
requirement and mitigation, where needed, not just peripheral treatment. For
example, the Draft SEA says that “[flor WY 2012 Interim Flows, all flows will be limited
such that adverse impacts to lands from seepage will be avoided or reduced.”® But
reduced is not the standard or requirement imposed by the Act — the Act requires
Reclamation to completely avoid or totally mitigate material impacts. “The Secretary
shall reduce Interim Flows to the extent necessary to address any material adverse
impacts to third parties ....”" To afford third parties any less protection than full
mitigation of all harm violates Reclamation’s public commitments; and to ignore those
impacts or to treat partially-but-not-totally-reduced impacts as insignificant violates the

4 Act, § 10004(g).

® Act, § 10004(a)(4)B); Settiement,  16.

® Act, §§ 10004(d), (h)(1}CXii).

"1d.

® Draft SEA at 1-6:17—19, emphasis added.
® Act, § 10004{h)(3).
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Act and therefore the NEPA-plus review that the Act imposes on Reclamation and its
implantation of the Proposed Project.

SLDMWA- 4

2. The Draft SEA Violates The NEPA-Plus Review That Congress
Requires Because (A) It Omits An Important Part Of The Proposed
Project, (B) It Unlawfully Segments The Interim Flow Program From
The Remainder Of The Restoration Program, And (C) It Fails To
Explain How Specific Harms To Third Parties Will Be Avoided Or
Fully Mitigated.

A. Reclamation Has Not Included Congress’ No Third Party
Harm Principle In The Draft SEA’s Project Description Or
Statement Of Purpose And Need.

i The No Harm To Third Parties Principle Should Be
Included In The Project Description Because It Is A
Significant Limitation On Reclamation’s Proposed
Action.

Under NEPA, an agency must provide an accurate description of the proposed
action. An accurate description is necessary to ensure the proposed action’s
environmental impacts are accurately dlsclosed and analyzed, and to define the range
of alternatives to the proposed action.’® As mterpreted by the Ninth Circuit, NEPA
requires a full evaluation of site-specific impacts “when a critical decision has been
made to act ..., i.e., when the agency proposes to make an irreversible and
|rretr|evabfe commitment of the avaalablhty of resources to [a] project at a particular
site.”'" The determination of whether a ‘critical decision’ hag been made begins with
an accurate description of the [agency’s] proposed action.” “ An agency’s decision to
proceed with an action will be set aside as arbitrary and capricious if it entirely fails to
consider an important aspect.’

The project description in the Draft SEA is fatally deficient because it omits the
critical no-harm component of the Proposed Project. The Draft SEA approaches the
no-harm requirement only obliquely and indirectly with general statements that the
interim flows will be released “according to the Settlement and the Act ... consistent
with ... laws, and any agreements with downstream ... entities.”™ It never expressly

'% See 40 C.F.R., §§ 1502.13 (requiring statement of purpose and need), 1502.14 (requiring an EIS
to “rigorously explore and evaluate” alternatives to the proposed action and the environmental
consequences of the action), 1502.16 (requiring disclosure of the proposal's environmental
consequences}.

" Friends of Yosemite Valley v. Norton, 348 F.3d 789 at 801-802 (9th Cir. 2003).

'2 Aberdeen & R. R. Co. v. Students Challenging Regulatory Agency Procedures et al., 422 U.S.
289, 322 (1975).

'® Friends of Wild Swan v. US Fish & Wildlife Serv., 12 F.Supp.2d 1121, 1131 (D. Ore. 1997).
" Draft SEA at 2-2:8-11.
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describes the no-harm requirement of the Proposed Project, much less discusses it as
a critical component of the Proposed Project or as an important consideration in
evaluating impacts. The project description is also inadequate because it does not
include important elements of the Proposed Project that Reclamation has yet to define
through the mandated recapture and recirculation plan.” See discussion under
heading 2(C) infra.

The Authority raised similar concens about last year's Draft Environmental
Assessment for Recirculation of Recaptured Water Year 2011 San Joaquin River
Restoration Interim Flows, and Reclamation responded merely by referring to section
10004(f) of the Act, which is accurate but incomplete. Quoting section 10004(f) is no
substitute for a direct acknowledgement of Reclamation’s responsibility to avoid or
fully mitigate all material harm; it is no substitute for a detailed explanation of how
each aspect of the Proposed Project will comply with that important requirement; and
it is no substitute for a similar analysis when it comes to alternatives.

ii. The No-Harm To Third Parties Principle Should Be
Included In The Statement Of Purpose And Need
Because It Will Directly Affect The Selection Of
Alternatives, Impact Analyses, And Mitigation
Measures That Reclamation Must Develop And
Implement.

The Draft SEA’s statement of purpose and need is defective, too, for the same
reason discussed above — it fails to include Congress’'s no-harm requirement. The
Draft SEA merely says that the “intent of the Interim Flows release is to allow data to
be collected on flows, temperatures, fish needs, seepage losses, and water
recirculation, recapture, and reuse”'®; that the stated purpose is to “‘implement the
provisions of Paragraph 15 of the Settlement™'’; and that the need “is to support
collection of relevant data to guide future releases of Interim flows and Restoration
Flows."® Like the project description, this statement of purpose and need is much too
general, and could not and has not been used to ensure alternatives are developed
and/or screened consistent with the no-harm to third parties principle. Because the
statement of purpose and need omits the key project element of avoiding adverse
impacts to third parties, alternatives might be considered that seem to satisfy the
purpose and need as they are written in the current draft but that do harm to third
parties and so violate the Act and creates a fatal flaw in the Draft SEA.

% Act, § 10004(a)(4); Settlement, 1 16.
'8 Draft SEA at 1-1:27-28, 1-3:34-36.
7 Draft SEA at 1-5:6—10: see also lines 12-17 and 1-7:7-10.
18
id.
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jil. Reclamation Must Define “Harm” With More
Specificity To Satisfy The Act And Reclamation’s No-
Harm Commitment To The Authority.

To ensure it adheres to the no-harm commitment, Reclamation must include in
the Draft SEA a definition “harm” and use that definition as a critical component of all
"thresholds of significance”. The Authority proposes the following language:

The Act requires that the Proposed Project not harm third parties.
“Harm” here means

(1)  any impact that deprives third parties, including south-of-the-Delta
CVP contractors, of water that would otherwise be available to them in
the absence of the Proposed Project,

(2) any impact that adversely affects the reliability and water quality
of their water supply,

(3) any impact that increases the financial costs of their water supply
(such as cost to water purchase, operation and maintenance costs, etc.),
or

(4) any adverse impact to or obligation incurred by a downstream
water user, landowner, water agency, or levee district that occurs as a
result of, arises from or is caused by implementation of the San Joaquin
River Restoration Program.

Reclamation will assess project impacts by comparing conditions with
and without the Proposed Project, using the definition provided above as
a component of all "thresholds of significance". Reclamation will not
implement the Proposed Project in a manner that harms third parties.
The Proposed Project will either avoid impacts that cause harm or fully
mitigate for them.

To further protect third parties from harm, the Authority requests that
Reclamation clarify the definition of available capacity it included in the Draft SEA.
Section 10004(a)(4)(b) of the Act subordinates Reclamation's use of CVP facilities for
the Restoration Program, including the Proposed Project, to its use of CVP facilities to
move existing or future acquired water for south-of-the-Delta contractors. The Draft
SEA may not adequately address the potential harm to the Authority and other third
parties. In the Draft SEA, Reclamation defined "available capacity" as:

capacity that is available after satisfaction of all statutory and contractual
obligations to existing water service or supply contracts, exchange
contracts, settlement contracts, transfers, or other agreements involving

015171\0007\585253.4
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or intended to benefit CVP/SWP contractors served water through
CVP/SWP facilities.”"

The definition is unclear whether "existing" modifies "water service or supply
contracts," or whether it modifies all of the agreements listed. The law precludes
"existing" to modify all of the listed agreements. Thus, to avoid the ambiguity and
ensure the definition is consistent with the Act, as well as other sections of the Draft
SEA,% Reclamation must make plain that it is committed to implement the Proposed
Project in a manner that does not impair present and future obligations assumed for
the benefit south-of-the-Delta contractors. The Authority suggests the following
language:

Available capacity is the capacity that is available after satisfaction of all
statutory and contractual obligations to make deliveries through Delta
facilities, including but not limited to:

(1)  obligations related to Level 2 and Level 4 refuge water supplies,

(2)  obligations under existing or future water service, exchange, and
other settlement contracts to Central Valley Project contractors entitled
to Central Valley Project water through Delta Division facilities,

(3) all obligations under existing or future transfer, exchange, or other
agreements involving or intended to benefit Central Valley Project and/or
State Water Project contractors served through the Delta Division
facilities, including the Environmental Water Account, Yuba Accord, or
similar programs,

(4) obligations under existing or future long-term water supply
contracts involving State Water Project contractors served through Deita
Division facilities, and

(5) all water delivery obligations established by the State Water
Project Water Supply Contracts, including, but not limited to, the
categories of deliveries set forth in Article 12(f) of such contracts.

SLDMWA- 6
B. Reclamation Is lllegally Segmenting Environmental Review
For The Restoration Program.

Agencies may not segment a major federal action into smaller components to
avoid either the application of NEPA or the preparation of a more detailed assessment
of the environmental effects of the overall federal action. “Segmentation is to be
avoided in order to ensure that interrelated projects, the overall effect of which is
environmentally significant, not be fractionalized into smaller, less significant actions.”

' Draft SEA at 2-8:1—4, emphasis added.
2 Draft SEA at 2-20:23-24.

015171\0007\685253.4
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Indeed, to minimize the threat of segmentation, the Council of Environmental
Quality’'s NEPA Regulations contain detailed requirements pertaining to the scope of
actions that must be considered. An environmental document must consider
“connected actions,” “cumulative actions,” and “similar actions.” Actions are
“connected” and must be considered in a single environmental document if they:

(1) automatically trigger other actions that might require
environmental impact statements;

(2) cannot or will not proceed unless other actions are taken
previously or simultaneously; or

(3) are interdependent parts of a larger action and depend on the
larger action for their justification.

The Ninth Circuit applies an “independent utility” test to determine whether
multiple actions are so connected as to mandate consideration in a single
environmental document. The crux of the test is whether each of the actions would
have taken place with or without the other and thus had "independent utility."

i. The Draft SEA Separates Review Of The 2012 Interim
Flows Program From The Restoration Program.

The Draft SEA illegally segments environmental review of the Restoration
Program. Because of the manner in which Reclamation has developed the
Restoration Program, released interim flows, and implemented other elements of the
Restoration Program, each Interim Fiows Program is closely related to and bound up
with the overall Restoration Program. Therefore, Reclamation was required, but failed
to, undertake programmatic environmental review of the Restoration Program before
implementing its elements (i.e., the Interim Flow Program). Indeed, the Draft SEA
concedes the 2012 Interim Flow Program has no independent utility. The Draft SEA
provides, besides extending the 2011 “Interim Flows Proj2 ct for one additional year”, it
“generally does not change other aspects of this project.” !

il The Draft SEA lllegally Separates Review Of
Reclamation's Release Of Interim Fiows From
Reclamation’'s Recapture And Recirculation Of Those
interim Flows.

In the Draft SEA, Reclamation has also illegally segmented the review of
Reclamation's release of interim flows from Reclamation's recapture and recirculation
of the interim flows. That the Proposed Project and the recapture and recirculation of
interim flows are intertwined is apparent, even from the Draft SEA’s discussion. In the
Draft SEA, Reclamation wrote: “interim Flows and their associated actions are directly
related to the availability of water for recirculation back to the Friant Division long term
contractors.” It also provided:

2! Draft SEA at 1-2:22.

0151710007\585253.4
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Under the WY 2012 Interim Flows, recirculation of recaptured water to
the Friant Division could require mutual agreements between
Reclamation, DWR, Friant Division long-term contractors, and other
south-of-Delta CVP/SWP contractors.?

Yet, Reclamation admits that it is reviewing the recapture and recirculation of the
interim flows outside of the Draft SEA:

Reclamation is working with the Friant Division long-term water
contractors to prepare a separate Environmental Assessment to
determine possible mechanisms to either exchange or deliver to the
Friant Division long-term contractors recaptured water stored in San Luis
Reservoir.

Indeed, in this case, there can be no reasonable dispute that, in 2012, provision of
interim flows and the recapture and recirculation of those flows are connected. There
is no water to recapture and recirculate without the interim flows.2* Those two
elements result from a single settlement agreement and a single act of Congress.”
Consistent with that, in 2010, Reclamation filed a single petition with the State Water
Resources Contro) Board to modify Reclamation’s water rights to allow it to implement
both components.“® For all of these reasons, Reclamation has unlawfully segmented
two elements of the same action. Accordingly, the Draft SEA here does not meet

_______minimum standards set by NEPA.
SLDMWA- 7

C. The Draft SEA Does Not Consider The Congressionally
Mandated Recapture And Recirculation Plan.

The Authority has already noted above NEPA demands an accurate description
of the Proposed Project. The description of the Proposed Project, however, is
materially lacking. It does not include the congressionally mandated plan for
recirculation, recapture, reuse, exchange, or transfer of interim flows. That plan is
expected to define, among other things, the criteria to determine the volume of interim
flows available for recapture, the pumping facilities where the water will be recaptured,
and the priority of use for those facilities. It is also expected to determine priority of
use for facilities in which Reclamation might store the recaptured interim flows. And,

22 Draft SEA at 3-19:7-10.
3 Draft SEA at 3-19:10—13 (emphasis added).

2* Draft EA/FONSI for Recirculation of Recaptured Water Year 2011, San Joaquin River
Restoration Program Interim Flows (2011 Recirculation Draft EA) at 8 (explaining that the Draft EA
considers “water stored in [San Luis Reservoir] or Millerton Lake as a result of WY 2011 iInterim
Flows"{emphasis added)).

% gee 2011 Recirculation Draft EA at 1.

% See State Water Board Order WR 2010-0029-DWR, Order 2011-0001-EXEC. Copies of Order
WR 2010-0029 DWR and Order 2011-0001-EXEC are attached to our comments on the 2011
Recirculation Draft EA and are hereby incorporated herein by this reference.
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the plan will need to be consistent with the legal requirements imposed by the Act and
discussed above. Without that plan, Reclamation cannot adequately describe the
Proposed Project and has not done so in the Draft SEA. As a result, Reclamation
does not and cannot accurately discuss or analyze impacts of the Proposed Project.
It does not and cannot determine if the Draft SEA presents a reasonable range of
alternatives. And it does not and cannot adequately support conclusions and findings

made in the Draft SEA and draft FONNSI.
SLDMWA- 8

D. The Draft SEA Does Not Consider The Impacts Of The
Reintroduction Of Chinook Salmon.

In the Draft SEA, Reclamation states clearly that "Chinook salmon will not be
reintroduced to the river during WY 2012."" In a footnote on that same page,
Reclamation explains: "The Settlement schedule identifies the reintroduction of
Chinook salmon by December 31, 2012. WY 2012 Interim Flows would be between
October 1, 2011 and September 30, 2012, which is outside of the timing of this
release target date."® However, in that same footnote, Reclamation equivocates.
Reclamation writes: "If Chinook salmon are scheduled to be released prior to the
conclusion of WY 2012, Reclamation will coordinate with NMFS."?®® That equivocation
is unnecessary. Reintroduction of Chinook salmon cannot occur in Water Year 2012,
at a minimum, because infrastructure required under the Settlement is lacking,” and
necessary authorization and rules associated with the reintroduction have not been
respectively obtained and issued.

Of great importance to the Authority and to the reintroduction of Chinook
Salmon is an application filed by the United States Fish and Wildlife Service on
September 29, 2010. That application, titled: "10(a)(1)(A), Enhancement of Species
Permit Application for the Reintroduction of Central Valley Spring-Run Chinook
Salmon into the San Joaquin River", however, is legally inadequate. Prior to Chinook
salmon being reintroduced, the United States Fish and Wildlife Service would have to
amend its application and the National Marine Fisheries would have to act on that
application. The Authority previously provided comments to the National Marine
Fisheries Service on that application, explaining its inadequacies. Those comments
are attached hereto and incorporated herein by this reference.

E. The Draft SEA Fails To Adequately Analyze At Least Six
Specific Potential Harms To Third Parties.

The Authority previously raised to Reclamation during comment period for
environmental documents for elements of the Restoration Program the same
concerns raised in this letter. Those concerns were not adequately addressed in prior

77 Draft SEA at 2-16:5-6.
2 Draft SEA at 2-16, fn.4.
2 d.

¥ Settlement, § 11.
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Reclamation responses to comments, and they have not been adequately addressed
in the Draft SEA. The Authority repeats its concerns, with the expectation that
i i i i EA and in the final SEA.
SLDMWA- 9
i Water-Quality Degradation In The Delta-Mendota Canal
And Mendota Pool.

During 2010 and 2011 operations, water-quality impacts on the Delta-Mendota
Canal and Mendota Poo! resulted from releases of interim flows, and the Authority,
other stakeholders and Reclamation have developed a water-quality response plan for
the Delta-Mendota Canal and Mendota Pool that would prevent this kind of harm to
third parties in the future. Nonetheless, in the Draft SEA, the impacts fo Delta-
Mendota Canal and Mendota Pool water quality caused by the Proposed Project must
be identified and Reclamation must discuss how the response plan will avoid those
impacts.

Further, Reclamation's prior responses regarding water quality on the Delta-
Mendota Canal and Mendota Pool were inadequate. Reclamation discounted the
water-quality on the Delta-Mendota Canal and Mendota Pool by asserting water-
quality degradation has occurred in the on the Delta-Mendota Canal and Mendota
Pool before Reclamation began implementing the Restoration Program. Reclamation
suggested that the water-quality impacts identified by the Authority were therefore not
unique to the Proposed Project and thus not Reclamation’s responsibility. Such a
response completely sidesteps the concern that the Authority raised then and which it
reiterates now, namely that the Proposed Project causes impacts by creating water-
quality issues at times when or to a degree they would not occur without
implementation of the Proposed Project.

ii. Reduced Access To Flood Flows. SLOMWA-10

Reclamation needs to ensure that the water supply of the south-of-the-Delta
CVP water-service contractors will not be adversely impacted when the Proposed
Project reduces flood flows below Friant Dam. Historically, flood flows below Friant
Dam that reached the Mendota Pool have been delivered to the members of the San
Joaquin River Exchange Contractor Water Authority, and a like amount of water has
been "backed up" into San Luis Reservoir. That backed-up water has been made
available to south-of-the-Delta CVP water-service contractors. The flood flows
historically accounted for as much as 25 percent of the annual water supply available
to them. Depending upon how Reclamation develops and implements the Restoration
Project, Reclamation could reduce the occurrence of flood flows and consequently the
water supply of the south-of-the-Delta CVP water-service contractors. To ensure that
those adverse impacts do not occur, or, if they do, that Reclamation fully mitigates for
them, Reclamation must evaluate Friant Dam operation consistent with the "threshold
of significant” and definition of "harm" presented above. Reclamation must consider
conditions (hydrologic, regulatory, etc.} with and without the Proposed Project.

The Authority raised this concern last year as well. Reclamation’s response
was that “[blecause of the short-term and temporary nature of the Proposed Action,

015171\0007\585253.4
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impacts to water supply would be less than significant” — without any further
explanation or analysis whatsoever. Such a superficial and cursory approach again
this year would be grossly inadequate. Reclamation must consider the impacts of the
Proposed Project under a range of hydrology. And, regardless of the duration or
permanence of the Proposed Project, if it causes unmitigated harm to third parties, it
violates both the Act and Reclamation’s express commitments.

Likewise, it is insufficient to do as Reclamation did last year and simply quote
section 10004(f) of the Act and state that the Proposed Project will “be implemented
consistent with the Act’ — without saying how or including an express, detailed
definition of what constitutes harm (see discussion in part 2(AXiii) above) — and
merely concluding that it will “not involuntarily reduce non-Friant Division contract
water allocations.”' The Act and Reclamation’s express commitments require
Reclamation to avoid alf unmitigated harm to third parties.

Finally, even if the Proposed Project will not run afoul of section 10004(f) or any
other part of the Act or Reclamation’s commitment to do no harm, the Draft SEA still
does not give a detailed explanation of how Reclamation will implement the
Restoration Project without harm to third parties. Cursory conclusions are legally
insufficient under NEPA and must be supported by detailed analysis and %§planation

to show a rational connection between the evidence and the action chosen.

iii. Reduced Access To Facilities. SLOMWA- 11

Reclamation must also ensure that flows under the Proposed Project do not
take precedent over historical and pemmitted flood-flow routing. And Reclamation
must ensure that during flood operations, the channel capacity to the Mendota Pool
provides for the delivery of water to meet demands of the San Joaquin River
Exchange Contractor Water Authority members. If the interim flows are given priority
and use of the channel capacity for releases past the Mendota Dam during flood-flow
operations, south-of-the-Delta contractors will be deprived of water that they would
otherwise have received, water that would have been conveyed at the Mendota Pool
and beneficially used. An accounting methodology and description of how the channel
capacity will be prioritized must be included in the Draft SEA’s description of the
Proposed Project.

Similarly, given the limited capacity of the CVP and SWP to pump water from
the Delta, Reclamation must ensure that recapture of flow under the Proposed Project
through CVP and SWP pumping facilities is pumped only after all water that is
available to the Authority and other affected third parties is pumped (including water
available through transfer or exchanges). The pumping prioritization regime needs to
be added to the Draft SEA's project description. When the Authority raised similar
concerns last year, Reclamation responded simply by referring to its answer to the

¥ Final EA for WY 2011 Interim Flows at 96, response to SLDMWA & SWC-5.

32 ptotor Vehicle Mirs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S.
29, 52 (1983); accord Humane Society of U.S. v. Locke, 626 F.3d 1040, 1048 (9th Cir. 2010).
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concerns about reduced flood flows. For all the same reasons that are detailed in the
last two paragraphs in part 2(E)(ii) immediately above, this response would be wholly
inadequate to this comment as well.

SLDMWA- 12
iv.  Adverse Changes In New Melones Dam Operations.

The Draft SEA addresses New Melones Dam releases by stating that “[w]ater
to be released from New Melones Reservoir to meet Delta water quality objectives is
not part of the Proposed Action and would not be considered part of the recaptured
flows.”™® But that does little to address the concem. The Authority recognizes that
New Melones water is not a facility Reclamation will use to provide interim flows.
Nonetheless, the Restoration Project, and specifically the interim flows, could result in
changes in New Melones operations that adversely affect third parties including the
Authority's member agencies.

Current CVP operations intended to achieve Reclamation's responsibility for
water-quality objective often require New Melones Dam releases. During certain
periods, release of that water results in water being available to be pumped from the
Delta by the CVP and SWP. The Proposed Project might result in reductions in New
Melones Dam releases; the interim flows might provide the water needed to meet
water-quality objectives otherwise met with releases from New Melones. If that
happens, depending on how Reclamation accounts for interim flows and recapture
and recirculates interim flows, Reclamation could harm third parties by depriving them

of water they otherwise would have in the absence of the Restoration Program.

SLDMWA- 13
V. Increased Regulatory Burden At CVP Facilities.

The Authority and other interested third parties bear numerous regulatory
burdens imposed on the CVP, SWP, and other Delta water facilities. The Proposed
Project could change the hydrograph of the San Joaquin River, hydrodynamics in the
San Joaquin River and the Delta, and operation of the CVP, SWP and other Delta
water facilities. These changes might impact regulatory agencies’ analyses and lead
them to augment or shift more regulatory burden onto the water supply otherwise
available to the Authority’'s member agencies, as well as others. Reclamation must
consider the possibility that the Proposed Project might result in increased regulatory
burdens, identify those potential impacts, analyze them fully, and explain how
Reclamation will completely mitigate for impacts that may be caused to third parties,
as the Act and Reclamation’s agreements require.

SLDMWA- 14
vii To The Degree That The Proposed Project Might
Reduce The Supply Of Water To The Authority's
Member Agencies, Impacts To The Human
Environment Are Likely.

For all of the reasons the Authority previously explained, by law the Proposed
Project cannot reduce the Authority’s water supply. However, if it does the Proposed

B Draft SEA at 2-12:10-12.

015171\0007\585253.4
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Page 14

SLDMWA- 14

Project will likely adversely affect the human environment by, among other things,
resulting in land subsidence, deteriorating air quality, or exacerbating environmental
justice issues. Thus, the Draft SEA would needs to consider those affects, if the

Proposed Project is not developed inconsistent with the law and does not protect the
Authority's member agencies from harm.

The Authority looks forward to reviewing a revised and recirculated Draft SEA
and Draft FONNSI, which are consistent with the Authority's comments.

Sincerely,

.

Jon D. Rubin

Enclosures
cc: Daniel Nelson

015171\00071585253.4
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3.12 San Luis & Delta-Mendota Water Authority and
State Water Contractors

San Lads & Trdtn-Mendots Water Anthiarity “Stace Water Contisclory; Inic:

POBu Y 1421 L Stiest, Bulte 1080
Lioa Banos, GA53638° Syeramente, CA 2514

; 1 Phiflips. T :
‘SIRRP Program Manager &JRRP‘ﬁoqram Maﬂager
U.S. Bureay of Reclamation _ Cal. Department.of Water Resources:
2800 Cottage Way, MP-170 3374 Shields Avenue.
‘Gacramento, CA 95825-1868 . Fresna, CA93726

Re:  Environmental. Assessmernl, Proposed Finding: of No Sigrtficent Impact,
Inftial Stadyy; and Draft Mifigated Nagative Declaration for the San Joaquin
River Restoration. Progranrs: Waler Year 2610 Interim Flows Projoct

Desait M7, Phillips ard Mi. Fallienbiérry:

The SanLufs & Défta-Mendota Water Auithiority and the State Water-Cantractors
(coliectively, “Waler Agencies’) submit the- following Sofwnents on the diaft
efwirohmental asdessment, profiosed finditig of o significant impact, inftial Stiy, and
draft initigated négative declaration (Draft EAFONSIASANDGY: for the San’ Joaguin
River Restoration Progtamis. ("SJRRP") Watsr Yedr 2010 (WY 20107, Interir. Flows

Project ('Proposed Froject”). . The Waler Agencies present thelr cominents with the
hope-theéy will be addressed, tive Draft EAFONSIISMND will be:revised, ‘and. the final
EAFONSIASMND WMI thersby coriwly with the nindates of the Netional Efvironiefital
Policy-A¢t and the California Edvironmental Quality Act:

The Watér Aencies support the Stipulation of Settlement in Natral Resources
Defanse Cobngl, etal v. Kirk Rogers; ot al. ("Setllement”) and actions takan consisterit
with the légal mandates and aﬁtmfiﬂeu provided under the San Josquih River
Restoration Seftiernent Adt, Public Law 148-359 (“Act). However, as more fully
explained below; the Water Agencies are concermed the description of the Froposed
Project s net.consistent, and the: Proposed Project miay not satisfy the Purpose and
Need, 29 sections of the Draft EAFONSIASIMND indicate the Proposed Project, It
implemented, would violate the: S!tﬂe,mnt and the Act, They are aiso concernad that

Appendix | Final
Responses to Comments 3-111 September 2009
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the Proposed Froject is ;m into proper context, as the Draf EAFONSIASMND
falls o: discuss the wifecis of the Proposed Project in relation to aff potendially relevant
stafutes; lavis, progrims, and sgreements.

The: purpose and need for the Proposed Projact Is to implement the San Joequin
River ‘Restoration Program: (SIRRP", as established by the 2006 Stipulation of
Settlement In Netural Resources Defense Counsel, ot al. v, ik Rodpers, of ., and
authorized by the San Joaquin River Restoration Seitiement Act, Puhlk:l.&wlm
{Draft EA, pp. 1-1). Au such, the Proposed Project te explained as “the releasé of WY
2O Interim Flows amﬁk&nb%sﬂlﬂﬁm ard the AGt” (DriRt.EA, gp. 28). The
Froposed Project, as doss the Settiement and Act, contemplates the potential
racircuiations or recapture of the releases. in all cassa, however, i shotild be beyond
regsonable: dispute that the Intent of thie Seftiement and the: Act are, and the Proposed
Projact should be, limited to resiroidating or racapluring of releases In ¥ manner that
doss not adversely affect the Water Agencles’ members. {Sée, 0.3, Act, Public Law
146359, § 10004)4)). The Proposed Project does not reflect that intent and
fimitation” conglstently, The intent and: [mitation are also not properly reflacted In the
purposs and need.

The Drak EAFONSIASMND doss explain the Propossd Project would include
the. recapture of water, “subject to avallable capadity within CVP/SWP storage and
conveyance faciikies, including the -Jones and Banks pumping plants, the Califomia
Aquediict, the DMC, San Luls Reservolr and related pumping faclities, and othar
Nﬁﬂu of CVPISWP conlravtors.” {Dratt EA, pp. 2-9, 212, 2-26){eniphasis: added)).
The Oraft EAFONSIASMND includes othar limitations on- the recirculation. or recapture:
of water, (Ureft EA, p. 29). Howevar, nowhars. dmﬁm Draft: EAFONSUISIMND
provide a clear and direct sistement thet the recirculstion or recapture: of weter will not
cause any adverse: impact to the Water Agencies' membsrs. In fact, language ard
modeling results pressnted in the Draft EAFONS/ISMND suggest such impacts are
acceptable.

SLOMMASSWC-
la

Draft EA/FONSIASIMND oould be read to provide the
nded and/or required by the Settlement and Act, other

h
g
i
%:

Final
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SLDMWAESWC-  Furthier, the Draft EAIFONSIISMND: presents the results of modeling, which

- ghanges to:San Luls Reservolr, provide similar-data. The modeling: ofProperned Project

5 csWe- B

Mr. Jason Phillps
Mr, Pater Faulkenberty
Fags 3

sections of the Draft EAFONSUISMND, including the modeling, undermine such an:
inferpretation. For example, the description of He Proposed Project provides that the
“aximum quantity of WY 2010 interin Flows that could be diverted foin the
Restoration Ares [Tecirculated”] i limited by the combined diversion capacily at ali
Identified diversion points” (Dra%t EA, p, 2-27.) The Draft EA/FONSVIS/MND provides
gimilar statentents eisewhars. None of those statements are-limfted. Thers is.no cloar

consiraint that limits the Froposed Project’s use: of capacity to mpacity available only
#fter thie obligationa to/nesds of the Watsr Agencies’ members aire met.

indicate the Propased Project coulid adversaly impact the quantity and/or timing of waler
nonwycdqtn» Harvey O. Banks (Banks pumping piant) and C.W. Jones Pumping
Plaints. (Joives pumping plant) or etored in San Luis Reseivoir. Ailachment 110 the Dmaft
EAFONSIASMND presents & number of tables, dapicting modefing resutts, Soms: of
those tabiss (Tables 70-75) pressnt the: monthly averages of simutated ;miping by the:
CVP and SWP at the Jones and Banks pumping plants, respsctively. The tables show
atieastone morith i Gash Wiiter yair type iy viliich the Propomat Pmisctwlll pegatively.
Imipsct: CVPISWE plmping retes — sonie’ of which the u@mmwm be beyond
ressonable dispiite. For example, Table 75 shows a 5 percent adverss impact to
CVP/SWP pumping during August of critically dry yeers. Tables 121-126, which show

Impucts supgusts. mt Proposed Projec may, 4t ines, redice San Luls Resarvolr
storage. Again, there ars no stitements in the Oraft EAFONSIISMIND that the
Proposad Project will avold the impacts indentified In the modaiing, that the Proposed
Project wil{ be: implemanted in & manner corgistent with the Seétiemant andthe Act.

The CVF &nd SWF are. significantly regulated pursuant to the federal
Erndangerad Spapiea Act. The Draft EA/FONSIASMND doas not teke into account the
significanrt effedt the Propossd Projact may have on: the abifly of the CVP/SWP to
comply with those réguiations. R fsiis to analyze potential indirect impacts from any
potiential Increased reguiatory burders, Tor example, résulting frofy the: noreasad telke of

1 Yo prwide Mﬂntnhm WMMWWWMIMH&
mmmm% m&m of recaptured water mece avalile o the
Frhrﬁmrmmblrmdhm fromn Prﬂs&amwmu&npﬁriorm

(m' measines het acoourt for potertial losess: from diversione by: athers,
reopération of fxciitiee mmmm&nmﬁm wie) Ths exisience of and the marner in
which sush sn accounting would wmm&mmhmwwmn&m
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fisted species that could ocour when implementing the Proposed Project.? For instance,
if the. Proposed Projact results In addfional pumping at the Jones andior Banks
pumping plant arid-that additionel pamping causes the inclderital taks of ish autliorbad
under & Biological apinion (4., Deks smek, wirder run salmon, etc.), the take could
mwwwwmmmmwnmmmummmmmm
bﬁolagiml loﬁ. mrmm ﬂnmpmumpctmuwhm

would mwdmmmmammmwmm Thereareno
staternents in the Dealt EAFONSHISMND thet suggest the Proposed Project will be
implemented in & manner to avdid those typesof impacs,

Section §.0-of the Draft EATFONSHISMND describes a number of statutes, laws,
programs, and agreements. However, nowhere: In that section or elsewhere does the
Draft EAFONSUISHND discuss he dishortty of the Stte Water Resourtss Coitrol
Board ("State Walar Bosrd™) snd Calfomis Reglorial Water Quallty Control Bosrd in
relation to water quaiy, As an example and at & mismum, the Final
EA/EGNSIAS/MND shouid discues the State Wafer Board's periodic review of the 2006
Watter Guality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delte
Estuary ("Bay-Dsite Plan), in pénticuisr, the Final EAFONSUIS/MND should explain
that The: State Water Board will review water quaiity objectives (Le., the San Joadquin
River fiow objactia), which could result In the State Water Board sasigning to the
United States Bureau of Raclamation respansibility for mesting objectives, responsibiiy
that coykl burden operatiun ofthe Friant Divislon of the CVP.

SLDMRALENC- G,

A, The Draft EA/FONSIAS/MND does not consider the potential efficts of the
Proposed Project, with the consiraints imposed on the CVP and SWF by the 2008
biokigical opinion issuéd by the United States Fish snd Wildlife Service for CVP and
SWP gperations ("Smel BIOp") or the June 2000 bisiogical opinion fasued by the.
National Marine Fistieries Service for CVP and SWP operdtions. Ssctions of the Draft
EA/FONSIASMND are ncorsistart with those BiOps, For example, Old River and
Middle River ("OMB") lows Histest In Appendix G, Tables 76 % 81, excesd the alivwabie

¥ i adbition, the Sy e subject 1o negulaiion under ihe Stals Endangered Species Aot. Suck
mmsmmﬁqgmmwmmhw mmwmmmm
cersider s Proposed Prisject in tonlmed with Stite ESA regrtion.

Final | Appendix |
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revarge flow fimits under the Smek BIOp for most months under both the No Action and
Propased Action scenarios:

SLIMNARSWC-  B.  -The vafies listed in Table 4-40 do not match the October-February vatues
3b listed in Appundix A, Tables 70-75.

sooneswe- 4. Conclusion

4

Fer the reasohs stated gbove, the Water Agencies respectiully request that the
Draft EA/FONSIISMND b revieed to address ihe above-gtatedl cincerns., It addition
1o comesting the “other srors” noted above and discussing the authority of the State
Water Board and Csiiffomia Regional Waler Quality Control Board, the deseriptions of
the Purpose and Naéd snd thie Pioposed Project shold be révissd to state clearty that
implsmeristion of Proposed Project shall not Fave adverse impacie o the Waler
Agenciet’ members. (no adverss changs in quantity or timing of water daliveries, no
incragsed financia) burdens).

SLDMWAKEWE - The following definftion should be included snd used to define “available
g capacity”.

Pumping and conveyanoe that is available at the CW. Jones Pumping
Piant, at the Hatvey O. Banks Pumping Plint, in the Detta-Mendota Canal
or in the California Adqueduct, after sufistying all mry und conitractusi
obiigations: to make: deilveries through DeNa fciiities,” Including but not
fimited to; (1) cbligations. related to Level 2 and Level 4 refugs. water
supplies, (2) obligabons under existing or future water service, exchange,
and ofher settiemert coniracts 1o Central Valiey Project contretiors
eititied to: Central Valley ‘Project water through Delta Division facilities, (3)
all obfigations under existing or fulure trangler, exchange or other
sgreements: [rvolving or interded to benefit Contral Valiey Project snd/or
Siate Water Project coniractors served water through Defta. Division
faciiities, inciuding the Environmentat Water Acsount, Yubs Accord, or
slnifiar programs, {4) obligations under extatlng or Riture long-term water
supply contracts: invalving State Water Project cmtmiom served State

* For piiposes 6f fhis defiition, "Deta Tagiities” shoukd mean thoes exieling $nd Tufure Certtal Vstiey
Project 200 State ‘Wabsr Project Taciibes in :and soull of e Sactarmento-San Josguin: Rivers Detta,
inciuding, bt tot Bmited to, this G, W. Jones Pmnping Plant, Deits: Mendols Canal, O'Nell Forstiay,
cmsmmwmmsmmm eﬁhancmpm Harvey ©. Banks Pumping
Plapt ahel the: CaBfomia Aduediuct.
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Water Project water through Delta Division facilities, and (5) il -water
delivery obligations established by the Stute Water Project Water Sipply
Contracts, including, but not mited to, the categories of deliveries sat

forth in Article 12(f) of such Contracts:
SLDMWASSWC - And, the. Final EAFONSIASMND should state clearly the modeling results that
6 show adverse changes to CVP/SWP pumping and storage (‘Whmr quantity or fiming)

are not reflective of how the Proposed Project will be implamented. That because of the
Settlement and the Act, implementation of the Proposed Project will not cause any

adverse effect o the CVPISWP (excapt the aontsmptasod impacts within the Friant
Division).

Thank you for your considoration of the comments.

Very truly yours,
Daniel G. Nalgon Terry L. Erlawine
Executive Director Genersl Manager

San Luis & Deita-Mendota Water Authority State Water Confractors

Final ' Appendix |
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: The Draft ENIE)raft?a., ONST.
Settlement, and speciﬁcaﬂy e Proposed Project, cannot cause ham. 1t does so by
-appropriately Menﬂfymg no ‘impact to the Authority's: member agencies. Given iits

implicitly . acknowiedge rmp&enient'atlbﬁ '6f t"he

lement, the: fmat ENFONst _shagld state clearly o

- condrﬁons ‘when the-:Settlermm (or an eiement thereof) is impiemerrted Oniy that hype

of companson wiﬂ ensure mlementatton of the Settlemnt does not adversely afﬁect

(00ITE 1)

"Reclamation wiﬂ not umpsemm the
ly affect third parties. Reclamation will .~ -
itmns wrth and withom?implemantation o
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San Luis & Delta-Mendota Water Authority State Water Contracfors, Ine,

P O Box 2157 o 1121 L Street, Suite 1050
Los Banos, CA 93635 3 . Sacramento, CA 95814

July 23, 2010

Via e-mail: InterimFlows@restoresjr.net
-And U.S. Mail

Michelle Banonis

Natural Resources Specialist
U. S. Bureau of Reclamation
2800 Cottage Way, MP-170
Sacramento, California 95825

Re:  Draft Supplemental EA/Proposed FONNSI for the San Joaquin River
Restoration Program's Water Year 2011 Interim Flows Project

Dezar Ms. Banonis:

The San Luis & Delta-Mendota Water Authority and the State Water Contractors
(collectively, “Water Agencies”) submit the following comments on the draft
supplemental environmental assessment and finding of no new significant impact (“Draft
SEA/FONNSI") for the San Joaquin River Restoration Program’s (“SJRRP”) Water Year
2011 Interim Flows Project (“Proposed Project”). As the Water Agencies have
expressed previously, they support the Proposed Project. That support, however, is
based, in part, upon the United States Bureau of Reclamation implementing the SURRP,
including the Proposed Project, consistent with the underlying principle that it will not
harm third parties, including the member agencies of the Water Agencies.'
Implementation of the SURRP in Water Year 2010 highlighted risks that future actions to
implement the SJRRP, including the Proposed Project, might not adhere to the no-harm
principle; risks that are simply unacceptable to the Water Agencies. They include:

' The Water Agencies define harm as any impact that deprives the members of the Water Agencies of
water that would otherwise be available in the absence of the Proposed Project, any impact that affects
the reliability of the Water Agencies members’ water supply, and any impact that increases the financial
costs associated with the Water Agencies members’ water supply (cost to water purchase, operation and
maintenance costs, etc.).
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Within the Deita — The risk of harm: (1) if recirculation relies upon capacity
not in excess of that needed to move water for the benefit of the Water
Agencies’ members, or (2) if recirculation causes the incidental take of
species protected under the federal Endangered Species Act, and, for the
State Water Project, state Endangered Species Act.

Upstream — The risk of harm as a result of Reclamation re-operating
Friant Dam or New Melones Dam.

In River — The risk of harm to lands within the areas served by the Water
Agencies members if restoration flows cause seepage.

The Water Agencies hope Reclamation eliminates those risks by adopting the changes
proposed in this letter.? ¢

The Settlement And The Law Protect The Water Agencies From Harm

The Stipulation of Settlement in Natural Resources Defense Council, et al. v. Kirk
Rogers, et al, (“Settlement’) and the San Joaquin River Restoration Settlement Act,
Public Law 146-359 (“Act”) require the United States Bureau of Reclamation
(“Reclamation”) to implement the San Joaquin. River Restoration Program without
harming third parties, including the Water Agencies’ member agencies. (Act, §10004(f),
{(g).) Reclamation and the California Depariment of Water Resources ("DWR”"} have
acknowledged the protections the Settlement and the Act afford the Water Agencies.

On July 20, 2009, the Water Agencies submitted to Reclamation and DWR
comments on the SURRP WY 2010 draft environmental assessment, proposed finding
of no significant impact, initial study, and draft mitigated negative declaration. The
Water Agencies’ comments identified deficiencies in the draft environmental
assessment. Specifically, the Water Agencies explained: “[NJowhere does the Draft
EA/FONSI/IS/MND provide a clear and direct statement that the recirculation or
recapture of water will not cause any adverse impact to the Water Agencies’ members.
In fact, language and modeling results presented in the Draft EA/FONSI/IS/IMND

2 The Water Agencies attach to this comment fetter and hereby incorporate herein by this reference the
comments submitted on the draft environmental assessment and draft finding of no significant impact for
the recirculation of recaptured 2010 San Joaquin River Restoration Program Interim Flows and the draft
environmental assessment, proposed finding of no significant impact, initial study, and draft mitigated
negative declaration for the San Joaquin River Restoration Program's Water Year 2010 Interim Flows
Project.

The Water Agencies also support the comments submitted by the San Joaquin River Exchange
Contractor Water Authority and the San Joaquin River Resource Management Coalition on the Proposed
Project.




”~ ”~

Michelle Banonis, Natural Resources Specialist
U.S. Bureau of Reclamation

 July 23, 2010

Page 3

suggest such impacts are acceptable.” We appreciated Reclamation and DWR attempt
to address the comment by including additional language in the final
EA/FONSI/IS/MND.? _

We also appreciate that Reclamation and DWR have employed the appropriate
framework for their impact analyses. In the environmental assessment for the SJIRRP
in Water Year 2010, Reclamation and DWR compared the then existing conditions
without and with implementation of the Interim Flow Project to determine if adverse
impacts would result. Reclamation employed the same comparison in its Draft
Environmental Assessment and Draft Finding of No Significant Impact for the:
Recirculation of Recaptured 2010 San Joaquin River Restoration Program. Interim
Flows. A comparison of then-existing conditions “without” versus “with” the SIRRP is
the type of comparison needed annually to ensure the Water Agencies are not injured
by the Projected Project. '

Information Developed In Water Year 2010 Demonstratas Additional Protections
Are Needed To Avoid The SIRRP Harming The Water Agencies

The Water Agencies provide 5 examples of potential harm the SJRRP can cause
to it members.

1. In 2010, implementation of the SURRP has demonstrated that there are
inadequate flow measurements in the system to accurately account for the flows under
the SJRRP entering into the Mendota Pool and to determine the amount of those flows
available to be recaptured and recirculated. Reclamation has yet to finalize a
Recapture and Recirculation Plan. Certain measurement stations provide only stage

® Reclamation and DWR incorporated into the final EA/FONSI for WY 2010 language it believed
addressed the comment of the Water Agencies. Implementation of the SJRRP in WY 2010, however,
demonstrated the language had ambiguity. The Water Agencies request the following language replace
the definition of Available Capacity that appear on page 2-6 of the Draft EA/FONSI:

Available capacity is the capacity that is available after satisfaction of all statutory
and contractual obligations to make deliveries through Delta facilities, including but
not limited to: (1) obligations related to Leve! 2 and Level 4 refuge water supplies,
(2) obligations under existing or future water service, exchange, and other
settlement contracts to Central Valley Project contractors entitled to Central Valley
Project water through Delta Division facilities, {3) all obligations under existing or

. future transfer, exchange or other agreements involving or intended to benefit
Central Valley Project and/or State Water Project contractors served water through
Delta Division facllities, including the Environmental Water Account, Yuba Accord,
or similar programs, {4) obligations under existing or future long-term water supply
contracts involving State Water Project contractors served State Water Project water
through Delta Division facliities, and (5) all water delivery obligations established by
the State Water Project Water Supply Contracts, including, but not limited to, the
categories of deliveries set forth in Article 12(f) of such Contracts.
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data but no flow data. Other stations require on-going correction factors. Without
adequate real-time continuous flow measurement data at strategic locations, the
accounting of flows and credits to Friant are only estimates. To properly account for the
flow under the SJRRP and determine the effects of water released and recaptured
under the SJRRP, Reclamation must install and maintain continuous monitors at
Gravelly Ford, below Bifurcation Structure, Sack Dam and Washington Road, and,
publish on its website or the website for the SJRRP, no less than daily, data produced
by the monitoring equipment. This upgraded monitoring needs to be included as part of
the Project Description.

2. During 2010 operations, water quality impacts in the Delta-Mendota Canal
and Mendota Pool resulted from the SJRRP. Although Reclamation was eventually
able to adjust the manner in which it was implementing the SJRRP to prevent the water
quality conditions from continuing, the Warren Act and Mendota Pool well pumpers had
to curtail pumping during the intervening period of quality impacts. in 2011 and beyond,
Reclamation must ensure the SJRRP is implemented. in a way that accounts for
changes in water quality and avoids adverse water qualityconditions. Accordingly, the
Water Agencies propose Reclamation develop, with direct involvement by the Water
Agencies, a water quality response plan for the Delta-Mendota Canal and Mendota
Pool, and include a description of that plan in the Project Description.

3. Reclamation must ensure the water supply of the south of the Deita
Central Valley Project water service contractors, included -many members of the
Authority, is not adversely impacted when implementation of the SURRP reduces flood
flows that would have been realized below Friant Dam absent the SIRRP. Historically,
flood flows below Friant Dam reaching the Mendota Pool have been delivered to the
members of the San Joaquin River Exchange Contractor Water Authority and a like
amount of water has been backed up in San Luis Reservoir. That backed up water has
been made available to south of the Delta CVP water service contractors. The flood
flows historically accounted for as much as 25 percent of the water supply availabie to
south of the Delta CVP water service contractors. The SJRRP could reduce the
occurrence of flood flows, and therefore the water supply of the south of the Delta
Central Valley Project water service contractors. To ensure those adverse impacts do
not occur, Reclamation must evaluate Friant Dam operation under the then-existing
conditions (hydrologic, regulatory, etc.) with and without the SJRRP and develop
actions to avoid, or at least fully mitigate for all impacts. The evaluation must be based
upon a determination of how Friant conveyance and delivery operations would have
occurred absent SJRRP (again, under the then-existing conditions, including hydrologic
and regulatory) rather than strictly theoretical operations. The accounting must be
made a part of the Project Description to assure that the Project will not trigger
additional environmental impacts within the service areas of the Water Agencies.
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4, Reclamation must ensure flows under the SIRRP do not take precedent
over historical and permitted flood flow routing: Reclamation must also ensure that
during flood operations, the channel capacity to the Mendota Pool provides for the
delivery of water to meet the demands of the San Joaquin River Exchange Contractor
Water Authority members prior to delivery of flows under the SJRRP. If the SJIRRP
flows take priority and use the channel capacity for releases past Mendota Dam during
a flood flow operations, south of the Delta CVP water service contractors will be
deprived of water they would otherwise have received, water that would have been
conveyed to the Mendota Pool and beneficially used. An accounting methodology and
description of how the channel capacity will be prioritized must be included in the ’
Project Description.

5. Current operations for water quality require New Melones Dam releases to
meet water quality objectives measured at Vernalis, California. During certain periods,
release of that water resuits in additional water available to be pumped from the Deilta
by the CVP and State Water Project. As a result of flows under the SURRP, New
Melones Dam releases could be reduced by a like amount of flows under the SJRRP to
meet the water quality objectives. The flow under the SJRRP could then be eligible to
be recaptured at the CVP and SWP pumping facilities for. return back to water users
with the CVP Friant Division. If that were the case, the SIRRP would result in a water
supply impact to third parties, as absent the SJRRP flows, the New Melones Dam
releases would allow additional water to be pumped by the CVP and SWP. An
accounting methodology that ensures this potential impact is avoided must be added to
the Project Description.

6. Given the limited- capacity of the CVP and SWP to pump water from the
Delta, Reclamation must ensure that recapture of flow under the SJRRP by the CVP
and SWP pumping facilities is pumped after ail water available to the Water Agencies
members is pumped (including water available through transfer or exchanges). (See
footnote 3.) The pumping prioritization regime needs to be added to the Project
Description.

The Risk of Harm Outlined Above, If Not Addressed Will Result In A Final
SEA/FONNSI That Violates NEPA

The Draft SEA/FONNSI violates the National Environmental Policy Act (“NEPA”).
As outlined above, the Seitlement and Act requires Reclamation to develop the
Proposed Project in a manner that ensures no harm to third parties. The Proposed
Project as described in the Draft SEA/FONNSI has not done that. The consequence is
the Draft SEA/FONNS! does not include an adequate description of the “proposed




~ ~

‘Michelle Banonis, Natural Resources Specialist
U.S. Bureau of Reclamation

July 23, 2010

Page 6

action” or a Proposed Project that satisfies the “purpose and need.” And, the SJRRP
could harm third parties, including the Water Agencies member — harm not identified or
other considered in the draft SEA/FONNSI. To comport with the Settlement, the Act,
and NEPA, the Draft SEA/FONNSI must be revised to descnbe the Proposed Project
and the Purpose and Need consistent with these comments.®

[(NRES

Daniel G. Nelson | Terry L. Erlewine

Very truly yours,

Executive Director General Manager
San Luis & Delta-Mendota Water Authority State Water Contractors

* The Draft SEA/FONNSI suffers from another legal defect. NEPA prohibits “segmentation” of large
federal project into segments to avoid full disclosure of adverse environmental andfor socioeconomic
impacts. The Draft SEA/FONNSI creates a segmentation problem by characterizing the Proposed Project
as mere “continuation” of “temporary” activities. (Draft FONNSI, p. 1; Draft SEA, pp. 1-1 = 1-5, 2-1 = 2-2)
The Draft SEA/FONNSI further defers preparation of the environmental impact statement (“EIS”) for the
project and instead continues to divide it into segments. By deferring meaningful analysis of the
Proposed Project's impacts as a whole, the actual consequences of this series of actions may be
overlooked or understated. in this manner, the Draft SEA/FONNSI understates impacts to agricuttural
resources, hydrology and water quality, as well as socioeconomic impacts, among others, particularly on
a cumulative basis. Comprehensive NEPA review is necessary where, as here, Reclamation is
undertaking several proposed actions that may have significant cumulative and synergistic environmental
impacts on the region.

® The Draft SEA/FONNSI states that it “will be used to support Reclamation's petition to the SWRCB" to
allow the release and rediversion of WY2011 Interim Flows, and that in evaluating the petition, the
SWRCB “must consider potential impacts to other legal users of water.,” (Draft SEA, p. 1-2.} The
information provided in the Draft SEA/FONNSI is inadequate for this purpose because it fails to ensure
the Proposed Project will avoid adversely impacts (injury) to the Water Agencies’ members.
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San Luis & Delta-Mendota Water Authority State Water Contractors, Inc.

P O Box 2157 _ 1121 L Street, Suite 1050
Los Banos, CA 93635 . Sacramento, CA 95814

July 20, 2009

Via: E-mail: InterimFlows@RestoreSJR.Net Via E-mail: Faulkenb@Water.Ca.Gov

Mr. Jason Phillips Mr. Kevin Faulkenberry

SJRRP Program Manager SJRRP Program Manager

U.S. Bureau of Reclamation Cal. Department of Water Resources
2800 Cottage Way, MP-170 _ 3374 Shields Avenue

Sacramento, CA 95825-1898 : ' Fresno, CA 93726

Re:  Environmental Assessment Proposed Finding of No Significant Impact,
Initial Study, and Draft Mitigated Negative Declaration for the San Joaquin
River Restoration Program’s Water Year 2010 Interim Flows Project

Dear Mr. Phillips and Mr. Faulkenberry:

The San Luis & Delta-Mendota Water Authority and the State Water Contractors
(collectively, “Water Agencies”) submit the following comments on the draft
environmental assessment, proposed finding of no significant impact, initial study, and
draft mitigated negative declaration (“Draft EA/FONSI/IS/MND"} for the San Joaquin
River Restoration Program’s (“SJRRP") Water Year 2010 (“WY 2010"} Interim Flows
Project (“Proposed Project”). The Water Agencies present their comments with the
hope they will be addressed, the Draft EA/FONSI/IS/MND will be revised, and the final
EA/FONSI/IS/MND will thereby comply with the mandates of the National Environmental
Policy Act and the California Environmental Quality Act.

The Water Agencies support the Stipulation of Settlement in Natural Resources
Defense Council, et al. v. Kirk Rogers, et al. (“Settlement”) and actions taken consistent
with the legal mandates and authorities provided under the San Joaquin River
Restoration Settiement Act, Public Law 146-359 (“Act’). However, as more fully
explained below, the Water Agencies are concerned the description of the Proposed
Project. is not consistent, and the Proposed Project may not satisfy the Purpose and
Need, as sections of the Draft EA/FONSI/IS/MND indicate the Proposed Project, if

" implemented, would viclate the Settlement and the Act. They are also concerned that
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the Proposed Project is not placed into proper context, as the Draft EA/FONSI/IS/MND
fails to discuss the effects of the Proposed Project in relation to all potentially relevant
- statutes, laws, programs, and agreements.

1, The Draft EA/IFONSI/IS/MND Does Not Provide A Consistent Description Of The

Proposed Project Or A Project Description That Is Consistent With The Purpose
And Need

The purpose and need for the Proposed Project is to implement the San Joaquin
River Restoration Program (“SJRRP"), as established by the 2006 Stipulation of
Settlement in Natural Resources Defense Counsel, et al. v. Kirk Rodgers, et al., and
authorized by the San Joaquin River Restoration Settlement Act, Public Law 146-359.
(Draft EA, pp. 1-1). As such, the Proposed Project is explained as “the release of WY
2010 Interim Flows according to the Settlement and the Act.”" (Draft EA, pp. 2-5). The
Proposed Project, as does the Seitlement and Act, contemplates the potential
recirculation or recapture of the releases. In all cases, however, it should be beyond
reasonable dispute that the intent of the Settlement and the Act are, and the Proposed
Project should be, limited to recirculating or recapturing of releases in a manner that
does not adversely affect the Water Agencies’ members. (See, 8.g., Act, Public Law
146-359, § 10004(a)4)). The Proposed Project does not reflect that intent and
limitation consistently. The intent and limitation are also not properly reflected in the
purpose and need.

The Draft EA/FONSI/IS/IMND does explain the Proposed Project would include
the recapture of water, “subject to available capacity within CVP/SWP storage and
conveyance facilities, including the Jones and Banks pumping plants, the California
Aqueduct, the DMC, San Luis Reservoir and related pumping facilities, and other
facilities of CVP/SWP contractors.” (Draft EA, pp. 2-9, 2-12, 2-26){emphasis added)).
The Draft EA/FONSV/IS/MND includes other limitations on the recirculation or recapture
of water. (Draft EA, p. 2-8). However, nowhere does the Draft EA/FONSI/IS/MND
provide a clear and direct statement that the recirculation or recapture of water will not
cause any adverse impact to the Water Agencies’ members. In fact, language and
modeling results presented in the Draft EA/FONSI/ISIMND suggest such impacts are
acceptable.

A. The Project Description And Direct Impacts Analyses Are_Inconsistent
With The Settlement And The Act.

Although in places the Draft EA/FONSI/IS/MND could be read to provide the
protections to third parties intended and/or required by the Settlement and Act, other
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sections of the Draft EA/FONSI/IS/MND, including the modeling, undermine such an
interpretation. For example, the description of the Proposed Project provides that the
“maximum quantity of WY 2010 interim Flows that could be diverted from the
Restoration Area [‘recirculated”] is limited by the combined diversion capacity at all
identified diversion points.” (Draft EA, p. 2-27.) The Draft EA/FONSI/IS/IMND provides
similar statements elsewhere. None of those statements are limited. There is no clear
constraint that limits the Proposed Project’s use of capacity to capacity available only
after the obligations to/needs of the Water Agencies’ members are met."

Further, the Draft EA/FONSI/IS/IMND presents the results of modeling, which
indicate the Proposed Project could adversely impact the quantity and/or timing of water
conveyed at the Harvey Q. Banks {Banks pumping plant) and C.W. Jones Pumping
Plants (Jones pumping plant) or stored in San Luis Reservoir. Attachment 1 to the Draft
EA/FONSI/IS/MND presents a number of tables, depicting modeling results. Some of
those tables (Tables 70-75) present the monthly averages of simulated pumping by the
CVP and SWP at the Jones and Banks pumping plants, respectively. The tables show
at least one month in each water year type in which the Proposed Project will negatively
impact CVP/SWP pumping rates — some of which the significance should be beyond
reasonable dispute. For example, Table 75 shows a 5 percent adverse impact to
CVP/SWP pumping during August of critically dry years. Tables 121-126, which show
changes to San Luis Reservoir, provide similar data. The modeling of Proposed Project
impacts suggests the Proposed Project may, at times, reduce San Luis Reservoir
storage. Again, there are no statements in the Draft EA/FONSI/IS/MND that the
Proposed Project will avoid the impacts indentified in the modeling, that the Proposed
Project will be implemented in a manner consistent with the Settlement and the Act.

B. Potentially Significant Indirect Impacts Of The Project Are Not Disclosed.

The CVP and SWP are significantly regulated pursuant to the federal
Endangered Species Act. The Draft EA/FONSI/IS/MND does not take into account the
significant effect the Proposed Project may have on the ability of the CVP/SWP to
comply with those regulations. It falls to analyze potential indirect impacts from any
potential increased regulatory burdens, for example, resulting from the increased take of

' To provide necessary protection to the Water Agencies’ members, the Proposed Project should include
accounting measures that ensure the quantity of recirculated or recaptured water made available to the
Friant contractors Is limited to water resulting from Proposed Project and available at the point of re-
diversion (i.e., measures that account for potential losses from depletions, diversions by others,
reoperation of facilities on tributaries to the San Joaquin River, efc.). The existence of and the manner in
which such an accounting would be carried out is not apparent in the Draft EA/FONSI/IS/MND.




”~ ~~

Mr. Jason Philips

Mr. Peter Faulkenberry
July 20, 2009

- Page 4

listed species that could occur when implementing the Proposed Project.2 For instance,
if the Proposed Project results in additional pumping at the Jones and/or Banks
pumping plant and that additional pumping causes the incidental take of fish authorized
under a biological opinion (i.e., Deita smelt, winter run salmon, etc.), the take could
contribute to the CVP and/or SWP reaching or exceeding take limitations imposed in a
biological opinion. Under those circumstances, the Proposed Project could foreclose
the ability of the CVP andfor SWP to deliver water to the Water Agencies members that
would otherwise be delivered in the absence of the Proposed Project. There are no
statements in the Draft EA/FONSI/IS/MND that suggest the Proposed Project will be
implemented in a manner to avoid those types of impacts.

2. Effects of the Proposed Project in Relation To‘AII Potentially Relevant Statutes,
Laws, Programs, and Agreements. ‘

Section 6.0 of the Draft EA/FONSI/IS/MND describes a number of statutes, laws,
programs, and agreements. However, nowhere in that section or elsewhere does the
Draft EA/IFONSI/IS/MND discuss the authority of the State Water Resources Control
Board (“State Water Board”) and California Regional Water Quality Control Board in
relation to water qualityy. As an example and at a minimum, the Final
EA/FONSI/IS/IMND should discuss the State Water Board's periodic review of the 2006
Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary (“Bay-Delta Plan”). In particular, the Final EA/FONSIIS/MND should explain
that the State Water Board will review water quality objectives (i.e., the San Joaquin
River flow objective), which could result in the State Water Board assigning to the
United States Bureau of Reclamation responsibility for meeting objectives, responsibility
that could burden operation of the Friant Division of the CVP.

3. Other Errors Or Inconsistencies

A. The Draft EA/FONSI/IS/MND does not consider the potential effects of the
Proposed Project, with the constraints imposed on the CVP and SWP by the 2008
biological opinion issued by the United States Fish and Wildlife Service for CVP and
SWP operations {“Smeilt BiOp”) or the June 2009 biological opinion issued by the
National Marine Fisheries Service for CVP and SWP operations. Sections of the Draft
EA/FONSI/IS/MND are inconsistent with those BiOps. For example, Old River and
Middle River (“OMR") flows listed in Appendix G, Tables 76 to 81, exceed the allowable

2 In addition, the SWP may be subject to regulation under the State Endangered Species Act. Such
regulation, if valid, could increase the burdens on the SWP. Therefore, Final EA/FONSI/IS/MND should
consider the Proposed Project In context with State ESA regulation,
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reverse flow limits under the Smelt BlOp for most months under both the No Action and
Proposed Action scenarios.

B. The values listed in Table 4-40 do not match the October—February values
listed in Appendix A, Tables 70-75.

4, Conclusion

For the reasons stated above, the Water Agencies respectfully request that the
Draft EA/FONSI/IS/MND be revised to address the above-stated concerns. In addition
to correcting the “other errors” noted above and discussing the authority of the State
Water Board and California Regional Water Quality Contro! Board, the descriptions of
the Purpose and Need and the Proposed Project should be revised to state clearly that
implementation of Proposed Project shali not have adverse impacts to the Water
Agencies’ members (no adverse change in quantity or timing of water deliveries, no
increased financial burdens).

The following definition should be included and used to define "avaiiabté
capacity”.

Pumping and conveyance that is available at the C.W. Jones Pumping
Plant, at the Harvey O. Banks Pumping Plant, in the Delta-Mendota Canal
or in the California Aqueduct, after satisfying all statutory and contractual
obligations to make deliveries through Delta facilities,? including but not
limited to: (1) obligations related to Level 2 and Level 4 refuge water
supplies, (2) obligations under existing or future water service, exchange,
and other settlement contracts to Central Valley Project contractors
entitled to Central Vatley Project water through Delta Division facilities, (3)
all obligations under existing or future transfer, exchange or other
agreements involving or intended to benefit Central Valley Project and/or
State Water Project contractors served water through Delta Division
facilities, including the Environmental Water Account, Yuba Accord, or
similar programs, (4) obligations under existing or future long-term water
supply contracts involving State Water Project contractors served State

3 For purposes of this definition, “Delta facilities” should mean those existing and future Central Valley
Project and State Water Project facllities in and south of the Sacramento-San Joaquin Rivers Delta,
including, but not limited to, the C. W, Jones Pumping Plant, Delta Mendota Canal, O'Neill Forebay,
O’'Neill Pumping/Generating Plant, San Luis Reservolr, Clifton Court Forebay, Harvey O. Banks Pumping
Plant and the California Aqueduct.
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Water Project water through Delta Division facilities, and (5) all water
delivery obligations established by the State Water Project Water Supply
Contracts, including, but not limited to, the categories of deliveries set
forth in Article 12(f) of such Contracts.

And, the Final EA/FONSI/IS/IMND should state clearly the modeling results that
show adverse changes to CVP/SWP pumping and storage (whether quantity or timing)
are not reflective of how the Proposed Project will be implemented. That because of the
Settlement and the Act, implementation of the Proposed Project will not cause any
adverse effect to the CVP/SWP (except the contemplated impacts within the Friant
Division).

Thank you for your consideration of the comments.

Very truly yours,

Dol T LR
Daniel G. Nelson Terry L. Erlewine
Executive Director General Manager
San Luis & Delta-Mendota Water Authority State Water Contractors
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SENT Via EMAIL AND U.S. MAIL

Rhonda Reed, Program Director
National Marine Fisheries Service
Protected Resources Division

650 Capitol Mall, Suite 5-100
Sacramento, CA 95814-4708
SJRSpring.Salmon@noaa.gov

Re:  Comments on the United States Fish and Wildlife Service’s September 29,
2010, 10(a)(1)(4), Enhancement of Species Permit Application for the
Reintroduction of Central Valley Spring-Run Chinock Salmon into the San
Joaquin River '

Dear Ms. Reed:

We submit these comments on behalf of Westlands Water District (*Westlands™)
and the San Luis & Delta-Mendota Water Authority (“Authority™), regarding. the 10(a)(1)(4),
Enhancement of Species Permit Application for the Reintroduction of Central Valley Spring-Run
Chinook Salmon into the San Joaquin River (“Permit Application”).

The Permit Application describes the processes that the U.S. Fish and Wildlife
Service (“*FWS”) will follow during implementation of the proposed reintroduction of Central
Valley spring-run Chinook salmon into the San Joaquin River. Specifically, the Permit
Application describes how FWS will collect spring-run Chinook from existing populations
{donor stock), raise a conservation stock (cultured fish), and reintroduce an “experimental stock”
population to the San Joaquin River. Apparently, only those activities described in the Permit
Application would receive incidental take authorization. The comments presented by the
Authority in this letter are intended to assist the National Marine Fisheries Service (“NMFS8”) as
it evaluates the Permit Application. o

The Authority is a joint powers authority formed in 1992 and censists of 29 public
agencies, 27 of which contract with the United States Department of the Interior, Bureau of
Reclamation (“Reclamation™), for water from the Central Valley Project (“CVP”). The
Authority’s members, including Westlands, hold contracts with Reclamation for the delivery of
approximately 3.3 million acre-feet of CVP water annually. Of that amount, approximately 2.1

ATTORNEYS AT LAW
400 CAPITOL MALL, 278 FLOOR  SACRAMENTO, CALIFORNIA 95814  TELEPHONE {916) 321-4500 FAX (916) 321.4555
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million acre-feet are contracted for delivery to water service contractors, approximately 840,000
acre-feet for exchange contractors, and approximately 300,000-350,000 acre-feet to publicly and
privately managed wetlands situated in the Pacific Flyway. The CVP water supplies are used
within areas of San Joaquin, Stanislaus, Merced, Fresno, Kings, San Benito, and Santa Clara
Counties, California. In addition, the Authority is responsible for operating Delta Division
facilities of the Central Valley Project pursuant to a transfer agreement between the Authority
‘and the United States. The Authority has participated in several public workshops addressing the
reintroduction of spring-run Chinook to the San Joaquin River, part of the San Joaquin River
Restoration Program (“SJRRP”).

In its present form, the Permit Application is inadequate. Section 10004 of Title
X of the Omnibus Public Land Management Act of 2009 states: “implementation of the
Settlement and the reintroduction of California Central Valley Spring Run Chinook salmon
pursuant to the Setilement and section 10011, shall not result in the involuntary reduction in
contract water allocations to Central Valley Project long-term contractors, other than Friant -
Division long-term contractors.” (Omnibus Public Land Management Act of 2009 (“Omnibus
Act™), Title X, § 10004(f) [emphasis added).) Under this provision, FWS and NMFS must
ensure that the reintroduction of spring-run Chinock does not cause a reduction in contract water
allocations to the Authority’s member agencies. The Permit Application, however, does not
address how FWS and NMFS will provide that assurance. In particular, the section 10(a)(1)(A)
permit contemplated by the Permit Application apparently would not authorize incidental take of
reintroduced fish at CVP facilities used to appropriate water for the benefit of the Authority’s
member agencies.

In addition, section 10011(c)(2) of Title X of the Omnibus Act requires NMFS to
issue a rule under section 4(d) of the federal Endangered Species Act, to govern “the incidental
take of reintroduced California Central Valley Spring Run Chinook salmon.” The 4(d) Rule
must provide that “the reintroduction will not impose more than de minimus water supply
reductions, additional storage releases, or bypass flows on unwilling third parties due to such
reintroduction.” (Omnibus Act, Title X, § 10011(c)(3).) As is described further below, however, -
NMFS has suggested that the 4(d) Rule will not authorize take of reintroduced fish once they
leave the San Joaquin River and move into the Delta,

The Omnibus Act is clear — the reintroduction of spring-run Chinook can neither
cause a reduction in CVP contract water allocations to Authority member agencies, nor more
than a de minimus reduction in water supply or other measures on third parties, Hence, any
implementation of the SIRRP must, but currently fails to, include as an essential element the
protections for water supply afforded to the Authority’s member agencies. Without provisions to
protect water supplies, any program for reintroduction of Central Valley spring-run Chinook
salmon is unlawfully incomplete.
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1. The Permit Application Fails To Include A Provision That Ensures
The Reintroduction Of Spring-Run Chinook Salmon Te The San
Joaguin River Will Have No Adverse Impacts To CVP Contract
. Allocations

The Project Description in the Permit Application does not address, let alone
include as an essential element, the requirement that the reintroduction not adversely impact
allocation of CVP water to the Authority’s member agencies. The Project Description discusses
only the collection of donor stock, rearing of conservation stock, and the release of these spring-
run Chinook to the San Joaquin River. It refers to the fish released as the “experimental
population.” The Permit Application does not address incidental take of the experimental
population. A provision to ensure the reintroduction of spring-run Chinook does not result in
adverse impacts to water allocations to the Authority’s member agencies must be added to the
Project Description.

The Permit Application acknowledges that “[t}he proposed action [reintroduction
of spring-run Chinook) would resuit in both direct and incidental take to the donor stock
populations and losses to the conservation stock.” (Permit Application, p. 79.) However, it does
not address incidental take of fish after they have been released, the so-called experimental
population. The Permit Application should include analysis and a request for authorization of
incidental take of the experimental population where necessary to protect water allocations to the
Authority’s member agencies, If take occurs in the Sacramento-San Joaquin River Delta that is
not anticipated or accounted for in the Permit Application, that take might be used to justify the
imposition of water export and flow restrictions. The take of experimental stock thus has the
potential to result in water supply impacts to the Authority’s member agencies. This type of take
must be considered and included in the Permit Application, to. ensure that it is authorized in a
manner that results in no adverse impacts to water allocations to the Authorlty s member
agencies.

Another component of the reintroduction process, the development of a 4(d) Rule,
is supposed to address incidental take of the experimental stock, but so far, NMFS has taken the
position that the 4(d) Rule will not address take of the reintroduced salmon once they enter the
Delta. During the February 8, 2011 workshop on Permitting for the Reintroduction of Spring-
Run Salmon to the San Joaquin River, co-presented by FWS and NMFS, the NMFS Program
Manager stated that 4(d) Rule now being developed would apply to the reintroduced fish only
while they are within the “geographic scope” of the San Joaquin River, and possibly, three
tributaries of the San Joaquin River. The Program Manager expressly stated that take
authorization of the planned 4(d) Rule would not apply to the reintroduced fish once they have
migrated into the Delta. However, the mandate that the reintroduced species shall be designated
an experimental population is not limited in its geographic scope. Congress did not say that the
population would be experimental only while in the San Joaquin River, Rather, Congress said
the population shall be reintroduced pursuant to ESA section 10(j), which provides for






