01/27/00 Dr aft Biological Opinion on Operation of the CVP and Implementation of the CVPIA

Incidental Take Statement

Statement of Regulation

Section 9 of the ESA and Federa regulation pursuant to section 4(d) of the ESA prohibit the take of
endangered and threatened species, respectively, without specid exemption. Take is defined as harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture or collect, or to attempt to engage in any such
conduct. Harassis defined by the Service as an intentiond or negligent act or omisson which creates
the likelihood of injury to alisted species by annoying it to such an extent asto significantly disrupt
norma behaviord patterns which include, but are not limited to, breeding, feeding, or sheltering. Harm
is defined by the Service to include significant habitat modification or degradation that results in desth or
injury to listed species by impairing behaviord patterns including breeding, feeding, or sheltering.
Incidenta take is defined as take that isincidenta to, and not the purpose of, the carrying out of an
otherwise lawful activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is
incidenta to and not intended as part of the agency action is not considered to be prohibited taking
under the ESA provided that such taking isin compliance with this Incidental Take Statement.

Sections 7(b)(4) and 7(0)(2) of ESA do not apply to the incidentd take of listed plant species.
However, protection of listed plantsis provided to the extent that ESA requires a Federa permit for
remova or reduction to possesson of endangered plants from areas under Federa jurisdiction, or for
any act that would remove, cut, dig up, or damage or destroy any such species on any other arealin
knowing violation of any regulation of any State law, including the Cdifornia Endangered Species Act,
or in the course of any violaion of a State crimind trespass law.

The measures described below are non-discretionary, and must be implemented by Reclamation in
order for the exemption in section 7(0)(2) to apply. Reclamation has a continuing duty to regulate the
activity covered by thisincidenta take statement. If Reclamation (1) fails to require Saff or contractors
to adhere to the terms and conditions of thisincidental take statement through enforceable terms that
are added to water contracts, construction contracts, or Reclamation policy and/or (2) failsto retain
oversght to ensure compliance with these terms and conditions, the protective coverage of section

7(0)(2) may lapse.

The amount of incidental take addressed below is for those actions that are within Federd discretion for
the purposes of section 7 of the ESA. As discussed in the Effects of the Proposed Action, the
anticipated take from the proposed action transcends Federd discretion due to the indirect effects of
the proposed action. As discussed in the Project Description, separate section 7 consultation will
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occur on projects wherein an area-specific andysisis needed. Thaose actions which are covered by this
incidentd take statement, and those which will require future incidenta take authorization, are discussed
in more detail below.

Included and Excluded Activities

Activities Covered by This Incidental Take Statement - Incidenta take of listed species may result
from normal operation and maintenance of CV P facilities, as described below in the Amount or
Extent of Take section. These activities may include: routine maintenance activities of cands, ditches,
and levees, mowing; grading and repair of roads, congruction of firebreaks, oraying, drift, or runoff of
herbicide or insecticide on the facilities; and use of equipment near verna pools that does not result in
fill of wetlands, penetration of hardpan, or permanent changesin hydrology. These activitiesmay dso
include ordinary operations and maintenance activities Smilar in scope, impact, and duration to those
above but not specificaly lisged. The actua ddivery of Federd water by Reclamation to the water
digrictsis dso covered under thisincidenta take statement.

Activities Not Covered by This Incidental Take Statement - Incidental take of listed species that are
addressed in other biologica opinions, including but not limited to OCAP, Los Vagueros, Friant and
Interim, is not covered by thisincidenta take statement. Incidental take of listed species caused by the
following activitiesis not covered by thisincidenta take statement:

. Congtruction of new water delivery or treatment facilities

. New water contracts

. Private actions related to the use of CVP water, including congtruction of private development
projects facilitated by CVP water

. Indirect effects of delivery of the water in contract service areas

. Indirect effects of ddlivery of the water outside contract service areas

. Indirect effects of ddlivery of the water outside of the place-of-use

. Maintenance activities on privatiely owned water ddivery systems

. Projects that would require Corps permits for fill of wetlands under Section 404 of the Clean
Water Act

. Sdenium contamination of Refuge Water Supplies

. Adverse effects of selenium on the delta smdt and giant garter snake

. Actions of individud entitiesin utilizing CVP water for ether agriculturd or municipd and
industrid purposes

Locd HCP swithin the CVPIA study area

Amount or Extent of Take
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Theincidenta take anticipated in this opinion is only in the form of harming, killing, or harassment of
giant garter snake, Sacramento splittail, valey ederberry longhorn beetle, and vernd pool crustaceans,
and in the form of harassment for blunt-nosed leopard lizard, giant kangaroo rat, Tipton kangaroo rat,
and San Joaquin kit fox. No other forms of take are anticipated. Implementation of the Avoidance
Measures in Appendix F is expected to substantialy reduce, but not diminate, the potentia for
incidental take of listed species resulting from operation of the CVP and implementation of the CVPIA.
The actions and processes for which thisincidenta take statement applies include the direct effects of
the continued operation and maintenance of CV P facilities for these species only.

Blunt-nosed Leopard Lizard - The Service anticipates that take of blunt-nosed leopard lizards will be
difficult to quantify for the following reasons. (1) the smal body size makes the finding of dead or
injured specimens unlikely; (2) losses may be masked by seasond fluctuations in numbers or other
causes, (3) the secretive or diurnal nature of the species; and (4) the species occurs in burrows. For
these reasons, the Service is estimating the leve of take for blunt-nosed leopard lizards (in the form of
harassment only) in terms of the total linear feet of habitat ong cands within the affected area that may
be influenced, a unpredictable locations and infrequent intervals, by operations and maintenance
actions. Therefore, the Service has determined that the continued operations and maintenance of the
CVP could result in the harassment of blunt-nosed leopard lizards inhabiting as much as, but no more
than, 150 miles of CVP cands (each) that may result from activities such as mowing aong the cands. In
accordance with the project description, each mile of canal will be mowed no more than once each
year.

Giant Garter Snake - The Service expects that incidenta take of giant garter snakes will be difficult to
quantify for the following reasons. (1) the snakes are secretive and notorioudy sendtive to human
activities, (2) individual snakes are difficult to detect unlessthey are observed, undisturbed, at a
digance, and (3) the difficulty of detecting and tracking al operations and maintenance activities that
may result in harm of listed species. For these reasons, the Service is estimating the leve of takein
terms of the tota linear feet of aguatic habitat within the affected area that may be influenced, at
unpredictable locations and infrequent intervals, by operations and maintenance actions. Therefore, the
Service has determined that the maintenance mowing of CVP cands and facilities could result in the
killing, harm, or harassment, annudly, of giant garter snakes inhabiting gpproximately 450 miles of CVP
cands. Inaddition, giant garter snakes could be harmed or killed as aresult of dredging in as much as,
but no more than, one linear mile of agqueatic garter snake habitat (such as dredging in acand or ditch)
annudly.

Giant Kangaroo Rat and Tipton Kangaroo Rat - The Service anticipates that take of giant kangaroo
rats and Tipton kangaroo rats will be difficult to quantify for the following reasons. (1) the smdl body
gze makes the finding of dead or injured specimens unlikely; (2) losses may be masked by seasond
fluctuations in numbers or other causes, (3) the secretive or diurnd nature of the species; and (4) the
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species occurs in burrows. For these reasons, the Service is estimating the level of take for the
kangaroo rats (in the form of harassment only) in terms of the totd linear feet of habitat dong cands
within the affected area that may be influenced, at unpredictable locations and infrequent intervals, by
operations and maintenance actions. Therefore, the Service has determined that the continued
operations and maintenance of the CVP could result in the harassment of dl giant kangaroo rats and
Tipton kangaroo rats inhabiting as much as, but no more than, 100 miles of CVP cands (each) that may
result from activities such as mowing adong the candls. Each mile of cana may be mowed no more than
once each year.

Sacramento splittail - The Service anticipates that take Sacramento plittail will be difficult to quantify
for the following reasons. (1) finding dead or impaired specimensis unlikdly; (2) losses may be masked
by seasond fluctuations in numbers or other causes; (3) the aguatic nature of the species; (4) the effects
of Sdlenium poisoning on Sacramento splittail has not been quantified; and (5) dead or impaired
pecimens may not show externd Sgns of poisoning. For these reasons, the Service is estimating the
leve of take for Sacramento splittail for the entire area of the water bodies directly affected by
Reclamation pumping Selenium-laden water into the conveyance system. Therefore, the Service has
determined that the continued operations and maintenance of the CVP could result in the killing, harm,
or harassment of al Sacramento splittail that enter the Delta Mendota Cana and Mud Sough.

San Joaquin Kit Fox - The Service anticipates that take of San Joaguin kit fox will be difficult to
quantify for the following reasons. (1) finding dead or impaired specimensis unlikdly; (2) losses may be
masked by seasond fluctuations in numbers or other causes; (3) the secretive nature of the species, and
(4) species occursin dens. For these reasons, the Service is estimating the level of take for San
Joaquin kit fox (in the form of harassment only) in terms of the totd linear feet of habitat dong cands
within the affected area that may be influenced, at unpredictable locations and infrequent intervals, by
operations and maintenance actions. Therefore, the Service has determined that the continued
operations and maintenance of the CVP could result in the harassment of al San Joaquin kit foxes
inhabiting as much as, but no more than, 250 miles of CVP cand's (and 200 feet on the upland side of
the waterline) that may result from activities such as mowing adong the cands. Thisincidenta take
statement does not extend to harassment of active San Joaguin kit fox natal dens.

Valley Elderberry Longhorn Beetle - The Service anticipates that incidenta take of valey elderberry
longhorn beetle will be difficult to quantify for the following reasons. (1) the smdl body sze makesthe
finding of dead or injured specimens unlikely, (2) the secretive nature of the species, and (3) the
difficulty of detecting and tracking al operations and maintenance activities that may result in harassment
of lisged species. Due to the difficulty in quantifying the number of valey ederberry longhorn beetles,
the Service is estimating incidental take due to the proposed project on the basis of loss of ederberry
bushes. The Service has determined that continued operations and maintenance of the CVP could
result in the loss of dl beetles inhabiting as many as, but no more than, 200 ederberry plants, each with
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at least one slem measuring 1.0 inch or greeter in diameter at ground level, or 2,000 elderberry stems
measuring 1.0 inch or grester in diameter & ground level dong levees and cands due to routine
maintenance annudly. Thisincidenta take quantification does not extend to any activity that resultsin
loss or destruction of riparian habitat dlong a naturd watercourse.

Vernal Pool Crustaceans - The Service expectsthat incidental take of the vernd pool crustaceans
(vernd pooal fary shrimp, vernd pool tadpole shrimp, and conservancy fairy shrimp) will be difficult to
quantify for the following reasons. (1) the aguatic nature of the organisms and their reatively small body
sze make the finding of dead or injured specimens unlikdly, (2) the variable Szes of resdent
populations over time, and (3) the difficulty of detecting and tracking al operations and maintenance
activities that may result in harassment of listed species. Due to the difficulty in quantifying the number
of vernd pool crustaceans that will be taken as aresult of the proposed action, the Serviceis
quantifying take incidental due to the proposed project as the number of acres of habitat that will
become unsuitable for the species as aresult of the action. Therefore, the Service has determined that
the continued operations and maintenance of the CVP could result in the loss of al vernd pool
crustaceans inhabiting as much as, but no more than 10 acres of vernd pools during a twelve-month
period and no more than 0.5 acre of verna poolsin any one county during a twelve-month period.
Thisincidentd take estimation does not extend to any activity that resultsin fill of water of the United
States under the jurisdiction of the United States Army Corps of Engineers, beyond the 10 acres
identified above.

Upon implementation of the following reasonable and prudent measures, Reclamation will become
exempt from the prohibitions described under section 9 of the ESA for direct effects of routine
operations and maintenance activities of the CVP, for the species, forms of take, and areas described in
this section. Individua users of the Federa water will not be exempt from section 9 of the ESA under
thisincidenta take statement, but are expected to receive incidenta take permits viathe
section10(a)1(B) permit process or by separate section 7 consultation. No other forms of teke are
expected to occur. Therefore, this exemption does not extend to other forms of take other than that
described for the blunt-nosed leopard lizard, giant kangaroo rat, giant garter snake, San Joaquin kit fox,
verna pool crustaceans, Tipton kangaroo rat, or valey dderberry longhorn bestle.

Effect of the Take

In the accompanying biologica opinion, the Service determined that this level of anticipated take is not
likely to result in jeopardy to the species or destruction or adverse modification of critical habitat.

Reasonable and Prudent M easur es
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The following reasonable and prudent measures are necessary and gppropriate to minimize the direct
impact of the take of terrestrial species and the direct and indirect effects of maintenance on dl listed
Species.

|. Protect listed species on lands held or managed by Reclamation.

. Quantify and monitor Selenium contributions to the Madera Cand, Mud Slough, San
Joaguin River, and the Sacramento and San Joaguin River Ddtain collaboration with
the Service.

Termsand Conditions

In order to be exempt from the prohibitions of section 9 of ESA, Reclamation must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. These terms and conditions are nondiscretionary.

l. Reclamation shadl protect listed species on lands held or managed by Reclamation by
implementing the following:

A. Prior to sdlling or transferring the deed of Reclamation lands, Reclamation shall
implement the fallowing:

1. The land shall be surveyed for proposed, threatened, and endangered species
according to FWS protocols (see guiddines for botanicd surveysin Appendix
8). Evenif not occupied by proposed, threatened, or endangered species, an
asessment shdl be prepared to determine the suitability of the land for usein
recovery of listed, proposed, and specid status species. Recovery plans shal
be utilized during the writing of the assessment. Reclamation shall consult
informally with the Service during this process.

2. Reclamation shdl not sdll or transfer properties that are identified in recovery
plans as needed to achieve recovery, or the corridors necessary to connect
these lands, except to agencies satisfactory to the Service and after consultation
with the Service.

B. Reclamation must implement take avoidance measuresin Appendix F on dl lands held
or managed by Reclamation within the CVPIA-PEIS study area and must implement
the compensation measuresin Appendix G for the blunt-nosed leopard lizard, giant
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garter snake, giant kangaroo rat, San Joaquin kit fox, Tipton kangaroo rat, verna pool
crustaceans, and valley ederberry longhorn beetle.

1.

Reclamation must ensure that the avoidance measuresfoundin -~ Appendix F
are followed by Reclamation gaff.

Reclamation must ensure the completion of operations and maintenance
manuas for the CVP, the ditribution of the manuals to the necessary parties,
and the implementation of the measures in the manuds.

Reclamation must ensure the implementation of Service-gpproved O&M plans,
and dl of the protective measures for listed species that are identified in the
plans, induding digtribution and implementation of O&M manuds and
implementation of Integrated Pest Management plans by the following dates:

a April 31, 2000 for area administered by the South-Centrd Cdifornia
Area Office,

b. September 30, 2000, for the area administered by the Central
Cdifornia Area Office,

C. March 31, 2001, for the area administered by the Northern Cdifornia
Area Office

Reclamation mugt follow and comply with the compensation measuresin
Appendix G for routine operations and maintenance of CVP facilities where:
impacts of these activities to the blunt-nosed leopard lizard, giant garter snake,
giant kangaroo rat, San Joaquin kit fox, Tipton kangaroo rat, verna pool
crustaceans, and valey ederberry longhorn beetle are unavoidable, and the
action isin conformance with thisbiologica opinion.

Reclamation shal notify the Service when incidentd take of listed species as
provided for in this opinion has or may occur; Reclamation shal only proceed
with take provided for in this opinion after receiving and agreement from the
Service to gppend the action to this opinion; and Reclamation shdl provide the
Service with yearly summaries of actud incidentd take of listed species as
provided for in this opinion.

C. When Reclamation is using the standard habitat creation and preservation measures
(Appendix G), and has an area that they wish to set asde in perpetuity for the
protection of listed species, the following conditions shal be met:
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1 A Service-gpproved conservation easement shall be placed on the conservation
areafor the protection of listed species and their habitat in perpetuity from
further development. The easement shdl include, but not be limited to,
provisons and responsbilities of Reclamation for the protection of conservation
areaincluding any future trandfers of the easement or fee interest that may be
anticipated. The easement shal specify the purposes for which it is established.
The Service shdl receive atrue copy of the recorded conservation easement
within 30 days of its recordation. The easement shdl be held by athird party
goproved by the Service. The easement shal include alist of prohibited
activities that are incongstent with the maintenance of the preserve for the listed
gpecies. To address the possbility of the third-party easement holder vacating
the easement, the easement shdl contain areversion clause that revertsthetitle
to Reclamation until another third party is found to hold the easement.

2. Reclamation shdl establish an adequate endowment fund for monitoring and
perpetual management and maintenance of the conservation area. The principa
in the endowment must generate sufficient revenue to cover the cods of dien
gpecies remova, maintenance of fencing, monitoring of the habitat and species,
and remediation of indirect effects in perpetuity. The endowment amount must
be prior-approved by the Service, to address sufficiency, and the endowment
shdl be made to a Service-approved entity. Specific actions covered under the
endowment shal be addressed in the Management Plan (further described
below). A third party selected by Reclamation and gpproved by the Service
shdl work with Reclamation to determine what amount of money is necessary
for an endowment fund to adequately finance the monitoring and perpetud
management and maintenance of the preserve and mitigation area.

3. A Management Plan for the conservation area shall be completed. A draft of
the Management Plan shdl be submitted to the Service for review and
goprova. The Management Plan shdl include, but not be limited to,
explanations of how the conservation areawill be managed in perpetuity for the
benefit of specid status pecies.

4, Appropriate Contaminants assessment, and remediation if necessary, shdl be
conducted on all set-aside lands.

D. Reclamation must protect denning San Joaquin kit foxes.
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1 Reclamation shal not mow cand levees more frequently than once each year.

2. Prior to mowing in kit fox habitat--including cand levees--from north of San
Louis Reservair to Los Vagueros Resarvoir, Reclamation must survey for kit
fox dens and report den location and den activity to the Service. For dl dens
detected, the avoidance measures in Appendix F must be followed.

Reclamation shdl not fumigate rodent burrows in potentia giant garter snake, kangaroo
rat, blunt-nosed leopard lizard, or San Joaquin kit fox habitat.

Reclamation shdl quantify and monitor slenium contributions to the Delta Mendota Candl,
Mud Sough, San Joaquin River, and the Sacramento and San Joaguin River Deltaand
associated effects on listed species in collaboration with the Service by implementing the
following:

1.

Reclamation shdll help identify the source of sdenium contamination in the Ddta
Mendota Cand, Mud Slough, San Joaquin River, and the Sacramento and San Joaquin
River Ddta

If selenium concentration in refuge water supplies exceeds the 2ug/l monthly mean
gtandard and this contamination isa result either directly or indirectly from Reclamation
actions, Reclamation shdl identify and implement corrective actions and initiate
separate forma consultation with the Service.

Reclamation shdl provide quarterly reports to the Service on locations of monitoring
and monitoring results. These reports can be in conjunction with the monitoring and
reporting required under the January 20, 1998, Interim Water Contract Renewa
Opinion amendment (Service file #1-1-98-1-383).

Reclamation will commit to funding a monitoring program to assess the effects of
sdlenium loading from the San Joaquin River on Sacramento splittail, delta smelt, and
giant garter snake using the lower San Joaquin River and Sacramento-San Joaquin
Ddta Such aprogram should determine tissue concentration for these species (or
appropriate surrogates) collected from these areas. Data will be made available by
August 2000 to be included in the andlyses of effects of long-term water contract
renewas.

The reasonable and prudent measures, with their implementing terms and conditions, are designed to
minimize the impact of incidenta take on a species that might result from the proposed action. If, during
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the course of the action, the level of incidenta take described above is exceeded, such incidental take
would represent new information requiring review of the reasonable and prudent measures provided.
The Federd agency must immediatdly provide an explanation of the causes of the taking and review
with the Service the need for possible modification of the reasonable and prudent measures.

5-10



01/27/00 Dr aft Biological Opinion on Operation of the CVP and Implementation of the CVPIA
Reporting Requirements

Reclamation shal notify the Service immediately if dead or injured endangered species are found during
implementation of actions or on Reclamation land and must submit a report including date(s),
location(s), habitat description, and any corrective measures taken to protect the individua(s) found. If
endangered animals are captured, the report shal aso include photographs of the individuas, condition
of theindividud, length of time held, release location, and any other pertinent informetion.

For dl endangered species encountered during construction and congtruction-related activities,
Reclamation shdl submit locality information to the Cdifornia Department of Fish & Game (CDFG),
using completed Cdifornia Native Species Fidd Forms or their equivaent, within 90 caendar days of
the species being observed. Each form shdl have an accompanying scale map of the Ste (such asa
photocopy of a portion of the appropriate 7.5 minute U.S. Geologicd Survey map) and shdl provide at
least the following information: township, range, and quarter section; name of the 7.5- minute or 15-
minute quadrangle; dates (day, month, year) of fidd work; number of individuds and life stage (where
gppropriate) encountered; and a description of the habitat by community-vegetation type.

For those projects requiring a Service-agpproved biologist or where mitigation is required, a post-
congtruction compliance report prepared by the Service-approved monitoring biologist shal be
forwarded to the Chief, Endangered Species Divison, a the Sacramento Fish and Wildlife Office
within 60 cdendar days of the completion of each project and shal include the file number of this
consultation on the cover sheet (1-1-F-98-1). Thisreport shal detail (1) dates that construction
occurred; (2) pertinent information concerning the applicant's success in meeting project mitigation
measures, (3) an explanation of failure to meet such measures, if any; (4) known project effects on
federdly listed species, if any; (5) occurrences of incidentd take of federdly listed species, if any,
(including handling and relocetion); and (6) other pertinent information.
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