: CENTRAL VALLEY OPERATIONS;

18=02

3 07 0z g2

A

A}

L0 o 5 P v o v oo w e owop R

is
1ls
7
iz
19
29
2%
22
23

24

25
26
27

28

918 979 2494; Feb-8-02 9:51AM; Page 2
":dkm Fron- | | T8 P.002 P24
57p Emplodee of @@ PYB 472-7988 Pl
ok Crle 026028
FILE GOPY =0
H & S o—
e . ,
g FEs -5 P 300
ey 7, U3 ST COURTE
UNITED STATES DISTRICT COURT v . ..
Gu e A
EASTERN DISTRICT QOF CALIFORNIA
UIS & DELTA-MENDOTA WATER CIV ¥ 37-6140 OWW DLB

PlaincifEs,

IRRIQATION DIBTIRICT, et

Plaintiffg-in.-
Intexvention

m’.‘m STATES OF AMERICA, ot
al.d

Tl Nt Mg gl Supll i N AP g Nl M N Vsl Sl Bl st Nt N Nt o Y Rl T Nl i N S sl Wil Nl S Nl NP

Dafandants.
2av§ TEE SAN PRANCISCO BAY
Agag TON, et al.,
Plaintiffa,
Yen STATES DEPARTHENT OF TEE -
IRIOR., et al.,
Defesdants.
An evidentiary hearing was held omn Jantary 2 and 16,
re

wid 1

:gf'lva the remaining issus raisad in tha parties’ cross-moticns
sunmazry Jjudgment covering the accountlng foxr the T.2.

SUPPLEMENTAL MEMORAMDIN
DECISION AMD CRDER RE:
STUMMARY JUDGMENT MOTION ON
OFF5ET/RESET

2002 to
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1 § Depazi t of Interioer’s anntal dedicationt and magagement of.
2 Cent 1l Valley Project (“CvE¥) yisld under Cantral Valley Project
3 | Tmprds r Act ("CVPIA") Sacticm 3406 (b) (2). ‘
4
5 ]
6 ‘&hia cagse involves the feaderal governmeuat’s administration
b d ;;g g‘q— Central Valley Projact (YCYPY) and the implamentation of
8 Sact‘hcn 3406 (D) (21* of the Central Valloy Preject Improvement Act
g '
10 f‘ chPIJ\. g 3408 (L) (3) states:
19 i
iThe Secratary, imnediately upon the enactment of this
i2 ¢=itla, phall coperate the Csntral Villey Prulect o mmet
._Azll chligations under State apnd Federal law, including
13 ibut not limitsd to the Federsl Endangered Species Act,
ia 16 T.8.C. 1531, et seq., and all decisiona of the
‘California State Water Rssources Comtrol Scard
s iestablishing comditions oa applicable licenses and
16 ipexmita for the project. The Sacretary, in
i consultation with othar State and Padaral agencies,
i7 j Indian tyibes, aod affacted interests, is further
18 ;ut:hard.zed and directed tas
19 (z) upon enactmwent af thisg titla dadicats and xmanage
muql.‘ly sight hundred thousand acra-faet cof Central
zo {Vallay Project yleld for the primary purpose of
2% ¢ implementing the fish, wildlifs, and habitat
r i Temtoraticn purposes and measures suthorized by thias
22 g t:itl-; o mmmiat =he State of Califoraniam in its effores
23 i to protsct the waters of the San Francisco
i Bay/ Sacramentco-Saz Joagquin Delta Ratuary: and Lo help
24 | to meet zuch chligwtions as may be lagally imposed upen
25 i tha Central Valley Projeoct undexr 3tate or Federal law
following the data of emactment of thia titla,
26 { ineluding but Dot limited to. additional cbligatiocns
undar the Fedearal Bndangerzd Spaciesgs Act. Foxr the
27 : purpose of this gecticn, the term "Casutral Valley
a8 Frojeon yvisldr means tha delivery cspability of the
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1j (- IA"). The water district plaintiffs and the savirotmental
-2 1P tiffs contend that the federal government by its Final
3 Deqé;aion on Tmplemevtation of Seceion 3405(h) (2) of chae CVETA,
4 4 ias d occobar 5, 1999, pursuant to an earlier order in this
5{ canf, bms implemented the CVPIA in such a way as to allegedly
6 | miafncerpret and miswpply the definition of. "CVP yieid,” sauming
T axa crrect amount of CVP water to be divexted from ths watar
g8idis icts and the envirocmment. Eaxrlier hasrings hava dedcided all
9 § hut ene issuea prasaented by the parties’ complainecs.
10 On May 4, 2001, the federal defemdmnia moved for summary
1243 a againset rhe snvircanmental plaintiffs and water distsigh
i2 .
13 . Central Valley Project during the 1928-1934 dzought
; pexriad after fishery., watsr quality, and othar f£flow and
14 : operaticnal Tequirwnents imposed by terms and
! conditiona existing in licenses, pexwmits, and other
15 | agreements purtaluing to tha Central Valley Project
16 { wodes applicable Stafa or Fedaral law existing at tha
i i tima of enactment of this title have been me:. a)
17 i Such ¢guantity of water shall be in sddition to the
13 ; quantities needed to implement paragrapk 3406 (d) (1) of
 chis tisle and iz addition to all water alleocated
19 . puranant to paragraph (23) of this subseaction for
; Teleasa ta the Trinity River for tha purposes of
20 : £ishexy rastoratiocn, propagatica, and maintsmance; and
21 i aball be supplemented by all watar that comes under the
| Secratary's comtzcl pursuant to aubseaticns 3406(b) (2),
22 i 3408(h) - (i), and through other mazsures conaistent with
a3 | subparagraph 3406(b) (1) (B) of this title.
{(B) Such quantity cf watar shall ba managed
<44 ¢ pursuant to conditiona specified by the United States
25 | Fish and Wildlife Service aftar consulration with the
;| Dursmu of Reclamation and the California Despartment of
25 Watar Rescurces and in coopayaticon withh the California
27 . Department of Fish and Game.
28 i,
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tiffa om all claims. Doc. 423. On May 7, 2001, the water

ct plaintiffs moved for partial warmary judgment on

, inter alia, that to the exteat .Interior umas Yragei" and

) (3), iz iz acting coantrary to law. Doc. 426.
'.I:’h- cross moticns for summary judgment om all cther issuas
acided om Oesteber 19, 2001. Tha "NMemorandum Decision and

W & N ! Wy

5
B

idanriary hearing was ordered "ta addreaa the sole, discyuta
? whethay under rhs rTasat and cffset methods, Interior

;
b

12 | rel§mans more than 800 TAF CVP yield.” The evideatiaxy hengling
13 | was held on January B and 168, 2002.
14 |
17 % Sunmary judgment is warranted cmly “if the pleadings,
1a i d E‘:sit:im. anawars to lntexrogatoriss, and adwigsions on £ila,
19 || ta t.ba:r with the affidevita, if any, show that there is mo
20 {] o : e ibsus as to =:ny mataerdal fact.® Fed. R, Civ. P. 36(c);
21 || cajifornia v. Campbell, 138 ¥.3d 772, 780 (Sth Ciz. 1998). The
22 } evd ;acnce mist ba viewed in the light most favorables to thas
23 ving party. Indiana Luxgbermans Mues. Ins, Co. v. West Oregon
24 | Nofid Produccs, Dnc.. 268 P.3d 639, 644 (9th Cir. 2001), amended
25 nyékaal WL 1490958 {9tk Cir. 2001).
26 The moving parcty buarz the indtial burden of dencustrating
27 absenca of a genuine lasue of Iact. Deveresaux v. Abbey, 262
28 d 1070, 1076 (sth Cix. 2001). I£f the moving party fails to

4
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maety th:l.s burden, “the nommoving pavrty has no obligatiem to

ice anything, even if the pommoving party wonld bave the
\ te B den of persuasicn at trial.* Nissazn Fize & Marine

Ins.fico., Led. v. Frizz Cos., Inc., 210 F.3d 1093, 1102-03 (Seh

2000) . Howavaer, if the noomoving parrty has the burden of
at trial, the moving party tust only show "that there is sn
r.'.a of avidetcae Lo support the noomoving party's casae.”

O O N moR W N H
=
N
[ ad
(44

oncn the moving party bas met its burden of proof, the non-
i party musmt produce svidance on whick a reascuabls trier of

oo
H ©
B

13 Epergy CoTp. v. Aquszre D Co., 68 ¥.3d 1216, 1221 (9th Circ.
14 ) The nomoving party cannot simply rest en ibts allegations
15 || wi . any signilifisamt preobative evidence tanding to support the
18 laint. Devereamzs, 263 F.3d at 1076.
17 {Tihe plain lancmuage of Rule 56 (¢) mendates ths entxry
of summary judgment, afisr adequate tima for digcovery
138 and upen motion, against a party who fails to maksm a
l sbowing sufiiclent to establish the sxistance of an
19 i elsment esseuntial to the perty's case, and on whieckh
that party will bear the burden of proof at trial. In
20 3 such a situaticon, thers can ba "no gsnuinm ispus as to
any material fact," since a complate failure of proof
21 concerning an essential slement of tha
PATXEY's casa necessarily rendars all othexr facts
22 irmmtarial .

23 | celdax corp., 477 B.S. at 322-23.

24

25 ;

26 | Under the Admintstrative Proceduzrme Act ("APA®), fedaral
27 | coubits can only review whether ageucy decisions are "arbitrary.

28 | capPicicus, an abupe of discrstion, or otharwise not in

-1
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1 accoe @ with law." 5 TU.8.C. § 706(2) (a) (2001).
2| B decizies te wmbitmy md copricions Lf e gomor
3 ‘it to gemsider, entiraly failed to conpidex xn
rtant aspect of the problem, offered an explanation
4 ’:Eor itk decision that funs counter to the svidence
:befors the ageucy. or is mo inplausibla that it could
5 ‘ ‘pot be ascribed toc a differsnce in view or the product
? i of ageucy expertige.”
® o'x&i.ffa'e, Zac. v. D.5. Consumer Pred. Safety Comm'm, 92 F.3d
7 94.Q 942 (sth Cir. 1996) (quoting Motoxr Vehicle MLfra. AsSs'n v.
s Sta b Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983)). Ppur
2 3 way, "Lif the ageacy examines the relevant facts and '
10 reag¢hans a eouclusion that ia ratiomally supported by the facts
= theg its decisicn is not arbitrary, even if the decision is a
12 id’ one® Unilted States ex za.Z.. Sequola Orange Co. v.
3 Ppelking Houme Co., 912 P. Supp. 13‘25, 1341 (®.D. Cal.
14 Review under the arditrary and capricious srtandard is
1S row; the reviewing court "may ot substituta its judgment for
e of the agency." United States v. Spozing Ralief Laba Inc.,
7 21 F3d. 1081, 1085 {(9th Cix. 2000).
18 Absent claxr congyessional intizat to the contrary, Chevreon,
1% O I ., Ima. v. Natuzal Resources Dafanse Council, Ipna., 467 U.S.
20 g3 198&)" regquizes courts to defer to "reasconable agency
21 iz :‘;rp:atacionﬂ of ambiguous statuitory laaguage.® Friands of the
22 Co ,L'Ltz v, Pad. Epnergy Regulatory Coam’n, 253 F.3d 1161, L1166
22 {9 cir. 2001). YChevren deference iz pradicated oo the
24 as tion that a statutse's ambiguity coonstitutss an 'implicit
23 da ’.gatinn' te the agsaaoy to intmrpret the statuta."
2s L %ﬂ.u-Ammdﬂ.riz v. I.N.S., 222 F.3d 728, 749 (9th Cir. 2000).
2: Review of an administrative agancy’s intarpretation of a
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1 ntat:.%:.ta that it administexs, consists ¢f two steps. Chevzen, 467
2 ar 842-43. Under Chevroan's first mtep, “traditicmal tools
3] of Eal:ut:ary aonatxuction® are employed to deterxmine whathar
4{c esa has expressed its intent unambiguously on the guestion
5 |} bef e the court. Id. at B43 n.9. "If the intent of Congress ia
6 || cla , that iz the end of the matrcer, for the court, az well as
7 i the agmy, mmnt give affact to the wmasbiguously expresssed
8 | int t of Congrzaa." Id. at 342-43. If instead, however,
9 ess lef: s gap that the adminigtrative lguncy should £4111,
10 || ate two of Chevron is employed. whick Supholdis] the )
11 | igtrative regulaticn unless it is 'ardbitraxy., capriciouas, or
12 estly contrary ko the statute.’® Dafenderm of Wildlife v.
13 er, 191 F.3d 1159, 1162 (2th Cir. 1999) (quoeting Chevron,
14 | 487 ’i:s. at 844). Chevron deaference does not raguizw a court to
1% || ve lude that the agsncy eongtructicn was tha anly one it
18 h asibly could bave adoptad . . . or evan the rsading the
17 woald have reached.™ cCchevion, 467 T.83. at 843 ».11.
is
139 : LIZ. . DISCUSSION _
20 .: The water district plai.:.xt:.'.tfs arsus that Intnr:'l.ﬁr
zlpundhﬁccaunts tha amount of water it anmmually msnages and dedicates
2Z | Zar (h) (2) puzposes by using the aoffsat and resat methods in its
23 aachi@:nt:ﬁ.ng far (b} (2) water. Doc. 452. Tha governwsnt and the
24 envmtal plaintifls argue that offaet and rasaet do not
25 [ cas t in the dedicaticn of morm than 800,000 AF of water for
26 || (B) a} purposes, but instessd offget and remet take into account
27 andwiv- reredit” for the poairive effects that the use of water
28 | fox (b) (2) purposes has on CVP yield snd is within the Tawsul
f 7
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e_'z.dj'ci-e of Intericxr’s administrative discration.

| Section 3406 (b) (2) requires Interior to “dedicate and manage

sally eight hundred thousand acxeo-feet of Cantral Valley

1

2

3

4 p:- act yield” for environmental purposes. "CVP yield” iams
. !

6

7

2l Valley Projsct during the 152841534 drought pericd after
sry, water quality, and othar flow and operatiomnal
ments impused by terms and condirions exiating inm

11t ime of enactmant of this titlae have been mat.? The Maxch

1z 12 000 deciasicon in this case, held theat "CVP yield" is a

13 | ne ‘ te gquantity of CVP watar measurmd in acres feet.” Doc. 320

12 f a i:zs. Intericr bas caleulated amd quantifiad CVE yield at

15 s,s,nuo A¥. -Gov. Bx. 31, Fipal Dacision, p. 3. Tke Decisian

156 §} in r-tgd Congress’ iatent in deafining CVP yield te‘provida o

17 || »xqliable supply of ‘CVE yield’" frem which to annually

18 || & f priatae 800,000 AF of CVP watexr. Id, at 32:7-9. The 800,000

19 af QVR yield is to be dedicatad and managuad for (b) (2)

20 ' cass, each year, withomt regazrd to hydrologic cendivicons nor

322 (| is él.t affected by anaual acticns te dedicate and manage the

22 N 804; 000 A¥.

23 Interisr’s accounting mathedology to messsurs the asmuml

24 ot of CUVP yield dedicaked to (b) (2) purposes, uses thrmes

25 :n. ics to determine where in the CVP and at what time watmr iz

26 § us . 'Metric 1 measuzes ths amount of CVYP reseIvolir =storage

27 § up z-m in acre feat of watar during the pezriod October 1 %o

28 3%. Metric 2 maaosuces th- shaoge, iz acze faeat of water,
8
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A

rabik

rady

acuf}

act

'cht:.on 3406 (k) {2) of the CVPIA, Oct., §, 1999 at 4-7.

jcs) frem October 1 to Jamuary 31. During this period,
- ioxr releases water frecm the upstieam Zwservelrs for (k) (2)

sagd. Metric 1 meaminres the cummlative net chatnge in =zftorage

atsd CVF cperations cver the asame period without (Bh) (2)

leases from storage from upstream rmasrvoira in the perioad
a::y 1 through September 30. HNetric 3 measures the

ticn. in acre feet of watar, in eXpozts from tha Delts Eo
of Delta contractors apd uses rtlultng from (b) (2)

ﬁns. Department of the Interiox Decision cn Implemsntation

vReaget® applies to Metrie 1, wbich measures changes in CVP
eam reservoir storage (Shasta., Trinity, Folaam, and Wew

» upstream reservoirs at January 31 with che (b) {2) acticuns
the cumtlative net changs in staxrage that wounld resulz fzom

7. The net use of watar is charged againat the 800,000 AF
arad ko (b) (2] purpesas for that water year. Under ramet,
ecipitation after October 1 refills tha reservoirs, Interior
dita+ the (b)(2) accoust by the smount refilled. The ast

= i3 that the total annual charge for (b) (2) CVF watex uae
cre Feec is raduced by the amount “reset.® The water

ct plainetiffs argue that reset viclatsa Baction 340485 (h) (2}
".:L:Lawz.ng water dedicatsd and mmneged for (b} (2) puzposeme ta

fj more thaa 800,000 AF in that water year aud Intezricr takes
wat-x.- faxr (D) (2) purposes without charging it against the
000 AF cap. .

Warar roleased uxder Matria 1 "dedicated” fox (b) (2)

2
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1 pu:"iinsez at the time it ia xmleased is bemetficially used for
2 8 (b) f‘ﬂ) purpeoses and isd no longer in atorage avallable for othar
3 The government and the envirommental plaintiffs argue that
4 tar had ;m:e been released for () (2). purposes. the water
5 | to "reset® would be released downstream for £lood conerol.
6 ess capped and aspecified the exact quantity of CVP yield,
.7 f 8g0} %ooa A¥Y, Intexior is to amually use Zor (h) (2) puxpoescs. The
8 | foxd :uity that procipitaticon pricr te Jarusry 31 may rewtors mich
9 | of fhae water released for (b) (2) purposaes earliexr in the watexr
10 {| va to CVP resasrxvoirs del'es oot change the fact thar CVR wataer
11 { has fbe-n "dedicated” and *managed® for (») (2) purposas. CVP
12 i is a finite amount of water; acts of God, such as incrsased
13 ) prafp pitaticn in a given year, do nof change thue ammual amcunt of
14 {1able CVP yield. No legal authority suggests that Tnterioz
18 elect not to account for CVP yield astually ded.:.cat-d and
18 ad for (b) (2) purposes,
17 Section 3406 reflacts a canpromise reanched by Congreas to
Bial ;cat. 4 failaafie minimgn annoal supply of CVP water, an
1s t jmingly ScAarca resource, fox enviroomental purposss by
20 | caming it £rcm alternative uses. The staztute mandates tbat
21 3000 AF of CVF yieid, no more and no less, iz to be annually
22 catad to smd aagnaged for (b) (2) purposas. Renet, as
23 jemented, actually results in more than 860,000 AF haing
24 . cated to (b) (2) purposes in any water year that pracipitation
25 (| in é.h.a Qetobaxr to January period rafills CV¥ raservoira and
26 tad prior () (2) uae totals_im the aggregate with all othax
10
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 (2) uses quring the year mors than 800,000 AF.* Under ths

T jct methadology, the (bh) (2) accoumt is charged for use of
;,000 AF of CVP yield in dry years, although Intarior uctua.‘lly
i‘_s more in refill yeaxs. In 4Ary yveaxrs the smount aE C7P watar
:Llabl- to the water districts for contractunal use, after

(2) watar is dedicated, is reduced under comtract provisiong

Bureau of Reclamatim CUVP watar managameni prxacticesa. Iu say

From— T-563 P.012/021 F~284

w o N a b WN OH

NONON N RN NN N R e R e e g
e 3 a i & @ N R O ©V B 39 060 A W B D

»

Sapdcnt -~ S

._.=.

Tﬂanscra.pe at 47:8-48:13.

(2) account by the reset accomnting methodolegy. In his cross

gt reset rasults in additional water being dedicated and

115 water year 1999-2000, 111,000 AF was credited to the
tion, tha government’s expert, Chastaxr Bowling, atatad

for (B) (2) puxposas:

g. #Mr. Bowling, was the eotizs quantity ©f wataxr
depictad by the blue shaded area, 1l7.000 mcaxe faet,
dedicated to £imhery actions preacrihed by the United
States Fish & Wildlife Servics?

A. Tag., the 117,000 acre fmaet wag, ves.

Q. and by raducing the gqummtity of watesr counted
against the 800,000 acras feset undar matrie 1 from
117,000 acre famt to § acre faat --

A, 6,000

Q -- was Intericr able to iacrsase the uanmtity of CVP
water dedicated and managed under Sectican 3406(b) (2)
and accounted undery metrics 2 and 3?7

A. I wonld have toc sconditicn my answer to that, yes,
if you were comparing that to an acoounting acsoaric
that did net allow refill o)X remat, Yyss.

Q. By reducimg the quantity of water or yield undar
metric 1 of ths accounting decision fxam 117,000 acrm
fset tc 6,000 acre faet, Intezricr was able to lncrsase
tha quantity of CVP water or yiald dadicated and
managed umder Seation 3406(b) (2) and accoumted for
under metreic 2 and 37

A. Yes, in texmps of your use of “yiald,” tbhat, ywsa,
there was a reducticn and it allowed more (b} (2) to be
dedicated to actions following Jamaazy 31°°,

11
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ym’ reget ipcremases the amount of water dedicaced for (b) (2)
purjoses over the 800,000 A¥ cap, the amount of CVFP water

avafiable to plaintiff water disericts and others is
gpondingly raducsd. Intexior abused its digoretion to

- able to Interior fox 'm management .

Inter:i.cr is contractually beounnd to provide spscific amounta
ater to the water districta absest a wacar stortage.® There
Justification to increase the use of CVP "yield” for (b)(2)
“a cver 800,000 AF, when (b) (3) uses have nct caused ox

ESﬁSUQOu#wNH
—— g
M
W

§ claims to CVP yield. Reset dces not “balance” tha (b] (2)
int. Congress intended that exactly 800,000 AF of CVP yield

14 l ac

15 Lm cated and managed auzm.illr £or (b) (2) purposas, regardless

16 || of fbe hydralegic cenditicna in any given yesr. ‘

7 J Although, Igterior is free to use ita dlscrsticn to allocata

13l a E'x::l.::m,al water afrter it has rafillad CVFP rasezvoirs, subject to

19 | at tory and contractual pricorities, it is not free to use

290 "r:et" to "undedicate” and not account for (b) {2) use in a water

21 , becausa The currsnt ysar’sm cverall CVP watar delivery

22 city has been increased by the windfall of incressed

23 i pT pitatien. Interiox’s diacrut:r.nn does ot include the

24 ricy to disregmrd and ackt accouat for u:tual (L) {2) usa.

25 | fact that "resec” is mot specifically identifiod in the Final
i ‘Home watsrx districts’ water servica contracts with Tnterior,

27 | hade a provision calling for reduced deliveries during times of

28

shdrtage .

iz
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1 Dn'j zsion is further evidence that the concept is an ad hoc choics

":caz';!.nz to prefax one category of water usm over another,

~- at bagis in law.

'Y “ As anecdotal evidence illustrating the azbitrariness of

5 || zen it, the watex districts ini::.‘odnc.d' in evidenca, an e-mail

6 he"i--n sanior Interiocr oEficials: "It acw appesrs that the

7 deﬁsi.an i3 close at hand as %0 the quantity of cffsat and raset
3 | for} the naxt four years. David hayea‘ [5ic] bas mtated that n'ach
9 | wilf be 100,000 AP.~ Plz’ Ex. 108. Plaintiffs contend that no
10 || am estimute could BRonsstly be mmds dne to tha total uncertainty
11 { in ual hydrolcogic canditiuﬁs affaating the CVP.
12 The govermment s expexrt, :'C!hns&u: Bowling, testified that

13 || ras k could have an effect on AR~ (b) (2)water usam.® He admitted
14 regat Iis net applied to any non~ (b) {2) water uses. ¥No other
15 ‘] wa.tez- uge iz cradited when CVF raservoirs refill. Other than
15 §} 2o ‘. efax cne compaeting use for water over another., without lagal
17 L an nty, the reset mechaniem iz a post hoc zatiomalizatiom to

18 | res ts ir dedication and managwment of more than 800,040 AF of
20 | cum gr:.ald for (b) (2) purpomea whan resarveirs rafill. Tha water
21 dis ict plaintiffs’ motion £0r swmmary {judgment i GRANTED in

22 | pazf, rcset as formmlated and applied is unlawsul, arbitrary, and
23
24 ‘David Hayes was a Deputy Sacrstary of Interior during the

25 || Clifitom administratian,

iy

26 3 mall, if vhe staragn raqovars and there iz a zZesec, it
27 tihat the -- khat thers is water available, thevre is (b) (2)

aatf that can be taken and latar in the watar Year, and those
28 || nctx

ns could amplify impacts t©o otber Projmct purposas .

13
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vion hare at ismsue is related to intrametric arediting in

=s 2 and 3. Metyia 2 measures the chauge in releases fzom
in upstream reservoirs from February 1 to September 30.
"c 3 umeasurea the net rod:m:ticn in Delta exports (to water

w W 3N B R W
H

B
&
&
.3
¢
A
]
g
3
R
£
F g
&
)
;
f
g
B
#

ve and a negative effect ea CVP yiaeld. Fox inatanga,

il | peoa

12 | offsdt can occur when raduced exports undex ¥Metric 3 result in
13 sed storxage oxr a po-itivé change in Metxic 2.7 In that
14 I cas {(b) {(2) water dedication :ém:.‘t.ta in a reductien to CVP yield,
18 | 1 .- r export reductian, and iincreaae in storaga. Positive
16 | aE£ es within Metzric 2 can only offset deducticns within that
17 | met -Efc.

1a Th- govergment and the mﬁ.rmi:al plaintiffs argums that
12 | ofE e simply "balances® the bocks and doas not rasult in more
20 1800,000 A7 of VP yield baing dedicated end managed sach
21 | yeasd for (b) (2) purposes. Defandauts argue that hecauss the

22 | watef bas actually been used Zor a (b) (3) purposa, Interier

23 | abo d account for it and recognize total actual (b)(2) use and
24 || da ae:l.ou. of CUP yiald. |

28 "l.'h- positive affects an stc;agn that Tessult £rom decreanged:
27 8 occur becauma of Interior’s managessnt decisicons within

28
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offset oply occuxs within metrics and only to the extent

1

3 || thatfi credita are applied for the "n=t” water use. At the end of
3 H tha jakter year the three meatrics sre added together to calculare
4 | the fotal amount of CVF yield dedicated and managed for (b)(2)

5 ses. Although, anly intrametric ofEset is allowed, there is
Ell = ¢ iaticnship between the Metrics 2 and 3. Mr. Bowling, the

7 gc:'v'i ent’ s expext, tanlti.t’in.di that "there can be debits in

8 | ma c 3 an a resull of Wort: curtailmemts that during balajged
9 t::.ons would ze;ult in a eredit within the release metric."
10 4oript at 114:21-23. |
11 In effect offset results in earlier (b)(2) actions being
12 ad to the (b) (2) account or sliminated from (b) (2)
13 finting by laver actions. u in zesat, this resulta in moze
14 {Eauu,ooo AF of CVP yviald being dedicated and managed for
15 ] puxposes each year. In water year 1000, Mr. Dowiing
16 || est ﬁ‘d that 129,000 AF of vnh:.r wvas cradited within Eeb:ic 2
17 § as 3 =o-ul= of offaet. This witu was not used for othexr CVP

ex prior to the and of 2@00. Transoript at 83:24-84:1.

1-. made available for other CVP water umers, it was not
21 j} accopnted for under the (b)(2) account. Onge watar 13 used fLo»
22 | (B) (f) purposes it must bs accounted for. Intarioxr may oot ume

23 ) nof ;'5 £® ts "undadicate® and noc account for asg {(b) (2) ume, water

cvr yield used for (b)(2) purposea such as expourt radupotion

25

26 |} may aunlt in incredsed smragé. bowaver., Intericr cannot ignore
27 j ita Lﬁt:at:ucory and contractual cbligationa when detarmining what

2B | to with £his Taxcesas mtar.: Congress directed that 800,000

B

15
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A\

3£ CVP yisld waa to be annﬁ:.‘l.ly dadicated and managed for

-2 8 (b)%z) purpcses. Once watar is uged for a (b) {(2) purpose it has
- ndedicatad and managed™ for tbat purpose. In commenting on
.g:c!a.l:i.i'emia. Department of Fish and Game’s view That UpPStIesm

ara :f e releases that are diverted by the CVP to San Luis

it is reascnable for auch sater to be counted am a (b) (2)

Gov. Bx. 3, Attach. 3,j"Runpnnna ta Copments Regarding

11 or’s admissicn in thig at.tachmmt te the Final Decisien is
12 || an ely ilncomsistent with ite ume off offsak, which dows not

- 113 jn water actually used during the watar yeaxr for (b) (2}
14 [ 1 nges when a credit oY ctiiat is appliad. 3In ths. Pinal

16 || quaptity of water that is not atfegted by subsequent use of
17 ir: “The annuml accounting of yield dedicated and msnaged
18 4z (b) (3) does not affect the datermisation of the underlying

- vrparatea specifia, fixed conditions which are not affected by
':&oqum:.t actions to uss th-- dadicacad watsr.* Gov. BEx. 3, at
22 2. : offsat as ;nplenmced. by Interior is inconsistent with this
23 sutamnn ', .

24 Tha gevermment and the cp.virmantal plaintif®fs hawve pointed

25 || ko m legal aunthority that authorizes Interlior To cCreate

26 {{ ac } +ting concepts of “ramet™ and "offser,” that lgnorws and do
27 i oo account £or ths actual use of CVP yield for (b) (2) purposes
28 || in i‘iolztinn acf Congrasa’ diraction that exactly 800,000 AF of

16
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1 iield are to be dedicated and managed anmually for (b) (2}
2 iaea. Offget allowed Intarisr to dedicate more tham 800,000
3 CVP vield ta (b) (2) purposas in water year 2000. Interiox
4 digcraetion to use “"axcess” watexr am it sess fit, however
3 t lfirst comply with its statutory amd conrtractual
6 fiaticna. Interioxr’a nadec of "offset” is arblitrary and
7 cious. The watex d'istrict Pplaintiffs’ sumpary judgment
8 ; is GRANTED, in paxt, as ko "offsgat."
9 | .
10 ¥, CONCLUSTON
i1 Begat” unlawfully disregards net anmnnal use of CVE yield
12 § for !b) {2) purposes and has actually rsesulted in the dedication
13 | and sea of more than 800,000 AF of CVE yield foxr (b) (3) purposas
14 | in 1995-2000 wateT yearx. Acts of God and windfalls do not
15 ju.fy Savering one use oz"I' watar sver another and depriviag
18 || eom actually extitled parties, whezrs there is ao atatutexy
17 j a4t tive to do sa. The watar district plaintiffs’ swemmary
18§ 4 motion im GRANTED, in past, BAs to reset. That
1S | me P shall not be wsed.
20 Of£fsetY allowa mors than 800,000 AY of CYP yiald £a be
21 |l da ated and managed annually for (b) (2) pmnn.a.. The concept
22§ of t banefit?” {8 not sxpressed in the CVEIA. Every use of CVP
23 | yim for (b) (2) purposes in any watsr year must be accountsed for
24 || and fiot reversed or igmored. The watexr district plaintiffa’
25 )| = {udoment motion is GRANTED, in part., as to offaset, as it
26 || has unn implemented in water year 1999-2000. Pederal
27 | da® ‘. ts’ croas metion fox sumnary judgmant is DENIED as to
28 off '
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1 With the completicn of thias decigion, mll summary Jjudgmeut
2 {matc s have been fully decided. The parties shall immediately
3 . e a conference with the conrt to fanilirate tha enkry of
4 t 80 the parties can proceed with thelr appeals.
1§ |
§ | so $ro=nED.
A
8 D.l.'.L'lb: 2"'{’01
L) )
10
12
13
14
" 15
18
||
18
20
21
22| |
23
24
| |
26 ‘ -
27
| |
10
1
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: h
United States District Court J
for

¥ Eastarn District of California

February 6, 2002

3 % » CERTIFICATE OF SERVICE x +
i 1:97~-cv-~06140

San Luiq}% & Delta

v. I
ush
the u.ndaﬁ igned, hereby certify that I am an employee in the Office of
e Clerk, Y;S. District Court, Eastern District of Califormia.
at on Feltuary 6, 2003, T SERVED a true. and correct copy(ies) of
e atta 3 by placing said copy(ies) in a post paid envelcops

dra=sed td.the perscon(s) hersinafter listed, by csiting said
valope in féhe U.s. Mail, by placing said copy(ies) into an imtex-offica
adiptacle located in the Clark’'s office, or, pursuant to prier

thoxizatcidh by counsel, via facsimile.

e Eathwan OowWd DLB
aman Burgess Telles Van Atta Vierya Rathman Whitehurat
Box 156 )

Palos, CA 53620

Bl J O‘Hanlon

dck Moskovitz Tiedemann and Girard
apitol Mall

§ Floox-

amento, CA S5814-4417

s A I3 zulea
Unifed States Department of Justice
Environment and Natural Resources Div




/: CENTRAL VAITLEY OPERATIONS; 818 979 2494; Feb-8-02 9:56AM; Page 21/21

a

08-02  08:36anf: From- T~563  P.021/021 F-254
b 07 02 u:m nsP Emplovee of 209 472-798B p.21

2291 wWest March. Lane

Attofmney General’s Office of the State of California
4SS Bolden Gate Avenue

Suit "f 11000

Sam Prancisco, CA 94102—3664

G T K Wilkinscn
Bes:5Best and Kriegerxr
PO . 1028

Earmarn White and McAnliffe LLP

275 Biddlefield Road

Menly Park, CR 94025-350€

Cynt@iia L Roehler

Savel:San Francisco Bay Asscc:.m::.on

1600§iBroadway
Ste #00
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