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Subject: Final CVPIA Administrative Proposalon Contracting Policies

Dear Interested Party:

In September1995,theDepartmentofthe Interior(Interior) invited thepublic to identify their
concernsregardingimplementationoftheCentralValley ProjectImprovementAct (CVPIA). To
facilitatepublic inputanddiscussion,Interior representativeshelda seriesofpublic meetings
betweenSeptember1995andApril 1996. During thesemeetings,12 majorareasofconcernwere
identified,and individualsvolunteeredto form work teamsanddiscussthespecific issuespertaining
to thoseareas.In April 1996, Interiorcommittedto thepreparationofanAdministrativeProposalto
addresstheprincipalissuesraisedby stakeholdersduring thepublic forum andwork teammeetings.

To thatend, Interiorcirculatedtwo draft proposalsregardingcontractingissueson July 1, 1998:
CVPIA AdministrativeProposal, ContractingPolicies--PartA Discretionaryv. MandatoryCVPIA
ContractRenewalsandCVPIAAdministrativeProposal, ContractingPolicies--PartB, Contracting
Issues. Written commentswerereceivedfrom nineparties. Theenclosedfinal Administrative
Proposalon ContractingPoliciescombinesPartsA andB of thedraftproposalsandreflectskey
commentsreceivedaswell aspreviouslyraisedconcerns.

Copiesofthis final proposalcanbeaccessedon theMid-Pacific Region’shomepageat
http:/wwiv.mp.usbr.gov orcanbeobtainedby calling Ms.Alisha Sterudat 916/978-5195or
TDD 916/978-5608.

Sincerely,

RogerK. Patterson
Director RegionalDirector

U.S. Fishand Wildlife Service U.S.Bureauof Reclamation
Region 1 Mid-Pacific Region
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CVPIA ADMINISTRATIVE CONTRACTING
PROPOSAL POLICIES

INTRODUCTION

In September1995,theDepartmentoftheInterior(Interior) invitedtheStateofCaliforniaand
thepublicto identif~’ anyconcernstheyhadregardingimplementationoftheCentralValley
ProjectImprovementAct (Title XXXIV ofPublic Law 102-575)(“CVPIiA”). To facilitatepublic
inputanddiscussion,representativesofInteriorheldaseriesofpublicmeetingsbetween
September1995andApril 1996. Duringthesemeetings,12 majorareasofconcernwere
identified’ andindividualsvolunteeredto form work teamsanddiscussthespecificissues
pertainingto thoseareas.

In April 1996,Interiorcommittedto prepare“AdministrativeProposals”to addresstheprincipal
issuesraisedby stakeholdersduringthepublic forumandwork teammeetings.To thatend,on
lily 1, 1996,Interiorcirculatedtwo draft proposalsregardingcontracting issuesarisingfrom
Section3404: CVPIAAdministrativeProposaLContractingPolicies—PartA Discretionaryv.
MandatoryCVPIAContractRenewalsandCVPIAAdministrativeProposal,Contracting
Policies--PartB, CVPIAContractingIssues. Writtencommentson thedraftproposalswere
receivedfrom 9 parties. This AdministrativeProposalon theContractingPoliciescombines
PartA andPartB ofthedraftproposalsandhasbeenrevisedto reflectthekeycomments
receivedon thedraftproposalsaswell aspreviouslyraisedconcerns.Responsesto specific
commentsareprovidedin AppendixA.

BACKGROUND

The CentralValley ProjectImprovementAct (CVPIA), Section3404,“Limitation on Contracting
andContractReform,”addressesarangeofissuesrelatedto thecontractingpoliciesofthe
BureauofReclamation(Reclamation)for watersuppliesfrom theCentralValley Project(CYP).
Sections3404(a)and(b) addresstheissuanceofnewcontracts;Section3404©addressesthe
renewalofexistinglong-termcontracts.

SUMMARY OFISSUES

This AdministrativeProposalfocuseson five distinct issuesrelatedto newandinterim contracts
describedin Sections3404(a),(b), andCc):

The 12 areasofconcernarethefollowing: conservation,contractingpolicies,
AnadromousFishRestorationPlan(AFRP),managementofSection3406(b)(2)water,
RestorationFund,urbanreliability, watertransfers,refugesupply,SanJoaquinRiver, Trinity
River, StanislausRiver, andthestakeholderprocess.
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• Restrictionson New Contracts—whichrefersto thespecificstatutoryrequirementsin
theCVPIA (Section3406(b)-Cd))whichmustbe satisfiedbeforetheSecretarycanenter
into anynewcontractotherthancontractsfor fish andwildlife purposes.

• Interim RenewalContracts—whichaddressesthestatusofcontractsup for renewal
pendingcompletionoftheCVPIA ProgrammaticEnvironmentalImpactStatement
(PEIS).

• “Article Fourteen”ContractAmendments—whichaddressesthefourteenlong-term
FriantDivision contractsthatwererenewedbetweenJanuary1, 1988,andpassageof
the CVPIA in 1992 thathavenotyetbeenmodifiedto reflectthestatutorylanguageof
the CVPIA.

• Implementationofthe“HammerClause”—whichaddressesthesurchargeimposed
by Section3404(c)(3)to encourageearlyrenewalofcontracts.

• MandatoryRenewal—whichaddressesthelevelof certaintyofrenewalofthe
successivelong-termrenewalcontractsfor 25 years.

Restrictionson New Contracts

CVPIA Requirements.Section3404(a)prohibitstheSecretaryoftheInterior(Secretary)from
enteringinto anynewshort-term,temporary,or long-termcontractsoragreementsfor water
supplyfrom theCVPfor anypurposeotherthanfish andwildlife beforeaseriesof actionstakes
place. Oneoftheseactionsis that theprovisionsofsections3406(b)-Cd)be met.

Slakeholders’Views. Waterusersdesiringnewcontractshaveexpressedconcernthat the
requirementofSection3404(a)(1)to meettheprovisionsofSection3406(b)-(d)is vagueand
uncertainandwill preventtheSecretaryfrom everofferinganynewcontractsfor CVP water.
Thesewaterusersbelievethatso long asnewcontractsarewrittenandadministeredin
accordancewith theCYPIA, there shouldbeno policy reasonsagainstofferingnewcontracts.
ExistingCVP contractorsareconcernedthatnewcontractscouldresultin lesswaterbeing
availablefor deliveryto existingCVP contractors.

Othershavesuggestedthatnewcontractsnecessaryto meet“Area ofOrigin” needsshouldnot be
subjectto CVPIA restrictionson theissuanceofnewcontracts.Theseinterestshavefurther
suggestedthatif anexemptionis notgranted,thenata minimum,newcontractsto Areaof
Originwaterusersshouldbe givenpreferentialstatus.

Duringworkteamsessions,stakeholdersapparentlyagreedto apartial approachunderwhich
Interiorwould beaskedto developasetofcriteriadefiningwhenactionsrequiredunder
Section3406(b)-Cd)would beconsideredas“met” for purposesofsatisfyingSection3404(a)(l),
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therebyallowing theofferingofnewcontracts.Therewasno agreementin the stakeholderwork
team,however,on thesuggestedAreaofOriginexemptionfromthisrequirement.

Interior’s Response.Interioragreesthatthereis aneedto definethemeaningof
Section3404(a)(l). AlthoughInteriordoesnotpresentlyintendto initiate anynewwater
marketingprograms,Interiorrecognizesthattheremaybelimited situationsin thefuture in
whichnewcontractsmightbe appropriateif compliancewith Section3404(a)(l)couldbe
demonstrated.

Interiorproposesto definewhatismeantby Section3404(a)(l)’srequirementthat“the
provisionsof subsections3406(b)-(d) aremet”. Interiorhopesthatdraftcriteriadefiningthis
requirementwill beavailablefor publicreviewprior to April 1, 1999. The stakeholder
communityandtheinterestedpublicwill haveanopportunityfor meaningfulinputbeforesuch
criteriaarefinalized.

Interiordoesnotagreewith theproposalfor an Areaof Originexemptionfrom section3404(a).

Suchanexemptiondoesnotappear,explicitly or implicitly, in thestatutorylanguage.

Interim RenewalContracts

CVPIA Requirements.Section3404(c)(l)prohibitsthe Secretaryfrom renewingexistinglong-
termrepaymentor waterservicecontracts”... until appropriateenvironmentalreview,including
thepreparationofthe[CVPIAPrograiYimaticEnvironmentalImpactStatement(PEIS)],hasbeen
completed.” Pendingthe completionoftheCVPIA PEIS,theSecretaryis authorizedto execute
interimrenewalcontractsfor aninitial periodofup to 3 years,followed by successiverenewal
periodsofup to 2 yearsasnecessary.The interimrenewalcontractsareto be modifiedto
complywith existinglaw, including theprovisionsoftheCVPrA.

Stakeiwiders’Views. CVP Contractorshaveraisedtwo broadconcerns.First, thereare
concernsaboutthescopeofsubstantivecontractmodificationsthatcouldbeproposedfor the
interimrenewalcontracts,andthepossibilitythatsubsequentinterim renewalscouldresultin
reopeningcontractissuesresolvedpreviously. ContractorsinterpretSection3404(c)(1)
narrowly,arguingthatcontractmodificationsshouldbe limitedto provisionsoftheCVPIA
explicitly madeapplicableto theinterimrenewalcontracts.

CertainDelta interestsbelievethatthescopeofinterim contractactionsshouldbebroadenedto
includea considerationofrestrictionson usethatwould addressdrainageproblemsandAreaof
Origin laws. EnvironmentalgroupsbelievethattheCVPIA providesabroadopportunityto
reviewinterimrenewalcontracts,includingtermsfor thequantityofwatersuppliedandthe
mechanismsusedfor pricing water.

The secondbroadconcernraisedby CVPcontractorsis thepotentialexpenseanddelayofa
majorinterimcontractsrenegotiationprocessfor subsequentinterim renewals.Environmental
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groupsandDeltainterestsbelievethecontractors’concernsareunfoundedbecause,asa practical
matter,thepartiesto theinterimrenewalcontractsareunlikelyto revisitor reopenmajorissues
every2 years.

Theworkteamdidnotreachsubstantialagreementontheseissues.Stakeholdersdid, however,
explore thepossibilityofdevelopingashortlist oftopicswhich wouldbe reviewedduringthe
preparationofinterimrenewalcontracts.However,therewasno agreementonwhattopics
properlybelongedontheshortlist; theconceptwentno further.

Interior’s Response.Interiornotesthatthesetwo concernswereaddressedduringthe
negotiationofthefirst interim renewalcontracts.A provisionwas includedin those3-year
interim renewalcontractsto allowthecontractingpartiesto agreein writing to simplyrenewthe
interim renewalcontractsfor thesubsequentperiodofup to 2 yearsuponcompletionof
environmentaldocumentationandassociatedpublicreviewandcomment.Alternatively,either
partycanfind that specificprovisionsneedto berevisitedbeforeexecutionofthesubsequent
interim renewalcontracts.

Interiorbelievesthatsucharenewalprovisionadequatelyaddressestheissuesofrenewing
interim renewalcontracts. Interior notesthat54 interimrenewalcontractsexpiredon
February28, 1998. In preparationfor thoserenewals,Interiordeterminedthatthe“Water
ShortageandApportionment”articleneededto beclarified. Contractnegotiationswith
representativesfrom the54 contractors,on May20, 1997,led to agreementon themodification
ofthe “WaterShortageandApportionment”articlealongwith correspondingchangesto the
“Opinions andDeterminations”article. With thosemodificationsandmodestadministrative
changes,suchasdatesandactionscompleted,thetermsandconditionsoftheexistinginterim
renewalcontractswill remainthesame.

“Article Fourteen” Contract Amendments

CVPIA RequirementsandBackground. Fourteenlong-termFriantDivision contracts
(hereinafterreferredto astheFriant-14)wererenewedduringtheperiodbetween
January1, 1988,andthepassageoftheCVPIA in October1992. Thesecontractsarethesubject
ofcontinuinglitigationandcontainacontractprovisionwhich makesthemsubjectto
modificationundercertainconditions. Section3404(c)(l) specificallyrequirestheSecretaryto
amendthesefourteencontractsto includeaprovisionrequiring“paymentofthechargemandated
in subsection3406(c)andsubsection3407(b)ofthistitle andall othermodificationsneededto
complywith existing law, includingtheprovisionsofthis title. This title shallbe deemed
‘applicablelaw’ asthattermisusedin Article 14(c) ofcontractsrenewedby the Secretarysince
January1, 1988.” WhileInteriorhasnotyet amendedthese14 contracts,it hasbeencollecting
thechargesrequiredby Sections3406(c)and3407(b).

Stakekolders’View. Environmentalinterestscontendthat Interiorneedsto expeditiouslyamend
these14 contracts.Theycontendthatcollectingfeesdoesnotconstitutecompliancewith the
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requirementto amendtheFriant-14contractsandthat failure to amendthecontractsmakesit
difficult to implementcertainenvironmentallybeneficialprovisionsoftheCVPIA (suchas
tiered-pricing)in atimely fashion. Theycontend,therefore,thatInterior’s actionsare
inconsistentwith thegoalsandobjectivesoftheCVPIA.

CVPcontractorsbelievethatamendingthesecontractsat thispoint wouldrequireneedless
expensewithoutgeneratinganysignificantenvironmentalbenefits.Thesecontractorsarepaying
theapplicablefeesrequiredby CVPIA, butbelievethatnewamendmentnegotiationsshould
awaittheresolutionof judicial andadministrativeissueson thesecontractsandon theCVPIA in
general,including thecompletionofappropriateNEPAreview. Thestakeholdersdid notreacha
consensusresolutionofthisissue.

Interior’s Response.Interiorbelievesthat it mustamendthecontractsin questionasoutlinedin
Section3404(c)(l)uponcompletionofappropriateNEPAreview. This will ensurethat results
ofthePEISandappropriatedivisional-levelenvironmentalreviewareconsideredprior to
amendmentoftheFriant-14Contracts. Interiorbelieves,however,that its approachofcollecting
theapplicablefeesasdescribedaboveisa legitimateinterim measure.A timelinewill be
establishedfor renegotiationwhichprovidesopportunitiesfor publicinvolvement in thecontract
amendmentprocess.

As previouslynoted,theFriant-14contractsarecurrentlythesubjectof litigation, Natural
ResourcesDefenseCounciletaL, v. RogerPattersonetaL, No. C’IVS-88-16S8LKK. The
UnitedStatesDistrict Courtenteredits final orderandjudgmenton January15, 1997,as
amendedby a subsequentorderissuedon April 16, 1997. Thefinal orderandjudgmentdeclared,
amongotherissues,thattheFriant-14contractswereinvalid asofMarch7, 1998. The affected
Contractorsandplaintiff environmentalorganizationsin thelitigationhaveappealedthefinal
orderandjudgmentto theUnited StatesCourtofAppealsfor theNinthCircuit.

Implementation ofthe CVPIA “Hammer Clause”

CVPIA Requirements.Section3404(c)(3)imposesasurchargeon existingCVP contractors
who do not committo earlyrenewaloftheircontracts.The surcharge,which isanadditional
mitigation andrestorationpaymentofoneandone-halftimesthepaymentcalculatedpursuantto
Section3407(d)oftheCVPIA, will beimposedbeginningOctober1, 1997. If theCVPIA PEIS
is notcompletedby October1, 1997,however,thesurchargewill not beimposedon anyCVP
contractorwho executesabindingagreementto renewimmediatelyuponthecompletionofthe
CVPIA PEIS.

Stakeholders’Views. Contractorsfind it difficult to assesswhethertheyshouldexecutethe
“binding agreement”to renewtheirexistingcontractsbecausetheenvironmentalgoalsand
objectivesofsuchrenewalcontractsarenotknown at thistime. CVPcontractorsareconcerned
that critical information,suchastheapplicablerulesandregulations,maynotbeavailablefor

S April 16,1998



CYPIA ADMINISTRATIVE CONTRACTING
PROPOSAL POLICIES

reviewat the time they enterthe binding agreement.The stakeholdersdid not arrive at a
consensusapproachto this issue.

Interior’s Response.Interioracknowledgesthatdelaysin completingthePEIShaveresultedin
CVPcontractorshavingto makeadecisionon executingabindingagreementwithouthaving
completeinformationasto theresultsoftheNEPAanalysisandthecontractingapproachofthe
UnitedStates.However,Reclamation’sproposeddraftbindingagreementallowsCVP
contractorsto reconsidertheir“renewearly”decisiononceappropriateinformationbecomes
known,subjectto thestatutoryrequirementto paytheadditionalmitigationandrestorationfees.

OnDecember12, 1996,Reclamationreleasedits draftbindingagreementfor publicreview and
comment. Substantialpublic commentswerereceivedandevaluated.The draftbinding
agreementwasrevisedin light ofthecommentsandwasmailedto CVP contractorsin late
August1997 for their execution.All butoneoftheCVP contractorswhowererequiredto signa
bindingagreementhavesignedanagreement.

Discretionary v. Mandatory Long-Term Contract Renewals

CVPIA Requirements.CVPIA Section3404(c)states,in relevantpart, that“the Secretaryshall,
uponrequest,renewanyexistinglong-termrepaymentorwaterservicecontractfor thedelivery
ofwaterfrom theCentralValley Projectfor aPeriodof25 yearsandmay renewsuchcontracts
for successiveperiodsofupto 25 year~each.”

Stakeholders’Views. CVPcontractorsareconcernedaboutthelanguagein Section3404(c)
whichprovidesthattheSecretary“may” renewlong-termrepaymentorwaterservicecontracts
for successive25-yearperiodsaftertheinitial 25-yearcontract. The contractorsbelievethatthe
useoftheword ~ createsuncertaintyofrenewalwhichis anunwarrantedthreatto their
future watersuppliesandwill causethemdifficulty in arranginglong-termfinancingorin
making long-termplans. Thecontractorsraisetheargumentthatrenewalshouldbemandatory
becausetheCVP wasformedandoperatesunderthe“trust” theoryin which Reclamationholds
waterrights in trustfor andappurtenantto thelandsheldby landholdersservedbythe
contractorsandasaresultthelandholdersarethe“real” owners.Underthis theory,Reclamation
shouldberequiredto renewcontractsandany“reallocation”shouldbetheresultofregulatory
requirementsorarrangementsmadebetweenwilling buyersandwilling sellers.

Environmentalinterestsgenerallyopposeapermanentrightofrenewalbecausethatright would
“lock up” a substantialportionoftheState’swater,making it unavailablefor changingsocietal
needs.Theybelievethatlockingup thiswaterin agriculturalcontractsalsomight encourage
inefficientuseofthewater,with potentiallyadverseenvironmentaleffects. Environmental
interests(aswell asothers,includingsomefishingandurbaninterests)alsoareconcernedthat
grantingapermanentright ofrenewalto CVPcontractorscouldgrantbothapermanent
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“subsidy”andapermanent“windfall” to theseparticularwaterusers.2Environmentalinterests
areopposedto thesesubsidiesbecausetheybelievethatcharginglessthanfull costfor water
encourageswastefuluse.Further,environmentalinterestsopposegrantingapermanentwindfall
to contractorsbecausethatwindfall representsthe“return” ona substantialpublicinvestmentin
theCVP, whichtheybelieverightfully belongsto thepublic,notindividual contractors.

Someenvironmentalistsacknowledgetheneedto havewell-definedcontractrights in orderto
facilitatetheemergingwatertransfermarketandto maintaina stablefarmeconomy.

Urbaninterestsgenerallysupportguaranteedrenewals.3UrbanCVP contractorsbelievethat
guaranteedrenewalsfor theagriculturalcontractorswill leadto guaranteedrenewalsoftheirown
CVPmunicipalandindustrial (M&I) contracts.Additionally, urbanintereststhatarenot CYP
contractorssupportguaranteedrenewalsfor agriculturalcontractorsbecausetheyareinterestedin
purchasingwaterfrom thosecontractorsfor long-termwatertransfers.

Theseconcernshaveledto ageneralurbanconsensusthatanysolutionshouldfacilitatewater
transfers.This consensushastakentwo forms. First, urbaninterestshaveexpressedadesireto
havethe “groundrules” well known,so theycannegotiatewith potentialtransferorswith full
knowledgeaboutwhatwill happenat theendoftheoriginal25-yearrenewalcontract. Second,
someurbaninterestshaveexpressedamorefundamentalconcernthatrestructuringthetermof
renewalcontactsto 25 yearsisnotconduciveto majorwaterfacilitiesplanningefforts. Thatis,
urbanwaterdistrictstryingto planfacilities for futuregrowthusuallyhaveat leasta30- to 50-
yeartimehorizon(for financingand/cfrprojectmanagementreasons).Relyingonwatertransfers
to increaseurbansuppliesis difficult if thewatertransfercontractis basedon acontractfor only
25 years.

It wouldbereasonableto concludethattherehasbeenlittle progresson resolvingthis issuein the
stakeholderprocess.A draft discussionpaperwasinitially preparedby aReclamationparticipant
in thestakeholderwork team,andwassubjectto at leastthreerevisions. Thatdiscussionpaper,
however,didnot resultin aproposedresolution. Substantialadditionaldiscussionshavetaken
placewithin Interiorandmoreinformally with thestakeholderinterests,andthesediscussions
haveledto thepreliminaryalternativeproposaloutlinedbelow.

2 Forpurposesofthis outline, the“subsidy” is thedifferencebetweentheagricultural

contractpriceandthefull costofserviceprice(thedifferencebeingprimarily thatagricultural
contractorsdo not payintereston theassociatedoutstandingcapitalcosts). The “windfall” is the
differencebetweenthefull costofserviceandthefair marketvalueofthewater.

‘ Differenturbaninterestsattachdifferentconditionsto theguaranteedrenewal. For
example,draft proposalssubmittedto Congressby oneurbancoalitionsupportedguaranteed
renewalsso longaspriceandquantitywerenegotiable.
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Interior Response.Interiorbelievesthatthis issueis oneofthe most important policy issues
facingthebroaderCaliforniawatercommunity.The needto developaframeworkfor water
contractingthataddressescountervailingpolicy considerations— thatis, onethatprovides
contractualarrangementsallowingproductiveagriculturaloperationsandconcurrentlyavoids
improperlimitationson future flexibility to respondto thechangingCaliforniawatersituation--

goesto theheartofhowwatermanagementwill be donein Californiaoverthenext century.
Interiorbelievesthatthescopeofthis issue,whichgoeswell beyondtheimplementationofthe
CVPIA, callsfor asubstantialpublic outreacheffort to assurethatresolutionisbasedon thebest
analysis,notonly bytheinterestedstakeholders,but alsobythebroaderbusiness,financial,and
academiccommunitiesin California.

Public OutreachEffort -AdvanceNoticeofProposedRulemaking. Interiordevelopedthe
conceptsin SectionV, “PossibleSolutions,”ofthedraftAdministrativeProposal- PartA asa
publicoutreacheffort. The publicoutreacheffort includedInteriorproposingto issuean -

“advancenoticeofproposedrulemaking”describingthecontractingissuesandproviding
alternativeapproachesfor resolution. Interior focusedontwo particularareasofconcern: the
shortageprovisionsandthedevelopmentofa contractrenewalprovisionto be includedin the
contracts. Interior’s draftAdministrativeProposal- PartA underSectionVI “Next Steps”
emphasizedthattheproposalsdescribedin the“PossibleSolutions”sectionareextremely
preliminaryandofferedfor discussionpurposesonly. Interior furtheracknowledgesthat the
conceptspresentedarenottheproductoftheContractPoliciesworkteamasthework teamwas
unableto producemutuallyagreeablepotentialconcepts.The AdministrativeProposalexplains
thattheconceptswill be scrutinizedin arulemakingprocess,soasto enablethebroadest
possiblepublicparticipationanddebate.Therangeofcommentson thissectionwasverybroad
andtherewas no consensus,exceptthatcommentersgenerallyadvocatethatInteriorwithdraw
the“PossibleSolutions”sectioit Basedon thecommentsreceived,Interioris hereby
withdrawingthe“PossibleSolutions”section. Interior hasdecidedtheseconceptsshouldnotbe
addressedin this AdministrativeProposal.Therefore,theissueofsupplementalrenewalof
contractswill be left to thediscretionoftheSecretaryat thetime ofcontractrenex~’alsfor
“successiveperiodsofup to 25 yearseach.”
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