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PREFACE
The original three volumes of “Federal Reclamation and Related Laws
Annotated:’
published by the Department of the Interior in 1972, have
proven to be an invaluable reference source for everyone interested in
knowing the legal history of the Federal Reclamation program authorized
by the Reclamation Act of 1902 and the related hydroelectric power marketing program that was transferred to the Department of Energy in 1977.
The publication at this time of two additional volumes, Volume IV and
Supplement I, brings that legal history up to date through 1982.
The Department also is publishing as a separate volume a compilation
of le~l materials issued through mid-1988 that deal with the Reclamation
Reform Act of 1982, as amended.
DONALD PAUL HODEL

Secretaq

of the Interior
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FOREWORD
This Volume IV, together with Supplement I to Volumes I, 11 and III,
published as a. separate volume, brings “Federal Reclamation and Related
Laws Annotated” up to date through 1982.
Volume IV contains the statutes, compacts and treaties enacted or approved from 1967 through 1982 that directly affect the program responsibilities of the Bureau of Reclamation
and the Alaska, Bonneville,
Southeastern, Southwestern and Western Area Power Administrations of
the Department of Energy, together with other selected laws or compacts
that relate to these programs. Two 1966 statutes are included that were
inadvertently omitted from Volume III—the Great Salt Lake Relicted
Lands Act and the National Historic Preservation Act of 1966.
Volume IV also includes annotations of court decisions and opinions of
the Department of the Interior, the Department of Energy, the Comptroller
General, the Attorney General, the Commissioner of Internal Revenue, the
Federal Power Commission and the Federal Energy Regulatory Commission
that interpret such bws and are deemed relevant to the programs and
activities of the Bureau of Reclamation or the power administrations. Opinions of field attorneys are not annotated unless they have been endorsed
by the Department.
Supplement I contains amendments to laws included in the first three
volumes as well as annotations of agency and judicial opinions issued from
1967 through 1982 that interpret those laws. Accordingly, when reference
is made in Volume IV to an act contained in Volumes I-III, Supplement I
should be consulted to determine whether the statute referred to has been
amended at any time between 1967 and 1982.
The cut-off date for all material is December 31, 1982; however, when
an initial decision in a lawsuit entered before that date is annotated, an
effort has been made to indicate subsequent decisions in that litigation. All
citations to the U.S. Code are to the 1982 edition, except for the Appendix,
which includes revisions to the Code through 1985.
A new Appendix is included in Supplement I. It sets forth certain administrative statutes of general application that are referred to frequently
by program administrators and attorneys.
A combined Index covering all of the material in Volume IV and any
new material in the Supplement not cited in the original index in Volume
111 is also contained in Supplement I.
The pages in Volumes I, II and III are numbered sequentially, from page
1 through 2211. The pages in Volume IV are numbered beginning with
page 2301. The pages in Supplement I are numbered S 1, S2, and so on.
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FOREWORD

As with the first three volumes, the basic order of appearance is chronological. Acts of Congress are shown by the date of enactment, interstate
compacts by the date of the Act giving Congressional consent thereto, and
Treaties by the date of signing. Provisions which are repeated in annual
appropriations acts are shown under the date of first appearance.
A distinction in the treatment of acts has been made between those that
deal primarily with the programs and activities of the Bureau of Reclamation and the power administrations and those that are related only secondarily to such programs and activities. The principal difference is that
amendments to primary statutes are also included separately by their date
of enactment, whereas amendments to secondary statutes are not separately
included.
In order to hold down the size of this work within manageable limits, it
has been necessary to exclude a number of categories of statutes (except
to the extent included in the Appendix) and interpretative material, such
as those dealing with personnel, contracting authority and the interpretation of individual contracts, budgeting and accounting, appropriations,
Congressional investigations, and State law. References to administrative
actions and policy determinations, as distinguished from the strictly legal
construction of Federal law, have been omitted except in isolated cases.
In a work of this magnitude errors and omissions are unavoidable. Suggestions for corrections and additions are invited and should be submitted
to the Solicitor, Department of the Interior, Washington, D.C. 20240.
LOUIS D. MAURO
RICHARD K. PELZ
Editors
Washington,
July 1988

D.C.
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June 3, 1966
2301

GREAT

SALT LAKE RELICTED

LANDS

An act to authorize conveyance of certain lands to the Stateof Umh based upn fair market
value. (Act of June 3, 1966, Public Law 89441, 80 Swt. 192)
Mtods

Note This Act was inadvertentlyomitted from Volume III.

[Sec. 1. Completion of survey.]-The
Secretary of the Interior shall
within six months of the date of the passage of this Act complete the public
land survey around the Great Salt Lake in the State of Utah by closing the
meander line of that Lake, following as accurately as possible the mean
high water mark of the Great Salt Lake used in fixing the meander line on
either side of the unsurveyed area. (80 Stat. 192)
%.
2. [Conveyance
autiorizd-conditions.]-subject
to the other
provisions of this Act, the Secretary of the Interior shall by quitclaim deed
convey to the State of Utah all right, title, and interest of the United States
in lands including brines ad minerals in solution in the brines or precipitated or extracted therefrom, lying below the meander line of the Great
Salt Lake in such State, as duly surveyed heretofore or in accordance with
section 1 of this Act, whether such lands now are or in the future may
become uncovered by the recession of the waters of said lake: Prtided,
hmwer, That the provisions of this Act shall not affect(1) any valid existing
rights or interests, if any, of any person, partnership, association, corporation, or other nongovernmental entity, in or to any of the knds within
and below said meander line, or (2) any lands within the Bear River Migratory Bird Refuge and the Weber Basin Federal reclamation project. Such
conveyance shall be made when the survey required by section 1 has been
completed and the agreement required by section 6 has been made. (80
Stat. 192)
=.
3. [Mineral reservation.]— The conveyance authorized by this Act
shall contain an express reservation to the United States of all minerals,
except brines and minerals in solution in the brines, or precipitated or
extracted therefrom in whatever Federal lands there may be below the
meander line of Great Salt Lake, together with the right to prospect for,
mine, and remove the same. The minerals thus reserved shall thereupon
be withdrawn from appropriation under the public land laws of the United
States, including the mining laws, but said minerals, in the discretion of the
Secretary of the Interior, may be disposed of under any of the provisions
of the mineral leasing laws that he deems appropriate: Prmtied, That any
such lease shall not be inconsistent, as determined by the Secretary of the
Interior, with the other uses of said lands by the State of Utah, its grantees,
lessees, or permitters. (80 Stat. 192)
Sec. 4. [Conditions of conveyance.]— As a condition of the conveyance
authorized in this Act, and in consideration thereof, the State of Utah shall,
(a) upon the express authority of an Act of its legislature, convey to the
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United States by quitclaim deed all of its rights, title, and interest in lands
upland from the meander line, which lands the State may claim against the
United States by reason of said lands having been, or hereafter becoming,
submerged by the waters of Great Salt Lake, and (b) pay to the Secretary
of the Interior the fair market value, as determined by the Secretary, of
the lands (including any minerals) conveyed to it pursuant to section 2 of
this Act. The Secretary of the Interior, after consultation with the State of
Utah, may accept in payment in behalf of the United States, in lieu of money
only, interests in lands, interests in mineral rights, including those beneath
the lakebed, the relinquishment of land selection rights, or any combination
thereof equal to the fair market value. (80 Stat. 193)
Sec. 5. [State of Utah to elect alternatives or conveyance null and
void. ]—Within nine months after the date of enactment of this Act the
State of Utah shall elect one of the alternatives set out in subsection (a) or
subsection (b) of this section, and a failure so to elect shall render null and
void any conveyance pursuant to this Act. The State—
(a) may request the Secretary of the Interior to determine the fair
market value of the lands as of the date of the completed survey:
(1) In reaching a determination of the fair market value as of that
time, the Secretary shall make a comprehensive study of the lands and
minerals which are the subject of this Act;
(2) Nothing in this section shall be deemed to limit or prevent the
Secretary from giving consideration to all factors he deems pertinent
to an equitable resolution of the question of the proper consideration
to be paid by the State of Utah to the United States for such lands;
(3) The Secretary shall transmit his value determination to the
Governor of the State of Utah not later than two years after he receives
the request referred to above in this subsection. If payment by the State
of Utah of the fair market value is not made within two years after the
receipt of the Secretary’s value determination, the conveyance authorized by section 2 of this Act shall be null and void; or
~) may maintain an action in the Supreme Court of the United States
to secure a judicial determination of the right, title and interest of the
United States in the lands conveyed to the State of Utah pursuant to
section 2 of this Act. Consent to join the United States as a defendant
to such an action is hereby given. Within two years from the completion
of the action, the Secretary of the Interior shall determine the fair market
value, as of the date of the decision of the court, of such lands (including
minerals) conveyed to the State pursuant to section 2 of this Act as may
be found by the court to have been the property of the United States
prior to the conveyance. If payment by the State of Utah of the fair
market value is not made within two years after the receipt of the Secretary’s value determination, the conveyance authorized by section 2 of
this Act shall be null and void. (80 Stat. 193)
Sec. 6. [Issuance of licenses, permits and leases. ]—Pending resolution
of the amount and manner of compensation to be paid by the State of Utah
to the United States as provided herein, the State of Utah is authorized
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after making the agreement required by this section to issue permits, licenses, and leases covering such of these lands as the State deems necessary
or appropriate to further the development of the water and mineral resources of the Great Salt Lake, or for other purposes. The State of Utah,
by or pursuant to an express act of its legislature, shall agree to assume the
obligation to administer the lands, for the purposes set forth above, in the
manner of a trl~stee and any proceeds derived by the State of Utah therefrom shall be paid to the United States, until compensation for the full
value of said lands as herein provided is made. Such proceeds paid to the
United States shall be to the credit of the State of Utah as part of the
compensation for which provision is made herein. If the question of the
title to the United States is litigated as authorized by section 5(b) of this
Act, and it is determined that the United States has no right, title, or interest
in lands from which revenues have been derived and paid to the United
States pursuant to this section, the revenues paid to the United States shall
be returned to the State of Utah without interest.
In the event tie conveyance authorized by section 2 of this Act becomes
null and void, then any valid permits, licenses, and leases issued by the State
under authority of this section, shall be deemed permits, licenses, and leases
of the United States and shall be administered by the Secretary in accordance with the terms and provisions thereof, excepting for land rental rates
which rates shall be subject to change based upon fair rental value as determined by the Secretary of the Interior and shall be subject to review
and appropriate modification not less frequently than every five years by
the Secretary of the Interior in accordance with rules and regulations of
the Department of the Interior. (80 Stat. 193; Act of August 23, 1966, 80
Snt. 349)
EXPLANATORY
NOTE
Le&lative History. S. 265, Public Law 89441 in the 89th Congess. Companion bill
H.R. 1791 in the House. S. 265 reported in
Senate from Interior and Insular Mairy S.
Rept. No. 1006. PassedSenateMay 19, 1966.

Reported in House born Interior and Insular
Affair$ H.R. Rept. No. 1327. Gnference report H.R. Rept, No. 1540. PassedHouse May
19, 1966.
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[Extrati from] An act to establish a program for the preservation of additional historic
properties throughout the Nation, and for other purposes. (Act of October 15, 1966, Public
Law 89-665, 80 Stat. 915)
Mtor’s Note. This Act was inadvertentlyomitted from Volume 111.The extra~ set forth
below appear as amended through 1982.

Sec. 1. [Title and Findings.]—(a) This Act maybe cited as the “National
Historic Preservation Act”.
(b) The Congress finds and declares that—
(1) the spirit and direction of the Nation are founded upon and reflected in its historic heritage;
(2) the historical and cultural foundations of the Nation should be
preserved as a living part of our community life and development in order
to give a sense of orientation to the American people;
(3) historic properties significant to the Nation’s heritage are being lost
or substantially altered, often inadvertently, with increasing frequency;
(4) the preservation of this irreplaceable heritage is in the public interest
so that its vital legacy of cultural, educational, aesthetic, inspirational,
economic, and energy benefits will be maintained and enriched for future
generations of Americans;
(5) in the face of ever-increasing extensions of urban centers, highways,
and residential, commercial, and industrial developments, the present
governmental and nongovernmental historic preservation programs and
activities are inadequate to insure future generations a genuine opportunity to appreciate and enjoy the rich heritage of our Nation;
(6) the increased knowledge of our historic resources, the establishment
of better means of identifying and administering them, and the encouragement of their preservation will improve the planning and execution
of Federal and federally assisted projects and will assist economic growth
and development; and
(7) although the major burdens of historic preservation have been
borne and major efforts initiated by private agencies and individuals, and
both should continue to play a vital role, it is nevertheless necessary and
appropriate for the Federal Government to accelerate its historic preservation programs and activities, to give maximum encouragement to
agencies and individuals undertaking preservation by private means, and
to assist State and local governments and the National Trust for Historic
Preservation in the United Stites to expand and accelerate their historic
preservation programs and activities. (80 Stat. 915; Act of December 12,
1980, 94 Stat. 2987; 16 U.S.C. $ 470a)
EXPLANATORY
NOTE
1980 Amendment. The Act of December
12, 1980 (Public Law 95-515, 94 Stat. 2987)
amended section 1 by: adding subsection (a);

designating the existing provision as subsection @); redesignatingparagraphs(a) through
(d) of subsection (b) as (l), (2), (5), and (7),
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(1) of subsection @), The 1980 Act does not
appear herein.

W. 2. [Policy of the Federal Government
to preserve historic ~
sour~.]—It
shall be the policy of the Federal Government, in cooperation
with other nations and in partnership with the Stites, local governments,
Indian tribes, and private organizations and individuals to—
(1) use measures, including financial and technical assistance, to foster
conditions under which our modern society and our prehistoric and historic resources can exist in productive harmony and fulfill the social,
economic, and other requirements of present and future generations;
(2) provide leadership in the preservation of the prehistoric and historic
resources of the United States and of the international community of
nations;
(3) administer federally owned, administered, or controlled prehistoric
and historic resources in a spirit of stewardship for the inspiration and
benefit of present and future generations;
(4) contribl~te to the preservation of nonfederally owned prehistoric
and historic resources and give maximum encouragement to organizations and individuals undertaking preservation by private means;
(5) encourage the public and private preservation and utilization of all
usable elements of the Nation’s historic built environment; and
(6) assist State and local governments and the National Trust for Historic Preservation in the United States to expand and accelerate their
historic preservation programs and activities. (Added by Act of December
12, 1980, 94 Stit. 2988; 16 U.S.C. $ 470-1)
EXPLANATORY
NOTE
1980 Amendment. The Act of hcember
12, 1980 (Public hw 96-515, 94 S@t. 2987)
amended the 1966 Act by adding section 2,

TITLE

which setsout the policy of the Federal government toward historicresources. The 1980
Act does not appear herein.

I

Sec. 101. (a) [Seeretary authorised to expand and maintain National
Register-Desi~ation
of properties as historic landmarks; properties
deemed includd-Criteria-Nomination
of properties by States, local
The Secretary of the
government
or individuals— Regulations.]-(l)(A)
Interior is authorized to expand and maintiin a National Register of Historic Places composed of districts, sites, buildings, structures, and objects
significant in American history, architecture, archeology, engineering, and
culture.
(B) Properties meeting the criteria for National Historic Landmarks
established pursuant to paragraph (2) shall be designated as “National
Historic Landmarks” and included on the National Register, subject to
the requirements of paragraph (6). All historic properties included on
the National Register on December 12, 1980 shall be deemed to be
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included on the National Register as of their initial listing for purposes
of this subchapter. All historic properties listed in the Federal Register
of February 6, 1979, as “National Historic Landmarks” or thereafter
prior to the effective date of this Act are declared by Congress to be
National Historic Landmarks of national historic significance as of their
initial listing as such in the Federal Register for purposes of this Act and
the Act ofAu~st21,
1935 (49 Stat. 666); except that in cases of National
Historic Landmark districts for which no boundaries have been established, boundaries must first be published in the Federal Register and
submitted to the Committee on Energy and Natural Resources of the
United States Senate and to the Committee on Interior and Insular Affairs of the United States House of Representatives.
(2) The Secretary in consultation with national historical and archaeological associations, shall establish or revise criteria for properties to be
included on the National Register and criteria for National Historic Landmarks, and shall also promulgate or revise regulations as may be necessary
for—
(A) nominating properties for inclusion in, and removal from, the National Register and the recommendation of properties by certified local
governments;
(B) designating properties as National Historic Landmarks and removing such designation;
(C) considering appeals from such recommendations, nominations, removals, and designations (or any failure or refusal by a nominating authority to nominate or designate);
(D) nominating historic properties for inclusion in the World Heritage
List in accordance with the terms of the Convention concerning the
Protection of the World Cultural and Natural Heritage;
(E) making determinations of eligibility of properties for inclusion on
the National Register; and
(F) notifying the owner of a property, any appropriate local governments, and the general public, when the property is being considered for
inclusion on the National Register, for designation as a National Historic
Landmark or for nomination to the World Heritage List.
(3) Subject to the requirements of paragraph (6), any State which is carrying out a program approved under subsection (b) of this section, shall
nominate to the Secretary properties which meet the criteria promulgated
under subsection (a) of this section for inclusion on the National Register.
Subject to paragraph (6), and any property nominated under this paragraph
or under section 110 (a)(2) shall be included on the National Register on
the date forty-five days after receipt by the Secretary of the nomination
and the necessary documentation, unless the Secretary disapproves such
nomination within such forty-five day period or unless an appeal is filed
under paragraph (5).
(4) Subject to the requirements of paragraph (6) the Secretary may accept
a nomination directly from any person or local government for inclusion
of a property on the National Register only if such property is located in
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a State where there is no program approved under subsection (b) of this
section. The Secretary may include on the National Register any property
for which such a nomination is made if he determines that such property
is eligible in accordance with the regulations promulgated under paragraph
(2). Such determination shall be made within ninety days from the date of
the nomination unless the nomination is appealed under paragraph (5).
(5) Any person or local government may appeal to the Secretary a nomination of any historic property for inclusion on the National Register and
may appeal to the Secretary the failure or refusal of a nominating authority
to nominate a property in accordance with this subsection.
(6) The Secretary shall promulgate regulations requiring that before any
property or district maybe included on the National Register or designated
as a National Historic Landmark, the owner or owners of such property,
or a majority of the owners of the properties within the district in the case
of an historic district, shall be given the opportunity (including a reasonable
period of time) to concur in, or object to, the nomination of the property
or district for such inclusion or designation. If the owner or owners of any
privately owned property, or a majority of the owners of such properties
within the district in the case of an historic district, object to such inclusion
or designation, such property shall not be included on the National Register
or designated as a National Historic Landmark until such objection is withdrawn. The Secretary shall review the nomination of the property or district
where any such objection has been made and shall determine whether or
not the property or district is eligible for such inclusion or designation, and
if the Secretary determines that such property or district is eligible for such
inclusion or designation, he shall inform the Advisory Council on Historic
Preservation, the appropriate State Historic Preservation Officer, the appropriate chief elected local official and the owner or owners of such property, of his determination. The regulations under this paragraph shall
include provisions to carry out the purposes of this paragraph in the case
of multiple ownership of a single property.
(7) The Secre@ry shall promulgate, or revise, regulations—
(A) ensuring that significant prehistoric and historic artifacts, and associated records, subject to section 110, the Act of June 27, 1960 (16
U.S.C. 469c), and the Archaeological Resources Protection Act of 1979
(16 U.S.C. 470aa and following) are deposited in an institution with adequate long-term curatorial capabilities;
(B) establishing a uniform process and standards for documenting historic properties by public agencies and private parties for purposes of
incorporation into, or complementing, the national historical architectural and engineering records within the Library of Congress; and
(C) certifying local governments, in accordance with subsection (c)(1)
of this section and for the allocation of funds pursuant to section 103 (c).
~) [Regulations for State Historic Preservation Progr~s-Petitiic
evaluations and fiscal auditi of State prO~arnS-AdrniniStratiOn-@n.
tracts and cooperative agreements witi nonprofit or educational institutions-Treatment
of State programs as approved programs.]-(l)
The
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Secretary, in consultation with the National Conference of State Historic
Preservation Officers and the National Trust for Historic Preservation, shall
promulgate or revise regulations for State Historic Preservation Programs.
Such regulations shall provide that a State program submitted to the Secretary under this section shall be approved by the Secretary if he determines
that the program—
(A) provides for the designation and appointment by the Governor of
a “State Historic Preservation O~cer”
to administer such program in
accordance with paragraph (3) and for the employment or appointment
by such officer of such professionally qualified staff as may be necessary
for such purposes;
(B) provides for an adequate and qualified State historic preservation
review board designated by the State Historic Preservation Officer unless
otherwise provided for by State law; and
(C) provides for adequate public participation in the State Historic
Preservation Program, including the process of recommending properties
for nomination to the National Register.
(2) Periodically, but not less than every four years after the approval of
any State program under this subsection, the Secretary shall evaluate such
program to make a determination as to whether or not it is in compliance
with the requirements of this Act. If at any time, the Secretary determines
that a State program does not comply with such requirements, he shall
disapprove such program, and suspend in whole or in part assistance to
such State under subsection (d)(l) of this section, unless there are adequate
assurances that the program will comply with such requirements within a
reasonable period of time. The Secretary may also conduct periodic fiscal
audits of State programs approved under this section.
(3) It shall be the responsibility of the State Historic Preservation Officer
to administer the State Historic Preservation Program and to—
(A) in cooperation with Federal and State agencies, local governments,
and private organizations and individuals, direct and conduct a comprehensive statewide survey of historic properties and maintain inventories
of such properties;
(B) identify and nominate eligible properties to the National Register
and otherwise administer applications for listing historic properties on
the National Register;
(C) prepare and implement a comprehensive statewide historic preservation plan;
(D) administer the S@te program of Federal assistance for historic preservation within the State;
(E) advise and assist, as appropriate, Federal and State agencies and
local governments in carrying out their historic preservation responsibilities;
(F) cooperate with the Secretary, the Advisory Council on Historic
Preservation, and other Federal and State agencies local governments,
and or~nizations
and individuals to ensure that historic properties are
taken into consideration at all levels of planning and development;
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(G) provide public information, education, and training and technical
assistance relating to the Federal and State Historic Preservation Programs; and
(H) cooperate with local governments in the development of local historic preservation programs and assist local governments in becoming
certified pursuant to subsection (c) of this section.
(4) Any State may carry out all or any part of its responsibilities under
this subsection by contract or cooperative agreement with any qualified
nonprofit organization or educational institution.
(5) Any State historic preservation program in effect under prior authority of law may be treated as an approved program for purposes of this
subsection until the earlier of—
(A) the date on which the Secretary approves a program submitted by
the State under this subsection, or
(B) three years after December 12, 1980.
(c) [&rtification
of local governments by Stite Historic Preservation
Officer-Transfer
of portion of grants-~rtification
by Seereta~—
Nomination of properties by local governments for inclwion on National
Register.]-(1)
Any State program approved under this section shall provide a mechanism for the certification by the State Historic Preservation
Officer of local governments to carry out the purposes of this Act and
provide for the transfer, in accordance with section 103 (c), of a portion
of the grants received by the States under this Act, to such local governments. Any local government shall be certified to participate under the
provisions of this section if the applicable State Historic Preservation Officer, and the Secretary, certifies that the local government—
(A) enforces appropriate State or local legislation for the designation
and protection of historic properties;
(B) has established an adequate and qualified historic preservation review commission by State or local legislation;
(C) maintains a system for the survey and inventory of historic prop
erties that furthers the purposes of subsection (b) of this section;
(D) provides for adequate public participation in the local historic preservation program, including the process of recommending properties for
nomination to the National Register; and
(E) satisfactorily performs the responsibilities delegated to it under this
Act.
Where there is no approved State program, a local government may be
certified by the Secrehry if he determines that such local government meets
the requirements of subparagraphs (A) through (E); and in any such case
the Secretary may make grants-in-aid to the local government for purposes
of this section.
(2)(A) Before a property within the jurisdiction of the certified local
government may be considered by the State to be nominated to the Secretary for inclusion on the National Register, the State Historic Preservation
Officer shall notify the owner, the applicable chief local elected official, and
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the local historic preservation commission. The commission, after reasonable opportunity for public comment, shall prepare a report as to whether
or not such property, in its opinion, meets the criteria of the National
Register. Within sixty days of notice from the State Historic Preservation
Officer, the chief local elected official shall transmit the report of the commission and his recommendation to the State Historic Preservation Officer.
Except as provided in subparagraph (B), after receipt of such report and
recommendation, or if no such report and recommendation are received
within sixty days, the State shall make the nomination pursuant to subsection
(a) of this section. The State may expedite such process with the concurrence
of the certified local government.
(B) If both the commission and the chief local elected official recommend
that a property not be nominated to the National Register, the State Historic
Preservation Officer shall take no further action, unless within thirty days
of the receipt of such recommendation by the State Historic Preservation
Officer an appeal is filed with the State. If such an appeal is filed, the State
shall follow the procedures for making a nomination pursuant to subsection
(a) of this section. Any report and recommendations made under this section
shall be included with any nomination submitted by the State to the Secretary.
(3) any local government certified under this section or which is making
efforts to become so certified shall be eligible for funds under the provisions
of section 103 (c), and shall carry out any responsibilities delegated to it in
accordance with such terms and conditions as the Secretary deems necessary
or advisable.
(d) [Grants-in-aid programs for States and for the National Trust for
Historic Preservation —Dir-t
grant program for properties included on
National Register— Grants or loans to Indian tribes and ethnic or minority groups.]-(1)
The Secretary shall administer a program of matching
grants-in-aid to the States for historic preservation projects, and State historic preservation programs, approved by the Secretary and having as their
purpose the identification of historic properties and the preservation of
properties included on the National Register.
(2) The Secretary shall administer a program of matching grant-in-aid
to the National Trust for Historic Preservation in the United States, chartered by Act of Congress approved October 26, 1949 (63 Stat. 927), for
the purposes of carrying out the responsibilities of the National Trust.
(3)(A) In addition to the programs under paragraphs (1) and (2), the
Secretary shall administer a program of direct grants for the preservation
of properties included on the National Register. Funds to support such
program annually shall not exceed 10 per centum of the amount appropriated annually for the fund established under section 108. These grants
may be made by the Secretary, in consultation with the appropriate State
Historic Preservation Offlcer—
(i) for the preservation of National Historic Landmarks which are
threatened with demolition or impairment and for the preservation of
historic properties of World Heritage significance,
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(ii) for demonstration projects which will provide information concerning professional methods and techniques having application to historic properties,
~ii) for the training and development of skilled labor in trades and
crafts, and in analysis and curation, relating to historic preservation; and
(iv) to assist persons or small businesses within any historic district
included in the National Register to remain within the district.
(B) The Secretary may also, in consultation with the appropriate State
Historic Preservation Officer, make grants or loans or both under this
section to Indian tribes and to nonprofit organizations representing ethnic
or minority groups for the preservation of their cultural heritage.
(C) Grants may be made under subparagraph (A)(i) and (iv) only to the
extent that the project cannot be carried out in as effective a manner
through the use of an insured loan under section 104.
(e) [No grant finds to be used to compensate interveners.]-No
part
of any grant made under this section may be used to compensate any person
intervening in arty proceeding under this Act.
(f) [Guidelines for ageney-wned
historic properties.]-In
consultation
with the Advisory Council on Historic Preservation, the Secretary shall
promulgate guidelines for Federal agency responsibilities under section 110.
(g) [professional
stmdards.]—Within
one year after December 12,
1980, the Secretary shall establish, in consulmtion with the Secretaries of
Agriculture and Defense, the Smithsonian Institution, and the Administrator of the General Services Administration, professional stindards for
the preservation of historic properties in Federal ownership or control.
(h) Dissemination of information.]-The
Secretary shall develop and
make available to Federal agencies, State and local governments, private
organizations and individuals, and other nations and international organizations pursuant to the World Heritage Convention, training in, and information
concerning,
professional
methods and techniques for the
preservation of historic properties and for the administration of the historic
preservation program at the Federal, State, and local level. The Secretary
shall also develop mechanisms to provide information concerning historic
preservation to the general public including students. (80 Stat. 915; Act of
July 1, 1973, 87 Stat. 139; Act of October 7, 1976, 90 S&t. 1942; Act of
March 12, 1980, 94 Stat. 92; Act of December 12, 1980, 94 Stat. 2988;
16 U.S.C. $ 470a)
EXPLANATORY
NOTW
1980 Amendment. The Act of December
12, 1980 (Public Law 96-515, 94 Stat. 2987)
amended subsections (a) and (b) to read as
they appear above and added subsections(c)
through (h). The amendmentsto subsections
(a) and @) modified and expanded tbe responsibilitiesof the Secretaryof the Interior
concerning the National Register, National
Historic bndmarks, and tie World Heritage

List, authorized the establishment of S@te
Historic PreservationPrograms, and set out
guidelinesfor their operation. The 1980 Act
does not appear herein.
Reference in tie Text The Act ofJune 27,
1960 (Public Law 86-523, 74 Stat. 220) referred to in subsection (a) of the text, is an
act for the preservation of historical and archaeological data, including relics and speci-
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Act appears in Volume 111at page 1533.
Reference in tie Text. The Archaeological
ResourcesProtection Act of 1979 (Act of Oc-
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tober 31, 1979, Public Law 96-95, 93 S@t.
721), also referred to in subsection (a) of the
text, appears in Volume IV in chronological
order.

~.
102. [Requirements for making grants-State
cost contributed by
non-Fderal
sour~—Grants
not taxable incom+Waiver
of certain re
quirements-ProMbition
against use of value of real property obtained
before effeetive Ate of Act.]—(a) No grant maybe made under this Act—
(1) unless application therefor is submitted to the Secretiry in accordance with regulations and procedures prescribed by him;
(2) unless the application is in accordance with the comprehensive statewide historic preservation plan which has been approved by the Secretary
after considering its relationship to the comprehensive statewide outdoor
recreation plan prepared pursuant to the Land and Water Conservation
Fund Act of 1965 (78 Stat. 897);
(3) for more than 50 per centum of the aggregate cost of carrying out
projects and programs specified in section 101 (d)(l) and (2) in any one
fiscal year, except that for the costs of State or local historic surveys or
inventories the Secretary shall provide 70 per centum of the aggregate
cost involved in any one fiscal year.
(4) unless the grantee has agreed to make such reports, in such form
and containing such information as the Secretary may from time to time
require;
(5) unless the grantee has agreed to assume, after completion of the
project, the total cost of the continued maintenance, repair, and administration of the property in a manner satisfactory to the Secretary; and
(6) until the grantee has complied with such further terms and conditions as the Secretary may deem necessary or advisable.
Except as permitted by other law, the State share of the costs referred to
in paragraph (3) shall be contributed by non-Federal sources. Notwithstanding any other provision of law, no grant made pursuant to this Act sbll be
treated as taxable income for purposes of the Internal Revenue Code of
1954.
(b) The Secretary may in his discretion waive the requirements of subsection (a), paragraphs (2) and (5) of this section for any grant under this
Act to the National Trust for Historic Preservation in the United States,
in which case a grant to the National Tmst may include funds for the
maintenance, repair, and administration of the property in a manner satisfactory to the Secretary.
(c) Repealed.
(d) No Stite shall be permitted to utilize the value of real property obtained before October 15, 1966, in meeting the remaining cost of a project
for which a grant is made under this Act. (80 Stat. 916; Act of September
28, 1976, 90 Stat. 1319; Act of December 12, 1980, 94 Stat, 2993; 16
U.S.C. $ 470b)

October

15, 1966
NATIONAL

HISTORIC

PRESERVATION—SEC.

103

2313

EXPLANATORY
NOTE
1980 Amefient.
The Act of December
12, 1980 (Public Law 9&515, 94 Stat. 2987)
amended subsection (a) to read as it appears
above. The amendments deal with the m~imum percentage of the cost of carrying out
projects and pro~ams under subsections(d)
(1) and (2) for which a grant can be made and
the State share of such costs. The Act also
deleted subsection (c), which authorized the
Secretary to waive the requirements of sub
section (a) (3) for the purposes of making
grants for the preparation of statewide hk
toric presemtion plansand surveysand proj-

ect plans and restricted any grant to not to
exceed 70 per centum of the cost of the project, with the total cost of grants made in any
fiscal year not to exceed one-half of the funds
appropriated for t~t fiscal yearpursuantto
section 108. The 1980 Act does not appear
herein.
1976 Amendment. The Act of September
28, 1976 (Public Law 94422,90 Stat. 1319)
amended section 102 by adding subsection(c)
and redesi~ating former subsection (c) as
subsection(d). The 1976 Act does not appear
herein.

Sec. 103. [Apportionment
of grant funds-Assistance
from otier Federal programs —Notification
to Stat+Transfer
of finds to local govGuidelines for use of funds.]-(a)
No grant may be made by
er-ents—
the Secretary for or on account of any survey or project under this Act
with respect to which financial assistance has been given or promised under
any other Federal program or activity, and no financial assistance may be
given under any other Federal program or activity for or on account of
any survey or project with respect to which assistance has been given or
promised under this Act.
@) The amounts appropriated and made available for grants to the States
for projects and programs under this Act for each fiscal year shall be apportioned among the States by the Secretary in accordance with needs as
disclosed in approved statewide historic preservation plans.
The Secretary shall notify each State of its apportionment under this
subsection within thirty days following the date of enactment of legislation
appropriating funds under this Act. Any amount of any apportionment that
has not been paid or obligated by the Secretary during the fiscal year in
which such notification is given, and for two fiscal years thereafter, shall
be reapportioned by the Secretary in accordance with this subsection.
(c) A minimum of 10 per centum of the annual apportionment distributed by the Secretary to each State for the purposes of carrying out this
Act shall be transferred by the State, pursuant to the requirements of this
Act, to local governments which are certified under section 101 (c) for
historic preservation projects or programs of such local governments. In
any year in which the total annual apportionment to the States exceeds
$65,000,000,
one half of the excess shall also be transferred by the States
to local governments certified pursuant to section 101 (c).
(d) The Secretary shall establish guidelines for the use and distribution
of funds under subsection (c) of this section to insure that no local government receives a disproportionate
share of the funds available, and may
include a maximum or minimum limitation on the amount of funds distributed to any single local government. The guidelines shall not limit the
ability of any S@te to distribute more than 10 per centum of its annual
apportionment under subsection (c) of this section, nor shall the Secretary
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require any State to exceed the 10 per centum minimum distribution to
local governments. (80 Stit. 916; Act of September 28, 1976,90 Stat. 1319;
Act of December 12, 1980, 94 Stat. 2993; 16 U.S.C. $ 470c)
EXPLANATORY
NOTm
1980 Amendment. The Act of December
12, 1980 (Pubhc Law 96-515, 94 Stat. 2987)
amended subsection (b) to read as it appears
above and added subsections(c) and (d). The
1980 Act does not appear herein.
1976 Amendment. The Act of September

28, 1976 (Pubhc Law 94-422, 90 Stat. 1313)
amended subsection(a) by ehminatinga provision that had restricted to 50 per centum
the amount a State could receive for a comprehensivestatewidehistoricsurveyand plan.
The 1976 Act does not appear herein.

8ec. 104. [Loan program for presemation of property included on Na—Limitation
on amount—Assignability
tional Register-Requirements
of insurance contracts—Protection
of interests of Federal tivernment—
bnveyance
of property acquired by foreclosur+Fees-Loans
treated
as non-Federd funds-Debt
obligation not eli~ble for purchase by Federal Financing Bank.]—(a) The Secretary shall establish and maintain a
program by which he may, upon application of a private lender, insure loans
(including loans made in accordance with a mortgage) made by such lender
to finance any project for the preservation of a property included on the
National Register.
(b) A loan maybe insured under this section only if—
(1) the loan is made by a private lender approved by the Secretary as
financially sound and able to service the loan properly;
(2) the amount of the loan, and interest rate charged with respect to
the loan, do not exceed such amount, and such a rate, as is established
by the Secretary, by rule;
(3) the Secretary has consulted the appropriate State Historic Preservation Officer concerning the preservation of the historic property;
(4) the Secretary has determined that the loan is adequately secured
and there is reasonable assurance of repayment;
(5) the repayment period of the loan does not exceed the lesser of forty
years or the expected life of the asset financed;
(6) the amount insured with respect to such loan does not exceed 90
per centum of the loss sustained by the lender with respect to the loan;
and
(7) the loan, the borrower, and the historic property to be preserved
meet other terms and conditions as may be prescribed by the Secretary,
by rule, especially terms and conditions relating to the nature and quality
of the preservation work.
The Secretary shall consult with the Secremry of the Treasury regarding
the interest rate of loans insured under this section.
(c) The aggregate unpaid principal balance of loans insured under this
section and outsmnding at any one time may not exceed the amount which
has been covered into the Historic Preservation Fund pursuant to section
108 and subsections (g) and (i) of this section, as in effect on December 12,
1980, but which has not been appropriated for any purpose.
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(d) Any contract of insurance executed by the Secretary under this section may be assignable, shall be an obligation supported by the full faith
and credit of the United States, and shall be incontestable except for fraud
or misrepresentation of which the holder had actual knowledge at the time
it became a holder.
(e) The Secretary shall specify, by rule and in each contract entered into
under this section, the conditions and method of payment to a private lender
as a result of losses incurred by the lender on any loan insured under this
section.
(~ In entering into any contract to insure a loan under this section, the
Secretary shall take steps to assure adequate protection of the financial
interests of the Federal Government. The Secretary may—
(1) in connection with any foreclosure proceeding, obtain, on behalf
of the Federal Government, the property securing a loan insured under
sections 101 to 111; and
(2) operate or lease such property for such period as may be necessary
to protect the interest of the Federal Government and to carry out sub
section (g) of this section.
(g) (1) ~n any case in which a historic property is obtained pursuant to
subsection (f) of this section, the Secretary shall attempt to convey such
property to any governmental or nongovernmental
entity under such
conditions as will ensure the property’s continued preservation and use;
except that if, after a reasonable time, the Secretary, in consultation with
the Advisory Council on Historic Preservation, determines that there is
no feasible and prudent means to convey such property and to ensure its
continued preservation and use, then the Secretary may convey the property at the fair market value of its interest in such property to any entity
without restriction.
(2) Any funds obtained by the Secretiry in connection with the conveyance of any property pursuant to paragraph (1) shall be covered into
the historic preservation fund, in addition to the amounts covered into
such fund pursuant to section 108 and subsection (i) of this section, and
shall remain available in such fund until appropriated by the Congress
to carry out the purposes of this Act.
(h) The Secretary may assess appropriate and reasonable fees in connection with insuring loans under this section. Any such fees shall be covered
into the Historic Preservation Fund, in addition to the amounts covered
into such fund pursuant to section 108 and subsection (g) of this section,
and shall remain available in such fund until appropriated by the Congress
to carry out purposes of this Act.
(i) Notwithsading
any other provision of law, any loan insured under
this section shall be treated as non-Federal funds for the purposes of satisfying any requirement of any other provision of law under which Federal
funds to be used for any project or activity are conditioned upon the use
of non-Federal funds by the recipient for payment of any portion of the
costs of such project or activity.
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~) Effective after the fiscal year 1981 there are authorized to be appropriated, such sums as maybe necessary to cover payments incurred pursuant
to subsection (e) of this section.
(k) No debt obli~tion which is made or committed to be made, or which
is insured or committed to be insured, by the Secretary under this section
shall be eligible for purchase by, or commitment to purchase by, or sale or
issuance to, the Federal Financing Bank. (80 Stat. 917; Act of December
12, 1980, 94 Stat. 2994; 16 U.S.C. $ 470d)
EXPLANATORY
NOTE
1980 Amendment. The Act of December
12, 1980 (Pubfic Law 96-515, 94 Stat. 2987)
amended section 104 by eliminating from
subsection(a) a provision that bd prohibhed
grants to surveys or projects receiving assi*
tince from any other Federal program or activity and adding the provision authorizing
the Secre@ry to establishand maintaina pro
gram of insured loans to finance any project

for the preservation of a property listed on
the National Register; striking from subsection @) a provision that had authorized the
President to issue regulations to assure consistencyin coordlmtion of Federal programs
and adding to subsection(b) the provision describing loan qualifications; and by adding
subsections (c) through (k). The 1980 Act
does not appear herein.

Sec. 105. [Record keeping rquired.]-The
beneficiary of assistance under this Act shall keep such records as the Secretary shall prescribe, including records which fully disclose the disposition by the beneficiary of
the proceeds of such assistance, the total cost of the project or undertaking
in connection with which such assistance is given or used, and the amount
and nature of that portion of the cost of the projector undertaking supplied
by other sources, and such other records as will facilitate an effective audit.
(80 Stat. 917; 16 U.S.C. $ 470e)
Sec. 106. [Head of Federd agency shall take account of effect of Federal
undertakings on properties listed in National Register-Opportunity
to
comment given to Advisory Council on Historic Preservation.]-The
head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State and the
head of any Federal department or independent agency having authority
to license any undertaking shall, prior to the approval of the expenditure
of any Federal funds on the undertaking or prior to the issuance of any
license, as the case may be, @ke into account the effect of the undertaking
on any district, site, building, structure, or object that is included in or
eligible for inclusion in the National Register. The head of any such Federal
agency shall afford the Advisory Council on Historic Preservation established under sections 201 to214 a reasonable opportunity to comment with
regard to such undertaking. (80 Stat. 917; Act of September 28, 1976, 90
Stat. 1320; 16 U.S.C. $ 470~
EXPLANATORY
NOTE
1976 Amendment. The Act of September
28, 1976 (Public Law 94-422,90 Stat. 1313)
amended section 106 by inserting“or eligible

for inclusionin” following “included in”. The
1976 Act does not appear herein.
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NOTEOFOPINION
and if comtructed will not require Federal
permission nor be a part of the projec~ and
2) the pipelineswill be located entirely on IW
cdly-wned land and constructed and controlled entirelyby the local SanmCtaraValley
Water ~strict. The sole connection with the
Centml ValleyProject is at the defiverypoint,
the Coyote Pump Station. Memorandum of
Associate Solicitor Little to Commissioner,
Waterand Power ResourcesService, October
15, 1980.

1. Gntrd Valley Projq
San FeUpe DItision
The Water and Power Resources Service is
not responsiblefor insuringthatthe proposed
Cross Valley Pipeline and Ahnaden Valley
Pipeline Unit 11 comply with Section 106 of
the NationalHistoric PreservationAct asthey
are neithera Federalor Fedemlly-assistedunde~klng nor a reasonably foreseeable consequence of a Federal action in thati 1) the
pipelineswere not contemphted aspart of the
Central Valley Project, San Felipe ~vision,

Sec. 107. [Exemptions.]— Nothing in this Act shall be construed to be
applicable to the White House and its grounds, the Supreme Court building
and its grounds, or the United States Capitol and its related buildings and
grounds. (80 Sat. 917; 16 U.S.C. $ 470g)
*

*

*

*

*

Sec. 110. [Duties of Federd agencies for Mstoric properties federally
owned or controlled-Records
for historic properties to be altered or
destroyed-Agency
preservation officer-Coor&mation
with agency programs and projects —Review of plans of transferees of surplus federally
owned historic properties— Minimization of harm to National Historical
Landmarks—Costs
of preservation
activities—Annual
preservation
awards program— Environmental
impact statements—Waiver
of rquirementa for major natural disaster or imminent threat to national
security.]-(a)(1)
The heads of all Federal agencies shall assume responsibility for the preservation of historic properties which are owned or controlled by such agency. Prior to acquiring, constructing, or leasing buildings
for purposes of carrying out agency responsibilities, each Federal agency
shall use, to the maximum extent feasible, historic properties available to
the agency. Each agency shall undertake, consistent with the preservation
of such properties and the mission of the agency and the professional stan- .
dards established pursuant to section 10 la(~, any preservation, as may be
necessary to carry out this section.
(2) With the advice of the Secretary and in cooperation with the State
historic preservation officer for the Stite involved, each Federal agency
shall establish a program to locate, inventory, and nominate to the Secretary
all properties under the agency’s ownership or control by the agency, that
appear to qualify for inclusion on the National Register in accordance with
the regulations promulgated under section 101 a(2)(A). Each Federal agency
shall exercise caution to assure that any such property that might qualify
for inclusion is not inadvertently transferred, sold, demolished, substantially
altered, or allowed to deteriorate significantly.
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(b) Each Federal agency shall initiate measures to assure that where, as
a result of Federal action or assistance carried out by such agency, an historic
property is to be substantially altered or demolished, timely steps are taken
to make or have made appropriate records, and that such records then be
deposited, in accordance with section 10la(a), in the Library of Congress
or with such other appropriate agency as may be designated by the Secretary, for future use and reference.
(c) The head of each Federal agency shall, unless exempted under section
214, designate a qualified official to be known as the agency’s “preservation
officer” who shall be responsible for coordinating that agency’s activities
under this subchapter. Each Preservation Officer may, in order to be considered qualified, satisfactorily complete an appropriate training program
established by the Secretary under section 101a(g).
(d) Consistent with the agency’s missions and mandates, all Federal agencies shall carry out agency programs and projects fincluding those under
which any Federal assistance is provided or any Federal license, permit, or
other approval is required) in accordance with the purposes of this Act and,
give consideration to programs and projects which will further the purposes
of this Act.
(e) The Secretary shall review and approve the plans of transferees of
surplus federally owned historic properties not later than ninety days after
his receipt of such plans to ensure that the prehistorical, historical, architectural, or culturally significant values will be preserved or enhanced.
(~ Prior to the approval of any Federal undertaking which may directly
and adversely affect any National Historic Landmark, the head of the responsible Federal agency shall, to the maximum extent possible, undertake
such planning and actions as may be necessary to minimize harm to such
landmark, and shall afford the Advisory Council on Historic Preservation
a reasonable opportunity to comment on the undertaking.
(g) Each Federal agency may include the costs of preservation activities
of such agency under this Act as eligible project costs in all undertakings
of such agency or assisted by such agency. The eligible project costs may
also include amounts paid by a Federal agency to any State to be used in
carrying out such preservation responsibilities of the Federal agency under
this Act, and reasonable costs may be charged to Federal licensees and
permitters as a condition to the issuance of such license or permit.
(h) The Secretary shall establish an annual preservation awards program
under which he may make monetary awards in amounts of not to exceed
$1,000 and provide citations for special achievement to officers and employees of Federal, State, and certified local governments in recognition of
their outstanding contributions to the preservation of historic resources.
Such program may include the issuance of annual awards by the President
of the United States to any citizen of the United States recommended for
such award by the Secretary.
(i) Nothing in this Act shall be construed to require the preparation of
an environmental impact statement where such a statement would not
otherwise be required under the National Environmental Policy Act of 1969
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and nothing in this Act shall be construed to provide any exemption from
any requirement respecting the preparation of such a statement under such
Act,
O) The Secretary shall promulgate regulations under which the requirements of this section may be waived in whole or in part in the event of a
major natural disaster or an imminent threat to the national security.
(Added by Act of December 12, 1980,94 Stat. 2996; 16 U.S.C. $ 470h-2)
EXPLANATORY
NOTE
Reference in the Text. The National ~tironmentil Policy Act of 1969 (Act of January 1, 1970, Public Uw 91-190, 83 Stat.

852,42 U.S.C. $4321 et seq.), referred to in
sub~ction ~) of the text, appears in Volume
IV in chronolo@cal order.

Sec. 111. [Lease or exchange of historic property-Proceeds
of lease—
Contracts for management of historic property.]-(a)
Notwithstanding
any other provision of law, any Federal agency may, after consultation with
the Advisory Council on Historic Preservation, lease an historic property
owned by the agency to any person or organimtion, or exchange any property owned by the agency with comparable historic property, if the agency
head determines that the lease or exchange will adequately insure the preservation of the historic property.
~) The proceeds of any lease under subsection (a) of this section may,
notwithstanding any other provision of law, be retained by the agency entering into such lease and used to defray the costs of administration, maintenance, repair, and related expenses incurred by the agency with respect
to such property or other properties which are on the National Register
which are owned by, or are under the jurisdiction or control of, such agency.
Any surplus proceeds from such leases shall be deposited into the Treasury
of the United States at the end of the second fiscal year following the fiscal
year in which such proceeds were received.
(c) The head of any Federal agency having responsibility for the management of any historic property may, after consultation with the Advisory
Council on Historic Preservation, enter into contracts for the management
of such property. Any such contract shall contain such terms and conditions
as the head of such agency deems necessary or appropriate to protect the
interests of the United States and insure adequate preservation of the historic property. (Added by Act of December 12, 1980, 94 Stat. 2996; 16
U.S.C. $ 470h-3)
TITLE

11

See. 201. [Advisory Council on Historic Preservation-Membership—
Term of offic+Vacancies—
, @orum.]-(a)
There is established as an
independent agency of the Umted States Government an Advisory Council
on Historic Preservation (hereinafter referred to as the “Council”) which
shall be composed of the following members:
(1) a Chairman appointed by the President selected from the general
public;
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(2) the Secretary of the Interior;
(3) the Architect of the Capitol;
(4) the Secretary of Agriculture and the heads of four other agencies
of the United States (other than the Department of the Interior) the
activities of which affect historic preservation, appointed by the President;
(5) one Governor appointed by the President;
(6) one mayor appointed by the President;
(7) the President of the National Conference of State Historic Preservation Officers;
(8) the Chairman of the National Trust for Historic Preservation;
(9) four experts in the field of historic preservation appointed by the
President from the disciplines of architecture, history, archeology, and
other appropriate disciplines; and
(10) three at-large members from the general public, appointed by the
President.
@) fich member of the Council specified in paragraphs (2) through (8)
other than (5) and (6) of subsection (a) of this section may designate another
officer of his department, agency, or organization to serve on the Council
in his stead, except that, in the case of paragraphs (2) and (4), no such
officer other than an Assistant Secretary or an officer having -major department-wide or agency-wide responsibilities may be so designated.
(c) Each member of the Council appointed under paragraph (l), and
under paragraphs (9) and (10) of subsection (a) of this section shall serve
for a term of four years from the expiration of his predecessor’s term;
except that the members first appointed under that paragraph shall serve
for terms of one to four years, as designated by the President at the time
of appointment, in such manner as to insure that the terms of not more
than two of them will expire in any one year. The members appointed
under paragraphs (5) and (6) shall serve for the term of their elected ofice
but not in excess of four years. An appointed member may not serve more
than two terms. An appointed member whose term has expired shall serve
until that member’s successor has been appointed.
(d) A vacancy in the Council shall not affect its powers, but shall be filled,
not later than sixty days after such vacancy commences, in the same manner
as the original appointment (and for the balance of any unexpired terms).
The members of the Advisory Council on Historic Preservation appointed
by the President under this Act as in effect on the day before December
12, 1980, shall remain in office until all members of the Council, as specified
in this section, have been appointed. The members first appointed under
this section shall be appointed not later than one hundred and eighty days
after December 12, 1980.
(e) The President shall designate a Vice Chairman, from the members
appointed under paragraph (5), (6), (9), or (10). The Vice Chairman may
act in place of the Chairman during the absence or disability of the Chairman or when the office is vacant.
(f) Nine members of the Council shall constitute a quorum. (80 Stat. 917;
Act of May 9, 1970, 84 Stat. 204; Act of July 1, 1973, 87 Stat. 139; Act
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12, 1980, 94 Stat.

EXPMNATORY
NOTm
1980 Amendment. The Act of December
12, 1980 (Public Law 96-515, 94 Smt. 2987)
amended subsections(a)through (~ of section
201 to read astheyappearabove. The amendments dealt with the number of members on
the Council, their terms of office and the
number of terms they can serve, and filling
of vacancieson and new appointmentsto the
Council. The 1980 Act does not appear
herein.

1976 Ame~ent.
The Act of September
28, 1976 (Pubfic Law 94-422, 90 Smt. 1313)
amended section 201 by increasingthe membership of the Council from 20 to 29 members, enlarging Presidential authority to
include designation of a Vice Chairman, and
strikingformer subsection(g), which had provided that the Council should remain in existence until December 31, 1985. The 1976
Act does not appear herein.

The Council
Sec. 202. [Functions of Council —Annual report.]-(a)
shall—
(1) advise the President and the Congress on matters relating to historic preservation; recommend measures to coordinate activities of Federal, State, and local agencies and private institutions and individuals
relating to historic preservation; and advise on the dissemination of information pertaining to such activities;
(2) encourage, in cooperation with the National Trust for Historic
Preservation and appropriate private agencies, public interest and participation in historic preservation;
(3) recommend the conduct of studies in such areas as the adequacy
of legislative and administrative statutes and regulations pertaining to
historic preservation activities of State and local governments and the
effects of tax policies at all levels of government on historic preservation;
(4) advise as to guidelines for the assistance of State and local governments in drafting legislation relating to historic preservation;
(5) encourage, in cooperation with appropriate public and private
agencies and institutions, training and education in the field of historic
preservation;
(6) review the policies and programs of Federal agencies and recommend to such agencies methods to improve the effectiveness, coordination, and consistency of those policies and programs with the policies and
programs carried out under this subchapter; and
(7) inform and educate Federal agencies, State and local governments,
Indian tribes, other nations and international organizations and private
groups and individuals as to the Council’s authorized activities.
(b) The Council shall submit annually a comprehensive report of its activities and the results of its studies to the President and the Congress and
shall from time to time submit such additional and special reports as it
deems advisable. Each report shall propose such legislative enactments and
other actions as, in the judgment of the Council, are necessary and appropriate to carry out its recommendations
and shall provide the Council’s
assessment of current and emerging problems in the field of historic preservation and an evaluation of the effectiveness of the programs of Federal
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agencies, State and local governments, and the private sector in carrying
out the purposes of this Act. (80 Stat. 918; Act of December 12, 1980, 94
Stat. 2999; 16 U.S.C. $ 470j)
EXPLANATORY
NOTE
1980 Ame-ent.
The Act of December of currentand emergingproblems in the field
12, 1980 (Pubhc Law 96-515,94 S@t. 2987)
of historic presermtion and an evaluationof
amended section 202 by adding paragraphs the effectivenessof the Federal, S@te, local
(6) and (7) to subsection (a) and inserting in and private historic preservation programs.
subsection (b) the provision requiring the The 1980 Act does not appear herein.
Council to include in its report an assessment

Sec. 203. [Cooperation between Council and Federal agencies.]—The
Council is authorized to secure directly from any department, bureau,
agency, board, commission, office, independent establishment or instrumentality of the executive branch of the Federal Government information,
suggestions, estimates, and satistics for the purpose of sections 201 to 214;
and each such department, bureau, agency, board, commission, office, independent establishment or instrumentality is authorized to furnish such
information, suggestions, estimates, and statistics to the extent permitted
by law and within available funds. (80 Stat. 918; 16 U.S.C. $ 470k)
Sec. 204. [Compensation of Council members.]-The
members of the
Council specified in paragraphs (2), (3), and (4) of section 201(a) shall serve
without additional compensation. The other members of the Council shall
receive $100 per diem when engaged in the performance of the duties of
the Council. All members of the Council shall receive reimbursement for
necessary traveling and subsistence expenses incurred by them in the performance of the duties of the Council. (80 Stat. 918; Act of May 9, 1970,
84 Stat. 204; Act of September 28, 1976, 90 Stat. 1321; Act of December
12, 1980, 94 Stat. 2999; 16 U.S.C. $ 4701)
Sec. 205. [Executive director— General Counsel-Appointment
and
compensation
of officers and employees-Services
to be provided by
Department of Interior— Funds, personnel, facilities, services provided
by members.]-(a)
There shall be an Executive Director of the Council
who shall be appointed in the competitive service by the Chairman with
the concurrence of the Council. The Executive Director shall report directly
to the Council and perform such functions and duties as the Council may
prescribe.
(b) The Council shall have a General Counsel, who shall be appointed
by the Executive Director. The General Counsel shall report directly to
the Executive Director and serve as the Council’s legal advisor. The Executive Director shall appoint such other attorneys as may be necessary to
assist the General Counsel, represent the Council in courts of law whenever
appropriate, including enforcement of agreements with Federal agencies
to which the Council is a party, assist the Department of Justice in handling
litigation concerning the Council in courts of law, and perform such other
legal duties and functions as the Executive Director and the Council may
direct,
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(c) The Executive Director of the Council may appoint and fix the compensation of such officers and employees in the competitive service as are
necessary to perform the functions of the Council at rates not to exceed
that now or hereafter prescribed for the highest rate for grade 15 of the
General Schedule under section 5332 of title 5, United States Code: Provided, hmever, That the Executive Director, with the concurrence of the
Chairman, may appoint and fix the compensation of not to exceed five
employees in the competitive service at rates not to exceed that now or
hereafter prescribed for the highest rate of grade 17 of the General Schedule under section 5332 of title 5, United States Code.
(d) The Executive Director shall have power to appoint and fix the compensation of such additional personnel as may be necessary to carry out its
duties, without regard to the provisions of the civil service laws and the
Classification Act of 1949.
(e) The Executive Director of the Council is authorized to procure expert
and consultant services in accordance with the provisions of section 3109
of title 5, United States Code.
(f) Financial and administrative services (including those related to budgeting, accounting, financial reporting, personnel and procurement) shall be
provided the Council by the Department of the Interior, for which payments
shall be made in advance, or by reimbursement, from funds of the Council
in such amounts as may be agreed upon by the Chairman of the Council
and the Secrewry of the Interior: Provided, That the regulations of the
Department of the Interior for the collection of indebtedness of personnel
resulting from erroneous payments (5 U.S.C. 5514@)) shall apply to the
collection of erroneous payments made to or on behalf of a Council employee, and regulations of said Secremry for the administrative control of
funds (31 U.S.C. 1513(d), 1514) shall apply to appropriations of the Council:
And provided further, That the Council shall not be required to prescribe
such regulations.
(g) The members of the Council specified in paragraphs (2) through (4)
of section 201(a) shall provide the Council, with or without reimbursement
as may be agreed upon by the Chairman and the members, with such funds,
personnel, facilities, and services under their jurisdiction and control as may
be needed by the Council to carry out its duties, to the extent that such
funds, personnel, facilities, and services are requested by the Council and
are otherwise available for that purpose. To the extent of available appropriations, the Council may obtain, by purchase, rental, donation, or otherwise, such additional property, facilities, and services as may be needed to
carry out its duties and may also receive donations of moneys for such
purpose, and the Executive Director is authorized, in his discretion, to
accept, hold, use, expend, and administer the same for the purposes of this
Act. (80 Stat. 919; Act of May 9, 1970, 84 Stat. 204; Act of September 28,
1976, 90 Stat. 1321; Act of December 12, 1980, 94 Stat. 2999; 16 U.S.C.
~ 470m)
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EXPLANATORY
NOTES
ment and duties of the Executive Director,
furnishing of facilities and fimncial and administrativeservices, appointment and compensation of the Gneral Counsel and other
personnel, and procurement of temporary
md intermittentservices.The 1976 Act does
not appear herein.
Reference in the TexL The sectionsof title
5 of the United States Code referred to in
subsections (c), (d), and (e) of the text deal
generally with compenmtion of Federal employees, Civil Service laws, and employment
of experts and consultants,respectively.Sections 1513(d)and 1514 of title31 of the Code,
referred to in subsection (Q of the text, deal
with atilnistrative control and apportionment of funds. The two sections of title 31
aPP=r in the Appendix in Supplement I.

1980 Amendment. The Act of December
12, 1980 (Public Law 96-515,94 Stat. 2987)
amended section 205 by inserting in subsection @) “, includlng enforcement of agreements with Federal agencies to which the
Council is a party” after “appropriate”; sub
stituting in subsection (g) “paragraphs (2)
through (4)” for “paragraphs (1) through
(16)”; and inserting in subsection ~) the prm
vision authorizing the Council to accept dnations of money and authorizing the
Executive Director, in his discretion, to accept, hold, use, expend, and administer such
moneys. The 1980 Act does not appear
herein.
1976 Amendment. The Act of September
28, 1976 (Public Law 94-422, 90 Stat. 1313)
amended section 205 withrespectto appoint-

*

*

*

*

*

S=. 211. [Rules and regtdations— Participation by local governments.]—
The Council is authorized to promulgate such rules and regulations as it
deems necessary to govern the implementation of section 106. The Council
shall, by regulation, establish such procedures as may be necessary to provide for participation by local governments in proceedings and other actions
taken by the Council with respect to undertakings referred to in section
106 which affect such local governments. (Added by Act of September 28,
1976, 90 Stat. 1322; Act of December 12, 1980, 94 Stat. 2999; 16 U.S.C.
~ 470s)
*

*

*

*

*

=.
213. [Report by S=retary to ~until.]-To
assist the Council in discharging its responsibilities under this Act, the Secretary at the request of
the Chairman, shall provide a report to the Council detailing the significance
of any historic property, describing the effects of any proposed undertaking
on the affected property, and recommending measures to avoid, minimize,
or mitigate adverse effects. (Added by Act of December 12, 1980, 94 Stat.
3000; 16 U.S.C. $ 470u)
=.
214. [Exemption
for Federd programs or undertakings.]-The
Council, with the concurrence of the Secretiry, shall promulgate regulations
or guidelines, as appropriate, under which Federal programs or undertakings may be exempted from any or all of the requirements of this Act when
such exemption is determined to be consistent with the purposes of this
Act, taking into consideration the magnitude of the exempted undertaking
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or program and the likelihood of impairment of historic properties. (Added
by Act of December 12, 1980, 94 Stit. 3000; 16 U.S.C. $ 470v)
*

*

*
TITLE

*

*

111

Sec. 301. [Defmitions.]-As
used in this Act, the term—
(1) “Agency” means agency as such term is defined in section 551 of
title 5, United States Code, except that in the case of any Federal program
exempted under section 214, the agency administering such program shall
not be treated as an agency with respect to such program.
(2) “State” means any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin Islands, American Samoa, the Commonwealth of the Northern Mariana Islands, and the
Trust Territories of the Pacific Islands.
(3) “Local government” means a city, county, parish, township, municipality, or borough, or any other general purpose political subdivision of
any State.
(4) “Indian tribe” means the governing body of any Indian tribe, band,
nation, or other group which is recognized as an Indian tribe by the Secretary of the Interior and for which the United States holds land in trust
or restricted smtus for that entity or its members. Such term also includes
any Native village corporation, regional corporation, and Native Group
established pursuant to the Alaska Native Chims Settlement Act.
(5) “Historic property” or “historic resource” means any prehistoric or
historic district, site, building, structure, or object included in, or eligible
for inclusion on the National Register; such term includes artifacts, records,
and remains which are rekted to such a district, site, building, structure,
or object.
(6) “National Register” or “Register” means the Natio~l Re#5ter of
Historic Places established under section 101.
(7) “Under@king”
means any action as described in section 106.
(8) “preservation”
or “historic preservation”
include5 identification,
evaluation, recordation, documentation, curation, acquisition, protection,
management, rehabilitation, restoration, stabilization, maintenance and reconstruction, or any combination of the foregoing activities.
(g) “CultuHl park” means a definable urban area which is distin~ished
by historic resources and land related to such resources and which constitutes an interpretive, educational, and recreational resource for the public
at large.
(10) “Historic conservation district” means an urban area of one or more
neighborhoods
and which contains (A) historic properties, (B) buildings
having similar or related architectural characteristics, (C) cultural cohesiveness, or (D) any combination of the foregoing.
(11) “Secretary” means the Secre@ry of the Interior except where otherwise specified.
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(12) “State historic preservation review board’ means a board, council,
commission, or other similar collegial body established as provided in section 10 l(b)(l)(B)—
(A) the members of which are appointed by the State Historic Preservation Officer (unless otherwise provided for by State law),
(B) a majority of the members of which are professionals qualified in
the following and related disciplines: history, prehistoric and historic archaeology, architectural history, and architecture, and
(C) which has the authority to—
(i) review National Register nominations and appeals from nominations;
(ii) review appropriate documentation submitted in conjunction with
the Historic Preservation Fund;
(iii) provide general advice and guidance to the State Historic Preservation Officer, and
(iv) perform such other duties as maybe appropriate.
(13) “Hlstorlc preservation review commission” means a board, council,
commission, or other similar collegial body which is established by State or
local legislation as provided in section 101(c)(l)(B), and the members of
which are appointed, unless otherwise provided by State or local legislation,
by the chief elected official of the jurisdiction concerned from among—
(A) professionals in the disciplines of architecture, history, architectural history, planning, archaeology, or related disciplines, to the extent
such professionals are available in the community concerned, and
(B) such other persons as have demonstrated special interest, experience, or knowledge in history, architecture, or related disciplines and as
will provide for an adequate and qualified commission. (Added by Act
of December 12, 1980, 94 Stat. 3001; 16 U.S.C. $ 470w)
EXPMNATORY
NOTE
Referam in the Text. The Alasb Native ClaimsSettlementAet (Act of December 18, 1971, Public Law 92-203, 85 Stat.

688,43 U.S.C. $1601 et seq.), referred to
in subsection (4) of the text, does not ap
pear herein.

Sec. 302. [Authofiation
for expenditure of appropriated funds.]—
Where appropriate, each Federal agency is authorized to expend funds
appropriated for its authorized programs for the purposes of activities
carried out pursuant to this Act, except to the extent appropriations
legislation expressly provides otherwise. (Added by Act of December 12,
1980, 94 Stat. 3002; 16 U.S.C. $ 470w-1)
See. 303. [Donations and bequests of money, personal property, and
less than fee interests in historic properties.]-(a)
The Secretary is
authorized to accept donations and bequests of money and personal property for the purposes of this Act and shall hold, use, expend, and administer the same for such purposes.
(b) The Secretary is authorized to accept gifts or donations of less than
fee interests in any historic property where the acceptance of such in-
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terests will facilitate the conservation or preservation of such properties.
Nothing in this section or in any provision of this Act shall be construed
to affect or impair any other authority of the Secretary under other
provision of law to accept or acquire any property for conservation or
preservation or for any other purpose. (Added by Act of December 12,
1980, 94 Stat. 3002; 16 U.S.C. $ 470w-2)
See. 304. [Disclosure of information concerning the location or character of historic resources.]-The
head of any Federal agency, after
consultation with the Seme~ry, shall withhold from disclosure to the
public, information relating to the location or character of historic resources whenever the head of the agency or the Secre~ry determines
that the disclosure of such information may create a substantial risk of
harm, theft, or destruction to such resources or to the area or place where
such resources are located. (Added by Act of December 12, 1980, 94
Stit. 3002; 16 U.S.C. $ 470w-3)
Sec. 305. [Attorneys’ fees to prevailing party in civfi actions.]-In
any civil action brought in any United States district court by any interested person to enforce the provisions of this Act, if such person substantially prevails in such action, the court may award attorneys’ fees,
expert witness fees, and other costs of participating in such action, as the
court deems reasomble, (Added by Act of December 12, 1980, 94 Stat.
3002; 16 U.S.C. $ 470w-4)
*

*

*

*

*

Sec. 307. [Regulations— Copy to Congress before publication in Federal Register-Effective
date of final regulations-Eff~ve
date in
case of emergency —Resolution
of disapproval by Congress-Effect
of
Congressional inaction or rejection of disapproval resolution.]—(a)
At
least thirty days prior to publishing in the Federal Register any proposed
regulation required by this Act, the Secretary shall transmit a copy of
the regulation to the Committee on Interior and Insular Affairs of the
House of Representatives and the Committee on Energy and Natural
Resources of the Senate. The Secretary also shall transmit to such committees a copy of any final regulation prior to its publication in the Federal
Register. Except as provided in subsection (b) of this section, no final
regulation of the Secretary shall become effective prior to the expiration
of thirty calendar days after it is published in the Federal Register during
which either or both Houses of Congress are in session.
(b) In the case of an emergency, a final regulation of the Secretary
may become effective without regard to the last sentence of subsection
(a) of this section if the Secretary notified in writing the Committee on
Interior and Insular Affairs of the United States House of Representatives
and the Committee on Energy and Natural Resources of the United States
Senate setting forth the reasons why it is necessary to make the regulation
effective prior to the expiration of the thirty-day period.
(c) Except as provided in subsection (b) of this section, the regulation
shall not become effective if, within ninety calendar days of continuous
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session of Congress after the date of promulgation, both Houses of Congress adopt a concurrent resolution, the matter after the resolving clause
of which is as follows: “That Congress disapproves the regulation pro
, which
mulgated by the Secretary dealing with the matter of
regulation was transmitted to Congress on
9“ the blank spaces
therein being appropriately filled.
(d) Ifat the end of sixty calendar days of continuous session of Congress
after the date of promulgation of a regulation, no committee of either
House of Congress has reported or been discharged from further consideration of a concurrent resolution disapproving the regulation, and
neither House has adopted such a resolution, the re~lation may go into
effect immediately. If, within such sixty calendar days, such a committee
has reported or been discharged from further consideration of such a
resolution, the regulation may go into effect not sooner than ninety calendar days of continuous session of Congress after its promul~tion
unless
disapproved as provided for.
(e) For the purposes of this section—
(1) continuity of session is broken only by an adjournment sine die;
and
(2) the days on which either House is not in session because of an
adjournment of more than three days to a day certain are excluded in
the computation of sixty and ninety calendar days of continuous session
of Congress.
(~ Congressional inaction on or rejection of a resolution of disapproval
shall not be deemed an expression of approval of such regulation. (Added
by Act of December 12, 1980, 94 Stat. 3004; 16 U.S.C. $ 470w-6)
EXPUNATORY
NOTES
Mto#s Note, Annotations. Annotations
of opinions dealing with thisAct are included
only to the extentdeemed relevantto the pro
grams and activitiesof the Bureau of Reclamation and of the Alaska, Bonneville,
Southeastern, Southwestern, and Western
Area Power Administrations.

Le#slative Hktory. S. 3035, Public Law
89-665 in the 89th Congress. Reported in
House from Interior and Insular Affairs;
H.R. Rept. No. 1916. Reported in Senate
from Interior and Insuhr Affair% S. Rept.
No. 1363. Passed House October 10, 1966.
PassedSenate October 11, 1966.
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An act to provide for the participation of the Department of the Interior in the construction
and operation of a large prototype demlting plant, and for other purposes (Act of May 19,
1967, Public bw 90-18, 81 Stit. 16)

[Sec. 1. Desalting plant autiofid.]-The
Secretary of the Interior is
authorized to participate in the development of technology for a large-scale
desalting plant by providing financial, technical, or other assistance to the
Metropolitan Water District of Southern California for the design, development, construction, and operation of a water treatment and desalting
plant to be constructed as a part of a dual-purpose electrical power generation and desalting project in the southern California area. (81 Stat. 16)
See. 2. [Evaluation of benefits.]-Before
providing any assistance as authorized by this Act, the Secretary shall first determine that the value of
the anticipated technical knowledge and experience in desalting to be derived from his participation in the construction and operation of this facility
will be not less than the amount of such assistance. (81 Stat. 16)
See. 3. [tintraet
titi Metropolitan
Water Distri~-Ter~
and condltions.]—In
order to provide the assistance authorized by this Act, the
Secretary may, without regard to the provisions of Revised Statutes 3648,
enter into a contract with the Metropolitan Water District of Southern
California containing such terms and conditions as he deems appropriate
and covering such periods of time as he may consider necessary but under
which the liability of the United States shall be contingent upon appropriations being available therefor. No such contract, however, shall be executed
by the Secretary until 45 calendar days after it has been transmitted to the
President of the Senate and the Speaker of the House of Representatives,
which 45 days shall not include days on which either the Senate or the
House of Representatives is not in session because of an adjournment for
more than three days to a day certain or an adjournment sine die. The
contract shall provide that any financial assistance by the United States
under this Act toward the construction of the Bolsa Island or the facilities
thereon shall be contingent upon the parties concerned obtaining, prior to
the start of construction of the Bolsa Island, a construction permit from
the United States Atomic Energy Commission for the construction of the
nuclear reactors on the said island. The contract shall also provide that the
United States, its officers and employees shall have a permanent right to
access to said island and the desalting project located thereon for all oficial
purposes. (81 Stat. 16)
EXPLANATORY
NOTE
Reference in tie Text. Section 3648 of the
Revised Statutes,referred to in the text, prw
hibhs the advanceof pubhc funds for any purpose unless specifically authorized. The
section appeam in Volume III at page 1962

as formerly ctilfied at 31 U.S.C. $529. It is
now incorporated in revised title 31 at
$3324, and appearsas such in me Appendix
in Supplement I.
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%.4.
[Report to Con&ess.]—The
Secretary of the Interior shall report
to the President of the Senate and the Speaker of the House of Representatives on or before March 1 of each year on his operations under this Act
and on the results obtained by the United States from participation in the
desalting and electrical power generation project pursuant to this Act. (81
Stat. 17)
Sec. 5. [Appropriation
authorization.]-To
carry out the purposes of
this Act, there are authorized
to be appropriated
not to exceed
$57,200,000, which shall remain available until expended. (81 Stat. 17)
EXPLANATORY
NOTm
Not -fi~
This Act is not codified in
the U.S. Code.
Le&lative Hktoq. S. 270, Pubfic Law 9018 in the 90tb Con~ess. Reported in Senate
from Interior and InsularAffairs February3,
1967; S. Rept. No. 49. Passed Senate Feb

ruary 6, 1967. PassedHouse, amended, April
20, 1967. SenateaWeesto House amendment
May 8, 1967. Companion bill H.R. 207 re
ported in House from Interior and Insular
Affairs April 7, 1967; H.R. Rept. No. 180.
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GARRISON

DAM, LAKE SAKAKAWEA

An act authorizing the change in name of cemin inter resource projects under jurisdiction
of the Department of the Army. (Act of July 4, 1967, Public Law 9@46, 81 Swt. 111)

[See. 1. Gartion
Dam and Lake Sakakawea named.]-The
names of
the following locks and dams, reservoirs, and other navigation and flood
control facilities under jurisdiction of the Department of the Army, are
hereby changed as follows:
*
the
River
the
above

*

*

*

*

dam, commonly referred to as Garrison Dam, located on the Missouri
in North Dakota, is hereby officially designated as “Garrison Dam”;
reservoir, known as Garrison Reservoir or Garrison Lake, located
Garrison Dam to “Lake Sakakawea”;
*

*

*

*

*

See. 2. [Records to be conformed.]-Any
law, regulation, map, document, or record of the United States in which any such lock and dam,
reservoir, or other navigation and flood control facility is referred to by its
former name shall be held to refer to such lock and dam, reservoir, or other
navigation and flood control facility by the name designated herein. (81
stat. 112)
EXPLANATORY
NOTES
Not -fid
This Act is not codified in
the U.S. Code.
Le@lative History. S. 1649, Public Law
90-46 in the 90th Con~ess. Reported in Senate from Public Works April 27, 1967; S.

Rept. No. 194. Passed Senate May 2, 1967.
Reported in House from Public Works May
25, 1967; H.R. Rept. No. 303. PasaedHouse,
amended, June 5, 1967. Senate agrees to
House amendmentsJune 16, 1967.
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CANALS

ACT

An act to amend the Act of September 26, 1950, authorizingthe SacramentoValley irrigation
ctis, Central Valleyproject, California, in order to increasethe capacityof certain project
featuresfor future itigation of additional lands. (Act of August 19, 1967, Public hw 9065, 81 Stat. 167)

1. Extra capacity in Tehama-Colusa Canal authorized.]-Section
[S.
2 of the Act entitled “An Act to authorize Sacramento Valley irrigation
canals, Central Valley project, California,” approved September 26, 1950
(64 Stat. 1036) is amended by adding to the first paragraph of that section
the following: “Notwithstanding the provisions of section 5 of this Act, the
Secretary of the Interior is authorized to provide sufficient extra capacity
and elevation in the Tehama-Colusa Canal to enable future water service
to Yolo, Solano, Lake, and Napa Counties for irrigation and other purposes,
and to treat the cost of providing such extra capacity as a deferred obligation. The deferred obligation is to be paid under arrangements to be
made at such time as the works to serve the additional areas may be authorized as an extension of the Central Valley project. In the event such
works are not authorized, the deferred obligation is to be paid from other
revenues of the Central Valley project. (81 Stat. 167)
EXPLANATORY
NOTm
Not ~fied.
This Act is not codified in
the U.S. Code.
Puof the Ati The report of the SenateCommittee on Interiorand InsularAffairs
statesthat the purpose of the Act is to “authorize an erdargementand realinement[sic]
of the hst fifty miles of the authorized Tehama-ColW Carol as a part of the potential
West SacramentoCarol unit. This additional
capacitywould be needed and used only after
the West SacramentoCanalunit is authorized
and constructed. The authorizationand construction of the additional canal capacity at
this time, however, is in the interest of longrange economy, saving approximately $5.7
miltion in construction costs at $65,000 per

yearin operating expenses over the life of the
future West SacramentoCanalunit?’ S. Rept,
No. 200, 90tb Cong., 1st Sess. 1 (1967).
~tor’s
Note, Annotations. Annotations
of opinions are found in SupplementI under
“September 26, 1950—Sacramento Valley
Canals:’
~slative
Hbtory. H.R. 743, Public hw
9045 in the 90tb Congress. Reported in
House from Interior and Insular Affairs
March 20, 1967; H.R. Rept. No. 133. Passed
House April 13, 1967. PassedSenateAugust
9, 1967. Companion bill S. 1098 reported in
Senatefrom Interiorand InsularAffairs April
18, 1967; S. Rept. No. 200.
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An act to authorize the Secretaryof the Interior to construct, operate, and maintainthe San
Fefipe division, Central Valley project, California, and for other purposes. (Act of August
27, 1967, Pubfic bW 9@72, 81 Stat. 173)

[SW. 1. San Feli~ division, Central Valley proj-,
autiorizd.]-For
the
purposes of providing irrigation and municipal and industrial water sup
plies, conserving and developing fish and wildlife resources, enhancing outdoor recreation opportunities and other related purposes, the Secretary of
the Interior acting pursuant to the Federal reclamation laws (Act of June
17, 1902, 32 S@t. 388, and Acts amendatory therof or supplemen~ry
thereto), is authorized to construct, operate, and mainmin, as an addition
to, and an integral part of, the Central Valley project, &lifornia, the San
Felipe division. The principal works of the division shall consist of the
Pacheco tunnel, pumping plants, power transmission facilities, canals, pipelines, regulating reservoirs, and distribution facilities. No facilities shall be
constructed for electric transmission and distribution service which the Secretary determines, on the basis of an offer of a firm fifty-year contract from
a local public or private agency, can through such a contract be obtained
at less cost to the Federal Government than by construction and operation
of Government facilities. (81 Stat. 173)
NOTmOFOPINIONS
Enviromnentat bpact sta~menk 1
Historic p~
ation 2
Project modifications 3
1. Environrnentatimpact statotnen@
The “Final Environment Impact Statement” for the San Felipe Divisionof the Central Valley Project, which consisted of 475
pagesand had been preceded by a “Draft EnvironmentalImpact Statement”of 175 pages,
satifled the requirements of section 102 of
the Nationalfivironmental Policy Act in that
it adequatelyenabld decision makersto consider the project with full awarenessof the
environmental consequences, provided the
public with information, and encouraged
public participation in developing that inforD#me
Fund, Inc. v.
mation. Entirorswtal
Stimm, 430 F. Supp. 664 (N.D. Cal. 1977).
2. Historic pr~ation
The Water and Power Resources Service is
not responsiblefor hsunng thatthe proposed
Cross Valley Pipeline and Abnaden Valley
Plpehne Unit 11comply with Section 106 of
the NationalHistofic PreservationAct asthey
are neithera Federalor Federally-assistedundermking nor a reasonably foreseeable con-

~q”$nce of a Federal action h thati 1) the
plpehneswere not contempktd aspart of the
Central Valley Project, San Felipe Division,
and if constructed will not require Fedeml
permission nor be a part of the projec~ and
2) the pipelineswill be located entirely on 10
cally~wned land and constructed and controlled entirelyby the local SantaClaraValley
Water District.The sole connection with the
CentralValleyProject is at the defiverypoint,
the Coyote Pump Stition. Memorandum of
Associate Solicitor Little to Commissioner,
Waterand Power ResourcesS-ice, October
15, 1980.
3. Project modifications
Major motilcations of the enginwfig features of the San Felipe Division such as reducing the lengthand capacityof the Pacheco
Tunnel, substitutingconduits and tunnelsfor
origimlly contempktd canals,and deferring
project serviceto the Wa@nville subarea,necessitated by cost constraints, changed conditions and revised projections of water
demand md avaibbihty, are widdn the sco~
of Congressional construction authon~tion
even though they deviate from the plans set
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forth in the feasiblfityreport. The authorizing act clearly suggests that Congress intended to give the Secretary substantial
discretion to modify project features to fit
changing needs so long as the basic facilities
Congressdescribed werebuilt to carryout the

CVP

project purposes.However,asthe authorizing
Act sets a specific ceihng on appropriations,
further appropriationsmustbe authorizedby
Congressbefore money in excessof thisfunding may be spent. Sohcitor Krulitz Opinion,
85 I.D. 337 (1978).

Sec. 2. [Fish and wildlife development—R=reation
enhancement.]—
The conservation and development of the fish and wildlife resources and
the enhancement of recreation opportunities in connection with the San
Felipe division shall be in accordance with the provisions of the Federal
Water Project Recreation Act (79 Stat. 213). (81 Stat. 174)
Sec. 3. [Contract for delive~ of water. ]—The Secretary may contract
with the State of California for the delivery through facilities of the State
water project to the San Luis forebay reservoir of all or any part of the
water of the Central Valley project assigned to the San Felipe division. (81
Stat. 174)
Sec. 4. [Desi~ of work— Cooperation with local interests.]—In locating
and designing the works and facilities authorized for construction by this
Act, and in acquiring or withdrawing any lands as authorized by this Act,
the Secretary shall give due consideration to reports prepared by the State
of California on the California water plan, and shall consult with local
interests who may be affected by the construction and operation of said
works and facilities or by the acquisition or withdrawal of lands, through
public hearings or in such manner as in his discretion may be found best
suited to a maximum expression of the views of such local interests. (81
Stat. 174)
Sa. 5. [Excess land limitation not applicable.]—In
view of the special
circumstances of the San Felipe division, neither the provisions of the third
sentence of section 46 of the Act of May 25, 1926 (44 Stat. 636, 649) nor
any other similar provision of the Federal reclamation laws shall be applicable in the south and north San@ Clara subareas so long as the water
utilized on project lands is acquired by pumping from the underground
reservoir. (81 Stat. 174)
EXPUNATORY
NOTES
Wference in tie Text. The third sentence
of section 46 of the Act of May 25, 1926,
referred to in the text, provides for the apprakl and sale,by meansof a recordable contract, of lands in private ownership in excess
of one hundred sixtyacres. The sentenceap
pears in Volume I at page 377.
Excess Land Limitation. The “special circumstances” mentioned in the text refer to
the method of water dehvery and the small
amount of excess acreage in the south and
north Santi Clarasubareas.Project waterwill
be delivered into dry creek beds to recharge
the underlying underground aquifers, and

wateruserswillpump waterfrom the aquifers
as needed. Of the over 100,000 acres of irrigablelandin the subareas,about 8,400 acres
are in excessholdlngs.The SenateCommittee
report states “There are complexities in ap
plying the excess land hws to an area where
the project watersupplyis made availablefor
underground recharge pumping rather than
through surface dehveries. Where users are
supplied by pumping from a common underground supply, water cannot be withheld
from anyone who chooses to pump. To be
effective, centracts committing the excess
landowners to dispose of their excess lands
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would have to be obtained before dehvery of
project water to the underground, but such
an advancerequirementwould enable a single
‘holdout’, by refusing to contract, to deprive
the entire area of the benefit of the vimlly
needed new water supplies.
“On the other hand, severeand undesirable
pressuresmay also be genemted, for the entire community may try to compel an unwilling excess landowner who doesn’t wish to
participatein the project to sign up in order
that the community as a whole may receive
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the benefits of the project.
“When the excessacreageis small,as in this
case, and administrationof existing lawis impracticable, it is the committee’s view that
neither the community nor the few excess
hndowners should be forced to such procrustean choices. Consequently, in these special circumstances, the committee has
concluded that the excess hnd provisions of
the reclamation law should not apply:’ S.
Rept. No. 282, 90th Cong., 1stSess.5 (1967).

S=. 6. [Su~lus crops.]-For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949, or any amendment thereof, if the totil supply of such commodity for the marketing year in which the bulk of the crop would normally
be marketed is in excess of the normal supply as defined in section 301 (b)
(10) of the Agricultural Adjustment Act of 1938, as amended, unless the
Secretary of Agriculture calls for an increase in production of such commodity in the irlterest of national security. (81 Stat. 174)
EXPLANATORY
NOTE
References in the Text. The definition of
“basic agricultural commodity” in the Agricultuml Act of 1949, as amended, referred to
in the text, is found at 63 Stit. 1056, 7 U.S.C.
$ 1428(c). The definition of “normal supply”

in section 301@)(10) of the Agricultuml Adjustment Act of 1938, as amended, also referred to in the text, is found at 62 Stat. 1251,
7 U.S.C. $ 1301@)(10). Neither Act appears
herein.

See. 7. [Appropriation
Authorization.]-There
are hereby authorized
to be appropriated for construction of the new works involved in the San
Felipe division $92,380,000
(October 1966 prices), plus or minus such
amounts, if any,, as may be required by reason of changes in the cost of
construction work of the types involved therein as shown by engineering
cost indexes and, in addition thereto, such sums as may be required to
operate and maintain said division. (81 Stat. 174)
EXPLANATORY
NOTm
Codification Omitted. This Act origimlly
was codified at 43 U.S. C. $$ 616fff-1 to
616fff-7 but was omitted from the 1976 and
subsequenteditions of the U.S. Code as having limited appficabllity.
~slative
Histo~ S. 1111, Public Law
90-72 in the 90tb Congress. Reported in Sen-

ate from Interior and InsularAffairs May 18,
1967; S. Rept. No. 282. Passed SenateJuly
10, 1967. Passed House August 14, 1967.
Companion bill H.R. 43 reported in House
from Interior and Insukr Affairs August 1,
1967; H.R. Rept. No. 523.

September

22, 1967
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INCREASED

AUTHORIZATION,
MISSOURI
PROJECT

RIVER

BASIN

An act to increasethe appropriation authorizationfor continuing work in the Missouri River
Basin by the Secretaryof the Interior. (Act of September 22, 1967, Public Law 90-89, 81
Stat. 228)
[S=.

I.]—The

Act ofJuly

changing “$60,000,000”

19, 1966 (80 Stat 322), is hereby

to “$68,000,000”.

amended

by

(81 Stat. 228)

EXPLANATORY
NOTm
Not Wfied.
This Act is not codified in
the U.S. Code.
Reference in tie Text. The Act ofJuly 19,
1966 (80 Stat. 322), referred to in the text,
authorized $60,000,000 to be appropriated
for continuingthe worksin the MissouriRiver
Basin by the Secretary of the Interior. The
1966 Act appearsin Volume III at page 1874.
kgidative ~lsto~. S. 1601, Public Law

90-89 in the 90th Congress. Reported in Senate from Interior and Insular Affilrs May 1,
1967; S. Rept. No. 204. Passed Senate May
4, 1967. PassedHouse, amended, September
11, 1967. Semte agreesto House amendment
September 12, 1967. Gmpanion bill H.R.
8775 reported in House from Interior and
Insular Affairs August 28, 1967; H.R. Rept.
No. 617.

November

14, 1967

2337

NEBRASRA

MID-STATE

DIVISION,
PROJECT

MISSOURI

RIVER

BASIN

An ad to authorize the S=eta~ of the Interior to construct, operate, and maintain the
Nebrasb Mid-Smte division, Missouri River Basinproject, and for other purposes. (Act of
November 14, 1967, Public hw 90-136, 81 Stat. 444)

[Sec. 1. Nebraska Mid-State division, Missouri River Basin projet,
authorized.]-The
Secretiry of the Interior is hereby authorized to construct, operate, and maintain in accordance with the Federal reclamation
laws (Act of June 17, 1902 (32 Stat. 388), and Acts amendatory thereof or
supplementary thereto) the Nebraska Mid-State division, Missouri River
Basin project, Nebraska, for the principal purposes of furnishing a surface
irrigation water supply for approximately
one hundred and forty thousand
acres of land, aiding in the replenishment
of the ground water supply of
the area for domestic and agricultural
use, controlling
floods, conserving
and developing
fish and wildlife, enhancing
recreation opportunities,
and
producing hydrxlectric
power. The principal works of the project shall
consist of a diversion dam on the Platte River, a main supply canal, an
interconnected
reservoir system, hydroelectric
power facilities, wasteways,
pumps, drains, canals, laterals, distribution
facilities, and related works. (81

stat.444)

Sec. 2. [Integration witi otier works.]-The
Nebraska Mid-State division shall be integrated, physically and financially, with the other Federal
works in the Mfssouri River Basin constructed
or authorized
to be constructed under the comprehensive
plans approved by section 9 of the Act
of December
22, 1944 (58 Stat. 891), as amended and supplemented,
and
shall be a division of the Missouri River Basin project therein approved and
authorized.
(81 Stat. 444)
EXPUNATORY
NOTE
Referenee in tie Text. Section 9 of the
Flood Control Act of Ncember 22, 1944 (58
Stat.887), asamended and supplemented,re
ferred to in the text, authorized the compre-

hensive development of the Missouri R-iver
Basin. Extrads from the 1944 Act, i~luding
section 9 thereof, appearin Volume 11at page
796.

*.
3. [Interest rate.]— The interest rate used for computing
interest
during construction
and interest on the unpaid balance of the capi~l costs
allocated to interest-bearing
features of the Nebraska Mid-State division
shall be determined
by the Secre@ry of the Treasury as of the beginning
of the fiscal year in which construction
is initiated, on the basis of the
computed average interest rate payable by the Treasury upon its outstanding marketable public obligations,
which are neither due nor callable for
redemption
for fifteen years from date of issue. (81 Stat. 444)
%.
4. [Surplus
crops.]— For a period of ten years from the date of
enactment of this Act, no water from the project authorized
by this Act

November

2338

NEBRASKA

MID-STATE

DIVISION,

14, 1967

MRB

shall be delivered to any water user for the production
on newly irrigated
lands of any basic agricultural
commodity,
as defined in the Agricultural
Act of 1949, or any amendment
thereof, if the total supply of such commodity for the marketing year in which the bulk of the crop would normally
be marketed is in excess of the normal supply as defined in section 301(b)
(10) of the Agricultural Adjustment Act of 1938, as amended, unless the
Secretary of Agriculture calls for an increase in production of such commodity in the interest of national security. (81 Stat. 444)
EXPLANATORY
NOTE
Referenms h the TexL The definition of
“basic agricultural commodity” in the AgriculturalAct of 1949, as amended, referred to
in the text, is found at 63 Stat. 1056,7 U.S.C.
$ 1428(c). The definition of “normal supply”

in section 301~) (10) of the Agricultuml Adjustment Act of 1938, as amended, also referred to in the text, is found at 62 Stat. 1251,
7 U.S.C. $ 1301@) (10). Neither Act appears
herein.

See. 5. [Recreation, fish and wildlife benefits.]-The
provision of land,
facilities, and project modifications which furnish outdoor recreation and
fish and wildlife enhancement benefits in connection with the Nebraska
Mid-State division shall be in accordance with the provisions of the Federal
Water Project Recreation Act (79 Stit. 213). (81 Stat. 445)
Sec. 6. [Appropriation
authorization.]-There
is authorized to be appropriated for construction of the Nebraska MidState division as authorized in this Act, the sum of $106,135,000
~anuary 1967 price levels) plus
or minus such amounts, if any, as may be justified by reason of ordinary
fluctuations in construction costs as indicated by engineering cost indexes
applicable to the types of construction involved herein. There are also
authorized to be appropriated such additional sums as may be required for
operation and maintenance of the division. (81 Stat. 445)
Sec. 7. [Condition preeedent to construction.]-In
order to assure repayment of the irrigation portion of this project, no funds shall be appropriated for construction nor shall any construction be stirted until firm
and binding contracts have been signed by the owners of the full one
hundred and forty thousand acres of land to be irrigated from waters furnished by the Mid-State reclamation project, said contracts to be certified
by the Mid-State Board of Directors. (81 Stat. 445)
EXPLANATORY
NOTES
Not ~fid.
This Act is not codified in
the U.S. Code.
Repayment Contracts. The provision of
section 7 requiring repayment contracts for
the entire one hundred and forty thousand
acres prior to construction “runs against actual construction costs and does restrict the
authori=tion to appropriate funds for advanced planningactivities:’ S. Rept. No. 695,

90th Cong., 1st Sess. 1 (1967).
Le&lative Klstory. H.R. 845, Public Law
90-136 in the 90th Congress. Reported in
House from Interior and InsularAffairs,July
18, 1967; H.R. Rept. No. 489. PassedHouse
August 14, 1967. Reported in Semte from
Interior and Insular Affairs October 31,
1967; S. Rept. No. 695. Passed Senate Ne
vember 1, 1967.

November

15, 1967
2339

CONVEYANCE

OF MINERAL

RIGHTS

TO CITY OF NEEDLES

An act to amend Pubfic Law 87-752 (76 Stat. 749) to eliminatethe requirementof a reservation
of certain mineral rights to the United States.(Act of November 15, 1967, Public Law 90138, 81 Stat. 463)
[-.
1. Reservation
of mineral
rights deleted.]-The
first section of
the Act entitled “An Act to direct the Secretiry of the Interior to convey
certain public lands in the State of California to the city of Needles”,
approved October 5, 1962 (Public Law 87-752; 76 S@t. 749), is amended by
striking out “with a reservation to the United States of the coal, phosphate,
s~lum,
potassium,
oil, gas, oil shale, native asphalt, solid and semisolid
bitumen and bituminous rock (including oil-impregnated
rock or sands from
which oil is recoverable
only by special treatment after the deposit is mined
or quarried), together with the right to prospect for, mine, and remove the
same under applicable provisions of law.” (81 Stat. 463)
Sec. 2. [Gnveyance
authorized.]-The
Secretary of the Interior is auor its successor in
thorized to convey to the city of Needles, California,
interest all mineral rights reserved to the United States in any conveyance
made to said city pursuant to the Act of October 5, 1962 (Public Law 87752; 76 Stat, 749), upon payment by the grantee of the fair market value
of the interest conveyed,
as determined
by the Secretiry
of the interior,
plus the administrative
costs of such conveyance.
(81 Stat. 464)

EXPMNATORY
NOTES
Not =fied.
~ls Act is not codified in
the U.S. Code.
Reference b tie T-t. The Act of October
5, 1962 (76 Sat. 749), referred to in the text,
authorized the conveyance of certiin public
lands, su@ect to a reservation of mineral interests to the United Smtes, to the city of
Needles, California.The 1962 Act appearsin
Volume 111at page 1693.
~rpose of tie Aet.The reservationof minal intereststo the United Statesin tie 1962
Act cast a cloud on title and, in effect, de-

feated the purpose of that Act. Removal of
the cloud by tils Act allowsthe City to utilize
the land for municipal development.
Le@slative Hfito~. H.R. 5091, Pubhc
Law 90-138 in the 90th Congress. Reported
in House from Interior and Insular Affairs
August 28, 1967; H.R. Rept. No. 616. Passed
House September 11, 1967. Reported in Senate from Interior and InsularAffairs October
31, 1967; S. Rept. No. 692. Passed Senate
November 2, 1967.

November

16, 1967

2340

FT. PECK INDIAN RESERVATION,
CANCELLATION
CONSTRUCTION
COSTS

OF

An act to cancel certain construction costs and irrigation assessmentschargeableagainstlands
of the Ft. Peck Indian Reservation, Montana. (Act of November 16, 1967, Public Law 90143, 81 Sat. 465).

[S1. Secretarial order canceting O&M charges and construction
costs approved.]-In
accordance with provisions of the Act of June 22,
1936 (49 Stat. 1803; 25 U.S.C. 389-389e), the order of the Secretary of
the Interior canceling delinquent irrigation operation and maintenance
charges in the amount of $461.40 and any accrued interest thereon for
certain lands adjacent to but outside the boundary of the Fort Peck Indian
irrigation project, Montana, and reimbursable irrigation construction costs
in the amount of $206,902.21 against lands within the Fort Peck Indian
irrigation project, Montana, as listed and described in schedules referred
to in such order, is hereby approved.
Sec. 2. [F=ier-Wolf
Point Unit—Unassessed
construction costs canceUed.]-Unassessed
construction costs of $118,266.64 allocable against
both the Indian- and non-Indian-owned lands in the Frazier-Wolf Point unit
of the Fort Peck Indian irrigation project, Montana, are hereby canceled.
(81 Stat. 465)
EXPLANATORY
NOTES
Not ~fied.
This Act is not codified in
the U.S. Code.
Reference h tie Text. The Act ofJune 22,
1936, referred to in section 1 of the text, authorizesthe Secretaryto adjust,defer, or cancel irrigationchargesowed by owners of nonIndian lands under Indian irrigation projects
and projects where the United Stateshaspurchasedwaterrightsfor Indiansand where the
Secretary determines that such landowners
are unable to make payment because of lack
of fertility of the soil, inadequate water sup
ply, defective irrigation works, or any other
causes. Other statutory provisions deahng
with the Secretary’sauthority under the Act
of June 22, 1936 have been erected in connection with the following proj~
Flathead
Indian Irrigation Project (Act ofJuly 6, 1947,
61 S@t. 494> KlamathIndian Irrigation Proj-

ect (Act of August 20, 1964, 78 Stat. 554);
Oroville-Tonasket Irrigation District (Act of
December 24, 1942, 56 Stat. 1082); Uintah
Indian Irrigation Project (Act of September
18, 1970, 84 Stat. 843, 844; Act of May 28,
1941,55 Stat.209); Wapato Indmn Irrigation
Project (Act of October 28, 1963, 77 Stat.
278; Act ofseptember 16, 1959,73 Stat.564;
Act of December 24, 1942, 56 Stat. 1081);
Wind River Indian Irrigation Project (Act of
September 6, 1963, 77 Stat. 151; Act of July
2, 1962, 76 Stat. 128).
~slative
History. S. 1391, Public Law
90-143 in the 90th Congress. Reported in
Senate from Interior and Insular Affairs; S.
Rept. No. 691. Reported in House from Interior and Insular Affairs; H.R. Rept. No.
748. Passedsenate November 1, 1967. Passed
House November 6, 1967.

November

20, 1967
2341

PUBLIC

WORKS AND ATOMIC
APPROPRIATION

ENERGY COMMISSION
ACT, 1968

[Extracts from] An act mafing appropriations for certain civil functions administeredby the
Department of Nfense, the Panama Canal, cermin agencies of the Department of the
Interior, the Atomic Energy Commission, the Atlantic-Pacific Interoceanic Canal Study
Commission, the DelawareRiver Wsin Commission, InterstateCommission on the Potomac
River Basin, the ‘TennesseeValley Authority, and the Water Resources Councfl, for the
fiscalyear endingJune 30, 1968, and for other purposes. (Act of November 20, 1967, Public
bW 90-147,81 S@t. 471)

*
TITLE

*

*

II—DEPARTMENT
BURnU

*

*

*

OF THE INTERIOR

OF RECLAMATION

*

*

*

*

CONSTRUCTION AND REHABILITATION

*

*

*

*

*

[Wellton-Mohawk
Dltision flood control cos~.]—~rwided~ur~her, That
the costs allocated to flood control on the Wellton-Mohawk Division, Gila
Project, Arizona, shall be nonreimbursable and the subject repayment contracts shall be amended accordingly: (81 Stat. 475)
[Concrete pipe in South Gtia Unit.]—Prtidedfurthev,
That not to exceed
$1,000,000 of this appropriation shall be available for replacement of castin-pkce concrete pipe in the South Gila Unit, Yuma Mesa Division, Gila
Project, Arizona, which shall be nonreimbursable. (81 Stat. 475)
EXPLANATORY
NOTE
but a similarproviso wascontained in the annual appropriation acts for 1970 (Act of December 11, 1969, 83 Stat. 330) and for 1971
(Act of October 7, 1970, 84 Smt. 896).

Provision Repeated. The proviso rehting
to concrete pipe in the South Gla Unit was
deleted from the annuaIappropriationact for
1969 (Act of August 12, 1968, 82 Stat. 709)

*

*

*

*

*

[Short title.]—This Act may be cited as the “Public Works and Atomic
Energy Commission Appropriation Act, 1968”. (81 Stat. 484)
EXPLANATORY
NOTm
Not Mfied.
The extracw from this Act
reprinted here are not codified in the U.S.
Code.
Mtor’s Note, Provisions Repeated in Ap
propnation Acts. Provisions which are re
peated in two or more appropriation acts

appear herein only in the act in which first
used.
b@slative Histo~ H.R. 11641, Public
Law 9@147 in the 90th Congress. H.R. Rept.
No. 505. S. Rept. No. 574. H.R. Rept. No.
820 (conference report).

December

29, 1967

2342

RELIEF

OF NAVARRO

An act for the relief of Eloy C. Navarro. (Act of December 29, 1967, Private Law 90-195, 81
stat. 1047)

Time limit.]—The
claim of Eloy C. Na[Filing of claim autiorizd—
varro, of Albuquerque, New Mexico, for the loss of personal hand tools on
or about April 29, 1964, shall be held and considered to be a timely claim
under the Military Personnel and Civilian Employees Claims Act of 1964,
as amended (Public Law 88-558, 78 Stat. 767, as amended) if such a claim
is filed within one year of the effective date of this Act with the Secretary
of the Interior, and the Secretary of the Interior is authorized to consider,
settle and, if found meritorious, to pay that claim in accordance with the
provisions of the Military Personnel and Civilian Employees Claims Act of
1964. (81 Stat. 1047)
EXPLANATORY
NOTES
Background. Mr. Navarro’s hand tools
were removed from a locked shop building
on the Middle Rio Grande project on the
night of April 29, 1964. The tools were evidently stolen, but Navarro’s claim under the
FederalTort ClaimsAct wasrejected as being
over the existing claim limit of $2,500. This
Act remedies the situation.
Qgislative Hitiory. S. 294, Private Law

9&l 95 in the 90th Congress. Reported in
Semte from Judiciary August 17, 1967; S.
Rept. No. 520. Passed Senate August 18,
1967. Reported in HOUWfrom Judiciary October 26, 1967; H.R. Rept. No. 836. Passed
House, amended, December 5, 1967. Senate
agrees to House amendment December 13,
1967.

February 13, 1968
2343

FEASIBILITY

STUDIES

An act to authorize the Secretiry of the Interior to engage in feasibility investigationsof
certain water resOurcedevelopments, and forotberpu~ses.
(Act of February 13, 1968,
Public Law 90-254, 82 Stat. 5)

[Sec. 1. Feasibility studies authorized.]-The
Secretary of the Interior
is hereby authorized to engage in feasibility studies of the following proposals:
1. Missouri River Basin project, Garrison division, Garrison diversion
unit, Minot extension, in the vicinity of Minot, North Dakota.
2. Mogollan Mesa project, Winslow-Holbrook
division in the Little
Colorado River Basin in the vicinity of Winslow and Holbrook, Arizona.
3. Mountain Park project in the vicinity of Altus, Oklahoma.
4. Retrop project on the North Fork of the Red River in the vicinity
of the W. C. Austin project, Oklahoma.
5. Washita River Basin project, Foss Dam and Reservoir water quality
investigation, on the Washita River near Clinton, Oklahoma.
6. Rogue River Basin project, Evans Valley division, on Evans Creek,
a tributary of the Rogue River, in southwestern Oregon. (82 Stat. 5)
EXPLANATORY
NOTm
Not Mfied.
This Act is not cdlfied in
the U.S. Code.
Cross Referace, ,Autiofiation of Stu&es
Reqtid
Section 8 of the Federal Water
Project Recreation Act (Act of July 9, 1965,
79 Sat. 213, 217, 1[6U.S.C. f 4601-19) requires specific authori=tion by hw for the
preparation of any feasibility report for a
water resource project under Reclamation
law. The 1965 Act appears in Volume 111at
page 1826.
b@slativo Hkto~. S. 1788, Public Law
90-254 in the 90th Congress. Reported in
Senatefrom Interior and InsularAffairs May

23, 1967; S. Rept. No. 285. Passed Senate
May 24, 1967. PassedHouse, amended, Sep
tember 18, 1967. Senate agrees to House
amendmentswithan amendmentOctober 17,
1967. House asks for a conference October
19, 1967. Senate agrees to a conference NO
vember 7, 1967. Senateagrees to conference
report January 29, 1968, Conference report
filedJanuary 30, 1968; H.R. Rept. No. 1065.
HOUWagrees to conference report February
1, 1968. Companion bill H.R. 10130 reported
in House from Interior and Insular Affairs
September 12, 1967; H.R. Rept. No. 635.

March 2, 1968
2344

CREDITS

TO KINGS

RIVER

WATER

ASSOCIATION

An act to provide for credit to the Kings River Water Association and others for excess
paymentsfor the years 1954 and 1955. (Act of March 2, 1968, Public Law 90-260, 82 Stit.
39)
[~.
1. Cr~it
au&ori~<ondition.]-The
Secretary of the Interior
shall credit outstanding obligations of all members of the Kings River Water
Association incurred pursuant to the master agreement among the members
and the association and the United States dated December
30, 1963, and
the Alta lrri&tion
District, Consolidated
Irrigation
District, Fresno Irrigation District, Kings River Water District and Ttdare Lake Canal Company
pursuant to agreements
dated December
23, 1963, in a total amount of
$1,098,597.92
representing
excess payments over their share of the operation and maintenance
charges of Pine Flat Reservoir, Kings River, California, during the years 1954 and 1955. Such amount shall be credited to
the tobl repayment obligation and not to the annual installments thereof.
(82 S@t. 39)

EXPLANATORY
NOTm
Not med.
This Act is not cdlfied in
the U.S. Code.
Purpose of the Act. The report of the
House Committee on Interior and InsularAffairs stat= “The purpose of S. 2402 is to
provide an equi~ble settlement of a longs~nding controversy between the Department of the Interior and the Kings River
Water Association and other irrigation organizationsin California. It has been the contention of these organizations that certain
payments made by them in 1954 and 1955
under temporarywatersupplycontractswere
in excess of their proper shares of the operation and maintenancecostsof Pine FlatDam
during that period and that the excessshould
be refunded to them or credited to other ob
ligations incurred by them. The Secreta~ of
the Interior, on the other hand, hastakenthe
position thathe hasno authorityto makesuch
adjustments, and the Comptroller General
has supported hls position.
“In order to solye thiscontroversy,S. 2402
proposes to direct the Secretaryof the Interior to credit the sum of approximately
$1,100,000 againstoutstandingobligationsof
the organizationsconcerned i.e., the obhgations of members of tie Kings River Water
Association and the obhgations of the Aha,
Consolidated,and Fresno Irrigation Districts,
the Kings River Water District, and the TuIare Lake Canal Co. The obligations a~inst

whichthe creditsare to be appfiedariseunder
contractsenteredinto pursuantto the Federal
rechmation laws in December 1963. The
amount to be credited is equal to those parts
of the paymentsmade in 1954 and 1955 by
the organizationsnamed which,as saidabove,
were greater than necessary to cover their
sharesof the operation and maintemnce costs
of Pine Fbt Reservoir. There is no disagree
ment on the amount?’ H.R. Rept. No. 1088,
90th Cong., 2d Sess. 1 (1968).
Cross Reference, Pine Flat Reservoir. Section 10 of the Flood Control Act of 1944 (58
Smt. 887, 900) authorized a project for flood
control and other purposes for the Kings
~
and Tulare LakeBasin,California.This
included authorization of the Pine Flat Reservoir and supersededa finding of feasibility
by the Secretaryof the Interior &tedJanuary
24,1940, submittedto CongressFebruary10,
1940, which authorizedthe Kings River Project as a Recbmation project. Section 10 of
the 1944 Act appears in Volume II at page
809,
Legislative History. S. 2402, Public Law
90-260 in the 90th Congress. Reported in
Senatefrom Interior and Insular Affairs December 5, 1967; S. Rept. No. 837. PassedSenate December 6, 1967. Reported in House
from Interior and InsularAffairs February7,
1968; H.R. Rept. No. 1088. Passed House
February 19, 1968.

March 21, 1968
2345

LAKE OAHE
An act to desi~ate the Oahe Reservoir on the Missouri River in the Statesof North Dakota
and South Dakow as Lake Oahe. (Act of March 21, 1968, Public Law 9&270, 82 Stat. 51)

[See. 1. Desi~ation
of Lake Ode.]—The
Oahe Reservoir on the Missouri River in the States of North Dakota and South Dakota shall be known
and designated hereafter as Lake Oahe in honor of the Indian people who
inhabited the great Missouri River Basin. Any law, re~lation,
document,
or record of the United States in which such reservoir is referred to by any
other name shall be held and considered to refer to such reservoir by the
name of Lake Oahe. (82 Stat. 51)
EXPLANATORY
NOTES
Not Mlfied. This Act is not codified in
the U.S. Code.
Le@slative History. H.R. 2901, Public
Law 90-270 in the 90th Congess. Reported
in House from Interior and Insular Affairs

February 5, 1968; H.R. Rept. No. 1072.
Passed House February 19, 1968. Reported
in Senate from Interior and Insular Affairs
February28, 1968; S. Rept. No. 1011. Passed
Senate March 11.1968.

March 22, 1968
2346

WATER

DELIVERY

CONTRACTS,

NAVAJO

RESERVOIR

A joint resolution to approve long-term contracts for delivery of waterfrom Navajo Reservoir
in the Stateof New Mexico, and for other purposes. Uoint Resolution of March 22, 1968,
Public Law 90-272, 82 Stit. 52)

Whereas section 11 (a) of the Act ofJune 13, 1962 (76 Stat. 96; Public Law
87-483), provides that: “No long-term contract, except contracts for the
benefit of the lands and for the purposes specified in sections 2 (Navajo
Indian irrigation project) and 8 (San Juan-Chama project) of this Act, shall
be entered into for the delivery of water stored in Navajo Reservoir or
of any other waters of the San Juan River and its tributaries, as aforesaid,
until the Secretary has determined by hydrologic investigation that sufficient water to fulfill said contract is reasonably likely to be available for
use in the State of New Mexico during the term thereof under the allocations made in articles III and XIV of the Upper Colorado River Basin
Compact, and has submitted such determination to the Congress of the
United States and the Congress has approved such contracts:’; and
Whereas the Secretary has made such determination in connection with the
following contracts transmitted to Congress by letter dated November
21, 1967:
Estimated
Water
water
diversion
depletion
(acre-feet) (acre-feet)

Public Service Company of New
Mexico .............................................. 20,200

Southern Union Gas Company ............
50
Utah Construction and Mining
Company .......................................... 44,000
—
64,250
Now, therefore,

16,200

50
35,300
—
51,550

Proposed
uses

Thermalelectric
generation,
Pump cooling.
Thermalelectric
generation.

be it

Resolved by the Senate and House of Representatives of the United States of
America in Conpess assembled, That such contracts are hereby approved by
the Congress. The Secretary may enter into amendments thereto which
would in his judgment be in the interest of water conservation, but the total
water depletion shall not exceed the estimates set forth in this joint resolution. (82 Stat. 52)

March 22, 1968
WATER

DELIVERY

CONTRACTS,

NAVAJO RESERVOIR
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EXPLANATORY
NOTES
Not Mfied.
This Act is not codified in
the U.S. Code.
Reference in tie Trot. The Act ofJune 13,
1962 (76 Stat. 96), referred to in the text,
authorized the construction of the Navajo Indian irrigation pl-eject and the San JuanCbama project, initial stage. The 1962 Act
aPwarsin volume III at page 1658.
~sktive
Htio~. S.J. Res. 123, Public

Law 90-272 in the 90tb Congress. Reported
in Semte from Interior and Insuhr ~airs
November 29, 1967; S. Rept. No. 821. Passed
Senate November 30, 1967. Reported in
House from Interior and InsularAffairs Feb
rua~ 27, 1968; H.R. Rept. No. 1106. Passed
House, amended, March 4, 1968. Senate
a~ees to HOU= amendment March 7, 1968.

April 24, 1968
2348

RELIEF

OF ADAMS,

ET AL.

An act for the relief of James W. Adams and others. (Act of April 24, 1968, PrivateLaw 90212, 82 Stat. 1378)

[%.
1. Relief of liabifity-Credit-Refund-A~nt
or attorney fee
Iitited.] — The following employees of the Bureau of Reclamation who
received the overpayment of per diem compensation listed opposite their
names for the period from July 15, 1963, through August 14, 1963, which
overpayment resulted from administrative error in authorizing a retroactive
increase in the per diem rate, are hereby relieved of all liability to refund
to the United States the amount of such overpayment.
Overpayment

Employees

James ~. A&ins ............................................................. ............. $~~~.~~
James L. Erickson ................................................................... .. ...
192:25
Allen D. Milner .. .........................................................................
121.25
Arisen L. Phillips ........................... .. ...... ..... .................................
192.25
Donald W. Stackhouse ................. .... .... .......... .......................... ....
192.25
James A. Stradley ..................... .... ... ... .... .... .. ...............................

(b) In the audit and settlement of the accounts of any certifying or disbursing office of the United States, full credit shall be given for the amount
for which liability is relieved by this Act.
(c) The Secretary of the Treasury is authorized and directed to pay, out
of any money in the Treasury not otherwise appropriated, to each of the
said employees, the sum of any amount received or withheld from him on
account of the payments referred to in the first section of this Act. No part
of the amount appropriated in this Act shall be paid or delivered to or
received by any agent or attorney on account of services rendered in connection with this claim, and the same shall be unlawful, any contract to the
contrary not withstanding. Any person violating the provisions of this Act
shall be deemed guilty of a misdemeanor and upon conviction thereof shall
be fined in any sum not exceeding $1,000. (82 Stat. 1378)
EXPUNATORY
NOTE
Legislative Hi-ory. S. 234, Private Law
90-212 in the 90th Congress. Reported in
Semte from Judiciary August 3, 1967; S.
Rept. No. 486. PassedSenateAugust 4, 1967.

Reported in House from Judiciary Octokr
26, 1967; H.R. Rept. No. 835. PassedHouse,
amended,January 16, 1968. Senateagrees to
House amendment April 17, 1968.

May 18, 1968
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An act to amend the repaymentcontract with tie FossReservoir MasterConservancyDistrict,
and for other purposes. (Act of May 18, 1968, Public bw 90-311, 82 Stit. 125)
[%.
1. Feasibility
stidy authorized.]-The
Secretary of the Interior is
authorized
to conduct feasibility studies in the areas serving the Foss Reservoir Master Conservancy
District to determine alternative water sources
and the most practicable
and feasible methods of alleviating the problems
associated with the poor quality and supply of water stored in Foss Reservoir,
Washita River Basin project, Oklahoma.
(82 Stat. 124; 43 U.S.C. ~ 615
note)
See. 2. [Relief
from obfigation—
Refund-Amended
Contract—Penalties cancelled.]-In
order to assist the Foss Reservoir Master Conservancy
District in developing
an adequate interim water supply, the Secretary of
the Interior is authorized
to relieve the District (1) of the obligations
of
making any further construction
charge payments under its repayment contract with the United States, numbered
14-06–500-322,
dated February
14, 1958, as amended, and (2) of any interest accrual on its total obligation,
until initial delivery of water is made which the Secretary considers to be
satisfactory for municipal and industrial use. The Secretary is also authorized (a) to refund to the District the amount of$218 ,364.62,
representing
the amount already paid under such contract and to revise such contract
by adding such amount to the obligation for future payment, (b) to further
revise such contract so that further payments on its construction
charge
obligation will be rescheduled
in a manner satisfactory to the Secretary over
a period not to exceed fifty years from the date of the aforementioned
delivery of water, and (c) to cancel any penalties which have accrued on
any unpaid matured construction
charge payments. (82 Stat. 125; 43 U.S.C.
$615 note)
SW. 3. [Appropriation
authorization.]-The
Secretary of the Interior
may use arty funds that are otherwise available to him to carry out this Act.
(82 Stat. 125; 43 U.S.C. ~ 615 note)

EXPLANATORY
NOTSS
Ba*un&
The report of the House
Committee on Interior and Insuhr Affairs
statex “At the end of 1967, the 424,000 acrefeet Foss Reservoir contained only about
77,000 acre-feet of water and its salinitycontent wastoo high to make it usable.The cities
of Clinton, Bessie,Cordell, and Hobart, Okhhoma, find themselvesin the unfortunate position of being obligated to pay for the
defivery of water which their citizens cannot

dtink. Further paymentsunder the contract
need to be postponed and the amounts already paid refunded in order that the cities
~Y find temporary alternative sources of
waterpending resolution of the waterquahty
problem:’ H.R. Rept. No. 1293, 90th Cong.,
2d Sess. 2 (1968).
Cross Reference, Foss Reservoir. FossReservoir, Washita River Basin project, was authorized by the Act of February25, 1956 (70
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Stat. 28). The 1956 Act appears in Volume
11at page 1242.
b~lative
History. S. 1946, Pubhc Law
90-311 in the 90th Congess. Reported in
Senatefrom Interior and Insular Affairs Oc-

FOSS RESERVOIR
tober 31, 1967; S. Rept. No. 702. PassedSenate November 6, 1967. Reported in House
from Interior and Insular Affairs April 11,
1968; H.R. Rept. No. 1293. Passed House
May 6, 1968.

May 24, 1968
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INCREASED AUTHORIZATION,
MISSOURI RIVER BASIN PROJECT
An act to increase the authorization of appropriation for continuing work in the Missouri
River Basinby the Secretaryof the Interior. (Act of May 24, 1968, Public Law 90-315, 82

stat. 129)
[S=. 1. Increati
appropriation
autiofized.]-There
is hereby authorized to be appropriated for fiscal years 1969 and 1970 the sum of
$59,000,000
for continuing the work in the Missouri River Basin to be
undertaken by the Secretary of the Interior pursuant to the comprehensive
plan adopted by section 9(a) of the Act approved December 22, 1944 (Public
Law Numbered 534, Seventy-eighth Congress), as amended and supplemented by subsequent Acts of Congress. No part of the funds hereby authorized to be appropriated shall be available to initiate construction of any
unit of the Missouri River Basin project, whether included in said comprehensive plan or not. (82 Stat. 129)
EXPUNATORY
NOTES
Not Wfied.
This Act is not ctilfied in
the U.S. Code.
Referonee in the T-t. Section 9 of tie
Flood Control Act of December 22, 1944 (58
Stat.887), asamended and supplemented,referred to in the text, appearsin Volume 11at
page 806.
~lative
Histoq. S. 3033, P.bhc Law

90-315 in the 90th Congress. Reported in
Senate from Interior and Insular Affairs
March 25, 1968; S. Rept. No. 1018. Passed
Senate March 26, 1968. Reported in House
from Interior and Insular Affairs April 29,
1968; H.R. Rept. No. 1326. Passed House
May 13, 1968.

July 13, 1968
2352

SEVERANCE

PAYMENTS,

INTERIOR

EMPLOYEES

An act to make certain recbmation project expensesnonreimbursable.(Act of July 13, 1968,
Pubhc Law 90-400, 82 Stat. 354)
[See. 1. Severance payments
nonreimbursable
md nonreturnable.]—
Notwithstanding
any provision of the Federal reclamation laws, as amended
and supplemented,
(a) severance payments heretofore
made to employees
of the Department
of the Interior resulting from the transfer to the A and
B Irrigation District of operation and maintenance
responsibilities
for the
North Side pumping division of the Minidoka Federal reclamation project,
Idaho, and (b) severance payments which hereafter may be made to employees of the Department
of the Interior as a result of the transfer to the
Quincy-Columbia
Basin Irrigation
District, the East Columbia
Basin Irrigation District, and the South Columbia Basin Irrigation District of operation and maintenance
responsibilities
for the irrigation
facilities of the
Columbla
Basin Federal reclamation
project,
Washington,
shall be nonreimbursable
and nonreturnable.
(82 Stat. 354)

EXPLANATORY
NOT=
Not tified.
This Act is not codified in
the U.S. Code.
Le@slative Histoq. S. 1251, Public Law
90-400 in the 90th Congress. Reported in
Semte from Interior and InsularAffilrsJuly
28, 1967; S. Rept. No. 457. Passed Senate

August 2, 1967. Reported in House from Interior and InsularAffairsJune 11, 1968; H.R.
Rept. No. 1538. P-d
House, amended,
June 17, 1968. Senate agrees to House
amendmentJuly 2, 1968.
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[Extracts from] l~n act to assistin the provision of housing for low and moderate income
famifies, and to extend and amend lawsrelating to housing and urban development. (Act
of August 1, 1968, Public Law 90-448, 82 Stit. 476)

*
TITLE

*

*

XIII—NATIONAL

*
FLOOD

*
INSURANCE

Mtor’s No@. ‘ritle XIII of the Housing and Urban Development Act of 1968 has been
extensivelyamended sinceitsenactment.For editorialconvenience, the extractssetforth below
aPWar subsmntiallyas hey are conmined in Chapter 50 of title 42 of the U.S. Code as of
January 13, 1983 (42 U.S.C., 1982 cd.).

$4001.

Congressional

fmdlngs

and declaration

(a) Necessity and reasons for flood insurance

of purpose.
program

The Congress finds that (1) from time to time flood disasters have
created personal hardships and economic distress which have required
unforeseen disaster relief measures and have placed an increasing burden
on the Nation’s resources; (2) despite the installation of preventive and
protective works and the adoption of other public programs designed to
reduce losses caused by flood damage, these methods have not been sufficient to protect adequately against growing exposure to future flood
losses; (3) as a matter of national policy, a reasonable method of sharing
the risk of flood losses is through a program of flood insurance which
can complement and encourage preventive and protective measures; and
(4) if such a program is initiated and carried out gradually, it can be
expanded as knowledge is gained and experience is appraised, thus eventually making flood insurance coverage available on reasonable terms and
conditions to persons who have need for such protection.
b)

Participation of Federal tivernment
in flood insurance
carried out by private insurance industry

program

The Congress also finds that (1) many factors have made it uneconomic
for the private insurance industry alone to make flood insurance available
to those in need of such protection on reasonable terms and conditions;
but (2) a program of flood insurance with large-scale participation of the
Federal Government and carried out to the maximum extent practicable
by the private insurance industry is feasible and can be initiated.
(c) Unified

national

program

for flood plain management

The Congress further finds that (1) a program of flood insurance can
promote the public interest by providing appropriate protection against
the perils of flood losses and encouraging sound land use by minimizing
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exposure of property to flood losses; and (2) the objectives of a flood
insurance program should be integrally related to a unified national program for flood plain management and, to this end, it is the sense of
Congress that within two years following the effective date of this chapter
the President should transmit to the Congress for its consideration any
further proposals necessary for such a unified program, including proposals for the allocation of costs among beneficiaries of flood protection.
(d) Authorization

of flood insurance

program;

flexibility

in program

It is therefore the purpose of this chapter to (1) authorize a flood
insurance program by means of which flood insurance, over a period of
time, can be made available on a nationwide basis through the cooperative
efforts of the Federal Government and the private insurance industry,
and (2) provide flexibility in the program so that such flood insurance
may be based on workable methods of pooling risks, minimizing costs,
and distributing burdens equitably among those who will be protected
by flood insurance and the general public.
(e) Land use adjustments by State and local governments; development
of proposed future construction; assistance of lendlng and credit
institutions; relation of Federal assistance to all flood-related programs; continuing studies
It is the further purpose of this chapter to (1) encourage State and
local governments to make appropriate land use adjustments to constrict
the development of land which is exposed to flood damage and minimize
damage caused by flood losses, (2) guide the development of proposed
future construction, where practicable, away from locations which are
threatened by flood hazards, (3) encourage lending and credit institutions, as a matter of national policy, to assist in furthering the objectives
of the flood insurance program, (4) assure that any Federal assistance
provided under the program will be related closely to all flood-related
programs and activities of the Federal Government, and (5) authorize
continuing studies of flood hazards in order to provide for a constant
reappraisal of the flood insurance program and its effect on land use
requirements.
(f) Mudslides
The Congress also finds that (1) the damage and loss which results from
mudslides is related in cause and similar in effect to that which results
directly from storms, deluges, overflowing waters, and other forms of
flooding, and (2) the problems involved in providing protection against
this damage and loss, and the possibilities for making such protection
available through a Federal or federally sponsored program, are similar
to those which exist in connection with efforts to provide protection
against damage and loss caused by such other forms of flooding. It is
therefore the further purpose of this chapter to make available, by means
of the methods, procedures, and instrumentalities which are otherwise
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established or available under this chapter for purposes of the flood insurance program, protection against damage and loss resulting from mudshdes that are caused by accumulations of water on or under the ground.
(@ Erosion and undetining
of shore~nes by waves or currents
The Con~ess also finds that (1) the damage and loss which may result
from the erosion and undermining of shorelines by waves or currents in
lakes and other bodies of water exceeding anticipated cyclical levels is
related in cause and similar in effect to that which results directly from
storms, deluges, overflowing waters, and other forms of flooding, and
(2) the problems involved in providing protection against this damage
and loss, and the possibilities for making such protection available through
a Federal or federally sponsored program, are similar to those which exist
in connection with efforts to provide protection against damage and loss
caused by such other forms of flooding. It is therefore the further purpose
of this chapter to make available, by means of the methods, procedures,
and instrumentalities which are otherwise established or available under
this chapter for purposes of the flood insurance program, protection
against damage and loss resulting from the erosion and undermining of
shorelines by waves or currents in lakes and other bodies of water exceeding anticipated cyclical levels. (Pub. L. 90-448, title XIII, $ 1302,
Aug. 1, 1968, 82 Stat. 572; Pub. L. 91-152, title IV, $ 409(a), Dec. 24,
1969, 83 Stat.. 397; Pub. L. 93-234, title I, $ 108(a), Dec. 31, 1973, 87
stat. 979.)
~ 4002. Additional Congressional
findings and declaration of purpose
(a) The Congress finds that—
(1) annual losses throughout the Nation from floods and mudslides
are increasing at an alarming rate, largely as a result of the accelerating
development of, and concentration of population in, areas of flood and
mudslide hazards;
(2) the availability of Federal loans, grants, guaranties, insurance, and
other forms of financial assistance are often determining factors in the
utilization of land and the location and construction of public and of
private industrial, commercial, and residential facilities;
(3) property acquired or constructed with grants or other Federal assistance may be exposed to risk of loss through floods, thus frustrating
the purpose for which such assistance was extended;
(4) Federal instrumentalities insure or otherwise provide financial protection to banking and cred~t institutions whose assets include a substantial
number of mortgage loans and other indebtedness secured by property
exposed to loss and damage from floods and mudslides;
(5) the Nation cannot afford the tragic losses of life caused annually
by flood occumences, nor the increasing losses of property suffered by
flood victims, most of whom are still inadequately compensated despite
the provision of costly disaster relief benefits; and
(6) it is in the public interest for persons already living in flood-prone
areas to have both an opportunity to purchase flood insurance and access
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to more adequate limits of coverage, so that they will be indemnified,
for their losses in the event of future flood disasters.
(b) The purpose of this Act, therefore, is to—
(1) substantially increase the limits of coverage authorized under the
natioml flood insurance program;
(2) provide for the expeditious identification of, and the dissemination
of information concerning, flood-prone areas;
(3) require States or local communities, as a condition of future Federal
financial assistance, to participate in the flood insurance program and to
adopt adequate flood plan ordinances with effective enforcement provisions consistent with Federal standards to reduce or avoid future flood
losses; and
(4) require the purchase of flood insurance by property owners who
are being assisted by Federal programs or by federally supervised, regulated, or insured agencies or institutions in the acquisition or improvement of land or facilities located or to be located in identified areas having
special flood hazards. (Pub. L. 93-234, ~ 2, Dec. 31, 1973, 87 Stat. 975.)
$4003.

Additional

definitions

(a) As used in th}s Act, unless the context otherwise requires, the term—

(1) “community” means a State or a political subdivision thereof which
has zoning and building code jurisdiction over a particular area having
special flood hazards;
(2) “Federal agency” means any department, agency, corporation, or
other entity or instrumentality of the executive branch of the Federal
Government, and includes the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation;
(3) “financial assistance” means any form of loan, grant, guaranty,
insurance, payment, rebate, subsidy, disaster assistance loan or grant, or
any other form of director indirect Federal assistance, other than general
or special revenue sharing or formula grants made to States;
(4) “financial assistance for acquisition or construction purposes”
means any form of financial assistance which is intended in whole or in
part for the acquisition, construction, reconstruction, repair, or improvement of any publicly or privately owned building or mobile home, and
for any machinery, equipment, fixtures, and furnishings contained or to
be contained therein, and shall include the purchase or subsidization of
mortgages or mortgage loans but shall exclude assistance pursuant to the
Disaster Relief Act of 1974 (other than assistance under such Act in
connection with a flood);
(5) “Federal instrumentality responsible for the supervision, approval,
regulation, or insuring of banks, savings and loan associations, or similar
institutions” means the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Comptroller of the
Currency, the Federal Home Loan Bank Board, the Federal Savings and
Loan Insurance Corporation, and the National Credit Union Administration; and
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(6) “Director”
means the Director of the Federal Emergency Management Agency.
(b) The Director is authorized to define or redefine, by rules and regulations, any scientific or technical term used in this Act, insofar as such
definition is not inconsistent with the purposes of this Act. (Pub. L. 93-234,
$3, Dec. 31, 1973, 87 Stat. 976; Pub. L. 95-128, title VII, $ 703@), Oct.
12, 1977, 91 Stat. 1145; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979,
43 F.R. 41943, 92 Stat. 3789.)
EXPLANATORY
NOTE
Referesseein tie Teti. me DisasterRelief
Act of 1974 (Act of May 22, 1974, Pubtic Law
93-288, 88 Stat. 143, 42 U.S.C. $ 5121), re-

ferred to in subsection (a)(4) of the text, ap
pars in Volume IV in chronolo@cd order.

SUBCHAPTER
I—THE NATIONAL
INSURANCE PROGRAM

FLOOD

~ 4011. Authorization to establish and carry out program;
by insurance mmpanies and other insurers

participation

(a) To carry out the purposes of this chapter, the Director of the Federal
Emergency Management Agency is authorized to establish and carry out a
national flood insurance program which will enable interested persons to
purchase insurance against loss resulting from physical damage to or loss
of real property or personal property rekted thereto arising from any flood
occurring in the United States.
~) In carrying out the flood insurance program the Director shall, to
the m~imum extent practicable, encourage and arrange for—
(1) appropriate financial participation and risk sharing in the program
by insurance companies and other insurers, and
(2) other appropriate participation, on other than a risk-sharing basis,
by insurance companies and other insurers, insurance agents and brokers,
and insurance adjustment organizations, in accordance with the provisions of subchapter II of this chapter. (Pub. L. 90-448, title XIII, $ 1304,
Aug. 1, 1968, 82 Stat. 574; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1,
1979, 43 F.R. 41943, 92 Stat. 3789.)
$4012.

Scope of pro~am

and priorities

(a) Priority for insurance for certain residential and chur~
and business concerns

properties

In carrying out the flood insurance program the Director shall afford a
priority to making flood insurance available to cover residential properties
which are designed for the occupancy of from one to four families, church
properties, and business properties which are owned or leased and operated
by small business concerns.
@) Availability

of insurance

If on the basis of—

for other properties

August 1, 1968
2358

NATIONAL

FLOOD

INSURANCE

ACT—SEC.

4012(c)

(1) studies and investigations undertaken and carried out and information received or exchanged under section 4014 of this title, and
(2) such other information as maybe necessary,
the Director determines that it would be feasible to extend the flood
insurance program to cover other properties, he may take such action
under this chapter as from time to time may be necessary in order to
make flood insurance available to cover, on such basis as may be feasible,
any types and classes of—
(A) other residential properties,
(B) other business properties,
(C) agricultural properties,
(D) properties occupied by private nonprofit organizations, and
(E) properties owned by State and local governments and agencies
thereof, and any such extensions of the program to any types and classes
of these properties shall from time to time be prescribed in regulations.
(c) Availability of insurance in States or areas evidencing positive interest in s=uring insurance and assuring adoption of adequate land
use and control measures
The Director shall make flood insurance available in only those States or
areas (or subdivisions thereo~ which he has determined have—
(1) evidenced a positive interest in securing flood insurance coverage
under the flood insurance program, and
(2) given satisfactory assurance that by December 31, 1971, adequate
land use and control measures will have been adopted for the State or
area (or subdivision) which are consistent with the comprehensive criteria
for land management and use developed under section 4102 of this title,
and that the application and enforcement of such measures will commence
as soon as technical information on floodways and on controlling flood
elevations is available. (Pub. L. 90-448, title XIII, $ 1305, Aug. 1, 1968,
82 Stat. 574; Pub. L. 91-152; title IV, $ 410(a), Dec. 24, 1969, 83 Stat.
397; Pub. L. 92-213, $ 2(c)(l), Dec. 22, 1971, 85 Stat. 775; 1978 Reorg.
Plan No. 3, $202, eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
# 4012a. Requirement
cial assistance
(a) Amount

of flood insurance

for Federal approval

of finan-

and term of coverage

After the expiration of sixty days following December 31, 1973, no Federal officer or agency sbll approve any financial assistance for acquisition
or construction purposes for use in any area that has been identified by the
Director as an area having special flood hazards and in which the sale of
flood insurance has been made available under the National Flood Insurance Act of 1968, unless the building or mobile home and any personal
property to which such financial assistance relates is, during the anticipated
economic or useful life of the project, covered by flood insurance in an
amount at least equal to its development or project cost (less estimated land
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cost) or to the maximum limit of coverage made available with respect to
the particular type of property under the National Flood Insurance Act of
1968, whichever is less: Prmided, That if the financial assistance provided
is in the form of a loan or an insurance or guaranty of a loan, the amount
of flood insurance required need not exceed the outstanding principal balance of the loan and need not be required beyond the term of the loan.
*
(c) Stat&owned

*
property

*
exemption;

*

*

list of States

Notwithstanding the other provisions of this section, flood insurance shall
not be required on any State-owned property that is covered under an
adequate State policy of self-insurance satisfactory to the Director. The
Director shall publish and periodically revise the list of States to which this
subsection applies. (Pub. L. 93-234, title I, $ 102, Dec. 31, 1973, 87 Stat.
978; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43 F.R. 41943, 92
Stat. 3789.)
$4013.

Nature and limitation

of insurance

coverage;

regulations

(a) The Director shall from time to time, after consultation with the
advisory committee authorized under section 4025 of this title, appropriate
representatives of the pool formed or otherwise created under section 4051
of this title, and appropriate representatives of the insurance authorities of
the respective States, provide by regulation for general terms and conditions
of insurability which shall be applicable to properties eligible for flood
insurance coverage under section 4012 of this title, including—
(1) the types, classes, and locations of any such properties which shall
be eligible for flood insurance;
(2) the nature and limits of loss or damage in any areas (or subdivisions
thereo~ which may be covered by such insurance;
(3) the classification, limitation, and rejection of any risks which may
be advisable;
(4) appropriate minimum premiums;
(5) appropriate loss-deductibles; and
(6) any other terms and conditions relating to insurance coverage
or exclusion which may be necessary to carry out the purposes of this
chapter.
*

*

*

*

*

(Pub. L. 90-448, title XIII, $1306, Aug. 1, 1968, 82 Stat. 575; Pub. L.
92-213, $ 2(c)(2), Dec. 22, 1971,85 Stat. 775; Pub. L. 93-234, title I, $101,
Dec. 31, 1973, 87 Stat. 977; Pub. L. 95-128, title VII, $ 704(a), Oct. 12,
1977, 91 Stat. 1145; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43
F.R. 41943, 92 Stat. 3789.)
Q4014. Estimates of premium

rates
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(a) Studies and investigations
The Director is authorized to undertake and carry out such studies and
investigations and receive or exchange such information as may be necessary
to estimate, and shall from time to time estimate, on an area, subdivision,
or other appropriate basis—
(1) the risk premium rates for flood insurance which—
(A) based on consideration of the risk involved and accepted actuarial principles, and
(B) including—
0) the applicable operating costs and allowances set forth in the
schedules prescribed under section 4018 of this title and reflected
in such rates, and
~i) any administrative expenses (or portion of such expenses) of
carrying out the flood insurance program which, in his discretion,
should properly be reflected in such rates.
would be required in order to make such insurance available on an actuarial basis for any types and classes of properties for which insurance
coverage is available under section 40 12(a) of this title (or is recommended
to the Congress under section 4012(b) of this title);
(2) the rates, if less than the rates estimated under paragraph (l), which
would be reasonable, would encourage prospective insureds to purchase
flood insurance, and would be consistent with the purposes of this chapter; and
(3) the extent, if any, to which federally assisted or other flood protection measures initiated after August 1, 1968, affect such rates.
@) Utilization

of services of other Departments

and agencies

In carrying out subsection (a) of this section, the Director shall, to the
maximum extent feasible and on a reimbursement basis, utilize the services
of the Department of the Army, the Department of the Interior, the Department of Agriculture, the Department of Commerce, and the Tennessee
Valley Authority, and, as appropriate, other Federal departments or agencies, and for such purposes may enter into agreements or other appropriate
arrangements with any persons.
(c) Priority to studies and investigations in States or areas evidencing
positive interest in securing insurance under program
The Director shall give priority to conducting studies and investigations
and making estimates under this section in those States or areas (or subdivisions thereof) which he has determined have evidenced a positive interest in securing flood insurance coverage under the flood insurance
program.
*

*

*

*

*

(e) Eligibility of community making adequate progress on constriction
of flood protection system for rates not exceeding those applicable
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of adqate

Notwithstanding any other provision of law, any community that has made
adequate progress, acceptable to the Director, on the construction of a flood
protection system which will afford flood protection for the one-hundred
year frequency flood as determined by the Director, shall be eligible for
flood insurance under this chapter (if and to the extent it is eligible for
such insurance under the other provisions of this chapter) at premium rates
not exceeding those which would be applicable under this section if such
flood protection system had been completed. The Director shall find that
adequate progress on the construction of a flood protection system as required herein has been only if (1) 100 percent of the project cost of the
system has been authorized, (2) at least 60 percent of the project cost of
the system has been appropriated, (3) at least 50 percent of the project cost
of the system has been expended, and (4) the system is at least 50 percent
completed. (Pub. L. 90-448, title XIII, $1307, Aug. 1, 1968, 82 Stat. 576;
Pub. L. 93-234, title I, $109, Dec. 31, 1973, 87 Stat. 980; Pub. L. 93-383,
title VIII, $ 816(b), Aug. 22, 1974, 88 Stat. 739; 1978 Reorg. Plan No. 3,
$202, eff. Apr. 1, 1979,43 F.R. 41943,92
Stat. 3789.)
~ 4015. Chargeable
(a) Establishmen~

premium

rates

terms and conditions

On the basis of estimates made under section 4014 of this title, and such
other information as maybe necessary, the Director shall from time to time,
after consultation with the advisory commit tee authorized under section
4025 of this title, appropriate representatives of the pool formed or otherwise created under section 4051 of this title, and appropriate representatives
of the insurance authorities of the respective States, preseribe by regulation—
(1) chargeable premium rates for any types and classes of properties
for which insurance coverage shall be available under section4012 of this
title (at less than the estimated risk premium rates under section
4014(a)(l) of this title, where necessary), and
(2) the terms and conditions under which, and the areas (including
subdivisions thereoq within which, such rates shall apply.
@) Considerations

for rates

Such rates shall, insofar as practicable, be—
(1) based on a consideration of the respective risks involved, including
differences in risks due to land use measures, flood-proofing,
flood forecasting, and similar measures.
(2) adequate, on the basis of accepted actuarial principles, to provide
reserves for anticipated losses, or, if less than such amount, consistent
with the objective of making flood insurance available where necessa~
at reasonable rates so as to encourage prospective insureds to purchase
such insurance and with the purposes of this chapter, and
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(3) stated so as to reflect the basis for such rates, including the differences (if any) between the estimated risk premium rates under section
4014(a)(l) of this title and the estimated rates under section 4014(a)(2)
of this title.
(c) Rate with respect to property the construction or substantial improvement of which has been started after December 31, 1974, or
effective date of initial rate map published for area in which prop
erty is located, whichever is later
Notwithstanding any other provision of this chapter, the chargeable rate
with respect to any property, the construction or substantial improvements
of which the Director determines has been started after December31, 1974,
or the effective date of the initial rate map published by the Director under
paragraph (2) of section 4101 of this title for the area in which such property
is located, whichever is later, shall not be less than the applicable estimated
risk premium rate for such area (or subdivision thereof) under section
4014(a)(l ) of this title.
(d) Payment of certain sms

to Director;

deposits in Fund

In the event any chargeable premium rate prescribed under this section—
(1) is a rate which is not less than the applicable estimated risk premium
rate under section 4014(a)(1) of this title, and
(2) includes any amount for administrative expenses of carrying out
the flood insurance program which have been estimated under clause (ii)
of section 40 14(a)( 1)(B) of this title, a sum equal to such amount shall be
paid to the Director, and he shall deposit such sum in the National Flood
Insurance Fund established under section 4017 of this title. (Pub. L. 90448, title XIII, $1308, Aug. 1, 1968, 82 Stat. 576; Pub. L. 93-234, title
I, $103, Dec. 31, 1973, 87 Stat. 978; 1978 Reorg. Plan No. 3, $202,
eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
*

*

*

*

*

# 4019. Payment of claims
The Director is authorized to prescribe regulations establishing the general method or methods by which proved and approved claims for losses
may be adjusted and paid for any damage to or loss of property which is
covered by flood insurance made available under the provisions of this
chapter. (Pub. L. 90-448, title XIII, $ 1312, Aug. 1, 1968, 82 Stat. 579;
1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat.
3789.)
$4020.

Dissemination

of flood insurance

information

The Director shall from time to time take such action as may be necessary
in order to make information and data available to the public, and to any
State or local agency or official, with regard to—
(1) the flood insurance program, its coverage and objectives, and

August 1, 1968
NATIONAL

FLOOD

INSURANCE

ACT—SEC.

4026

2363

(2) estimated and chargeable flood insurance premium rates, including
the basis for and differences between such rates in accordance with the
provisions of section 4015 of this title. (Pub. L. 90-448, title XIII, $1313,
Aug. 1, 1968, 82 Stat. 579; 1978 Reorg. Plan No. 3, ~ 202, eff. Apr. 1,
1979, 43 F.R. 41943, 92 Stat. 3789.)
*
$4022.

*

*

*

*

State and local land u= controls

After December 31, 1971, no new flood insurance coverage shall be
provided under this chapter in any area (or subdivision thereof) unless
an appropriate public body shall have adopted adequate land use and
control measures (with effective enforcement provisions) which the Director finds are consistent with the comprehensive criteria for land management and use under section 4102 of this title. (Pub. L. 90-448, title
XIII, $1315, Aug. 1, 1968, 82 Stat. 580; Pub. L. 91-152, title IV,
$ 410(b), Dec. 24, 1969, 83 Stat. 397; 1978 Reorg. Plan No. 3, $202,
eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
~ 4023. Proprties

in violation

of Sta@ and local law

No new flood insurance coverage shall be provided under this chapter
for any property which the Director finds has been declared by a duly
constituted State or local zoning authority, or other authorized public
body, to be in violation of Stite or local laws, regulations, or ordinances
which are intended to discourage or otherwise restrict land development
or occupancy in flood-prone areas. (Pub. L. 90-448, title XIII, $ 1316,
Aug. 1, 1968, 82 Stat. 580; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1,
1979, 43 F.R. 41943, 92 Stat. 3789.)
$4024.

Coordination

wi~

other programs

In carrying out this chapter, the Director shall consult with other departments and agencies of the Federal Government, and with interstate,
State, and local agencies having responsibilities for flood control, flood
forecasting, or flood damage prevention, in order to assure that the programs of such agencies and the flood insurance program authorized under this chapter are mutually consistent. (Pub. L. 90-448, title XIII,
$1317, Aug. 1, 1968,82 Stat. 581; 1978 Reorg. Pbn No. 3, $202, eff.
Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
*
$4026.

Expiration

*

*

*

*

of program

No new contract for flood insurance under this chapter shall be entered
into after May 20, 1983. (Pub. L. 90-448; title XIII, $ 1319, Aug. 1,
1968, 82 Stat. 581; Pub. L. 93-4, Feb. 2, 1973, 87 Stat. 4; Pub. L. 93-
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38, June 5, 1973, 87 Stat. 73; Pub. L. 93-234, title I, $105, Dec. 31,
1973, 87 Stat. 979; Pub. L. 95-60, $ 3,June 30, 1977, 91 Stat. 257; Pub.
L. 95-80, $3, July 31, 1977, 91 Stat. 339; Pub. L. 95-128, title VII,
$ 701(a), Oct. 12, 1977,91 Stat. 1144; Pub. L. 95-406, $ 6(a), Sept. 30,
1978,92 Stat. 880; Pub. L. 95-557, title III, $ 308(a), Oct. 31, 1978,92
Stat. 2098; Pub. L. 96-153, title VI, $ 602(a), Dec. 21, 1979, 93 Stat.
1137; Pub. L. 97-35, title III, $ 341(b)(l), Aug. 13, 1981, 95 Stat. 418;
Pub. L. 97-289, $ 4(a), Oct. 6, 1982, 96 Stat. 1231.)
$4027.

Biennial

report to President

The Director shall biennially submit a report of operations under this
chapter to the President for submission to the Congress. (Pub. L. 90-448,
title XIII, $ 1320, Aug. 1, 1968, 82 Stat. 581; 1978 Reorg. Plan No. 3,
$202, eff. Apr. 1, 1979,43 F.R. 41943,92 Stat. 3789; Pub. L. 96-470,
title II, $ 205(b), Oct. 19, 1980, 94 Stat. 2244.)
*

*

*

*

*

SUBCHAPTER
III—COORDINATION
OF FLOOD INSURANCE
WITH LAND-MANAGEMENT
PROGRAMS IN FLOOD-PRONE
AREAS
Q4101. Identification

of flood-prone

areas

(a) Publication of information;
establishment
estimates of floodwaused loss

of flood-risk

zones;

The Director is authorized to consult with, receive information from,
and enter into any agreements or other arrangements with the Secretaries
of the Army, the Interior, Agriculture, and Commerce, the Tennessee
Valley Authority, and the heads of other Federal departments or agencies,
on a reimbursement basis, or with the head of any State or local agency,
or enter into contracts with any persons or private firms, in order that
he may—
(1) identify and publish information with respect to all flood plain
areas, includlng coastal areas located in the United States, which has
special flood hazards, within five years following August 1, 1968, and
(2) establish flood-risk zones in all such areas, and make estimates with
respect to the rates of probable flood-caused loss for the various floodrisk zones for each of these areas, within fifteen years following such date.
@) Accelerated identification
of flood-risk
tor: grants, tihnical
assistance, transactions,

zones; authority
and papents

The Director is directed to accelerate the identification
within flood-prone and mudslide-prone areas, as provided
(a)(2) of this section, in order to make known the degree of
each such zone at the earliest possible date. To accomplish
the Director is authorized, without regard to section 3324(a)

of Direc-

of risk zones
by subsection
hazard within
this objective,
and@) of title
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31 and section 5 of title 41, to make grants, provide technical assiswnce,
and enter into contracts, cooperative agreements, or other transactions, on
such terms as he may deem appropriate, or consent to modification thereof,
and to make advance or progress payments in connection therewith.
(c) Priority in allocation of manpower and other available resources
for identification and mapping of flood hazard areas and flood-risk zones
The Secretary of Defense (through the Army Corps of Engineers), the
Secretary of the Interior (through the United States Geolo@cal Survey),
the Secretary of Agriculture (through the Soil Conservation Service), the
Secretary of Commerce (through the National Oceanic and Atmospheric
Administration), the head of the Tennessee Valley Authority, and the heads
of all other Federal agencies engaged in the identification or delineation
of flood-risk zones within the several States sbll, in consultation with the
Director, give the highest practicable priority in the allocation of available
manpower and other available resources to the identification and mapping
of flood hazard areas and flood-risk zones, in order to assist the Director
to meet the deadfine established by this section. (Pub. L. 90-448, title XIII,
$1360, Aug. 1, 1968, 82 Stat. 587; Pub. L. 93-234, title II, $204, Dec.
31, 1973, 87 Stat. 983; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979,
43 F.R. 41943, 92 Stat. 3789.)
EXPLANATORY
NOTE
References in ~e Text. Section 3324 of
title 31 of the U.S. Code, referred to in sub
se~ion ~) of the text, deals with conditions
and restrictionson paymentsby the Government under contract and advances of pubtic
money. Section 3324 of title 31 appearsin the
new Appendix in Supplement I. It repbces
31 U.S.C. $529, which appearsin Volume III
at page 1962. Section 5 of title 41 of the U.S.

~ 4102. Criteria for land management

Code, also referred to in subsection @), pro
vides that with certain exceptions, purchases
and contrmts for suppliesor services for the
Government may be made or entered into
only after advertising a suficient time previouslyfor propomls. Seetion 5 of title 41 ap
pears in Volume 111, Appendix, at page
1987and in the new Appendix in Supplement
.
1.

and use

(a) Stidies and investigations
The Director is authorized to carry out studies and investigations, utilizing to the mximum extent practicable the existing facilities and services
of other Federal departments or agencies, and State and local governmental
agencies, and any other organizations, with respect to the adequacy of Stite
and local measures in flood-prone areas as to land management and use,
flood control, flood zoning, and flood damage prevention, and may enter
into any contracts, agreements, or other appropriate arrangements to carry
out such authority.
@) Extent of studies and investigations
Such studies and investigations shall include, but not be limited to, laws,
regulations, or ordinances relating to encroachments and obstructions on
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stream channels and floodways, the orderly development and use of flood
plains of rivers or streams, floodway encroachment lines, and flood plain
zoning, buildlng codes, building permits, and subdivision or other building
restrictions.
(c) Development
of comprehensive
criteria designed
adoption of adequate State and local measures

to encourage

On the basis of such studies and investigations, and such other information as he deems necessary, the Director shall from time to time develop
comprehensive criteria designed to encourage, where necessary, the adoption of adequate State and local measures which, to the maximum extent
feasible, will—
(1) constrict the development of land which is exposed to flood damage
where appropriate,
(2) guide the development of proposed construction away from locations which are threatened by flood hazards,
(3) assist in reducing damage caused by floods, and
(4) otherwise improve the long-range land management and use of
flood-prone areas, and he shall work closely with and provide any necessary technical assistance to State, interstate, and local governmental
agencies, to encourage the application of such criteria and the adoption
and enforcement of such measures. (Pub. L 90-448, title XIII, $ 1361,
Aug. 1, 1968, 82 Stat, 587; Pub. L. 91-152, title IV, $ 410(c), Dec. 24,
1969, 83 Stat. 397; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979,
43 F.R. 41943, 92 Stat, 3789.)
$4103. Purchase of insured
repair by flood

properties

damaged

substantially

(a) Transfers to State or local agencies for use for prescribed
consistent with sound land management and use

beyond
period

The Director may, when he determines that the public interest would be
served thereby, enter into negotiations with any owner of real property or
interest therein which—
(1) was located in any flood-risk area, as determined by the Director,
(2) was covered by flood insurance under the flood insurance program
authorized under this chapter, and
(3) incurred significant flood damage on not less than three previous
occasions over a five-year period of time and on each occasion the cost
of repair, on the average, equaled or exceeded 25 per centum of the
value of the structure at the time of each flood event or was damaged
substantially beyond repair by flood while so covered, and may purchase
such property or interests therein, for subsequent transfer, by sale, lease,
donation, or otherwise, to any State or local agency which enters into an
agreement with the Director that such property shall, for a period not
less than forty years following transfer, be used for only such purposes
as the Secretary may, by regulation, determine to be consistent with sound
land management and use in such area.
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single casualty damages

When any real property referred to in paragraphs (1) and(2) of subsection
(a) of this section has sustained damage as a result of a single casualty of
any nature under such circumswces
that a statute, ordinance or regulation
precludes its repair or restoration or permits repair or restoration only at
a significantly increased construction cost, the Director may enter into negotiations with the owner of the property or interest therein for the purchase of such property for the uses and purposes of this section.
(c) Low-interest
propriations

loans for singl~family

dweltigs;

authorimtion

of ap

Whenever, as a result of damage from any casualty, the repair, reconstruction, or substantial improvement of any single-family dwelling structure located within a regulatory floodway and insured under the flood
insurance program is deemed by the Director to be made more effective
from the standpoint of prudent flood plain management by elevation of
the structure so it will not interfere with the flow of water from the base
flood within such regulatory floodway, the Director is authorized to make
a low-interest loan at a rate of interest of 2 per centum per annum, repayable
in ten years, to the owner of any such structure for the purpose of so
elevating the structure. There is authorized to be appropriated for purposes
of implementing this subsection not to exceed $4,500,000.
(d) Regulations
The Director is authorized to issue such regulations as may be necessary
to carry out the purposes of this section. (Pub. L. 90-448, title XIII, ~ 1362,
Aug. 1, 1968, 82 Stat. 58$; Pub. L. 95-128, title VII, ~ 704(b), Oct. 12,
1977, 91 Stat. 1145; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43
F.R. 41943, 92 Stat. 3789.)
$4104.

Flood elevation

(a) Publication
nations

determinations

or notification

of proposed

flood

elevation

determi-

In establishing projected flood elevations for hnd use purposes with respect to any community pursuant to section 4102 of this title, the Director
shall first propose such determinations by publication for comment in the
Federal Register, by direct notification to the chief executive officer of the
community, and by publication in a prominent local newspaper.
m) Publication of flood elevation determinations; appeal of owner or
lessee to local governmen~
scientific or technicrd bowledge
or
information
as basis for appe~ modification
of proposed determinations
The Director shall publish notification of flood elevation determinations
in a prominent local newspaper at least twice during the ten-day period
following notification to the local government. During the ninety-day period
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following the second publication, any owner or lessee of real property within
the community who believes his property rights to be adversely affected by
the Director’s proposed determination may appeal such determination to
the local government. The sole basis for such appeal shall be the possession
of knowledge or information indicating that the elevations being proposed
by the Director with respect to an identified area having special flood hazards are scientifically or technically incorrect, and the sole relief which shall
be granted under the authority of this section in the event that such appeal
is sustained in accordance with subsection (e) or (~ of this section is a
modification of the Director’s proposed determination accordingly.
(c) Appeals by private persons; submission of negativing or contradicting data to communi~,
opinion of community respecting justification for appeal by community
transmission of individual
appeals to Director; fifing of community action with Director
Appeals by private persons shall be made to the chief executive officer
of the community, or to such agency as he shall publicly designate, and shall
set forth the data that tend to negate or contradict the Director’s finding
in such form as the chief executive officer may specify. The community
shall review and consolidate all such appeals and issue a written opinion
stating whether the evidence presented is sufficient to justify an appeal on
behalf of such persons by the community in its own name. whetier or not
the community decides to appeal the Director’s determination, copies of
individual appeals shall be sent to the Director as they are received by the
community, and the community’s appeal or a copy of its decision not to
appeal shall be filed with the Director not later than ninety days after the
date of the second newspaper publication of the Director’s notification.
(d) AWlnistrative
review of appeals by private persons; mdlfication
of proposed determinations;
decision of Direetov form and distribution
In the event the Director does not receive an appeal from the community
within the ninety days provided, he shall consolidate and review on their
own merits, in accordance with the procedures set forth in subsection (e)
of this section, the appeals filed within the community by private persons
and shall make such modifications of his proposed determinations as may
be appropriate, taking into account the written opinion, if any, issued by
the community in not supporting such appeals. The Director’s decision shall
be in written form, and copies thereof shall be sent both to the chief executive officer of the community and to each individual appellant.
(e) Administrative review of appeals by communi~
agencies for resolution of conflicting data; availability of flood insurance pending
such resolution; time for determination
of Director; community
adoption of local land use and control measures within reasonable
time of final determination; public inspection and admissibility in
evidence of reports and other administrative information
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Upon appeal by any community, as provided by this section, the Director
shall review and take fully into account any technical or scientific dam
submitted by the community that tend to negate or contradict the information upon which his proposed determination is based. The Director shall
resolve such appeal by consultation with officials of the local government
involved, by administrative hearing, or by submission of the conflicting dam
to an independent scientific body or appropriate Federal agency for advice.
Until the conflict in da= is resolved, and the Director makes a final determination on the basis of his findings in the Federal Register, and so notifies
the governing body of the community, flood insurance previously available
within the community shall continue to be available, and no person shall
be denied the right to purchase such insurance at chargeable rates, The
Director shall make his determination within a reasonable time. The community shall be given a reasonable time after the Director’s fiml determination in which to adopt local land use and control measures consistent
with the Director’s determination. The reports and other information used
by the Director in making his final determination shall be made available
for public inspection and shall be admissible in a court of law in the event
the community seeks judicial review as provided by this section.
(f) Reimbursement

of certain expenses;

appropriation

au~orization

When, incident to any appeal under subsection (b) or (c) of this section,
the owner or lessee of real property or the community, as the case may be,
incurs expense in connection with the services of surveyors, engineers, or
similar services, but not including legal services, in the effecting of an appeal
which is successful in whole or part, the Director shall reimburse such
individual or community to an extent measured by the ratio of the successful
portion of the appeal as compared to the entire appeal and applying such
ratio to the reasonable value of all such services, but no reimbursement
shall be made by the Director in respect to any fee or expense payment,
the payment of which was agreed to be contingent upon the result of the
appeal. There is authorized to be appropriated for purposes of implementing this subsection, not to exceed $250,000.
(g) Ju*ti~
retiew of find administrative determinations; venue; time
for appe~, scope of review; good cause for stay of final determinations.
Any appellant aggrieved by any final determination of the Director upon
administrative appeal, as provided by this section, may appeal such determination to the United States district court for the district within which
the community is located not more than sixty days after receipt of notice
of such determination. The scope of review by the court shall be as provided
by chapter 7 of title 5. During the pendency of any such litigation, all final
determinations of the Director shall be effective for the purposes of this
chapter unless stayed by the court for good cause shown. (Pub. L. 90-448,
title XIII, $1363, as added Pub. L. 93-234, title I, $110, Dec. 31, 1973,
87 Stat. 980, and amended Pub. L. 95-128, title VII, $ 704(c), Ott 12,
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1977, 91 Stat. 1146; 1978 Reorg. Plan No. 3, $202,
F.R. 41943, 92 Stat. 3789.)

4104a

eff. Apr. 1, 1979,43

~ 4104a. Notification of purchaser or lessee of s~ial
flood hazards in
area of location of improved real estate or mobile home smuring
Ioau regulations prescribing prmedures
Each Federal instrumentality responsible for the supervision, approval,
regulation, or insuring of banks, savings and loan associations, or similar
institutions shall by regulation require such institutions, as a condition of
making, increasing, extending, or renewing (after the expiration of thirty
days following August 22, 1974) any loan secured by improved real estate
or a mobile home located or to be located in an area that has been identified
by the Director under this chapter or Public Law 93-234 as an area having
special flood hazards, to notify the purchaser or lessee (or obtain satisfactory
assurances that the seller or lessor has notified the purchaser or lessee) of
such special flood hazards, in writing, a reasonable period in advance of
the signing of the purchase agreement, lease, or other documents involved
in the transaction. (Pub. L. 90-448, title XIII, $ 1364, as added Pub. L.
93-383, title VIII, $ 816(a), Aug. 22, 1974, 88 Stat. 739, and amended
1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat.
3789.)
EXPLANATORY
NOTE
Reference in tie Text. Pubhc Law 93-234,
referred to in the text, is the Flood Diwster
Protection Act of 1973 (Act of December 31,

~ 4105. Disaster
areas

mitigation

1973,87 Stat.975). The Act does not appear
herein.

rqirements;

notification

to flood-prone

(a) Initial notification
Not later than six months following
shall publish information in accordance

December

31, 1973, the Director

with section 4104(1) of this title,
and shall notify the chief executive officer of each known flood-prone
community not already participating
in the national flood insurance program
of its tentative identification
as a community
containing one or more areas
having special flood hazards.
@)

Alternative
actions of tentatively
identified
communities;
hearin~
opportunity
for submission
of evidence;
finality
ministrative
determination
of existence or extent of flood
area.

After such notification,
(1) promptly make
insurance program
to establish to the
not seriously flood

each tentatively

identified

community

public
of adhazard

shall either

proper application
to participate in the national flood
or (2) within six months submit technical data sufficient
satisfaction of the Director that the community
either is
prone or that such flood hazards as may have existed
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have been corrected by floodworks or other flood control methods. The
Director may, in his discretion, grant a public hearing to any community
with respect to which conflicting
data exist as to the nature and extent of
a flood hazard. If the Director decides not to hold a hearing, the community
shall be given an opportunity
to submit written and documentary
evidence.
Whether or not such hearing is granted, the Director’s final determination
as to the existence or extent of a flood hanrd area in a particubr community
shall be deemed conclusive
for the purposes of this Act if supported
by
substantial evidence in the record considered
as a whole.

(c) Subsequent notification
flood prone areas

to additional

communities

known

to be

As information

becomes available to the Director concerning the existnot known to be flood prone at the
time of the initial notification provided for by subsection (a) of this section
he shall provide simihr notifications to the chief executive officers of such
additional communities, which shall then be subject to the requirements of
subsection (b) of this section.

ence of flood hazards in communities

(d) Provisions of section 4106 applicable to flood-prone
disqualified for flood insurance program

communities

Formally identified flood-prone communities that do not qualify for the
national flood insurance program within one year after such notification
or by the date specified in section 4106 of this title, whichever is later, shall
thereafter be subject to the provisions of that section relating to floodprone communities which are not participating in the program.
(e) Administrative
tain expenses;

proeednres; estab~ihmen~
appropriation
authorization

reimbursement

of cer-

The Director is authorized
to establish administrative
procedures
whereby the identification under thn section of one or more areas in the
community as having special flood hazards may be appealed to the Director
by the community or any owner or lessee of real property within the community who believes his property has been inadvertently included in a special flood hazard area by the identification. When, incident to any appeal
under this subsection, the owner or lessee of real property or the community, as the rdse may be, incurs expense in connection with the services
of surveyors, engineers, or similar services, but not including legal services,
in the effecting of an appeal which is successful in whole or part, the Director
shall reimburse such individual or community to an extent measured by
the ratio of the successful portion of the appeal as compared to the entire
appeal and applying such ratio to the reasonable value of all such services,
but no reimbursement shall be made by the Director in respect to any fee
or expense payment, the payment of which was agreed to be contingent
upon the result of the appeal. There is authorized to be appropriated for
purposes of implementing this subsection not to exceed $250,000. (Pub.
L. 93-234, title II, $201, Dec. 31, 1973, 87 Stat. 982; Pub. L. 95-128, title

——

————

August

2372

NATIONAL

FLOOD

INSURANCE

ACT—SEC.

VII, ~ 704(d), Oct. 12, 1977,91 Stat. 1146; 1978 Reorg.
eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)

$4106.

Nonparticipation

(a) Prohibition

in flood insurance

against Federal approval

1, 1968

4106(a)
Plan No. 3,$202,

program
of financial

assistance

No Federal officer or agency shall approve any financial assistance for
purposes on and after July 1, 1975, for use in
acquisition or construction

any area that has been identified by the Director as an area having special
flood hazards unless the community in which such area is situated is then
participating in the national flood insurance program.
@) Notification
of purchaser or lessee of property in flood hazard
area of avatiabllity of Federal d~aster relief assistance in the event
of a flood disaster
In addition to the requirements of section 4104a of this title, each Federal
instrumentality described in such section shall by regulation require the
institutions described in such section to notify (as a condition of making,
increasing, extending, or renewing any loan secured by property described
in such section) the purchaser or lessee of such property of whether, in the
event of a disaster caused by flood to such property, Federal disaster relief
assistance will be available to such property. (Pub. L. 93-234, title II, $202,
Dec. 31, 1973, 87 Stat. 982; Pub. L. 94-50, title III, $303, July 2, 1975,
89 Stat. 256; Pub. L. 94-198, Dec. 31, 1975, 89 Stat. 1116; Pub. L. 94375, $ 14(a), Aug. 3, 1976, 90 Stat. 1075; Pub. L. 95-128, title VII,
$ 703(a), Oct. 12, 1977,91 Stat, 1144; 1978 Reorg. Plan No. 3,$202,
eff.
Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
$4107.

Gnsultation

with local official%

scope

In carrying out his responsibilities under the provisions of this title and
the National Flood Insurance Act of 1968 which relate to notification to
and identification of flood-prone areas and the application of criteria for
land management and use, including criteria derived from data reflecting
new developments that may indicate the desirability of modifying elevations
based on previous flood studies, the Director shall establish procedures
assuring adequate consultation with the appropriate elected officials of general purpose local governments, including but not limited to those local
governments whose prior eligibility under the program has been suspended.
Such consultation shall include, but not be limited to, fully informing local
officials at the commencement of any flood elevation study or investigation
undertaken by any agency on behalf of the Director concerning the nature
and purpose of the study, the areas involved, the manner in which the study
is to be undertaken, the general principles to be applied, and the use to be
made of the data obtained. The Director shall encourage local officials to
disseminate information concerning such study widely within the community, so tkt interested persons will have an opportunity to bring all relevant
facts and technical data concerning the local flood hazard to the attention
of the agency during the course of the study. (Pub. L. 93-234, title 11,
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$206, Dec. 31, 1973, 87 Stat. 983; 1978 Reorg.
Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
SUBCHAPTER
$4121.

IV—GENERAL

4121

Plan No. 3, $202,

2373
eff.

PROVISIONS

Definitions

(a) As used in this chapter—
(1) the term “flood’
shall have such meaning as maybe prescribed in
regulations of the Director, and may include inundation from rising
waters or from the overflow of streams, rivers, or other bodies of water,
or from tidal surges, abnormally high tidal water, tidal waves, tsunamis,
hurricanes, or other severe storms or deluge;
(2) the terms “United States” (when used in a geographic sense) and
“State” includes the several States, the District of Columbia, the territories and possessions, the Commonwealth of Puerto Rico, and the Trust
Territory of the Pacific Islands;
(3) the terms “insurance company”, “other insurer” and “insurance
agent or broker” include any organizations and persons authorized to
engage in the insurance business under the laws of any State;
includes any or(4) the term “insurance adjustment organization”
ganizations and persons engaged in the business of adjusting loss claims
arising under insurance policies issued by any insurance company or other
insurer;
(5) the term “person ‘‘ includes any individual or group of individuals,
corporation, partnership, association, or any other organized group of
persons, including State and local governments and agencies thereofi and
(6) the term “Director” means the Director of the Federal Emergency
Management Agency.
(b) The term “flood” shall also include inundation from mudslides which
are proximately caused by accumuhtions of water on or under the ground;
and all of the provisions of this chapter shall apply with respect to such
mudslides in the same manner and to the same extent as with respect to
floods described in paragraph (l), subject to and in accordance with such
regulations, modifying the provisions of this chapter (including the provisions relating to land management and use) to the extent necessary to insure
that they can be effectively so applied, as the Director may prescribe to
achieve (with respect to such mudslides) the purposes of this chapter and
the objectives of the program.
(c) The term “floo&’ shall also include the collapse or subsidence of land
along the shore of a lake or other body of water as a result of erosion or
undermining caused by waves or currents of water exceeding anticipated
cyclical levels, and all of the provisions of this chapter shall apply with respect
to such collapse or subsidence in the same manner and to the same extent
as with respect to floods described in paragraph (l), subject to and in accordance with such regulations, modifying the provisions of this chapter
(including the provisions relating to land management and use) to the extent
necessary to insure that they can be effectively so applied, as the Director
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may prescribe to achieve (with respect to such collapse or subsidence) the
purposes of this chapter and the objectives of the program. (Pub. L. 90448, title XIII, $1370, Aug. 1, 1968, 82 Stat. 588; Pub. L. 91-152, title
IV, $ 409(b), Dec. 24.1969,
83 Stat. 397; Pub. L. 93-234, title I $$107,
108@), Dec. 31, 1973, 87 Stat, 979, 980; 1978 Reorg. Plan No. 3, $202,
eff. Apr, 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
$4122. Studies of other natural disasters; cooperation
with other departments and agencies

and consultation

(a) The Director is authorized to undermke such studies as may be necessary for the purpose of determining the extent to which insurance protection against earthquakes or any other natural disaster perils, other than
flood, is not available from public or private sources, and the feasibility of
such insurance protection being made available.
(b) Studies under this section shall be carried out, to the maximum extent
practicable, with the cooperation of other Federal departments and agencies
and State and local agencies, and the Director is authorized to consult with,
receive information from, and enter into any necessary agreements or other
arrangements with such other Federal departments and agencies (on a reimbursement basis) and such State and local agencies. (Pub. L. 90-448, title
XIII, $1371, Aug. 1, 1968, 82 Stat. 588; 1978 Reorg. Plan No. 3, $202,
eff. Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
~ 4123. Advance

payments

Any payments under this chapter may be made (after necessary adjustment on account of previously made underpayment or overpayments) in
advance or by way of reimbursement, and in such installments and on such
conditions, as the Director may determine. (Pub. L. 90-448, title XIII,
$1372, Aug. 1, 1968, 82 Stat. 589; 1978 Reorg. Plan No. 3, $202, eff.
Apr. 1, 1979, 43 F.R. 41943, 92 Stat. 3789.)
~ 4124. Applicability

of f=cal controls

The provisions of chapter 91 of title 31 shall apply to the program authorized under this chapter to the same extent as they apply to wholly owned
Government corporations. (Pub. L. 90-448, title XIII, $1373, Aug. 1,
1968, 82 Stat. 589.)
EXPLANATORY
NOTE
Reference in tie T-t. Chapter 91 of title
31 of the U.S. Code, referred to in the text,
deals with Presidentialand Congressionalreviewof budges of whollyowned Government
corporations, Comptroller General audits of

financial transactionsof Government corporations,and issuanceof obligationsto the pub
lic by such corporations. No part of Chapter
91 of title 31 appears herein.

$4125.

transactions

FinaKty of certain financial

Notwithstanding the provisions of any other law—
(1) any financial transaction authorized to be carried out under this
chapter, and
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(2) any payment authorized to be made or to be received in connection
with any such financial transaction, shall be final and conclusive upon all
officers of the Government. (Pub. L. 90-448, title XIII, $ 1374, Aug. 1,
1968, 82 Stat. 589.)
$4126.

Administrative

ex~nses

Any administrative expenses which may be sustained by the Federal Government in carrying out the flood insurance program authorized under
this chapter may be paid out of appropriated funds. (Pub. L. 90-448, title
XIII, $1375, Aug. 1, 1968, 82 Stat. 589.)
*

~ 4128. Rties

*

*

*

*

and re~lations

(a) The Director is authorized to issue such regulations as may be necessary to carry out the purpose of this Act.
(b) The head of each Federal agency that administers a program of financial assistance relating to the acquisition, construction, reconstruction,
repair, or improvement of publicly or privately owned land or facilities, and
each Federal instrumentality responsible for the supervision, approval, regulation, or insuring of banks, savings and loan associations, or similar institutions, shall, in cooperation with the Director, issue appropriate rules
and regulations to govern the carrying out of the agency’s responsibilities
under this Act. (Pub. L. 93-234, title 11, $205, Dec. 31, 1973, 87 Stat.
983; 1978 Reorg. Plan No. 3, $202, eff. Apr. 1, 1979, 43 F.R. 41943,92
Stat. 3789.)
EXPLANATORY
NOTE
Le@lative History. S. 3497, Public Law
90-448 in the 90ti Congress. Reported in
Senatefrom Banking and Curreney May 15,
196% S. Rept. No. 1123. PassedSenate May
28, 1968. Passed House, amended, July 10,
1968. House asks for a conference July 10,
1968. Senateagrees to a conference July 11,

1968. Conference report filed July 23, 1968;
S. Rept. No. 1785. Senate agrees to conference report July 25, 1968. House agrees to
conference report July 26, 1968. Companion
bill H.R. 17989 reported in House from
Banking and CurreneyJune 25, 1968; H.R.
Rept. No. 1585.
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An act to authorizethe Secretaryof the Interior to construct, operate, and maintainthe initial
stageof the Oahe unit,James division, Missouri River Basinproject, South Dakota,and for
other purposes. (Act of August 3, 1968, Public Law 9@453, 82 Stat. 624).

[Sec. 1. Oahe unit, Missouri River Basin Project, authorised.]-The
Secretary of the Interior is hereby authorized to construct, operate, and
maintain in accordance with the Federal reclamation laws (Act of June 17,
1902 (32 Stat. 388), and Acts amendatory thereof or supplementary thereto)
the initkl stage of the Oahe unit, James division, Missouri River Basin
project, South Dakota, for the principal purposes of furnishing a surface
irrigation water supply for approximately one hundred and ninety thousand
acres of land, furnishing water for municipal and industrial uses, controlling
floods, conserving and developing fish and wildlife resources, and enhancing
outdoor recreation opportunities, and other purposes. The principal features of the initial stage of the Oahe unit shall consist of the Oahe pumping
plant (designed to provide for future enlargement) to pump water from
the Oahe Reservoir, a system of main canals, regulating reservoirs, and the
James diversion dam and the James pumping plant on the James River. The
remaining works will include appurtenant pumping plants, canals, and laterals for distributing water to the land, and a drainage system. (82 Stat.
624)
Sec. 2. [Conservation and development of fish and wildlif+Recreation enhancement+ondition
precedent to construction. ]-The
conservation and development
of the fish and wildlife resources and the
enhancement of recreation opportunities in connection with the initial stage
of the Oahe unit shall be in accordance with the provisions of the Federal
Water Project Recreation Act (79 Stat. 213). Construction of the initial
stage of the Oahe unit shall not be commenced as long as the State of South
Dakota retains in its laws provisions that prohibit the hunting of migratory
waterfowl by nonresidents in the waterfowl enhancement areas included
within the area served by the project herein authorized. (82 Stat. 624)
NOTEOFOPINION
1. Nonmident hinting
Congress did not intend to limit the operation of the second sentence of section 2 of
fie Act of August 3, 1968 to waterfowlareas
administrativelydesignatedas’ ‘enkcement
areas:’ but rather rquired South Dakoti to
repeal its prohibition against the hunting of
migratory waterfowl by nonresidents for all
Oahe Unit waterfowldevelopmentareas.The
distinction between “enhancement areas”
and “mitigation areas,” as employed in the
report of the Fish and Wildlife Service, was
createdfor administrativeand budgemry pur-

poses and at no point wasthis distinctiondiscussed with the Congress. Moreover, the
House Report and the hearings show that
Congressdld not wantFederalfunds spentto
improve a Stateresource that the majorityof
citizenscould not enjoy and the repeal of the
State’sprohibition a~inst nonresident hunting for “enhancement areas” only would result in this ban remaining on approximately
one-thirdof the hunting lands.Memorandum
of SohcitorWeinberg to Secremryof Interior,
February 11, 1969.
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Sec. 3. [Inte~ation
with other works.]—The
Oahe unit shall be integrated physically and financially with the other Federal works constructed
or authorized to be constructed under the comprehensive plan approved
by section 9 of the Act of December 22, 1944, as amended and supplemented. (82 Stat. 625)
EXPUNATORY
NOTE
Wference in tie
Flood Control Act of
Stat. 887, 891), as
mented, referred to

Text. Section 9 of the
December 22, 1944 (58
amended and supplein the text, authorized

the comprehensive development of the Missouri River Basin. Seetion 9 appears in Volume 11at page 806.

Sec. 4. [Su~lus crops.]—For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949, or any amendment thereof, if the total supply of such commodity for the marketing year in which the bulk of the crop would normally
be marked is in excess of the normal supply as defined in section 301@)
(10) of the Agricultural Adjustment Act of 1938, as amended, unless the
Secretary of AWiculture calls for an increase in production of such commodity in the interest of national security. (82 Stat. 625)
EXPMNATORY
NOTES
References in the Text. The definition of
“basic agricultuml commodity” in the AgriculturalAct of 1949, as amended, referred to
in the text, is found at 63 Stat. 1056, 7 U.S.C.
$ 1428(c). The definition of “normal supply’,
in section 30 l(b~ 10) of the Agricultuml Adjustment Act of 1938, as amended, also re-

ferred to in the text, is found at 62 S-t. 1251,
7 U.S.C. $ 1301@)(10). Neither Act appears
herein.
Error in tie Text of tie Statute.The word
“marked” following “would normally be”
and preceding “is in excess oF’ should probably be “marketed”.

Sec. 5. [Interest rate. ]—The interest rate used for purposes of computing
interest during construction and interest on the unpaid balance of the capital costs allocated to interest-bearing features of the project shall be determined by the Secretary of the Treasury, as of the beginning of the fiscal
year in which construction is initiated, on the basis of the computed average
interest rate payable by the Treasury upon its outstanding marketable public
obligations, which are neither due nor callable for redemption for fifteen
years from date of issue. (82 Stat. 625)
Sec. 6. [Appropriation
authorization.]-There
is hereby authorized to
be appropriated for construction of the initial stage of the Oahe unit as
authorized in this Act the sum of $191,670,000 (based upon January 1964
prices), plus or minus such amounts, if any, as may be justified by reason
of ordinary fluctuations in construction costs as indicated by engineering
costs indexes applicable to the types of construction involved herein. There
are also authorized to be appropriated such additional sums as may be
required for operation and maintenance of the unit. (82 Stat. 625)
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Mfication
Omitted. Thw Act originally
wascodified at 43 U.S.C. $$ 616ttt to 616yyy
but was omitted from the 1976 and subsequent editionsof the U.S. Code as havinglimited appficablhty.
~slatim
Histo~. S, 6, Public Law 90453 in the 90th Congress.Reported in Senate

from Interior and InsularAffairs October 31,
1967; S. Rept. No, 699. Passed Semte NG
vember 1, 1967. Reported in HOUXfrom Interior and Insular Affairs July 2, 1968; H.R.
Rept. No. 1612. PassedHouse, amended,July
15, 1968. Senateagreesto House amendment
July 22, 1968.

NOTEOFOPINION
1. bntraets
Although construction of the Oahe Unit of
the Pick-Sloan Missouri Basin Program has
been haltedbecauseof an erosion of local sup
port and completion is questionable, the Secretary does not have authority to terminate
the security contract between the United
Statesand the Spink County Irrigation Di%
trict, which obligates the district to repay its
proportionate share of all reimbursable
charges not paid by the Oahe Conservancy
Subdistrict,or agree to the terminationof the
participatingcontract between the Irrigation

District and the Conservancy District, which
obligatesthe former to pay the latterfor spe
cific project benefits it receives, because an
administrativeofficer may not waivecontract
rights of the United States without considemtion, and because termination of the contracts would constitute
a de facto
reauthorization of the project, and Congress
alone hasauthorityto takesuch action. Memorandum of AssociateSohcitor Leshyto Commissioner of Reclamation, November 30,
1979.
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An act to authorize the Secretaryof the Interior, in cooperation with the States,to conduct
an inventory and study of the Nation’s estuariesand their natural resources, and for other
purposes. (Act of Au~st 3, 1968, Public Law 90-454, 82 Stat. 625)

[SW. 1. Fin&ngs and poiicy.]-Congress
finds and declares that many
estuaries in the United States are rich in a variety of natural, commercial,
and other resources, including environmental natural beauty, and are of
immediate and potential value to the present and future generations of
Americans. It is therefore the purpose of this Act to provide a means for
considering the need to protect, conserve, and restore these estuaries in a
manner that adequately and reasonably maintains a balance between the
national need for such protection in the interest of conserving the natural
resources and natural beauty of the Nation and the need to develop these
estuaries to further the growth and development of the Nation. In connection with the exercise of jurisdiction over the estuaries of the Nation
and in consequence of the benefits resulting to the public, it is declared to
be the policy of Congress to recognize, preserve, and protect the responsibilities of the States in protecting, conserving, and restoring the estuaries
in the United States. (82 Stat. 625; 16 U.S.C. $ 1221)
See. 2. (a) [Study authoriti-Criteria.]
—The Secretary of the Interior,
in consultation and in cooperation with the States, the Secretary of the
Army, and other Federal agencies, shall conduct directly or by contract a
study and inventory of the Nation’s estuaries, including without limitation
coastal marshlands, bays, sounds, seaward areas, lagoons, and land and
waters of the Great Lakes. For the purpose of this study, the Secretary shall
consider, among other matters, (1) their wildlife and recreatioml potential,
their ecology, their value to the marine, anadromous, and shell fisheries
and their esthetic value, (2) their importance to navigation, their value for
flood, hurricane, and erosion control, their mineral value, and the value
of submerged lands underlying the waters of the estuaries, and (3) the value
of such areas for more intensive development for economic use as part of
urban developments and for commercial and industrial developments. This
study and inventory shall be carried out in conjunction with the comprehensive estuarine pollution study authorized by section 5(g) of the Federal
Water Pollution Control Act, as amended, and other applicable studies.
@) [Fof sfidy.1-The
study shall focus attention on whether any
land or water area within an estuary and the Great Lakes should be acquired
or administered by the Secretary or by a State or local subdivision thereof,
or whether such land or water area may be protected adequately through
local, State, or Federal laws or other methods without Federal land acquisition or administration.
(c) [Report requird.]-The
Secretary of the Interior shall, not later than
January 30, 1970, submit to the Congress through the President a report
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of the study conducted pursuant to this section, together with any legislative
recommendations, including recommendations on the feasibility and desirability of establishing a nationwide system of estuarine areas, the terms,
conditions, and authorities to govern such system, and the designation and
acquisition of any specific estuarine areas of national significance which he
beheves should be acquired by the United States. No lands within such area
may be acquired until authorized by subsequent Act of Congress. Recommendations made by the Secretary for the acquisition of any estuarine
area shall be developed in consultation with the States, municipalities, and
other interested Federal agencies. Each such recommendation shall be accompanied by (1) expressions of any views which the interested States,
municipalities, and other Federal agencies and river basin commissions may
submit within sixty days after having been notified of the proposed recommendations, (2) a statement setting forth the probable effect of the recommended action on any comprehensive river basin plan that may have
been adopted by Congress or that is serving as a guide for coordinating
Federal programs in the basin wherein such area is located, (3) in the ab
sence of such a plan, a statement indicating the probable effect of the
recommended action on alternative beneficial users of the resources of the
proposed estuarine area, and (4) a discussion of the major economic, social,
and ecological trends occurring in such area.
(d) [Appropriation
authorization.] —There is authorized to be appropriated not to exceed $250,000 for fiscal year 1969 and $250,000 for fiscal
year 1970 to carry out the provisions of this section. Such sums shall be
available until expended. (82 Stat. 626; 16 U.S.C. $ 1222)
EXPLANATORY
NOTE
Refe-ce
h be T=t. Section 5(g) of the
Federal Water Pollution Control Act, referred to in subsection(a) of the text, appears
in Volume 11at page 1282. The Act was extensively revised by the Federal Water Pollution Control Act Amendmentsof 1972 (Act
of October 18, 1972, Public hw 92-500, 86

Stat. 816) and subsequent amendatory legislation, and, as amended, is commonly referred to as the Clean Water Act. Extracts
from the Act asamended are set forth in Volume IV, under the 1972 Amendments,asthey
ap~ar ~ Chapter 26 Of ~ltle 33 of the Us.
Code.

See. 3. [Agreements with States and suWtisions
for management of
lands.]—After
the completion of the general study authorized by section
2 of this Act, the Secretary of the Interior, with the approval of the President, may enter into an agreement, containing such terms and conditions
as are mutually acceptable, with any Smte or with a political subdivision or
agency thereof of the agreement with such subdivision or agency is first
approved by the Governor of the State involved or by a State agency designated for that purpose) for the permanent management, development,
and administration of any area, land, or interests therein within an estuary
and adjacent lands which are owned or thereafter acquired by a State or
by any political subdivision thereof: Pr~ided,
That, with the approval of
the Governor of the State involved or of a State agency designated for that
purpose, the Secretary may also enter into such an agreement for any particular area whenever the segment of the general study applicable to that
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area is completed subject to the provisions of subsections (a) and @) of
section 2 of this Act. Such agreement shall, among other things, provide
that the State or a political subdivision or agency thereof and the Secretiry
shall share in an equitable manner in the cost of managing, administering,
and developing such areas, and such development may include the construction, operation, installation, and maintenance of buildings, devices,
structures, recreational facilities, access roads, and other improvements, and
such agreement shall be subject to the availability of appropriations. State
hunting and fishing laws and regulations shall be applicable to such areas
to the extent they are now or hereafter applicable. (82 Stat. 627; 16 U.S.C.
~ 1223)
Sec. 4. [Planning considerations.]-In
phtnning for the use or development of water and land resources, all Federal agencies shall give consideration to estuaries and their natural resources, and their importance for
commercial and industrial developments, and all project plans and reports
affecting such estuaries and resources submitted to the Congress shall contain a discussion by the Secretiry of the Interior of such estuaries and such
resources and the effects of the project on them and his recommendations
thereon. The Secretary of tie Interior shall make his recommendations
within ninety days after receipt of such plans and reports (82 Stat. 627; 16
U.S.C. $ 1224)
See. 5. [Coordination with etisting Federd programs.]-The
Secretary
of the Interior shall encourage States and local subdivisions thereof to consider, in their comprehensive planning and proposals for fmncial assistance
under the Federal Aid in Wildlife Restoration Act (50 Stat. 917), as
amended (16 U ,S.C. 669 et seq.), the Federal Aid in Fish Restoration Act
(64 Stat. 430), as amended (16 U.S.C. 777 et seq.), the Land and Water
Conservation Fund Act of 1965 (78 Stat. 897), the Commerical Fisheries
Research and Development Act of 1964 (78 Stit. 197), and the Anadromous
Wd Great Lakes Fisheries Conservation Act of October 30, 1965 (79 Stat.
1125), the needs and opportunities for protecting and restoring estuaries
in accordance with the purposes of this Act. In approving grants made
pursuant to said laws for the acquisition of all or part of an estuarine area
by a State, the Secretary shall establish such terms and conditions as he
deems desirable to insure the permanent protection of such areas, including
a provision that the knds or interests therein shall not be disposed of by
sale, lease, donation, or exchange without the prior approval of the Secretary. (82 Stat. 627; 16 U.S.C. $ 1225).
EXPLANATORY
NOTE
~femnees h tie T~t. The Md and
Water Conservation Fund Act of 1965 and
the Anadromous and Great hkes F~sheries
Consemtion Act of 1965, referred to in sec-

tion 5 of the text, appear in Volume 111at
pages 1785 and 1860, respectively. The rmaining ACWreferred to in section 5 do not
appear herein.

%.6.
[Aufiotity of Federal agencies unaffected.]-Nothing
in this Act
shall be construed to affect the authority of any Federal agency to carry
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out any Federal project heretofore or hereafter authorized
tuary. (82 Stat. 627; 16 U.S.C. $ 1226).

within an es-

EXPLANATORY
NOTE
ti~lative
History, H.R. 25, Pubhc hw
90-454 in the 90th ConWess. Reported in
House from Merchant Marine and Fisheries
November 28, 196Z H.R. Rept. No. 989.
PassedHouse February 8, 1968. Reported in

Senate from Commerce July 17, 1968; S.
Rept. No. 1419. PassedSenate,amended,July
19, 1968. House a~ees to Senateamendment
July 22, 1968.
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PUBLIC WORKS FOR WATER AND POWER RESOURCES
DEVELOPMENT
AND ATOMIC ENERGY COMMISSION
APPROPRIATION
ACT, 1969
[Extiacts from] An act makingappropriationsfor public worksfor waterand power resources
development, including certain civil functions administeredby the Departmentof Defense,
the Panama Canal, certain agencies of the Department of the Interior, the Atlantic-Pacific
Interoceanic Canal Study Commission, the Delaware River Basin Commission, Intersmte
Commission on the Potomac River Basin, the Tennessee Valley Authority, and the Water
ResourcesCouncil, and the Atomic Energy Commission, for the fiscal year ending June 30,
1969, and for other purposes. (Act of August 12, 1968, Public Law 90-479, 82 Smt. 705)

*
TITLE

*

*

II—DEPARTMENT

*

*

OF THE INTERIOR

BUREAU OF RECLAMATION
*

*

*

*

*

CONSTRUCTION AND REHABILITATION

*

*

*

*

*

[Washoe Proj~t water service on national forest lands nonreimbursable. ]—Prtided further, That of the amount appropriated herein for the
Washoe Project, not to exceed $600,000, representing the cost of providing
water service on national forest lands under the administration of the
United States IForest Service, shall be nonreimbursable. (82 Stat. 709)
*

*

*

*

*

ALASKA POWER ADMINISTRATION
GENERAL INVESTIGATIONS

For engineering and economic investigations to promote the development
and utilization of the water, power and related resources of Alaska,
$600,000, to remain available until expended: (82 Stit. 712)
EXPLANATORY
NOT=
Alaska Pomr Atilnktration. The Alaska
PowerAdministrationwascreated by the Secretary of the Interior in 1967 to operate and
to market power from the Eklutm, Snettisham and other Army Projects in Alaska and
to conduct power and resource studiesunder
Section 5 of the Flood Control Act of 1944

(58 Stat. 887, 890) and other laws.
Protilon ~ated.
An appropriation to
the Alaska Power Administration for invew
tigationsin excessof the $250,000 authorized
by the Act of August 9, 1955, is contained in
each subsequent annual appropriation act
through the Act of August 7, 1977. There-
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Departmentof fier~
account.

after, the appropriations for gened investi@tions and operation and maintemnce for
tie Absb Power Administration within the

*

*

ACT, 1969

*

*

were merged into one

*

[Short titie.]-This
Act may be cited as the “Public Works for Water
and Power Resources Development and Atomic Ener~ Commission Appropriation Act, 1969”.
EXPLANATORY
NOTES
Not -Heal.
The extracts of this Act reprinted here are not codified in the U.S.
Code.
Mtor’s Note, Provbdons Repeated in Ap
propriation Acts. Provisions which are re
peated in two or more appropriation acts

ap~r herein only in the ad in ~~lch f~st
used.
~lative
History. H.R. 17903, PubEc
Law 90-479 in the 90th Congress. H.R. Rept.
No. 1549. S. Rept. No. 1405. H.R. Rept. No.
1788 (conference report).
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[&tracts from] An act authorizing the construction, repair,and preservationof cer~in public
works on rivers and harbors for navi~tion, flood control, and for other purposes. (Act of
August 13, 1968, Public hw 90-483, 82 Stat. 731)

*

*
TITLE
*
%.

203. [Projects
*

*

*
II—FLOOD

*

*

CONTROL

*

*

*

*

*

*

authori@.]—
*

MISSOURI RIVER BASIN

The second paragraph under the heading “Missouri River Basin” of the
Act entitled “An Act authorizing additional appropriations for the prosecution of comprehensive plans for certain river basins”, approved December 30, 1963 (77 Stat. 840), is hereby amended to read as follows:
“The comprehensive pb
for flood control and other purposes in the
Missouri River Basin, authorized by the Flood Control Act of June 28,
1938, as amended and supplemented, is further modified to include such
bank protection or rectification works at or below the Garrison Reservoir
as in the discretion of the Chief of Engineers and the Secretary of the Army
may be found necessary, at an estimated cost of $7,040,000~’ (82 Stat. 743)
JORDAN RIVER BASIN

The project for the Little Dell Dam and Reservoir, Salt Lake City
Streams, Utah, is hereby modified, substantially in accordance with the
recommendations of the Chief of Engineers in Senate Document Numbered
53, Ninetieth Congress, at an estimated cost of $22,664,000. (82 Stat. 744)
EXPUNATORYNOTE
Supplementary Provision: Subquent
Modification and Authorization. Section
170 of the Water ResourcesDevelopmentAct
of 1976 (Act of October 22, 1976, Public Law
94-587, 90 Stat. 2917) modified the L~ttle

*

*

S=. 209. [Federal a~isition
state or local governments.]—(a)

*

Dell project by authorizing a decrease in the
amount of storage capacity so as to more adequate]yreflect existingneeds. Extractsfrom
the 1976 Act, not including section 170, ap
pear in Volume IV in chronological order.

*

*

of lands for resetiement
on tihalf of
Whenever any State, or any agency or
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instrumentality of a State or local government, or any nonprofit incorporated body organized or chartered under the law of the State in which it
is located, or any nonprofit association or combination of such bodies, agencies or instrumentalities, shall undertake to secure any lands or interests
therein as a site for the resettlement of families, individuals, and business
concerns displaced by a river and harbor improvement, flood control or
other water resource project duly authorized by Congress, and when it has
been determined by the Secretary of the Army that the State is unable to
acquire necessary lands or interests in lands or is unable to acquire such
lands or interests in lands with sufficient promptness, the Secretary, upon
the request of the Governor of the State in which such site is located, and
after consultation with appropriate Federal, State, interstate, regional, and
local departments and agencies, is authorized, in the name of the United
States and prior to the approval of title by the Attorney General, to acquire,
enter upon, and take possession of such lands or interests in lands by purchase, donation, condemnation or otherwise in accordance with the laws
of the United States ~ncluding the Act of February 26, 1931 (46 Stat. 1421).
All expenses of said acquisition and any award that may be made under a
condemnation proceeding, including costs of examination and abstract of
title, certificate of title, appraisal, advertising, and any fees incident to acquisition, shall be paid by such State or body, agency, or instrumentality.
The State, agency, instrumentality, or nonprofit body may repay such
amounts from any funds made available to it for such purposes by any
Federal department, agency, or instrumentality (other than the Department
of the Army) having authority to make funds available for such a purpose.
Pending such payment, the Secretary may expend from any funds hereafter
appropriated for the project occasioning such acquisition such sums as may
be necessary to carry out this section. To secure payment, the Secretary
may require any such State or agency, body, or instrumentality to execute
a proper bond in such amount as he may deem necessary before acquisition
is commenced. Any sums paid to the Secretary by any such State or agency,
body or instrumen~lity shall be deposited in the Treasury to the credit of
the appropriation for such project.
(b) No acquisition shall be undertaken under the authority of this section
unless the Secretary has determined, after consultation with appropriate
Federal, State, and local governmental agencies that (1) the development
of a site is necessary in order to alleviate hardships to displaced persons;
(2) the location of the site is suitable for development in relation to present
or potential sources of employment; and (3) a plan for development of the
site has been approved by appropriate local governmental authorities in the
area or community in which such site is located.
(c) The Secretary is further authorized and directed by proper deed,
executed in the name of the United Statesj to convey any lands or interests
in land acquired in any State under the provisions of this section, to the
State, or such public or private nonprofit body, agency, or institution in
the State as the Governor may prescribe, upon such terms and conditions
as may be agreed upon by the Secretary, the Governor, and the agency to
which the conveyance is to be made.
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EXPLANATORY
NOTE
proceetigs. The 1931 Act is codified at 40
U.S.C. $$ 258a through 258e. It appears in
Volume 111,Appendix, at page 1974 and in
the new Appendix in Supplement I.

Reference in tie Tat. The Act of Feb
ruary 26, 1931 (46 Stat. 1421), referred to in
the text, enables the United States to take
possessionand title of constructionsitesin admnce of final judgment in eminent domain

See. 210. [Prohibition against entrance or admission fees at recreation
areas located at Corps reservoirs.]— No entrance or admission fees shall
be collected after March31, 1970, by any officer or employee of the United
States at public recreation areas located at lakes and reservoirs under the
jurisdiction of the Corps of Engineers, United States Army. User fees at
these lakes and reservoirs shall be collected by officers and employees of
the United Smtes only from users of highly developed facilities requiring
continuous presence of personnel for maintenance and supervision of the
facilities, and shall not be collected for access to or use of water areas,
undeveloped or lightly deve~oped shoreland, picnic grounds, overlook sites,
scenic drives, or boat bunching ramps where no mechanical or hydraulic
equipment is provided. (82 Stat. 746)
*

SF

*

*

*

See. 220. Title II of this Act may be cited as the “Flood
1968”. (82 Stat. 750)

Control Act of

EXPLANATORY
NOTm
Not ~fi~
The extracts from tils act
included herein are not codified in the U.S.
Code.
Legislating History. S. 3710, Public Law
90483 in the 90th Congress. Reported in
Semte from Pubhc Workx S. Rept. No. 1342.
Passed Senate July 2, 1968. Reported in

House from Public Works; H.R. Rept. No.
1709. PassedHouse, amended,July 15, 1968.
Conference report: H.R. Rept. No. 1819.
Senate agrees to conference report July 31,
1968. House agrees to conference report Au~st 1, 1968.
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An act to authorize the Secretiry of the Interior to construct, operate, and mainmin the
Moun@in Park reclamationproject, Oklahoma, and for other PUWO=S.(Act of Septem~r
21, 1968, Pubfic bW 90-503, 82 Stat. 853)

[~.
1. Mountaht park proj-t
au~otiz4.]-The
Secretary of the Interior is authorized to construct, operate, and maintain the Mountain Park
reclamation project, Oklahoma, under the Federal reclamation laws (Act
of June 17, 1902; 32 Stat. 388, and Acts amendatory thereof or supplementary thereto) for the principal purposes of storing, regulating, and furnishing water for municipal, domestic, and industrial uses, conserving and
developing fish and wildlife resources, providing outdoor recreation opportunities, and controlling floods. The principal features of the project
shall consist of a dam and reservoir on Otter Creek, a diversion dam on
Elk Creek, a canal from the diversion dam to a storage reservoir on Otter
Creek, aqueducts from the storage reservoir to the cities of Altus, Snyder,
and Frederick, Oklahoma, a wildlife management area, and basic public
outdoor recreation facilities. Construction of the project maybe undertaken
in such units or stages as in the determination of the Secretary will best
serve project requirements and meet water needs. (82 Stat. 853; Act of
October 27, 1974, 88 Stat. 1486)
EXPLANATORY
NOTE
1974 Amndmenk Section 301 of the Reclamation Development Act of 1974 (Act of
October 27, 1974, 88 Stat. 1486) amended
section 1 by substituting the words “Altus,
Snyder,and Frederick,Okhhoma” for “Altus

and Snyder, Otihoma”, tiereby providing
for a water supply for the city of Fredefick,
Okkhoma. The 1974 Act appearsin Volume
IV in chronolo~cal order.

k.
2. (a) [Repayment petiod.]-Costs
of the project, or any unit or
stage thereof, allocated to municipal water supply, shall be repayable, with
interest, by the municipal water users over a period of not more than fifty
years from the date that water is first delivered for that purpose, pursuant
to contracts with municipal corporations or other organizations, as defined
in section 2(g) of the Reclamation Project Act of 1939 (53 Stat. 1187). Such
contracts shall be precedent to the commencement of construction of any
unit or stage of the project. The contracting organization shall be responsible for the disposal and sale of water surplus to its requirements, but
revenues therefrom shall be used only for payment of operation and maintenance costs, interest, and retirement of the obligation assumed in the
contract. Contracts may be entered into with water users’ organizations
pursuant to the provisions of this Act without regard to the last sentence
of subsection 9(c) of the Reclamation Project Act of 1939 (53 Stat. 1187).
~) [Interest rate.]—The interest rate used for computing interest during
construction and interest on the unpaid balance of the costs of the project
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allocated to municipal water supply shall be determined by the Secremry
of the Treasury, as of the beginning of the fiscal year in which construction
is commenced, on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations which
are neither due nor callable for redemption for fifteen years from date of
issue, and by adjusting such interest rate to the nearest multiple of oneeighth of 1 per centum if the computed average interest rate is not a multiple
of one<ighth of 1 per centum. (82 Stat. 853)
EXPLANATORY
NOTRS
Reference in he Tat. Section 2(g) of the
Reclamation Project Act of 1939 (53 Stat.
1187), referred to in the text, defines “organizations” as “any conse-cy
district, irrigation district, water users’ association, or
other organization, which is organized under
Statelawand which has capacityto enter into
contracts with the United Statespursuant to
the Federalrechmation hws~’ Section 2&) of
the 1939 Act appears in Volume I at page
635.

Reference in tie TexL The last sentence
of su~ction (c) of section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187),
referred to in the text, reads “No contract
relating to municipal water supply or miscelkneous purposes or to electric power or
power privilegesshall k made, unless,in the
judgment of the Secretary,it will not impair
the efficiency of the project for irrigationpurposes:’ The sentenceappears in Volume I at
page 648.

See. 3. [Transfer of projeet works-Credit+bligation
of water users’
The Secretary is authorized to transfer to a water users’
organi=tion.]—
organization the care, operation, and maintenance of the project works,
and, if such transfer is made to credit annually against the organization’s
repayment ob~igation that portion of the year’s operation and maintenance
costs which, if the United States had continued to operate the project, would
have been allocated to flood control, fish and wildlife, and recreation purposes. Prior to assuming care, operation, and maintenance of the project
works the water users’ organization shall obligate itself to operate them in
accordance with regulations prescribed by the Secre~ry of the Army with
respect to flood control, and by the Secretary of the Interior with respect
to fish and wildlife and recreation. Upon complete payment of the obligation
assumed, the water users’ or~nization,
its designee or designees, shall be
conveyed title to such portions of the aqueducts and related facilities as are
used solely for delivering project water to water users, and shall have a
permanent right to use that portion of project reservoir capacity which is
or may be allocated to municipal and industrial water supply purposes by
the Secretary of the Interior, so long as the space designated for those
purposes may be physically available, tiking into account such equitable
reallocation of reservoir storage capacities among the purposes to be served
by the project as may be necessary due to sedimentation, subject, if the
project is then operated by the United States, to payment to the United
S@tes of a reasonable annual charge to cover operation and maintenance
costs and a fair share of administrative costs applicable to the project. (82
Stat. 854)
Sec. 4. [Soil survey and land classification
r+rementa
waived.]—
Expendhures for the Mountain Park project may be made without regard
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to the soil survey and land classification requirements of the Interior Department Appropriation Act of 1954 (67 Stat. 266). (82 Stat. 854)
EXPLANATORY
NOTE
Reference in tie T=t. The soil surveyand
land classificationrequirements of the Interior Department Appropriation Act of 1954
(67 Stat.266), referred to in the text, provide
thatno appropriationshallbe availablefor the
construction of any project or any feature of

a project until the Secretiry certifies that an
adequate soil survey and land classification
has been made. Extractsfrom the 1954 Act,
including the requirementsreferred to in the
text, appear in Volume 11at page 1115.

Sec. 5. [Fish and wildlife
development—~ecreation
enhancement.]—
The conservation
and development
of the fish and wildlife resources and
the enhancement
of recreation opportunities
in connection
with the Mountain Park reclamation project shall be in accordance
with the Federal Water
Project Recreation
Act (79 Stat. 213). (82 Stat. 854)
*.
6. [Appropriation
autiorhation]-There
is hereby authorized
to be appropriated
for construction of the Mountain Park Reclamation
Project the sum of $19,978,000
~anuary
1965 prices), plus or minus such
amounts, if any, as may be justified
by reason of ordinary fluctuations
in
construction
costs as indicated by engineering
cost indexes applicable to the
type of construction
involved herein. There are also authorized
to be appropriated
such additional sums as maybe required for the operation and
maintenance
of the project. (82 Stat. 854)
EXPLANATORY
NOTES

tifimtion
Omitted.TMs Act originally
was codified at 43 U.S.C. 4$ 616aaaa to
616~ but was omitted from the 1976 and
subsequenteditions of the U.S. Code as having hmited applimbllity.
Supplementary Protilon: Appropriation
Increase. In addhion to the $19,978,000 ap
propriation authorized by section 6, an ap
propriation increase of $6,057,000 was
authorizedby section 302 of the Reclamation
DevelopmentAct of 1974 (Act of October 27,

1974, 88 Stat. 1486). The 1974 Act appears
in Volume IV in chronological order.
Le@slative History. H.R. 9362, Pubhc
Law 90-503 in the 90th tingress. Reported
in House from Interior and Insular Affairs
July 2, 1968; H.R. Rept. No. 1611. Passed
House July 15, 1968. Reported in Senate
from Interior and Insular Affairs September
11, 1968; S. Rept. No. 1533. Passed Senate
September 12, 1968.
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An act to provide for a comprehensive review of national water resource problems md pr~
~ms, and for other purposes (Act of September 26, 1968, Public hw 90-515, 82 Stat.
868)

[SW. 1. Short title.]—This
Act may be cited as the “National
Commission Act”. (82 Stat. 868; 42 U.S.C. $ 1962a note)

Water

THE NATIONAL WATER COMMISSION

See. 2. (a) There is established the National Water Commission (hereinafter referred to as the “Commission”).
(b) The Commission shall be composed of seven members who shall be
appointed by the President and serve at his pleasure. No member of the
Commission shall, during his period of service on the Commission, hold
any other position as an officer or employee of the United States, except
as a retired officer or retired civilian employee of the United States.
(c) The President shall designate a Chairman of the Commission (hereinafter referred to as the “Chairman”) from among its members.
(d) Members of tie Commission may each be compensated at the rate
of $100 for each day such member is engaged in the actual performance
of duties vested in the Commission. &ch member shall be reimbursed for
travel expenses, irtcluding per diem in lieu of subsistence, as authorized
by 5 U. S.C., sec. 5703, for persons in the Government service employed
intermittently.
(e) The Commission shall have an fiecutive
Director, who shall be appointed by the Chairman with the approval of the Commission and shall
be compensated at the rate determined by the U.S. Civil Service Commissioners. The Executive Director shall have such duties and responsibilities
as the Chairmm may assign. (82 Stat. 868, 42 U.S.C. $ 1962a note)
DUTIES OF THE COMMISSION

Sec. 3. (a)The Commission shall (1) review present and anticipated national water resource problems, making such projections of water requirements as may be necessary and identifying alternative ways of meeting these
requirements —giving consideration, among other things, to conservation
and more efficient use of existing supplies, increased usability by reduction
of pollution, innovations to encourage the highest economic use of water,
interbasin transfers, and technological advances including, but not limited
to, desalting, weather modification, and waste water purification and reuse;
(2) consider economic and social consequences of water resource development, including, for example, the impact of water resource development
on regional economic growth, on institutioml arrangements, and on esthetic values affecting the quality of life of the American people; and (3)
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advise on such specific water resource matters as may be referred to it by
the President and the Water Resources Council.
(b) The Commission shall consult with the Water Resources Council regarding its studies and shall furnish its proposed reports and recommendations to the Council for review and comment. The Commission shall
submit simultaneously to the President and to the United States Congress
such interim and final reports as it deems appropriate, and the Council
shall submit simultaneously to the President and to the United States Congress its views on the Commission’s reports. The President shall transmit
the Commission’s final report to the Congress, together with such comments
and recommendations for legislation as he deems appropriate.
(c) The Commission shall terminate not later than five years from the
effective date of this Act. (82 Stat. 868; 42 U.S.C. $ 1962a note)
POWERS OF THE COMMISSION

Sec. 4. (a) The Commission may (1) hold such hearings, sit and act at
such times and places, take such testimony, and receive such evidence as it
may deem advisable; (2) acquire, furnish, and equip such office space as is
necessary; (3) use the United States mails in the same manner and upon
the same conditions as other departments and agencies of the United States;
(4) without regard to the civil service laws and regulations and without
regard to 5 U.S. C., ch. 51, employ and fix the compensation of such personnel as may be necessary to carry out the functions of the Commission;
(5) procure services as authorized by 5 U. S.C., sec. 3109, at rates not to
exceed $100 per diem for individuals; (6) purchase, hire, operate, and maintain passenger motor vehicles; (7) enter into contracts or agreements for
studies and surveys with public and private organizations and transfer funds
to Federal agencies and river basin commissions created pursuant to title
11 of the Water Resources Planning Act to carry out such aspects of the
Commission’s functions as the Commission determines can best be carried
out in that manner; and (8) incur such necessary expenses and exercise such
other powers as are consistent with and reasonably required to perform its
functions under this title.
(b) Any member of the Commission is authorized to administer oaths
when it is determined by a majority of the Commission that testimony shall
be taken or evidence received under oath. (82 Stat. 869; 42 U.S.C. $ 1962a
note)
POWERS AND DUTIES OF THE CHAIRMAN

Sec. 5. (a) Subject to general policies adopted by the Commission, the
Chairman shall be the chief executive of the Commission and shall exercise
its executive and administrative powers as set forth in section 4(a) (2)
through section 4(a) (8).
(b) The Chairman may make such provision as he shall deem appropriate
authorizing the performance of any of his executive and administrative
functions by the Executive Director or other personnel of the Commission.
(82 Stat. 869; 42 U.S.C. $ 1962a note)
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OTHER FEDERALAGENCIES
%. 6. (a) The Commission may, to the extent practicable, utilize the
services of the Federal water resource agencies.
~) Upon request of the Commission, the head of any Federal department
or agency or river basin commission created pursuant to title II of the Water
Resources Planning Act is authorized (1) to furnish to the Commission, to
the extent permitted by law and within the limits of available funds, including funds transferred for that purpose pursuant to section 4 (a) (7) of
this Act, such information as maybe necessary for carrying out its functions
and as may be avaikble to or procurable by such department or agency,
and (2) to detail to temporary duty with this Commission on a reimbursable
basis such personnel within his administrative jurisdiction as it may need
or believe to be useful for carrying out its functions, each such dewil to be
without loss of seniority, pay, or other employee status.
(c) Financial and administrative services (including those related to budgeting, accounting, financial reporting, personnel, and procurement) shall
be provided the Commission by the General Services Administration, for
which payment shall be made in advance, or by reimbursement from funds
of the Commission in such amounts as may be agreed upon by the Chairman
of the Commission and the Administrator of General services Prtided,
That the regulations of the General Services Administration for the collection of indebtedness of personnel resulting from erroneous payments (5
U. S.C., sec. 551.4) shall apply to the collection of erroneous payments made
to or on behalf of a Commission employee, and regulations of said Administrator for the administrative control of funds(31 U.S.C. 665 (g)) shall
apply to appropriations of the Commission: And prmidedfurthr,
That the
Commission shall not be required to prescribe such regulations. (82 Stat.
869; 42 U.S.C. ~ 1962a note)
APPROPRIATIONS

Sec. 7. There are hereby authorized to be appropriated not to exceed
$5,000,000 to carry out the purposes of this Act. (82 SWt. 869; 42 U.S.C.
$ 1962a note)
EXP~NATORYNOTE
Lo@slatim Htitory. S. 20, Public Law 9&
515 in tbe 90tb tin~ess. Reported in Senate
from Interior and Insuhr Affairs February2,
1967; S. Rept. No. 25. Passed Semte Feb
ruary 6, 1967. Reprted in Houx from Intenor and Insuhr A~airsJune 21, 1967; H.R.
Rept. No. 376. PassedHouse, amended,July

12, 1967. Senate asks for a conference June
13, 1968. House a~ees to a conference July
17, 1968. Conference report filed September
4, 1968; H.R. Rept. No. 1862. House aWees
to conference report September5, 1968. Senate aWees to conference report September
12, 1968.
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An act to provide for the rehabilitationof the Eklutnaproject, Alaska,and for other purposes.
(Act of September 26, 1968, Pubhc Law 90-523,82 Stat. 875)

1. Rehabilitation of Wutna proj@—Limit
on nonreimbursable
[~.
costs. ]—The total sums expended by the Secretary of the Interior in rehabilitation of the Eklutna project, Alaska, from damage caused by the
earthquake of March 27, 1964, less the difference between the actual cost
of the new dam and the estimated cost of rehabilitating the old dam, shall
be nonreimbursable and nonreturnable, and not subject to the provisions
of the second sentence of section 1 of the Act ofJuly 31, 1950, as amended:
Prtided,
hmwer, That the nonreimbursable and nonreturnable expenditures shall not exceed $2,805,437. (82 Stat. 875)
EXPLANATORY
NOT=
Not @fied.
This Act is not codified in
the U.S. Code.
Reference in tie TexL The second sentence of seccion 1 of the Act of July 31, 1950
(64 Stat.382), as amended, referred to in the
text, read~ “The capitil investmentproperly
allocable to each unit of mid project, as determined by the Federal Power Commission,
shall be amortized over a reasonable period
of years,and interestshallbe charged on the
unamortized balance of the full capital investment in said project at a rate of 21/2per

centum per annum and shallbe covered into
the Treasuryof the United Statesto the credit
of miwellaneous receipts:’ The sentence ap
pears in Volume II at page 1010,
Le@slative History. S. 224, Public Law 90
523 in the 90tb Congress.Reported in Senate
from Interior and Insular Affairs May 27,
1968; S. Rept. No. 1147. PassedSenate May
28, 1968. Reported in House from Interior
and InsularAffairs September 4, 1968; H.R.
Rept. No. 1852. PassedHouse September 16,
1968.
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An actto authori;!etheconstruction,operation,andmaintenance
of theColoradoRiverBasin
project,and for otherpurposes.(Act of September30, 1968,PubficLaw90-537,82 Stat.
885.)
TITLE

I—COLORADO
RIVER BASIN PROJECT:
OBJECTIVES

Sec. 101. [Short titie.]-This
Act may be cited as the “Colorado River
Basin Project Act”. (82 S~t. 885; 43 U.S.C. $1501 note)
Sec. 102. (a)[hrposes.]-It
is the object of this Act to provide a program
for the further comprehensive development of the water resources of the
Colorado River Basin and for the provision of additional and adequate water
supplies for use in the upper as well as in the lower Colorado River Basin.
This program is declared to be for the purposes, among otiers, of regulating the flow of the Colorado River; controlling floods; improving rtavigation; providing for the storage and delivery of the waters of the Colorado
River for reclamation of lands, including supplemental water supplies, and
for municipal, industrial, and other beneficial purposes; improving water
quality; providing for basic public outdoor recreation facilities; improving
conditions for fish and wildlife, and the generation and sale of electrical
power as an incident of the foregoing purposes.
NOTEOFOPINION
1. Entiromnenti tipact statements
It is reasonable for the Bureau of Reclamation to issuea comprehensiveenvironmental impact statement for the continuing
o~:atlon of the entireColorado River ~sin
ProJectand not to prepare a site-specificenvironmental impact statement for the Glen
CanyonDam and Reservoircomponent of the
project, whose impounded watersform Lake
Powell.The Colorado Mver BasinProject Act
itself recognizes the comprehensivenature of
the project 1) by providing in section 102(a)
thatthe purpose of the Act isthe further comprehensive development of the water resources of the Colorado River Basin, and 2)
by requiring, in section 602(a), that the Sec-

retary of the Interior promulgate criteria for
the storage of and release of water from all
of the storage units of the Colorado River
Project which include unitsauthorized by the
Colorado River Storage Project Act, the
Boulder Canyon Project Act, and the Boulder
Canyon Project Adjustment Act. There is no
proposal for criterh or anyother major action
under the Nationaltivironmental Policy Act
which involves the Glen Canyon Project singly. Moreover, the courts haverecognized the
interrelatedand comprehensivedevelopment
of this wter resource project. Btimi v. H@@mm, 638 F.2d 172 (lOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).

~) [Congressional
policy.]-It
is the policy of the Congress that the
Secretary of the Interior (hereinafter referred to as the “Secretary”) sbll
continue to develop, after consultation with affected States and appropriate
Federal agencies, a regional water plan, consistent with the provisions of
this Act and with future authorizations, to serve as the framework under
which projects in the Colorado River Basin may be coordinated and constructed with proper timing to the end that an adequate supply of water
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may be made available for such projects, whether heretofore,
hereafter authorized. (82 Stat. 886; 43 U.S.C. $ 1501)
TITLE

II—INVESTIGATIONS

AND

30, 1968

201
herein, or

PLANNING

%.
201. [Secretary to stidy fiture Western water needs-Report
r~
@red-Limitation.]-Pursuant
to the authority set out in the Reclamation Act of June 17, 1902, 32 Stat. 388, and Acts amendatory
thereof or
supplementary
thereto, and the provisions of the Water Resources Planning
Act of July 22, 1965, 79 Stat. 244, as amended, with respect to the coordination of studies, investigations
and assessments, the Secretary of the
Interior shall conduct full and complete reconnaissance
investigations
for
the purpose of developing
a general plan to meet the future water needs
of the Western United States. Such investi~tions
shall include the longrartge water supply available and the long-range water requirements
in each
water resource region of the Western United States. Progress reports in
connection
with these investigations
shall be submitted to the President,
the National Water Commission
(while it is in existence), the Water Resources Council, and to the Congress every two years. The first of such
reports shall be submitted on or before June 30, 1971, and a final reconnaissance report shall be submitted not later than June 30, 1977: Prtided,
That for a period of ten years from the date of enactment of the Reclamation Safety of Dams Act of 1978, any federal official shall not undertake
reconnaissance
studies of any pbn for the importation
of water into the
Colorado
River Basin from arty other natural river drainage basin lying
outside the States of Arizom, California, Colorado, New Mexico, and those

portions of Nevada, Utah, and Wyoming which are in the natural drainage
basin of the Colorado River. (82 Stat. 886; Act of November 2, 1978, 92
Stat. 2471; Act ,of October 3, 1980, 94 Stat. 1505; 43 U.S.C. $ 1511)
EXPNATORY NOTRS
1980 Amendmen& Section 10 of the Act of
October 3, 1980 (P.L. 96-375,94 Stat. 1505),
amended the fourth sentence of section 201
by strikingout the words “the Secretary”and
inserting in tieu thereof “any Federal officM’. The 1980 Act appearsin Volume IV in
chronological order.
1978 AmendmenL Section 10 of the RecIatnationSafety of Dams Act of 1978 (Act of
November 2, 1978, Pubhc Law 95-578, 92

Stat. 2471) amended the fourth sentence of
section 201 by deleting the words “from the
date of thu Act” following the word “years”
and preceding the word “the Secretiry” ad
insertingin fieu thereof the words “from the
date of enactmentof the Rechtnation Safety
of Dams Act of 1978” as they appear above.
The 1978 Act appearsin Volume IV in chronological order.

NOTEOFOPINION
1. Sties of @end
transfers
The Secretarymaynot approve a grant under Title 11of the Water Resources Research
Act of 1964 to assistin financing a research
project, proposed by the Federationof Rocky
Moun@in States,Inc. in 1971, a principal feature of which is a study of augmenting the

water resources of the Colorado River Basin
by regional watertransfersfrom Canada.The
Act specifically fimits fimncial assistanceto
res=rch which is “rehted to the mission of
the Department of the Interior.” As section
201 of the Colorado River BasinProject Act
expressly prohibhs the Secretary from un-
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itsenactment,the proposed project cannot be
rehted to tie Department’smission. Solicitor
Mefich ~lnion, M-36830 Uune 29, 1971).

Sec. 202. [Requirements of Mexican Water Treaty a national obHgation-States
relieved of obligations-Limitations.]-The
Congress declares that the satisfaction of the requirements of the Mexican Water Treaty
from the Colorado River constitutes a national obligation which shall be
the first obligation of any water augmentation project planned pursuant to
section 201 of this Act and authorized by the Congress. Accordingly, the
States of the Upper Division (Colorado, New Mexico, Utah, and Wyoming)
and the States of the Lower Division (Arizona, California, and Nevada) shall
be relieved from all obli~tions which may have been imposed upon them
by article III(c) of the Colorado River Compact so long as the Seeretary
shall determine and proclaim that means are available and in operation
which augment the water supply of the Colorado River system in such
quantity as to satisfy the requirements of the Mexican Water Treaty together
with any losses of water associated with the performance of that treaty:
Prmtied, That the satisfaction of the requirements of the Mexican Water
Treaty (Treaty Series 994, 59 Stit. 1219), shall be from the waters of the
Colorado River pursuant to the treaties, laws, and compacts presently rebting thereto, until such time as a feasibility plan showing the most ec~
nomical means of augmenting the water supply available in the Colorado
River below Lee Ferry by two and one-half million acre-feet shall be authorized by the Congress and is in operation as provided in this Act. (82
Stat. 887; 43 IJ.S.C. $ 1512)
EXPMNATORY
NOTE
References in the Text. The Mexican
Water Treaty of February 3, 1944, referred
to in the text, ap~rs in Volume 11at page
750. The requirements of the Treaty con-

ceming the ~lorado River appearin Volume
II at page 759. Article III(c) of the Colorado
River Compact, also referred to in the text,
appearsin Volume I at page 443.

Sec. 203. (a) [Importation of water to Colorado =ver system—Plans
required.]-In
the event that the Secretary shall, pursuant to section 201.,
plan works to import water into the Colorado River system from sources
outside the natural drainage areas of the system, he shall make provision
for adequate and equitable protection of the interests of the States and
areas of origin, including assistance from funds specified in this Act, to the
end that water supplies may be available for use in such States and areas of
origin adequate to satisfy their ultimate requirements at prices to users not
adversely affected by the exportation of water to the Colorado River system.
@) [Pfiofiw
of fighti to use of exportd
water.]—All requirements,
present or future, for water within any State lying wholly or in part within
the drainage area of any river basin from which water is exported by works
planned pursuant to this Act shall have a priority of right in perpetuity to
the use of the waters of that river basin, for dl purposes, as against the
uses of the water delivered by means of such exportation works, unless
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otherwise provided by interstate agreement. (82 Stat. 887; 43 U.S.C.
g 1513)
Sec. 204. [Appropriation
authorization.]-There
are hereby authorized
to be appropriated such sums as are required to carry out the purposes of
this title. (82 Stat. 887; 43 U.S.C, $ 1514)
TITLE

III—AUTHORIZED
UNITS: PROTECTION
EXISTING USES

OF

Sec. 301. (a) [Central Arizona Project authorized-Featires-Limitstions.] —For the purposes of furnishing irrigation water and municipal
water supplies to the water-deficient areas of Arizona and western New
Mexico through direct diversion or exchange of water, control of floods,
conservation and development of fish and wildlife resources, enhancement
of recreation opportunities, and for other purposes, the Secretary shall
construct, operate, and maintain the Central Arizona Project, consisting of
the following principal works: (1) a system of main conduits and canals,
including a main canal and pumping plants (Granite Reef aqueduct and
pumping plants), for diverting and carrying water from Lake Havasu to
Orme Dam or suitable alternative, which system may have a capacity of
3,000 cubic feet per second or whatever lesser capacity is found to be
feasible: Prmided, That any capacity in the Granite Reef aqueduct in excess
of 2,500 cubic feet per second shall be utilized for the conveyance of Colorado River water only when Lake Powell is full or releases of water are
made from Lake Powell to prevent the reservoir from exceeding elevation
3,700 feet above mean sea level or when releases are made pursuant to the
proviso in section 602(a) (3) of this Act: Provided further, That the costs of
providing
any capacity in excess of 2,500 cubic feet per second shall be
repaid by those funds available to Arizona pursuant to the provision
of
subsection
403(~ of this Act, or by funds from sources other than the
development
fund; (2) Orme Dam and Reservoir and power-pumping
plant
or suitable alternative;
(3) Buttes Dam and Reservoir,
which shall be so
operated as not to prejudice the rights of any user in and to the waters of
the Glla River as those rights are set forth in the decree entered by the
United States District Court for the District of Arizona on June 29, 1935,
in United States against Gila Valley Irrigation
District and others (Globe
Equity Numbered
59); (4) Hooker
Dam and Reservoir or suitable alternative, which shall be constructed
in such a manner as to give effect to the
provisions of subsection (f) of section 304; (5) Charleston
Dam and Reservoir; (6) Tucson aqueducts and pumping plants; (7) Salt-Glla aqueducts;
(8) related canals, regulating facilities, hydroelectric
powerplants,
and electrical transmission
facilities required
for the operation
of said principal
works; (9) related water distribution
and drainage works; and (10) appurtenant works.
NOTm OFOPINIONS
~stribution and drainage ~tems
Indian preference clauae 2
L&e Powell, Rainbow Bridge 3

1

Orme Dam 4-8
Alternatives 4
Co@ ceifing 5

.
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Fort McDowell Indian Resemtion
Wationstip witi o&er laws 9-13

6

Federd Water Reject Recreation Act 9
Transmission fadlities 14
tion
Aqueduti
15
1. Dlstibution and drainage systems
Since section 30 l(a) of the Cololado River
ksin Project Act authorizesthe secretary to
construct “related water distribution and
drainage works” and the legisbtive history of
thatAct demonstratesthatCongressintended
to give the Secretary flexibility in choosing
the program under which non-Indian distribution and draimge systemsfor the Central
Arizom Project would be financed and constructed, those systemsmay be financed and
constructed pursuantto repaymentcontracts
under section 9(d) of the ReclamationProject
Act of 1939 as well as Iom contracts under
the Distribution System Loans Act. Memo
randum of Acting Associate Solicitor Fisher
to Commissioner of Reclamation, March 12,
1982.
2. In&an preference clause
Section 7@) of the Indian Self-Determination Act of 1975, 25 U.S.C. $ 450e@), does
not require the Secretaryto include a clause
requiring Indian preference in training and
employment and awardingof subcontractsin
a contract for the construction of a pumping
plant on the Granite Reef Aqueduct. Regubtions implementing that Act require the
preference clause to be included in contracts
authorized by acts “other” than the Self-D&
termimtion Act where such contractsare specifically “for the benefit of Indians.”
Accordingly, the clauseis not required in contracts such as this, which is only for the purpose of pumpingwaterdown the mainstem
of the project and cannot be said to haveany
sfleciicintended beneficiary. It would be unreasonable to conclude that all contracts entered into pursuant to the CAP authorizing
act are specifically for the benefit of Indians
merely because Indians will receive water
from the project. A more reasomble interpretation is that the clause must be included
only in contmcts whose specific pu~ose is to
benefit Indians, e.g., contracts to construct
the Indian distribution facilities. Memorandum of AssistantSolicitor Mauro to Assistant
Solicitor, Procurement, Division of General
Law, February 26, 1980.
3. Lake Powell, Rsdnbow Brid&
Congress has re~aled the last sentence of
section 3 of the Colorado River Storage Proj-
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ect Act andtheprovisoof section1(2)of that
sameAct, both designed to protect the Wlnbow Bridge, by (1) disallowingfrom the Pub
lic Works Appropriation Act, 1961, an
aPprop~tion to initiate construction of facilities to protect Rainbow Bridge National
Monument after specifically finding that the
impoundment of water in Glen Canyon Reservoir would not resultin any structuraldamage to the bridge, and (2) by including in the
1961 Appropriations Act and all subsequent
public works appropriations acts through
1973 a proviso prohibiting the use of funds
appropriated for the Upper Colorado River
ksin Fund for construction or operation of
facilities to prevent waters of bke Powell
from entering any national monument. Nor
=n a court order that the Glen Canyon Dam
be operated at a reduced levelso thatthe lake
would not exceed the levelat which it reaches
the outer boundary of the monument, as this
would havethe effect of pbcing the Glen Canyon facilities,asrekted to othersin the overall
system,at about one-half design capacity.To
so radically change the effectiveness of the
principal regulating reservoir would prevent
the attainmentof the objectives of the Colm
rado River Compacts, the Colorado River
Storage Project Act and the Colorado River
BasinProject Act. F&& of the Earth v. Amstrmg, 485 F.2d 1 (lOth Cir. 1974), cert. denied, 414 U.S. 1171 (1974); accord, Badoniv.
H@mM,
455 F. Supp. 641 (D. Utah 1977),
affd, 638 F.2d 172 (lOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).
4. Orme Dam-Alternatives
The authorization of the “Orme Dam . . .
or suitablealternative” as part of the Central
Arizona Project in section 301(a)(2) of the
Colorado River Basin Project Act gives tie
Secretary wide discretion in selecting a site
and does not require that an alternativeaccomplish the sameresultsas if the Orme Darn
had been constructed as specified in Chapter
IV of the 1964 project SupplementalInformation Report. The Secretarial decision
must, however, be consistent with the stated
Congressionalpurposes, including flood control, regulatory storage, recreation, and fish
and wildlife conservation,and any alternative
whichprovided for only one of thesepurpo~s
would not be authorized. But nothing in the
Act or legislativehistoryindicatesthatthe authorization of a “suitable alternative” pre
eludesthe selectionof a singular,multiple-site
or non-structuml alternativesuch as the pro
posed Confluence Dam, which would inun-
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date more lands than contemplated by the
1964 report. Memorandum of Solicitor Coldiron to Secretary,September 16, 1981.
Considering the requirement in section 8
of the Federal Water Project Recreation Act
that there be specific authority for the prep
aration of a feasibilityreport with respect to
any water resource project, the ~guage of
section 301(a) of the Colorado River ~sin
Project Act directing the construction of
“Orme Dam and Reservoir or suitablealternative” is adequate for the study of alternativesto Orme Dam but not for the preparation of a feasibilityreport on the raisingof
Roosevelt Dam by itself. Memorandum of AssistantSoficitor Mauro to AssistantSecretary,
Land and Water Resources, February 26,
1980.
5. tist Caing
Although section 301(a)(2) of the Colorado
River Msin Project Act authorizesthe “Orme
Dam . . . or suitable alternative,” and while
the individualproject featuressetforth in the
legislativehistory are not inflexible, the K*
tory does demonstrate that Congress viewed
the teal dollar amountof the CentralArizona
Project as &lng the sum of the individual
costs of each of its variousfeatures, including
that of the Orme Dam. Consequently, if the
indexed cost of an alternativewould significantlyincreasethe cost of thisproject feature
beyond that originally contemphted by Congress, Congress should be so informed and
additional appropriations authority requested. Memorandum of Solicitor ColdIron
to Secretary,September 16, 1981.

R~tion
6. Fort McDowell I*
In selecting a “suimble alternative” to the
Orme Dam,asauthorizedby section 301(a)(2)
of the Colorado River KasinProject Act, it is
clear thatthe toti area of the Fort McDowell
Indian Resemtion that Chapter IV of the
January 1964 SupplementalInformation Report on the CentralArizona Project expected
to be flooded if the Dam wasbuilt asproposed
was not intended to estab~i a ceiling on the
acreage permitted to be inundated by an alternative.Rather, the Act expresslygives the
Secretary authority to acquire such reservation kds as he deems necessaryand permits
the useof eminentdomain, if needed for their
acquisition. Memorandum of Solicitor Coldiron to Secretiry, September 16, 1981.
9. RelationsMp wi~ o~er laws—
Fedmd Water Proj- Recreation Act
Considering the requirement in section 8
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of the Federal Water Project Recreation Act
that there be specific authority for the prep
aration of a feasiblfityreport with respect to
any water resource project, the bguage of
section 301(a) of the Colorado River Wsin
Project Act directing the construction of
“Orme Dam and Reservoir or suitablealternative”is adequate for the study of alternatives to Orme Dam but not for the
prepamtion of a feasibilityreport on the raising of RooseveltDam by itself. Memorandum
of AssistantSolicitor Mauro to AssistantSecretary, Land and Water Resources>Februaq
26, 1980.
14. ~ansmission fadties
To the extent that electrical transmission
bcitities are required to accomplish Centd
Arizona Project purposesand not power marketing purposes, the Secretary continues to
have the authority to construct, operate, and
maintainthese facilitiesand such authority is
unaffected by Section 302 of the Department
of Ener~ Organization Act. Memorandum
of Solicitor Kruhtz to Assktint Secreary,
Land and Water Resources, and Commissioner, September 24, 1979.
15. ~cson A@ucts
The Secretaryhas authority to specify the
terminus and capacity of the Tucson
Aqueduct/Colorado River source (Colorado
Aqueduct) as the Act itselfdoes not do so, nor
does it incorporate by reference any reports
which do so. Memorandum of Associate Solicitor Little to AssistantSecretary,Land and
Water Resources,July 21, 1980, in re Central
Arizona Project.
In the event that the Charleston Dam and
Reservoir and the Tucson Aqueduct/San
Pedro source (San Pedro Aqueduct) are deleted from the Tucson Division, Central Arizona Project, costs allocated to these two
components cannot be used to offset the incrmsed costs of an enbrged Colomdo Aqueduct unlessit is determined that a portion
of the cost of those two components will serve
the sameproject purposes as tie revised Colorado Aqueduct, i.e., delivery of a supple
mental water supply to the Tucson
metropolitanarea. The Secretaryshould specifically notify Congress of this cost ceihng
adjustment. Memorandum of Associate Solicitor Little to AssistantSecretary,Landand
Water Resources,July 21, 1980.
Where Congress specifically designates in
authorizing legislation the features to be a
part of the total project, the Secretary may
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ture:’ theseproject componentsannot be de
leted without Congressional approval.
Memorandum of Associate Sohcitor Lltde to
Assistant Secretary, Land and Water Resources,July 21, 1980, in re Central Arizona
Projecti Tucson Aqueduct.

b) [Limitation on Central Arizona Project diversions-priofi~
of
water users maffeeted.]-Article
II(B)(3) of the decree of the Supreme
Court of the United States in Arizona against California (376 U.S. 340)
shall be so administered that in any year in which, as determined by the
Secretary, there is insufficient main stream Colorado River water available
for release to satisfy annual consumptive use of seven million five hundred
thousand acre-feet in Arizona, California, and Nevada, diversions from the
main stream for the Central Arizona Project shall be so limited as to assure
the availability of water in quantities sufficient to provide for the aggregate
annual consumptive use by holders of present perfected rights, by other
users in the State of California served under existing contracts with the
United States by diversion works heretofore constructed, and by other
existing Federal reservations in that State, of four million four hundred
thousand acre-feet of mainstream water, and by users of the same character
in Arizona and Nevada. Water users in the State of Nevada shall not be
required to bear shortages in any proportion greater than would have been
imposed in the absence of this subsection 301@). This subsection shall not
affect the relative priorities, among themselves, of water users in Arizona,
Nevada, and California which are senior to diversions for the Central Arizona Project, or amend any provisions of said decree.
(c) [Limitation not to apply if sufficient mainstream water available.]—
The limitation smted in subsection @) of this section shall not apply so long
as the Secretary shall determine and proclaim that means are available and
in operation which augment the water supply of the Colorado River system
in such quantity as to make sufficient mainstream water available for release
to satisfy annual consumptive use of seven million five hundred thousand
acre-feet in Arizona, California, and Nevada. (82 Stit. 887; 43 U.S.C.
~ 1521)
Sec. 302. (a) [Acquisition of Indian lands for Ornte Dam and Reservoir+mpensation.]—
The Secremry shall designate the lands of the Salt
River Pima-Maricopa Indian Community, Arizona, and the Fort McDowellApache Indian Community, Arizom, or interests therein, and any allotted
knds or interests therein within said communities which he determines are
necessary for use and occupancy by the United States for the construction,
operation, and maintenance of Orme Dam and Reservoir, or alternative.
The Secretary shall offer to pay the fair market value of the lands and
interests designated, inclusive of improvements. In addition, the Secretary
shall offer to pay toward the cost of relocating or replacing such improvements not to exceed $500,000 in the aggregate, and the amount offered
for the actual relocation or replacement of a residence shall not exceed the
difference between the fair market value of the residence and $8,000. Each
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community and each affected allottee shll have six months in which to
accept or reject the Secretary’s offer. If the Secretary’s offer is rejected,
the United States may proceed to acquire the property interests involved
through eminent domain proceedings in the United States District Court
for the District of Arizona under 40 U. S.C., sections 257 and 258a, Upon
acceptance in writing of the Secretary’s offer, or upon the filing of a declaration of taking in eminent domain proceedings, title to the lands or
interests involved, and the right to possession thereof, shall vest in the
United S@tes. Upon a determination by the Secretary that all or any part
of such lands or interests are no longer necessary for the purpose for which
acquired, title to such lands or interests shall be restored to the appropriate
community upon repayment to the Federal Government of the amounts
paid by it for such lands.
b) [Title to acquired land subject to use or lease by former owner—
Conditions. ]-Title
to any land or easement acquired pursuant to this section shall be subject to the right of the former owner to use or lease the
land for purposes not inconsistent with the construction, operation, and
maintenance of the project, as determined by, and under terms and conditions prescribed by, the Secretary. Such right shall include the right to
extract and dispose of minerals. The determination of fair market value
under subsection (a) shall reflect the right to extract and dispose of minerals
and all other uses permitted by this section.
(c) [Addition of lands to Fort McDowell Indian Reservation.]-In
view
of the fact that a substantial portion of the lands of the Fort McDowell
Mohave-Apache Indian Community will be required for Orme Dam and
Reservoir, or alternative, the Secretary shall, in addition to the compensation provided for in subsection (a) of this section, desi~te
and add to
the Fort McDowell Indian Reservation twenty-five hundred acres of suitable
lands in the vicinity of the reservation that are under the jurisdiction of
the Department of the Interior in township 4 north, range 7 east; township
5 north, range 7 east; and township 3 north, range 7 east, Gila and Salt
River base meridian, Arizona. Title to lands so added to the reservation
shall be held by the United States in trust for the Fort McDowell MohaveApache Indian Community.
(d) [Development
and operation
of recreational
facilities-Master
plan.]—Each community shall have a right, in accordance with plans approved by the Secretary, to develop and operate recreatioml facilities along
the part of the shoreline of the Orme Reservoir located on or adjacent to
its reservation, including land added to the Fort McDowell Reservation as
provided in subsection (b) of this section, subject to rules and regulations
prescribed by the Secretary governing the recreation development of the
reservoir. Recreation development of the entire reservoir and federally
owned lands under the jurisdiction of the Secretary adjacent thereto shall
be in accordance with a master recreation plan approved by the Secretary.
The members of each community shall have nonexclusive personal rights
to hunt and fish on or in the reservoir without charge to the same extent
they are now authorized to hunt and fish, but no community shall have the
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right to exclude others from the reservoir except by control of access
through its reservation or any right to require payment by members of the
public except for the use of community lands or facilities.
(e) [Exemption from income taxes.]—All funds paid pursuant to this
section, and any per capita distribution thereof, shall be exempt from all
forms of State and Federal income taxes. (82 Stat. 888; 43 U.S.C. $ 1522)
EXPLANATORY
Nom
Referaees in tie T~t, Sections 257 and
258a of Title 40, United States tide, referred to in subsection(a) of the text, provide
for the @ting of realty for public use. The

sections appear in Volume III, Appendix, at
page 1974 and in the new Appendix in Sup
plement I.

NOTEOFOPINION
1. Orme Dam
In selecting a “suitable alternative” to the
Orme Dam,asauthorizedby section 301(a)(2)
of the Colorado River &sin Project Act, it is
clear thatthe total area of the Fort McDowell
Indian Reservation that Chapter IV of the
January 1964 SupplementalInformation Report on the CentralArizona Project expected
to be flooded if the Dam wasbuilt asproposed

was not intended to estiblish a ceiling on the
acreage permitted to be inundated by an alternative.Rather, the Act expresslygives the
Secretary authority to acquire such reservation lands as he deems necessaryand permits
the useof eminentdomain, if needed for their
acquisition. Memorandum of Soficitor Coldiron to Secretary,September 16, 1981.

Sec. 303. (a) [Hydroelectric
study authoriA-Lintitations.]-The
Secretary is authorized and directed to continue to a conclusion appropriate
engineering and economic studies and to recommend the most feasible plan
for the construction and operation of hydroelectric generating and transmission facilities, the purchase of electrical energy, the purchase of entitlement to electrical plant capacity, or any combination thereof, including
participation, operation, or construction by non-Federal entities, for the
purpose of supplying the power requirements of the Central Arizona Project and augmenting the Lower Colorado River Basin Development Fund:
Prm.ded, That nothing in this section or in this Act contained shall be
construed to authorize the study or construction of any dams on the main
stream of the Colorado River betw’een Hoover Dam and Glen Canyon Dam.
~) [Thermal generating pwerplants-Provisions
of a~eements.]-If
included as a part of the recommended plan, the Secretary may enter into
agreements with non-Federal interests proposing to construct thermal generating powerplants whereby the United States shall acquire the right to
such portions of their capacity, including delivery of power and energy over
appurtenant transmission facilities to mutually agreed upon delivery points,
as he determines is required in connection with the operation of the Central
Arizona Project. When not required for the Central Arizona Project, the
power and energy acquired by such agreements may be disposed of intermittently by the Secretary for other purposes at such prices as he may
determine, including its marketing in conjunction with the sale of power
and energy from Federal powerplants in the Colorado River system so as
to produce the greatest practicable amount of power and energy that can
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be sold at firm power and energy rates. The agreements shall provide,
among other things, that—
(1) the United States shall pay not more than that portion of the total
construction cost, exclusive of interest during construction, of the powerplants, and of any switchyards and transmission facilities serving the
United States, as is represented by the ratios of the respective capacities
to be provided for the United States therein to the total capacities of
such facilities. The Secretary shall make the Federal portion of such
costs available to the non-Federal interests during the construction period, includlng the period of preparation of designs and specifications,
in such installments as will facilitate a timely construction schedule, but
no funds other than for preconstruction activities shall be made available
by the Secretary until he determines that adequate contractual arrangements have been entered into between all the affected parties covering
land, water, fuel supplies, power (its availability and use), rights-of-way,
transmission facilities and all other necessary matters for the thermal
generating powerphts;
(2) annual operation and maintenance costs shall be apportioned between the United States and the non-Federal interests on an equitable
basis taking into account the ratios determined in accordance with the
foregoing clause (1): Prmided, hmaer, That the United States shall share
on the foregoing basis in the depreciation component of such costs only
to the extent of provision for depreciation on replacements financed
by the non-Federal interests;
(3) the United States shall be given appropriate credit for any interests
in Federal lands administered by the Department of the Interior that
are made avaihble for the powerplants and appurtenances;
(4) costs to be borne by the United States under clauses (1) and (2)
shall not include (a) interest and interest during construction, (b) financing charges, (c) franchise fees, and (d) such other costs as shall be
specified in the agreement.
(c) [Submission of plan to Congress.]-No
later than one year from the
effective date of this Act, the Secretiry shall submit his recommended plan
to the Congress. Except as authorized by subsection (b) of this section, such
plan shall not become effective until approved by Congress.
(d) [Conditions if tiermal generating plant located in Arizona.]-If
any thermal generating plant referred to in subsection (b) of this section is
located in Arizona, and if it is served by water diverted from the drainage
area of the Colorado River system above Lee Ferry, other provisions of
existing law to the contrary notwithstanding, such consumptive use of water
shall be a part of the fifty thousand acre-feet per annum apportioned to
the State of Arizona by article III(a) of the Upper Colorado River Basin
Compact (63 Smt. 31). (82 Stat. 889; 43 U.S.C. $ 1523)
EXPLANATORY
NOTE
Reference in tie Tefi. Article III(a) of tie
Upper Colorado River Basin Compact, re-

ferred to in subsection(d) of tie text, appears
in Volume 11at page 911.
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NOTmOFOPINIONS
Antidefiti~
Ad 1
Navajo Project 2
Preference clause 3

dize subs~tti
benefit from the project.
Solicitor Melich Opinion, 76 I.D. 357 (De
cember 10, 1969).

1. Antidefiaency Act
Where Congress expressly authorizes the
Secretaryto enter tito agreementswith nonFederal intereststo acquire the right to portions of the capacityof new powerplants,sets
forth specific condhions for the payment of
finds during the construction period, and authorizes appropriations for prepa~ent of
power generation ad transmissionfacilities,
the Secretary has authority to obtigate the
United Sates in excess of current appropriationsand in advanceof future appropriations
where necessaryto obtain thermalgenerating
mPcitY to provide pumping power for the
Central Arizom Project. By singling out for
such detailed treatment the agreements for
acquiring thermal generating capcity, the
Congress recognized the peculiar problems
inherent in this feature of the project and
manifested its intent to remove these agreements from the restrictions otherwise imposed by the Antideficiency Act (31 U.S.C.
$ 665). Solicitor Melich Opinion, April 18,
1969, in re authority to obtigate the United
States.

3. Preference clause
A request for a preliminary injunction
againstthe continued saleof “interim power”
from the Navajo powerpknt to a nonpreference customer will be denied where the requesting cities had not made an offer to buy
the power at the time the contract was entered into. C% of Anatim, Calt~ti
v. Kleppe,
590 F.2d 285 (9th Cir. 1978).
The saleof “interim power” from the codfired Navajophnt from the time it begins op
eration in 1974 until the power is needed for
pumping for the Central Arizom Project, estimated to occur in 1980, is governed by the
preference cbuse. The direction in section
303(d) of the Colorado River Basin Project
Act to the Secretaryto recommend “the most
feasible plan” for obtaining pumping power
for the CentralArizona Project does not comprehend the right to sell “interim power” in
a manner that is in cofict with the preference clause. Atima Pwer Pooling Assotitti
v. Morti,
527 F.2d 721, 725,728-29 (9th Clr.
Public
1975), cert. denied sub. nom. A-

2. Navajo Project
The 34,100 acre-feet a year of Colorado
River water to be supplied under a waterservice contract to the coal-fueled NavajoProject
must be charged to the 50,000 acrefmt a
year of Upper Basinwater that has been ap
portioned to Arizona by Article III of the Up
per Colorado River Basin Compact. The
NavajoTribe maynot demand waterin excess
of the apportionment to satisfy its reserved
water rights, as the Ttibe has agreed to such
water use in the pbnt site lease, has encouraged the project to go forward, and will re

The fact that Congrew appropriated funds
to f~ce
the Federal share of the cost of
constructing the coal-fired Navajo plant dld
not constituteCongressionalratificationof an
alleged departurefrom the preference clause
in the negotiation of contracts for the sale of
“interim power” from the plant. Arizona
Pmr Pooling Assoktti
v. Morti,
527 F.2d
721,725-26 (9th Clr. 1975), cert. denied sub.
Public Setie
Companyv. Ati
nom. A&
PwerPoolingAss&b,
425 U.S.911 (1976).

She
Co. v. Ati
PWW Pooling Atiti,
425 U.S. 911 (1976).

See 3M. (a) [Ltiltation
on use of water for irrigation.]-Unless
and
until otherwise provided by Congress, water from the Central Arizona Project shall not be made available directly or indirectly for the irrigation of
lands not having a recent irrigation history as determined by the Secretary,
except in the case of Indian lands, national wildlife refuges, and, with the
approval of the Secretary, State-administered wildlife management areas.
b)(l) [Contra~
for irrigation and municipal and induatrid water sup
ply in Arizona.]— Irrigation and municipal and industrial water supply
under the Central Arizona Project within the State of Arizona may, in the
event the Secretary determines that it is necessary to effect repayment, be
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pursuant to master contracts with organizations which have power to levy
assessments against all taxable real property within their boundaries. The
terms and conditions of contracts or other arrangements whereby each such
organization makes water from the Central Arizona Project available to
users within its boundaries shall be subject to the Secretary’s approval, and
the United States shall, if the Secretary determines such action is desirable
to facilitate carrying out the provisions of this Act, have the right to require
that it be a party to such contracts or that contracts subsidiary to the master
contracts be entered into between the United States and any user. The
provisions of this clause (1) shall not apply to the supplying of water to an
Indian tribe for use within the boundaries of an Indian reservation.
(2) [Repapent
pefid.]-Any
obligation assumed pursuant to section
9(d) of the Reclamation Project Act of 1939 (43 U.S.C. 485h(d)) with respect to any project contract unit or irrigation block shall be repaid over
a basic period of not more than fifty years; any water service provided
pursuant to section 9(e) of the Reclamation Project Act of 1939 (43 U.S.C.
485h(e)) maybe on the basis of delivery of water for a period of fifty years
and for the delivery of such water at an identical price per acre-foot for
water of the same class at the several points of delivery from the main canals
and conduits and from such other points of delivery as the Secretary may
designate; and long-term contracts relating to irrigation water supply shall
provide that water made available thereunder may be made available by
the Secretary for municipal or industrial purposes if and to the extent that
such water is not required by the contractor for irrigation purposes.
(3) [Provisions of municipal and industrial water supply contrads.]—
Contracts relating to municipal and industrial water supply under the Central Arizona Project may be made without regard to the limitations of the
last sentence of section 9(c) of the Reclamation Project Act of 1939 (43
U.S.C. 485h(c)); may provide for the delivery of such water at an identical
price per acre-foot for water of the same class at the several points of delivery
from the main canals and conduits; and may provide for repayment over a
period of fifty years if made pursuant to clause (1) of said section and for
the delivery of water over a period of fifty,, Years if made Pursuant to ClaUSe
(2) thereof.
SupplernenkryProvision: Pnting of Irfi~tion Water D&lvered to Lands Under
Recordable tintract. Section218 of the RwIatnationReform Act of 1982 (Act of October
12, 1982, 96 Smt. 1261, 1271, 43 U.S.C.
$ 390rr) provides that lands receiving irrigation water pursuant to a contract as authorized under the Colorado River Basin
Project Act which are placed under recordable contract shall be efigible to receive irrigation water upon terms and conditions
relatedto pricing estibfished by the Secremry
pursuant to Reclamation law in effect immediately prior to the date of enactment of the

1982 Act, for a period of time not to exceed
10 yearsfrom the date such landsare capable
of being served with irrigation water, as determined by the Secretary.The 1982 Act appears in Volume IV in chronological order.
References in the Text. Section 9(d) of the
Rechmation Project Act of 1939 (53 Stit.
1187), referred to in subsection (b)(2) of the
text, requires the execution of a repayment
contract prior to water defivery to an irrigation block and provides for a repaymentperiod not exceeding forty years. Section 9(e)
of the Rechmation Project Act of 1939, also
referred to in subsection (b)(2) of the text,

September

30, 1968

COLORADO

RIVER BASIN pROJECT

providesfor short- or long-term contmcts to
furnish irrigation water in lieu of the provisions of section 9(d), for a period not to exteed forty years. The 1939 Act appears in
Volume I at page 634.
Referace in tie Text. The last sentence
of subsection (c) of section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187),
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referred to in subsection304@)(3) of the text,
reads: “No contract relating to municipal
water supply or miscelbneous purposes or to
electric power or power privileges shall be
made, unless, in the judgment of the Secretiry, it will not impair the efficiency of the
project for irrigation purpows~’ The sentence appears in Volume I at page 648.

NOTEOFOPINION
1. Indian tribes,waterw

priorities
Section304@) (1) of the Colorado River
WsinProjectAct,whichstatesthat“The provisionsof thisclause(1) shallnot applyto the
supplyingof waterto an Indiantribe for use
whhlnthe boundariesof an Indianreservadon~’ does not preclude the United States
from estab~ibing prioritiesfor Indiansas well
as non-Indmn lands in a master repayment
contract between the United Statesand the
CentralArizona Water ConservationDistrict.
The legislativehistoryand the languageof the
Act itself indicatethat the only significanceof
fils sentence is that the ad valorem taxing
authority provided in the legislationto assist

in repaymentof the costs of the Centml Arizona Project shallnot apply to the supplying
of water to Indian lands. While the Act contemplatedthatCentralArizona Project water
would be delivered to Indian bnds, it dld not
accord any priority rights to the Indians but
rathergrantedcomplete discretionto the Secretary to allocate water for any authorized
purpose subject only to limited restrictions
not applicable here. Memorandum of Solicitor Melich to AssistantSecretary,Water and
Power Resources, November 28, 1972, in re
water u= priorities in connection with Central Arizona Project.

(c) [Consenation
of irrigation water.]—fich
contract under which
water is provided under the Central Arizona Project shall require that (1)
there be in effect measures, adequate in the judgment of the Secretary, to
control expansion of irrigation from aquifers affected by irrigation in the
contract service area; (2) the canals and distribution systems through which
water is conveyed after its delivery by the United States to the contractors
shall be provided and maintained with linings adequate in his judgment to
prevent excessive conveyance losses; and (3) neither the contractor nor the
Secretary shall pump or permit others to pump ground water from within
the exterior boundaries of the service area of a contractor receiving water
from the Central Arizona Project for any use outside said contractor’s
service area unless the Secretary and such contractor shall agree, or shall
have previously agreed, that a surplus of ground water exists and that drainage is or was required. Such contracts shall be subordinate at all times to
the satisfaction of all existing contracts between the Secretary and users in
Arizona heretofore made pursuant to the Boulder Canyon Project Act (45
Stat. 1057).
(d) [Exchange or replamment of existing water supplies.]—The
Secretary may require in any contract under which water is provided from the
Central Arizona Project that the contractor agree to accept main stream
water in exchange for or in replacement of existing supplies from sources
other than the main stream. The Secretary shall so require in the case of
users in Arizona who also use water from the Gila River system to the
extent necessary to make available to users of water from the Gila River
system in New Mexico additional quantities of water as provided in and
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under the conditions specified in subsection (~ of this section: Prmided,
That such exchanges and replacements shall be accomplished without economic injury or cost to such Arizona contractors.
(e) [Priority in time of shortage.]— In times of shortage or reduction
of main stream Colorado River water for the Central Arizona Project, as
determined by the Secretary, users which have yielded water from other
sources in exchange for main stream water supplied by that project shall
have a first priority to receive main stream water, as against other users
supplied by that project which have not so yielded water from other sources,
but only in quantities adequate to replace the water so yielded.
Nom OFOPINION
1. Wa- u priorities
Aside from the specific priority rights
granted by section 304(e) of the Colorado
River Wsin Project Act, the Secretary has
complete discretion to allocate project water
for any authorized purpose in such amounts

and under such conditions as he deems ap
propriate. Memorandum of Solicitor Mehch
to AssistantSecretary,Water and Power R&
sources, November 28, 1972, in re wter use
prioritiesin connection wifi Central Arizona
Project.

(f) (1) [Use of Gda River water—Limitations.]-In
the operation of the
Central Arizona Project, the Secretary shall offer to contract with water
users in New Mexico for water from the Gila River, its tributaries and
underground water sources in amounts that will permit consumptive use
of water in New Mexico of not to exceed an annual average in any period
often consecutive years of eighteen thousand acre-feet, including reservoir
evaporation, over and above the consumptive uses provided for by article
IV of the decree of the Supreme Court of the United States in Arizona
against California (376 U.S. 340). Such increased consumptive uses shall
not begin until, and shall continue only so long as, delivery of Colorado
River water to downstream Gila River users in Arizona is being accomplished in accordance with this Act, in quantities sufficient to replace any
diminution of their supply resulting from such diversion from the Gila
River, its tributaries and underground water sources. In determining the
amount required for tils purpose full consideration shall be given to any
differences in the quality of the waters involved.
(2) [Additional use of Gila River water.]—The
Secretary shall further
offer to contract with water users in New Mexico for water from the Glla
River, its tributaries, and underground water sources in amounts that will
permit consumptive uses of water in New Mexico of not to exceed an annual
average in any period often consecutive years of an additional thirty thousand acre-feet, including reservoir evaporation. Such further increases in
consumptive use shall not begin until, and shall continue only so long as,
work capable of augmenting the water supply of the Colorado River system
have been completed and water sufficiently in excess of two million eight
hundred thousand acrefeet per annum is available from the main stream
of the Colorado River for consumptive use in Arizona to provide water for
the exchanges herein authorized and provided. In determining the amount
required for this purpose full consideration shall be given to any differences
in the quality of the waters involved.
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(3) [Use subjeet to existing righ&.]-All
additional consumptive uses
provided for in clauses (1) and (2) of this subsection shall be subject to all
rights in New Mexico and Arizona as established by the decree entered by
the United States District Court for the District of Arizona on June 29,
Gila Valley irrigation
District md others
1935, in United States a~inst
(Globe Equity Numbered
59) and to all other rights existing on the effective
date of this Act in New Mexico and Arizona to water from the Gila River,
its tributaries, and underground
water sources, and shall be junior thereto
injury or
and shall be made only to the extent possible without economic
cost to the holders of such rights.
a period of ten years from the date of enact(~ [Surplus crops.]—For
by this Act shall
ment of this Act, no water from the projects authorized
on newly irrigated lands
be delivered to any water user for the production
as defined in the Agricultural
Act of
of any basic agricultural
commodity,
thereof, if the total supply of such commodity
1949, or any amendment
for the marketing year in which the bulk of the crop would normally be
marketed is in excess of the normal supply as defined in section 301(b) (10)
of the Agricultural Adjustment Act of 1938 (52 S@t. 38), as amended (7
U.S.C. 1301), unless the Secretary of Agriculture calls for an increase in
production of such commodity in the interest of national security. (82 Stat.
891; 43 U.S.C. $ 1524)
EXPtiNATORY
NOTE
Merence b tie Text. The definition of
“basic agricultural commodity” in the Agricultud Act of 1949, as amended, referred to
in subsection ~) of the text, is found at 63
Stat. 1056,7 U.S.C. $ 1428(c). The definition

of “normal supply” in section 301@)( IO) of
the Agricultural Adjustment Act of 1938, as
amended, also referred to in subsection(g) of
the text, is found at 62 Stat. 1251, 7 U.S.C.
$ 1301@)(10). Neither Act appears herein.

See. 305. [Mainstream water cost.]— To the extent that the flow of the
main stream of the Colorado River is augmented in order to make sufficient
water available for release, as determined by the Secretary pursuant to
article II(b)(1) of the decree of the Supreme Court of the United States in
Arizona against California (376 U.S. 340), to satisfy annual consumptive
use of two million eight hundred thousand acre-feet in Arizona, four million
four hundred thousand acre-feet in California, and three hundred thousand
acre-feet in Nevada, respectively, the Secretary shall make such water available to users of main stream water in those States at the same costs (to the
extent that such costs can be made comparable through the nonreimbursable allocation to the replenishment of the deficiencies occasioned by satisfaction of the Mexican Treaty burden as herein provided and financial
assistance from the development fund established by section 403 of this
Act) and on the same terms as would be applicable if main stream water
were available for release in the quantities required to supply such consumptive use. (82 Stat. 893; 43 U.S.C. $ 1525)
Sec. 306. [Water salvage program.]-The
Secretary shall undertake programs for water salvage and ground water recovery along and adjacent to
the main stream of the Colorado River. Such programs shall be consistent
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with maintenance of a reasonable degree of undisturbed habitat for f~h
and wildlife in the area, as determined by the Secretary. (82 Stat. 893; 43
U.S.C. $ 1526)
Sec. 307. [Dixie proj~t reauthorized.]-The
Dixie Project, heretofore
authorized in the State of Utah, is hereby reauthorized for construction at
the site determined feasible by the Secretary, and the Secretary shall integrate such project into the repayment arrangement and participation in
the Lower Colorado River Basin Development Fund established by title IV
of this Act consistent with the provisions of the Act: Prmided, That section
8 of Public law 88-565 (78 Stat. 848) is hereby amended by deleting the
figure
“$42,700,000”
and inserting
in lieu thereof
the figure
“$58,000,000”.
(82 Stat. 893; 43 U.S.C. $ 616=-1)
EXPLANATORY
NOTE
Cross Reference,Dixie Proj@. The Dixie

projectwasinitiallyauthorizedby the Act of
September2, 1964(78 Stat.848) to provide

ClamRiversto supplyirrigationwaterto approximately21,000 acres in southwestern
Utih. The 1964 Act appearsin VolumeIII

for the development of the Virgin and San@

at page 1768.

Sec. 308. [Fish and wildlife conservation and development—Recreation enhancement. ]—The conservation and development of the fish and
wildlife resources and the enhancement of recreation opportunities in connection with the project works authorized pursuant to this title shall be in
accordance with the provisions of the Federal Water Project Recreation
Act (79 Stat. 213), except as provided in section 302 of this Act. (82 Stat.
893; 43 U.S.C. $ 1527)
Sec. 309. [Appropriation
authorization.]-(a)
There is hereby authorized to be appropriated for construction of the Central Arizona Project,
including prepayment for power generation and transmission facilities but
exclusive of distribution and drainage facilities for non-Indian lands,
$832,180,000
plus or minus such amounts, if any, as may be justified by
reason of ordinary fluctuations in construction costs as indicated by engineering cost indices applicable to the types of construction involved therein
and, in addition thereto, such sums as may be required for operation and
maintenance of the project.
NOTm OFOPINIONS
Antidefitie~
Ad 1
Orme Dam,cost ceifing 2

1. Anti4efiue~ Act
Where Congressexpresslyauthorizesthe
Secretaryto enter into agreementswith nonFederal intereststo acquire the right to portions of the capacity of new powerpbnts, sets
forth specific conditions for the payment of
funds during the constructionperiod, and authorizes appropriations for prepayment of
power generation and transmissionfacihties,
the Secretary has authority to obligate the

United Statesin excess of current appropri-

ationsandinadvanceof futureappropriations
wherenecessaryto obtainthermalgenerating
capacityto provide pumpingpower for the
Central Arizona Project. By singfing out for
such detailed treatment the agreements for
acquiring thermal generating =pacity, the
Congress recognized the peculiar problems
inherent in tiIs feature of the project and
manifested its intent to remove these agree
ments from tie restrictions otherwise imposed by the Anti-deficiency Act (31 U.S.C.
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~ 665). SoticitorMelich Opinion, April 18,
1969, in re authority to obligate the United
States.
2. Orme Dcost ceWmg
Although section 30 I(a)(2) of the Colorado
River BasinProject.Act authorizesthe “Orme
Dam . . . or suitable alternative;’ and wh]le
the individualproject featuresset forth in the
legishtive history :ire not inflexible, the history does demonstrate that Congress viewed
the totaldollar amountof the CentralArizona
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Project as tilng the sum of the individual
costsof eachof its various features,includlng
thatof the Orme Dam.Consequently,if the
indexedcost of an alternativewould significandy increasethe cost of thisprojectfeature
beyondthatoriginally contemplatedby Congress, Congress should be so informed and
additional appropriations authority requested.Memorandumof SolicitorColdlron
to Secre@ry, September16, 1981.

(b) There is also authorized to be appropriated $100,000,000
for construction of distribution and drainage facilities for non-Indian lands plus
or minus such amounts, if any, as may be justified by reason of ordinary
fluctuations in construction costs as indicated by engineering and cost indices applicable to the types of construction involved therein from the date
of the Colorado River Basin Project Act: Prmided, That the Secretary shall
enter into agreements with non-Federal interests to provide not less than
20 per centum of the total cost of such facilities during the construction
of such facilities. Notwithstanding the provisions of section 403 of this Act,
neither appropriations made pursuant to the authorization contained in this
subsection (b) nor revenues collected in connection with the operation of
such facilities shall be credited to the Lower Colorado River Basin Development Fund and payments shall not be made from that fund to the general
fund of the Treasury to return any part of the costs of construction, operation, and maintenance of such facilities. (82 Stat. 893; Act of December
20, 1982, 96 Stat. 1817; 43 U.S.C. $ 1528)

EXPLANATORY
NOTE
1982 Amendmen~The Act of December to requirethe Secretaryto enterinto agree20, 1982(Publichw 97-373,96 Stat. 1817) mentswithnon-Federalintereststo provide
amendedsection 309@) to permitcost index- not less than 20% of the total cost of such
ing of the $100 million authorized to be ap
propriated for construction of distribution
and drainagesystemson non-Indian knds and

facilitiesduring their construction. The 1982
Act appears in Volume IV in chronological
order.

NOTESOFOPINIONS
Non-In~an dstnbution systems 1-5
Appropriationsc4bg
1

funds. Even if approval would constituteonly

seq., that individuallyexceed the total amount
authorized to be appropriated by section
309@) may not be approved if such approval
would constitute an obligation to expend

2.—Indeting
Since Congress explicitly excluded construction of non-Indian distribution and
dminage systemsfrom the purposesfor which

a Prelirnimryactionallowingtheproposalto
Indetig 2
move forwardthroughthe contractingpr~
Relationshiptitb otier laws &9
cess, Congress shouldbe askedfor addhional
~lamation
Projeet Act of 1939 6
authoritybefore any action leadingto commitmentor obligationof fundsistaken.Mem1. Non-Intin &stibution syatems—
orandumof ActingAssociate SolicitorFisher
Appropriatiom ctilng
Applicationsfor loansunder the Dlstribu- to Commissionerof Recbunation,March 12,
1982.
tion System Loans Act, 43 U.S.C. ~ 421a et
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the indexed general project appropriations
were authorized in section 309 (a) and specificallyauthorized a separate,unindexed ap
propriation in section 309(b) for construction
of those systems,it is clear that the amount
authorized to be appropriated for construction of Central Arizona Project non-Indian
distribution and drainage systemscannot be
indexed. Memorandum of Acting Associate
Soficitor Fisher to Commissioner of Reclamation, March 12, 1982.

construct “related water distribution and
drainageworks” and the Iegishtivehistoryof
thatAct demonstratesthatCongressintended
to give the Secretary flexibility in choosing
the program under which non-Indian distribution and drainage systemsfor the Central
Arizona Project would be fi~nced and constructed, those systemsmay be financed and
constructed pursuantto repaymentcontracts
under section 9(d) of the ReclamationProject
Act of 1939 as well as loan contracts under
the Distribution System Loans Act. Memo
6. RelationsMpwiti otier law+
randum of Acting Associate Solicitor Fisher
ReclamationProj- Act of 1939
Sincesection301(a)of the ColoradoRiver to Commissioner of Reclamation, March 12,
BasinProjectAct authorizesthe Secre~ to 1982.

TITLE IV—LOWER
COLORADO
RIVER BASIN DEVELOPMENT
FUND: ALLOCATION
AND REPAYMENT
OF COSTS:
CONTRACTS
%. 401. [Allmation of costs— &rtain costs nonreimbursable.]—Upon
completion of each lower basin unit of the project herein or hereafter
authorized, or separate feature thereof, the Secretary shall allocate the total
costs of constructing said unit or features to (1) commercial power, (2)
irrigation, (3) municipal and industrial water supply, (4) flood control, (5)
navigation, (6) water quality control, (7) recreation, (8) fish and wildlife, (9)
the replenishment of the depletion of Colorado River flows available for
use in the United S@tes occasioned by performance of the Water Treaty
of 1944 with the United Mexican States (Treaty Series 994; 59 Stat. 1219),
and (10) any other purposes authorized under the Federal reclamation laws.
Costs of construction, operation, and maintenance allocated to the replenishment of the depletion of Colorado River flows available for use in the
United States occasioned by compliance with the Mexican Water Treaty
(including losses in transit, evaporation from regulatory reservoirs, and
regulatory losses at the Mexican boundary, incurred in the transportation,
storage, and delivery of water in discharge of the obligations of that treaty)
shall be nonreimbursable: Prmtied,
That the nonreimbursable allocation
shall be made on a pro rata basis to be determined by the ratio between
the amount of water required to comply with the Mexican Water Treaty
and the total amount of water by which the Colorado River is augmented
pursuant to the investigations authorized by title II of this Act and any
future Congressional authorization. The repayment of costs allocated to
recreation and fish and wildlife enhancement shall be in accordance with
the provisions of the Federal Water Project Recreation Act (79 Stat. 213):
Prmided, That all of the separable and joint costs allocated to recreation
and fish and wildlife enhancement as a part of the Dixie project, Utah, shall
be nonreimbursable. Costs allocated to nonreimbursable purposes shall be
nonreturnable under the provisions of this Act. (82 Stat. 894; 43 U.S.C.
g 1541)
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EXPMNATORYNOTE
Wference in tie T-k The Water Treaty
of 1944 with the United Mexican States(59

Stit. 1219), referred to in the text, appearsin
Volume 11at page 750.

Sec. 402. [Cost dlmation
for Indian lands.]—The
Secretary shall determine the repayment capability of Indian lands within, under, or served
by any unit of the project. Construction costs allocated to irrigation of
Indian lands (including provision of water for incidental domestic and stock
water uses) and within the repayment capability of such lands shall be subject
to the Act of July 1, 1932 (47 Stat. 564; 25 U.S.C. 386a), and such costs
that are beyond repayment capability of such lands shall be nonreimbursable. (82 Stat. 894; 43 U.S.C. $ 1542)
EXPMNATORY
NOTE
~ference in tie Teti The Act of July 1,
1932 (47 Stat. 564), referred to in the text,
is the s~lled
kavitt Act, which provides,
among other things, that the collection of all
construction costs a~inst any Indian-wned
landswiddn any Government irrigation proj.
ect be deferred, and no assessmentsbe made

on behalf of such charges againstsuch lands,
until the Indian tide thereto shall have been
extinguished.It further provides for the canceltation of certain construction assessments
previously levied. The 1932 Act appears in
Volume I at page 504.

NOTEOFOPINION
1. Use of power revenues
Power revenues of the Central Arizona
Project may not lawfullybe used to return to
the Treasuryall or a part of the construction

costs allocated to Indian binds irrigated from
that project. Memomndum of AssistantSolicitor Pelz,July 24, 1974.

Sec. 403. [Lower Colorado
River Basin Development
Fund estah
lished-Credits-Protision5.]-(a)
There is hereby established a separate
fund in the Treasury of the United S@tes to be known as the Lower Colorado River Basin Development Fund (hereafter called the “development
fund”), which shall remain available until expended as hereafter provided.
(b) All appropriations made for the purpose of carrying out the provisions of title III of this Act shall be credited to the development fund as
advances from the general fund of the Treasury, and shall be available for
such purpose.
(c) There shall also be credited to the development fund—
(1) all revenues collected in connection with the operation of facilities
authorized in title 111in furtherance of the purposes of this Act (except
entrance, admission, and other recreation fees or charges and proceeds
received from recreation concessionaires), including revenues which,
after completion of payout of the Central Arizona Project as required
herein are sl~rplus, as determined by the Secretary, to the operation,
maintenance, and replacement requirements of said project:
(2) any Federal revenues from the Boulder Canyon and Parker-Davis
projects which, after completion of repayment requirements of the said
Boulder Canyon and Parker-Davis projects, are surplus, as determined
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by the Secretary, to the operation, maintenance, and replacement requirements of those projects: Prmided, hmmer, That the Secretary is
authorized and directed to continue the in-lieu-of-tax payments to the
States of Arizona and Nevada provided for in section 2(c) of the Boulder
Canyon Project Adjustment Act so long as revenues accrue from the
operation of the Boulder Canyon project; and
(3) any Federal revenues from that portion of the Pacific NorthwestPacific Southwest intertie located in the States of Nevada and Arizona
which, after completion of repayment requirements of the said part of
the Pacific Northwest-Pacific Southwest intertie located in the States
of Nevada and Arizona, are surplus, as determined by the Secretary,
to the operation, maintenance, and replacement requirements of said
portion of the Pacific Northwest-Pacific Southwest intertie and related
facilities.
(d) All moneys collected and credited to the development fund pursuant
to subsection (b) and clauses (1) and (3) of subsection (c) of this section and
the portion of revenues derived from the sale of power and energy for use
in Arizona pursuant to clause (2) of subsection (c) of this section shall be
available, without further appropriation, for—
(1) defraying the costs of operation, maintenance, and replacements
of, and emergency expenditures for, all facilities of the projects, within
such separate limitations as may be included in annual appropriation
Acts; and
(2) payments to reimburse water users in the State of Arizona for
losses sustained as a result of diminution of the production of hydroelectric power at Coolidge Dam, Arizona, resulting from exchanges of
water between users in the States of Arizona and New Mexico as set
forth in section 304(f) of this Act.
(e) Revenues credited to the development fund shall not be available for
construction of the works comprised within any unit of the project herein
or hereafter authorized except upon appropriation by the Congress.
(f) Moneys credited to the development fund pursuant to subsection (b)
and clauses (1) and (3) of subsection (c) of this section and the portion of
revenues derived from the sale of power and energy for use in Arizona
pursuant to clause (2) of subsection (c)of this section in excess of the amount
necessary to meet the requirements of clauses (1) and (2) of subsection (d)
of this section shall be paid annually tp the general fund of the Treasury
to return—
(1) the costs of each unit of the projects or separable feature thereof
authorized pursuant to title 111 of this Act which are allocated to irrigation, commercial power, or municipal and industrial water supply,
pursuant to this Act within a period not exceeding fifty years from the
date of completion of each such unit or separable feature, exclusive of
any development period authorized by law: Prmided, That return of
the cost, if any, required by section 307 shall not be made until after
the payout period of the Central Arizona Project as authorized herein;
and
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(2) interest (including interest during construction) on the unamortized balance of the investment in the commercial power and municipal
and industrial water supply features of the project at a rate determined
by the Secretary of the Treasury in accordance with the provisions of
subsection (h) of this section, and interest due shall be a first charge.
(g) All revenues credited to the development fund in accordance with
clause (c)(2) of this section (excluding only those revenues derived from the
sale of power and energy for use in Arizona during the payout period of
the Central Arizona Project as authorized herein) and such other revenues
as remain in the development fund after making the payments required by
subsections (d) and (~ of this section shall be available (1) to make payments,
if any, as required by sections 307 and 502 of this Act, (2) for repayment
to the general fund of the Treasury the costs of each salinity control unit
or separable feature thereof payable from the Lower Colorado River Basin
Development Fund in accordance with sections 205(a) (2), 205(a) (3), and
205(b) (1) of the Colorado River Salinity Control Act and (3) upon appropriation by the Congress, to assist in the repayment of reimbursable costs
incurred in connection with units hereafter constructed to provide for the
augmentation of the water supplies of the Colorado River for use below
Lee Ferry as may be authorized as a result of the investigations and recommendations made pursuant to section 201 and subsection 203(a) of this
Act.
(h) The interest rate applicable to those portions of the reimbursable
costs of each unit of the project which are properly allocated to commercial
power development and municipal and industrial water supply shall be determined by the Secretary of the Treasury, as of the beginning of the fiscal
year in which the first advance is made for initiating construction of such
unit, on the basis of the computed average interest rate payable by the
Treasury upon its outstanding marketable public obligations which are neither due nor callable for redemption for fifteen years from the date of issue.
(i) Business-type budgets shall be submitted to the ConWess annuallY for
all operations financed by the development fund. (82 Stat. 894; $ 205(b)(2),
Act of June 24, 1974, 88 Stit. 266; 43 U.S.C. $ 1543)
EXPWNATORY
NOTE
1974 Amendmat. Section 205@) (2) of the
Colorado River Basin Salinity Control Act
(Act ofJune 24,1974,88 Stat.266,43 U.S.C.
$1571 etseq.)amended section 403(g) to provide for the repaymentfrom the Lower Colorado River Basin Development Fund of

certain costs of salinity control units by (1)
adding pamgraph (2) as it appearsabove, and
(2) redesiWating former paragraph(2) aspara~ph (3). The 1974 Act appearsin Volume
IV m chronolo@cal order.

NOTM OFOPINIONS
Meaning of “unit” 1
Use of Reclamation fund

2

1. Meaning of “wit”
The legislative h~tory of the Colorado
Rlver BasinProject Act demonstratesthatthe

“unit” referred to in section 403(h) is the
CentralArizona Project and the “project” re
ferred to is the Colorado River BasinProject.
The section refers to “each unit of the project” eventhough the CentralArizona Project
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is the only unit authorized, as earher versions
of the bill provided for other unitswhich were
deleted before emctment and appropriate
stytisticrevisions of section 403(h) were ap
parently not made. Memorandum of Associate Solicitor Leshy to Assistant Solicitor,
Audit and Inspection, October 11, 1979, in
re interest charges for the Central Arizona
Project.
2. Use of Rdatnation fund
Although the reclamation fund has received advancesfrom the general fund of the
Treasury, it remains separate and distinct
from the general fund. As a general rule, if
a project iS authorized under Recla~tion
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hw, or is supplementaryto Reclamation law,
the rectition
fund is available to finance
the coststhereof, aknt evidence of Congre+
sioml intent to the contrary. Memorandum
of AssociateSolicitor God to Commissioner,
September 8, 1982.
The specific references to the general fund
of the Treasury in section 403 show clearly
that Congress intended the Lower Colorado
River Msin DevelopmentFundto be financed
from the generalfund and therefore preclude
transfer of funds in the reclamation fmd to
the Development Fund. Memorandum of A*
sociate Solicitor God to Commissioner,Sep
tember 8, 1982.

%. 404. [Report to Congress.]-OnJanuary
1 of each year the Secretary
shall report to the Congress, beginning with the fiscal year ending June 30,
1969, upon the status of the revenues from and the cost of constructing,
operating, and maintaining each lower basin unit of the project for the
preceding fiscal year. The report of the Secre@ry shall be prepared to
reflect accurately the Federal investment allocated at tht time to power,
to irrigation, and to other purposes, the progress of return and repayment
thereon, and the estimated rate of progress, year by year, in accomplishing
full repayment. (82 Stat. 896;. 43 U.S.C. $ 1544)
TITLE

V—UPPER COLORADO
RIVER BASIN: AUTHORIZATIONS
AND REIMBURSEMENTS

Sec. 501. (a) [Colorado River Storage Project Act amended to provide
for construction of Animas-La Plata, Dolores, Dallas Creek, West Divide,
San Miguel, and Central Utah (Uintah unit) projeets.]-In
order to provide for the construction, operation, and maintenance of the Animas-La
Plata Federal reclamation project, Colorado-New Mexico; the Dolores, Dallas Creek, West Divide, and San Miguel Federal reclamation projects, Colorado; and the Central Utah project (Uintih unit), Utah, as participating
projects under the Colorado River Storage Project Act (70 Stat, 105; 43
U.S.C. 620), and to provide for the completion of planning reports on other
participating projects, clause (2) of section 1 of said Act is hereby further
amended by O) inserting the words “and the Uintah unit” after the word
“phase” within the parenthesis following “Central Utah”, fii) deleting the
words “Pine River Extension” and inserting in lieu thereof the words “Animas-La Phta, Dolores, Dallas Creek, West Divide, San Miguel”, (iii) adding
That construction of
after the words “Smith Fork:” the proviso “Prtided,
the Uintah unit of the Central Utah project shall not be undertaken by the
Secretiry until he has completed a feasibility report on such unit and submitted such report to the Congress along with his certification that, in his
judgment, the benefits of such unit or segment will exceed the costs and
that such unit is physically and financially feasible, and the Congress has
authorized the appropriation of funds for the construction thereofi”. Sec-

September

30, 1968

COLORADO

RIVER BASIN PROJECT

ACT—SEC.

501@)

2417

tion 2 of said Act is hereby further amended by (i) deleting the words
‘ ‘Parshall, Troublesome,
Rabbit Ear, San Miguel, West Divide, Tomichi
Creek, East River, Ohio Creek, Dallas Creek, Dolores, Fruit Growers Extension, Animas-La Plata”, and inserting after the words “Yellow Jacket”
the words “Basalt Middle Park (including the Troublesome, Rabbit fir,
and Azure units), Upper Gunnison (includlng the East River, Ohio Creek,
and Tomichi Creek units), Lower Yampa (including the Juniper and Great
Northern units), Upper Yampa (including the Hayden Mesa, Wessels, and
Toponas units)”; (ii) by inserting after the word “Sublette” the words “(including a diversion of water from the Green River to the North Platte River
Basin in Wyoming), Ute Indian unit of the Central Utah Project, San Juan
County (Utah), Price River, Grand County (Utah), Gray Canyon, and Juniper (Umh)”; and (iii) changing the period after “projects” to a colon and
adding the following proviso: “Prtided,
That the planning report for the
Ute Indian unit of the Central Utah participating project shall be completed
on or before December 31, 1974, to enable the United States of America
to meet the commitments heretofore made to the Ute Indian Tribe of the
Uintah and Ouray Indian Reservation under the agreement dated September 20, 1965 (Contract Numbered 14-06-W–194).”.
The amount which
section 12 of said Act authorizes to be appropriated is hereby further increased by the sum of $392,000,000,
plus or minus such amounts, if any,
as may be required, by reason of changes in construction costs as indicated
by engineering cost indices applicable to the type of construction involved.
This additional sum shall be available solely for the construction of the
Animas-La Pla~, Dolores, Dallas Creek, West Divide, and San Miguel projects herein authorized. (82 Stat. 896; 43 U.S.C. $$620, 620nt, 620a, 620k
note)
NOTEOFOPINION
1. Uinti unit, discount rates
In evaluatingthe financial feasibilityof the
Uintah Unit of the Central Utah Project in
the certification report of April 25, 1975, it
was not necesmry to use the 57/8percent discount mte then in use as opposed to the 31A
percent discount rate employed in the feasibility report on which Congress had relied in
its September 30, 1968 authorintion of the
project. me 31Apercent discount rate was

one of the keyassumptionson which the project had received public support and Congressionalapproval in 1968. Moreover, the use of
the lower discount rate has been fully disclosed to Congress, whlcb can withhold ap
propriation authorisation if the lower rate is
no longer acceptable. Letter of Solicitor Austin to RepresentativeGunn McGy, February
24, 1976.

~) [Constmction
to be concurrent with Central Arizona Proj~t construction.]— T?he Secretary is directed to proceed as nearly as practicable
with the construction of the Animas-La Plata, Dolores, Dallas Creek, West
Divide, and San Miguel participating Federal reclamation projects concurrently with the construction of the Central Arizona Project, to the end that
such projects shall be completed not later than the date of the first delivery
of water from said Central Arizona Project: Prwided, That an appropriate
repayment contract for each of said participating projects shall have been
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executed as provided in section 4 of the Colorado River Storage Project
Act (70 Stat. 107) before construction shall start on that particular project.
(82 Stat. 897; 43 U.S.C. $ 620a-1)
(c) [Anima*La
Plata Project Compact-Condition
precedent to construction<on~nt
of Con~ess.]—The
Animas-La Plata Federal reclamation project shall be constructed and operated in substantial accordance
with the engineering plans set out in the report of the Secretary transmitted
to the Congress on May 4, 1966, and printed as House Document 436,
Eighty-ninth Congress: Prmided, That construction of the Animas-La Plata
Federal reclamation project shall not be undertaken until and unless the
States of Colorado and New Mexico shall have ratified the following compact to which the consent of Congress is hereby given:
“ANIMAS-LA

PLATA

PROJECT

COMPACT

“The State of Colorado and the State of New Mexico, in order to implement the operation of the Animas-La Plata Federal Reclamation Project,
Colorado-New
Mexico, a proposed participating project under the Colorado River Storage Project Act (70 Stat. 105; 43 U.S.C. 620) and being
moved by considerations of interstate comity, have resolved to conclude a
compact for these purposes and have agreed upon the following articles:
“ARTICLE I
“A. The right to store and divert water in Colorado and New Mexico
from the La Plata and Animas River systems, includlng return flow to the
La Plata River from Animas River diversions, for uses in New Mexico under
the Animas-La Plata Federal Reclamation Project shall be valid and of equal
priority with those rights granted by decree of the Colorado state courts
for the uses of water in Colorado for that project, providing such uses in
New Mexico are within the allocation of water made to that state by articles
111 and XIV of the Upper Colorado River Basin Compact (63 Stat. 31).
“B. The restrictions of the last sentence of Section (a) of Article IX of
the Upper Colorado River Basin Compact shall not be construed to vitiate
paragraph A of this article.
“ARTICLE 11
“This Compact shall become binding and obligatory when it shall have
been ratified by the legislatures of each of the siptory
States.” (82 Stat.
897)
(d) [Acreage fimitation.]-The
Secretary shall, for the Animas-La Plata,
Dolores, Dallas Creek, San Miguel, West Divide, and Seedskadee participating projects of the Colorado River storage project, establish the nonexcess irrigable acreage for which any single ownership may receive project
water at one hundred and sixty acres of class 1 land or the equivalent
thereof, as determined by the Secretary, in other land classes. (82 Stat. 898;
43 U.S.C. $ 620a-2)
(e) [Compliance with appropriation
priorities.]-In
the diversion and
storage of water for any project or any parts thereof constructed under the
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authority of this Act or the Colorado River Storage Project Act within and
for the benefit of the State of Colorado only, the Secretary is directed to
comply with the constitution and statutes of the State of Colorado relating
to priority of appropriation; with State and Federal court decrees entered
pursuant thereto; and with operating principles, if any, adopted by the
Secretary and approved by the State of Colorado. (82 Stat. 898; 43 U.S.C.
$ 620c-1)
(f) [Definition of “any western slope appropriations?’]-The
words
“any western slope appropriations” contained in paragraph O) of that section of Senate Document Numbered 80, Seventy-fifth Congress, first session, entitled “Manner of Operation of Project Facilities and Auxiliary
Features”, shall mean and refer to the appropriation heretofore made for
the storage of water in Green Mountain Reservoir, a unit of the ColoradoBig Thompson Federal reclamation project, Colorado; and the Secretary
is directed to act in accordance with such meaning and reference. It is the
sense of Congress that this directive defines and observes the purpose of
said paragraph (i), and does not in any way affect or alter any rights or
obligations arising under said Senate Document Numbered 80 or under
the laws of the State of Colorado. (82 Stat. 898)
Sec. 502. [Reimbursement to cover Hoover Dam deficiency.]-The
Upper Colorado River Basin Fund established under section 5 of the Colorado
River Storage Project Act (70 Stat. 107; 43 U.S.C. 620d) shall be reimbursed from the Colorado River Development Fund established by section
2 of the Boulder Canyon Project Adjustment Act (54 Stat. 774; 43 U.S.C.
618a) for the money expended heretofore or hereafter from the Upper
Colorado River Basin Fund to meet deficiencies in generation at Hoover
Dam during the filling period of storage units of the Colorado River storage
project pursuant to the criteria for the filling of Glen Canyon Reservoir
(27 Fed. Reg. 6851, July 19, 1962). For this purpose, $500,000 for each
year of operation of Hoover Dam and powerplant, commencing with fiscal
year 1970, shall be transferred from the Colorado River Development Fund
to the Upper Colorado River Basin Fund, in lieu of application of said
amounts to the purposes stated in section 2(d) of the Boulder Canyon Project Adjustment Act, until such reimbursement is accomphshed. To the extent that any deficiency in such reimbursement remains as of June 1, 1987,
the amount of the remaining deficiency shall then be transferred to the
Upper Colorado River Basin Fund from the Lower Colorado River Basin
Development Fund, as provided in subsection (g) of section 403. (82 Stit.
898; 43 U.S.C. $ 620d-1)
TITLE

VI—GENERAL
PROVISIONS:
CONDITIONS

DEFINITIONS:

Sec. 601. (a) [Existing law unaffected.]-Nothing
in this Act shall be
construed to alter, amend, repeal, modify, or be in conflict with the pro
visions of the Colorado River Compact (45 Stat. 1057), the Upper Colorado
River Basin Compact (63 Stat. 31), the Water Treaty of 1944 with the

September
2420

COLORADO

RIVER BASIN PROJECT

ACT—SEC.

30, 1968

601(b)

United Mexican States (Treaty Series 994; 59 Stat. 1219), the decree entered by the Supreme Court of the United S@tes in Arizona against California and others (376 U.S. 340), or, except as otherwise provided herein,
the Boulder Canyon Project Act (45 Stat. 1057), the Boulder Canyon Project Adjustment Act (54 Stat. 774; 43 U.S.C. 618a) or the Colorado River
Storage Project Act (70 Stat. 105; 43 U.S.C. 620).
~
@) [Repro
reqtired.]-The
Secretary is directed to—
(1) make reports as to the annual consumptive uses and losses of water
from the Colorado River system after each successive five-year period,
beginning with the five-year period starting on October 1, 1970. Such
reports shall include a detailed breakdown of the beneficial consumptive
use of water on a State-by-State basis. Specific figures on quantities
consumptively used from the major tributary streams flowing into the
Colorado River shall also be included on a State-by-State basis. Such
reports shall be prepared in consultation with the States of the lower
basin individually and with the Upper Colorado River Commission, and
shall be transmitted to the President, the Congress, and to the Governors of each State signatory to the Colorado River Compact; and
(2) condition all contracts for the delivery of water originating in the
drainage basin of the Colorado River system upon the availability of
water under the Colorado River Compact.
(c) [Federd officials and agencies to comply—Suit authorized for lack
of compliance.]—All
Federal officers and agencies are directed to comply
with the applicable provisions of this Act, and of the laws, treaty, compacts,
and decree referred to in subsection (a) of this section, in the storage and
release of water from all reservoirs and in the operation and maintenance
of all facilities in the Colorado River system under the jurisdiction and
supervision of the Secretary, and in the operation and maintenance of all
works which may be authorized hereafter for the augmentation of the water
supply of the Colorado River system. In the event of failure of any such
officer or agency to so comply, any affected State may maintain an action
to enforce the provisions of this section in the Supreme Court of the United
States and consent is given to the joinder of the United States as a party
in such suit or suits, as a defendant or otherwise. (82 Stat. 899; 43 U.S.C.
g 1551)
NOTEOFOPINION
1. NavajoProject
The 34,100 acre-feeta year of Colorado
Riverwaterto be suppfiedundera waterservice contractto the coal-fuelNavajoProject
mustbe charged to the 50,000 acre-feeta
yearof Upper Basinwaterthathasbeen a~
portionedto Arizonaby Article111of theUp
per Colorado River Basin Compact. The

NavajoTribemaynotdemandwaterinexcess
of theapportionmentto satisfytheirreserved
waterrigh=, asthe Tribe hasagreedto such
waterusein the pIantsitelease,hasencouraged the project to go forward,and willreafize substantialbenefit from the project.
SoficitorMeEchOpinion, 76 I.D. 357 (December 10, 1969).

Sec. 602. (a) [Coordination
of reservoir operations-Criteria.]-In
order to comply with and carry out the provisions of the Colorado River
Compact, the Upper Colorado River Basin Compact, and the Mexican
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Water Treaty, the Secretary shall propose criteria for the coordinated longrange operation of the reservoirs constructed and operated under the authority of the Colorado River Storage Project Act, the Boulder Canyon
Project Act, and the Boulder Canyon Project Adjustment Act. To effect in
part the purposes expressed in this paragraph, the criteria shall make provision for the storage of water in storage units of the Colorado River storage
project and releases of water from Lake Powell in the following listed order
of priority:
(1) releases to supply one-half the deficiency described in article III(c)
of the Colorado River Compact, if any such deficiency exists and is
chargeable to the States of the Upper Division, but in any event such
releases, if any, shall not be required in any year that the Secretary
makes the determination and issues the proclamation specified in section 202 of this Act;
(2) releases to comply with article III(d) of the Colorado River Compact, less such quantities of water delivered into the Colorado River
below Lee Ferry to the credit of the States of the Upper Division from
other sources; and
(3) storage of water not required for the releases specified in clauses
(1) and (2) of this subsection to the extent that the Secretary, after
consultation with the Upper Colorado River Commission and represenmtives of the three Lower Division States and taking into consideration all relevant factors (including, but not limited to, historic streamflows, the most critical period of record, and probabilities of water
supply), shall find this to be reasonably necessary to assure deliveries
under clauses (1) and (2) without impairment of annual consumptive
uses in the upper basin pursuant to the Colorado River Compact:
Proided, That water not so required to be stored shall be released from
Lake Powell: (i) to the extent it can be reasonably applied in the States
of the Lower Division to the uses specified in article III(e) of the Colorado River Compact, but no such releases shall be made when the
active storage in Lake Powell is less than the active storage in Lake
Mead, ~i) to mainmin, as nearly as practicable, active storage in Lake
Mead equal to the active storage in Lake Powell, and (til) to avoid
anticipated spills from Lake Powell. (82 Stat. 900; 43 U.S.C. $ 1552)
NOTmOFOPINXONS
Entironrnenti tipaet statements 1-5
Glen CanyonDarn 1
Lake Powell, ~nbow Bridge 6
1. fitironmenti tipact statements—
Glen Canyon Dam
It is reasonable for the Bureau of Rechmation to issuea comprehensiveenvironmental impact statement for the continuing
oPe~tlon of entire tilorado River &sin
ProJectand not to prepare a sitespecific environmental impact s~tement for the Glen

CanyonWm andReservoircomponentof the
project,whoseimpoundedwatersform Lake
Powell.The Colorado River BasinProject Act

itselfrecognizes the comprehensivemture of
the project 1) by providing in section 102(a)
thatthe purpose of the Act is the further comprehensive development of the water rezources of the Giorado River Basin and 2)
by requiring, in section 602(a), tkt the Secretary of the Interior promulgate criteria for
the storage and release of water from all of
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the storage unitsof the Colorado River Project, which include units authorized by the
Colorado River Storage Project Act, the
Boulder Canyon Project Act, and the Boulder
Canyon Project Adjustment Act. There is no
proposal for criteriaor anyother major action
under the NationalEnvironmentalPoficy Act
which involves the Glen Canyon Project singly. Moreover, the courts haverecognized the
interrehted and comprehensivedevelopment
of this water resource project. Badoni v. H&girssm, 638 F.2d 172 (lOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).
6. Lake PoweU, Rainbow Bridge
Congress has repealed the hst sentence of
section 3 of the Colorado River Storage Project Act and the proviso of section 1(2) of that
same Act, both designed to protect the Mlnbow Bridge, by (1) didlowing from the Pub
lic Works Appropriation Act, 1961, an
appropriation to initiate construction of fa.
cilities to protect tilnbow Bridge Natioml
Monument after specifically finding that the
impoundment of water in Glen Canyon Reservoir would not result h any structural damage to the bfidge, and (2) by includlng in the
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1961 Appropriations Act and all subsequent
public works appropriations acts through
1973 a proviso prohibiting the usc of funds
app~opfiated for the Upper Colorado River
Basin Fund for construction or operation of
facilities to prevent waters of Lake Powell
from entering any national monument. Nor
can a court order that the Glen Canyon Dam
be operated at a reduced level so thatthe lake
would not exceed the levelat whichit reaches
the outer boundary of the monument, as this
would havethe effect of placing the Glen Canyon facilities,asrehted to othersin the overall
system,at about one-half design capacity. TO
so
radically change the effectiveness of the
principal regulating reservoir would prevent
the at~inment of the objectives of the Colorado River Compact, the Colorado River
Storage Project Act, and the Colorado River
of the Earth v. AmBasinProject Act. Ftis
strmg, 485 F.2d 1 (lOth Clr. 1974), cert. de
nied, 414 U.S. 1171 (1974} accord, Bad@i v.
H@mon,
455 F. Supp. 641 (D. Utih 1977),
affd, 638 F.2d 172 (10 Cir. 1980), cert. denied, 452 U.S. 954 (1981).

b) [Submission of Criteria to States—Report rqired.]-Not
later than
January 1, 1970, the criteria proposed in accordance with the foregoing
subsection (a) of this section shall be submitted to the Governors of the
seven Colorado River Basin States and to such other parties and agencies
as the Secretary may deem appropriate for their review and comment. After
receipt of comments on the proposed criteria, but not later than July 1,
1970, the Secretary shall adopt appropriate criteria in accordance with this
section and publish the same in the Federal Register. Beginning January 1,
1972, and yearly thereafter, the Secretary shall transmit to the Congress
and to the Governors of the Colorado River Basin States a report describing
the actual operation under the adopted criteria for the preceding compact
water year and the projected operation for the current year. As a result of
actual operating experience or unforeseen circumstances, the Secretary may
thereafter modify the criteria to better achieve the purposes specified in
subsection (a) of this section, but only after correspondence with the Governors of the seven Colorado River Basin States and appropriate consultation with such State representatives as each Governor may designate.
(c) [Powerplant operation.]-Section
7 of the Colorado River Storage
Project Act shall be administered in accordance with the foregoing criteria.
(82. Stat. 900; 43 U.S.C. $ 1552)
Sec. 603. (a) [Upper basin rights unaffected.]-Rights
of the upper basin
to the consumptive use of water available to that basin from the Colorado
River system under the Colorado River- Compact shall not be reduced or
prejudiced by any use of such water in the lower basin.
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@)[upwr
Colorado Kver Commission maffeeted.]-Nothing
in this
Act sbll be construed so as to impair, conflict with, or otherwise change
the duties and powers of the Upper Colorado River Commission. (82 Stat.
901; 43 U.s.c, $ 1553)
See. 604. [Reclamation laws to govern.]-Except
as otherwise provided
in this Act, in constructing, operating, and mainlining
the units of the
projects herein and hereafter authorized, the Secretary shall be governed
by the Federal reclamation laws (Act of June 17, 1902; 32 Stat. 388, and
Acts amendatory thereof or supplementary thereto) to which laws this Act
shall be deemed a supplement. (82 Stat. 901; 43 U.S.C. $ 1554)
Sec. 605. [Federd Power Act limited.]-Part
I of the Federal Power Act
(41 Stat. 1063; 16 U.S.C. 791a–823) shall not be applicable to the reaches
of the main stream of the Colorado River between Hoover Dam and Glen
Canyon Dam until and unless otherwise provided by Congress. (82 Stat.
901; 43 U.s.c” $ 1555)
EXPLANATORY
NOTE
Reference h tie TexL PartI of tie Federal
Power Act, referred to in the text, appearsin

Volume I at page 262.

Sec. 606. [Definitions.) —As used in this Act, (a) all terms which are
defined in the Colorado River Compact shall have the meanings therein
defined;
@) “Main stream” means the main stream of the Colorado River downstream from Lee’ Ferry within the United States, including the reservoirs
thereon;
(c) “user” or “water user” in relation to main stream water in the lower
basin means the United States or any person or legal entity entitled under
the decree of the Supreme Court of the United States in Arizona against
California, and others (376 U.S. 340), to use main stream water when
available thereunder;
(d) “Active storage” means that amount of water in reservoir storage,
exclusive of bank storage, which can be released through the existing reservoir outlet works;
(e) “Colorado River Basin States” means the States of Arizona, California,
Colorado, Nevada, New Mexico, Utah, and Wyoming;
(f) “Western United S@tes” means those States lying wholly or in part
west of the Continental Divide; and
when used herein with reference to
(g) “Augment” or “augmentation”,
water, means to increase the supply of the Colorado River or its tributaries
by the introduction of water into the Colorado River system, which is in
addition to the natural supply of the system. (82 Stat. 901; 43 U.S.C. $
1556)
EXPLANATORY
NOTE
-Iative
Hitiry. S. 1004, Public Law
90-537 in the 90tll Con&ess. Reported in
Senatefrom Interior and Insuhr AffairsJuly

26, 1967; S. Rept. No. 408. Passed Senate
Au~st 7, 1967. Passed’House, amended, May
16, 1968. Senate asks for a conference July
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15, 1968. House aWees to a conference July
17, 1968. Conference report filed September
4, 1968; H.R. Rept. No. 1861. House a~ees
to conference report September5, 1968. Sen-
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ate a~ees to conference report September
12, 1968. Compauion bill H.R. 3300 reported in House from Interior and Insular
Affairs April 24, 1968; H.R. Rept. No. 1312.
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An act to estabfishthe Flaming Mrge National Recreation Area in the Statesof U&h and
Wyoming, and for other pupses. (Act of October 1, 1968, Pubfic Law 9@540, 82 S&t.
904)

[Sec. 1. Flaming Gorge National Recreation Area established.]-In
order to provide, in furtherance of the purposes of the Colorado River
storage project, for the public outdoor recreation use and enjoyment of
the Flaming Gorge Reservoir and surrounding lands in the States of Utah
and Wyoming and the conservation of scenic, scientific, historic, and other
values contributing to public enjoyment of such lands and waters, there is
hereby esmblished, subject to valid existing rights, the Flaming Gorge National Recreation Area in the States of Umh and Wyoming (hereinafter
referred to as the “recreation area’ ‘). The boundaries of the recreation area
shall be those shown on the map entitled “Proposed Fkming Gorge National Recreation Area,” which is on file and available for public inspection
in the office of the Chief, Forest Service, Department of Agriculture. (82
Stat. 904; 16 U.S.C. $ 460v)
%.2.
[Seeretary of Agricdture
to adrninister-tirfiation
witi CO1.
orado River storage proj-.]—The
administration, protection, and development of the recreation area shall be by the Secretary of Agriculture
(hereinafter called the “Secretary”) in accordance with the laws, rules, and
regulations applicable to mtional forests, in a manner coordinated with the
other purposes of the Colorado River storage project, and in such manner
as in his judgment will best provide for (1) public outdoor recreation benefits; (2) conservation of scenic, scientific, historic, and other values contributing to public enjoyment; and (3) such management, utilimtion, and
disposal of natural resources as in his judgment will promote or are compatible with, and do not significantly impair the purposes for which the
recreation area is established: Prmided, That lands or waters needed or used
for the operation of the Colorado River storage project shall continue to
be administered by the Secretary of the Interior to the extent he determines
to be required for such operation. (82 Stit. 904; 16 U.S.C. $ 460v-1)
See. 3. [Publication of bundaries.]-Within
six months after the effective date of this Act, the Secretary shall publish in the Federal Register
a detailed description of the boundaries of the recreation area. Following
such publication, the Secretary may make minor adjustments in the boundary of the recreation area by publication of the amended description thereof
in the Federal Register: Prmided, That the total acreage of the recreation
area within the adjusted boundary does not exceed the acreage of the
recreation area as shown on the map referred to in section 1 hereof. (82
Stat. 904; 16 U.S.C. $ 460v-2)
See. 4. [Re~lation
of hunting, fishing, and trapping—Stite
laws unaffeeted.]-The
Secretary shall permit hunting, fishing, and trapping on
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the lands and waters under his jurisdiction within the recreation area in
accordance with the applicable Federal and State laws: Prmided, That the
Secretary, after consultation with the respective State fish and game commissions, may issue regulations designating zones where and establishing
periods when no hunting, fishing, or trapping shall be permitted for reasons
of public safety, administration, or public use and enjoyment. Nothing in
this Act shall affect the jurisdiction or responsibilities of the States of Utah
and Wyoming under other provisions of State laws with respect to hunting
and fishing. (82 Stat. 904; 16 U.S.C. $ 460v-3)
S-. 5. [Lands withdrawn from entry under mining laws—Reeeipta
from leases.]—The
bnds within the recreation area, subject to valid existing rights, are hereby withdrawn from location, entry, and patent under
the United States mining laws. The Secretary of the Interior, under such
regulations as he deems appropriate, may permit the removal of the nonleasable minerals from lands or interests in lands within the recreation area
in the manner prescribed by section 10 of the Act of August 4, 1939, as
amended (53 Stat. 1196; 43 U.S.C. 387), and he may permit the removal
of leasable minerals from lands or interests in lands within the recreation
area in accordance with the Mineral Leasing Act of February 24, 1920, as
amended (30 U.S.C. 181 et seq.), or the Acquired Lands Mineral Leasing
Act of August 7, 1947 (30 U.S.C. 351 et seq.), if he finds that such disposition would not have significant adverse effects on the purposes of the
Colorado River storage project and the Secretary of Agriculture finds that
such disposition would not have significant adverse effects on the purposes
of the recreation area: Prmided, That any lease or permit respecting such
minerals in the recreation area shall be issued only with the consent of the
Secretary of Agriculture and subject to such conditions as he may prescribe.
All receipts derived from permits and leases issued under the authority
of this section for removal of nonleasable minerals shall be paid into the
same funds or accounts in the Treasury of the United States and shall be
distributed in the same manner as provided for receipts from national forests. Any receipts derived from permits or leases issued on lands in the
recreation area under the Mineral Leasing Act of February 25, 1920, as
amended, or the Act of August 7, 1947, shall be disposed of as provided
in the applicable Act. (82. Stat. 904; 16 U.S.C. $ 640v-4)
EXPLANATORY
NOTE
References in tie TexL The Act of August Act of February 25, 1920 (30 U.S.C. $ 181
4,1939, asamended (53 Stat. 1196,43 U.S.C. etseq.), concerning receip~ received from per$387 et seg.),referred to in the text, is the mits and leases,appears in Volume I at page
Recbmation Project Act of 1939. Section 10 249. That extract, section 35, provides for
52~z% of the money received from such perthereof appearsin Volume I at page 656. The
Acquired Lands Mineral Leasing Act of Au- mits or leasesto be paid into the reclamation
gust 7, 1947 (30 U.S.C. $ 351 et seq.), also fund establishedby the Reclamation Act of
referred to in the text, does not appear June 17, 1902. The balance of the Mineral
herein. An extract from the Mineral Leasing Leasing Act does not appear herein.

k.
6. [Ashley National Forest expanded.]-The
boundaries of the
Ashley National Forest are hereby extended to include all of the lands not
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presently within such boundaries lying within the recreation area as described in accordance with sections 1 and 3 of this Act. (82 Stat. 905; 16
U.S.C. $ 640v-5)
Sec. 7. [Unused public lands of Colorado River storage project within
Recreation Area added to Ashley National Forest-Limitations.]-Subject to any valid claim or entry now existing and hereafter legally maintained, all public lands of the United States and all lands of the United
States heretofore or hereafter acquired or reserved for use in connection
with the Colorado River storage project within the exterior boundaries of
the recreation area which have not heretofore been added to and made a
part of the Ashley National Forest, and all lands of the United States acquired for the purpose of the recreation area, are hereby added to and
made a part of the Ashley National Forest: Prmided, That lands within the
flow lines of any reservoir operated and maintafied by the Department of
the Interior or otherwise needed or used for the operation of the Colorado
River storage project shall continue to be administered by the Secretary of
the Interior to the extent he determines to be required for such operation.
(82 Stat. 905; 16 U.S.C. ~ 640v-6)
Sec. 8. [Availability of funds.]-Funds
hereafter appropriated and available for the acquisition of lands and waters and interests therein in the
national forest system pursuant to section 6 of the Act of September 3,
1964 (78 Stat. 897, 903), shall be available for the acquisition of any lands,
waters, and interests therein within the boundaries of the recreation area.
(82 Stat. 905; 16 U.S.C. $ 640v-7)
EXPLANATORY
Nom
Refermce in tie Text.The Act of Septem- providesfor theallocationof moneysfor Fedber 3, 1964 (78 Stat. 897), referred to in the
text, is the Md and Water Conservation
Fund Act of 1965. Section 6 of the Act, which

eml purposes, appears in Volume III at page
1793.

Sec. 9. [Stati laws unaff-.]—Nothing
in this Act shall deprive any
State or political subdivision thereof of its right to exercise civil and criminal
jurisdiction within the recreation area consistent with the provisions of this
Act, or of its right to tax persons, corporations, franchises, or other nonFederal property, includlng mineral or other interests, in or on lands or
waters within the recreation area. (82. Stat. 905; 16 U.S.C. $ 640v-8)
mPLANATORYNOTE
ti~slative HIstiry. S. 444, PubEcLaw 90540 in the 90tb Congress. Reported in Senate
from Interior and Insutar Affairs May 27,
1968; S. Rept. No. 1150. PassedSenate May

29, 1968. %ssed House September 16, 1968.
Companion bill H.R. 15245 reported in
House from Interior and Insular Affairs Sep
tember 4, 1968; H.R. Rept. No. 1854.
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ACT

An act to protide for a National Wild and Scenic Rivers Systemand for other purposes. (Act
of O~ober 2, 1968, Pubhc Law 9@542, 82 Sat. 906)

[Sec. 1. Short tide]—(a) This Act maybe cited as the “Wild and Scenic
Rivers Act:’ (82 Stat 906; 16 U.S.C. $1271 note)
@)[Nationd
policy.]-It
is hereby declared to be the policy of the United
States that certain selected rivers of the Nation which, with their immediate
environments, possess outstandingly remarkable scenic, recreational, ge~
logic, fish and wildlife, historic, cultural, or other similar values, shall be
preserved in free-flowing condition, and that they and their immediate
environments shall be protected for the benefit and enjoyment of present
and future generations. The Congress declares that the established national
policy of dam and other construction at appropriate sections of the rivers
of the United States needs to be complemented by a policy that would
preserve other selected rivers or sections thereof in their free-flowing condition to protect the water quality of such rivers and to fulfill other vital
national conservation purposes. (82 Stat. 906; 16 U.S.C. $ 1271)
(c) [P~se.]-The
purpose of this Act is to implement this policy by
instituting a national wild and scenic rivers system, by designating the initial
components of that system, and by prescribing the methods by which and
standards according to which additional components may be added to the
system from time to time. (82 Stat. 906; 16 U.S.C. $ 1272)
~.
2. (a) [System established-Desi~ation
by State tiver~ent—
Atilnistration
of federdly owned lands.]-The
national wild and scenic
rivers system shall comprise rivers (i) that are authorized for inclusion
therein by Act of Congress, or (ii) that are designated as wild, scenic or
recreational rivers by or pursuant to an act of the legislature of the State
or States through which they flow, that are to be permanently administered
as wild, scenic or recreational rivers by an agency or political subdivision
of the State or States concerned that are found by the Secretary of the
Interior, upon application of the Governor of the State or the Governors
of the States concerned, or a person or persons thereunto duly appointed
by Klm or them, to meet the criteria established in this Act and such criteria
supplementary thereto as he may prescribe, and that are approved by him
for inclusion in the system, including, upon application of the Governor of
the State concerned, the Allagash Wilderness Waterway, Maine; that segment of the Wolf River, Wisconsin, which flows through Langlade County;
and that segment of the New River in North Carolina extending from its
confluence with Dog Creek downstream approximately 26.5 miles to the
Virginia State line. Upon receipt of an application under clause (ii) of this
subsection, the Secretary shall notify the Federal Energy Regulatory Commission and publish such application in the Federal Register. Each river
designated under clause (ii) shall be administered by the State or political
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subdivision thereof without expense to the United States other than for
administration and management of federally owned lands. For purposes of
the preceding sentence, amounts made available to any State or political
subdivision under the Land and Water Conservation Act of 1965 or any
other provision of law shall not be treated as an expense to the United
S@tes. Nothing in this subsection shall be construed to provide for the
transfer to, or administration by, a State or local authority of any federally
owned lands which are within the boundaries of any river included within
the system under clause (ii).
EXPLANATORY
Nom
1978Amendment.Section761 of the Act
of November10, 1978 (PublicLaw95-625,
92 Stat. 3533) amended subsection (a) by
adding languagerequiring notification of the
Federal tiergy Regulatory ~mmission and
publication of any application in the FedeA
Registeu mating the atilnistration of federally owned lands an expense of the United
State~providing tbt amountsavailableto the
Stites under other provisionsof lawfor S~te
designated rivers shall not be treated as an
expense of the United States;and providing
that federally owned hnds within boundaries
of Statedesi~ted riversshallnot be deemed
to be owned or atilnistered by Stateor 1-1
authority. The 1978 Act does not appear

herein.
1976 Amendment Section 1(1) of the Act
of September 11, 1976 (Pubtic Law 94A07,
90 Stit. 1238) amended subsection(a) by adding language providing for inclusion of the
specified segmentof the New River in North
Carotiia. The 1976 Act does not appear
herein.
Ref~nce
ti tie Text The Land and
Water Conservation Act of 1965 [sic], r~
ferred to in subsection (a) of the text, is the
Land and Water Conwrvation Fund Act of
1965 (Act of September 3, 1964, Pubtic Law
88-578, 78 Stat. 897). The Act appears in
Volume 111at page 1785.

@) [Eligibility for inclusion+riteria.]-A
wild, scenic or recreational
river area eligible to be included in the system is a free-flowing stream and
the related adjacent land area that possesses one or more of the values
referred to in section 1, subsection (b) of this Act. Every wild, scenic or
recreational river in its free-flowing condition, or upon restoration to this
condition, shall be considered eligible for inclusion in the national wild and
scenic rivers system and, if included, shall be classified, designated, and
administered as one of the following
(1) Wild river areas— Those rivers or sections of rivers that are free
of impoundments and generally inaccessible except by trail, with watersheds or shorelines essentially primitive and waters unpolluted.
These represent vestiges of primitive America.
(2) Scenic river areas —Those rivers or sections of rivers that are free
of impoundments, with shorelines or watersheds still largely primitive
and shorelines largely undeveloped, but accessible in places by roads.
(3) Recreational river areas—Those rivers or sections of rivers that
are readily accessible by road or railroad, that may have some development along their shorelines, and that may have undergone some impoundment, or diversion in the past. (82 Stat. 906; $ l(l), Act of
September 11, 1976, 90 Stat. 1238; $761, Act of November 10, 1978,
92 Stat. 3533; 16 U.S.C. $ 1273)
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See. 3. (a) [Components of system.]— The following rivers and the land
adjacent thereto are hereby designated as components of the national wild
and scenic rivers system:
(1) Clearwater, Middle Fork, Idaho—The
Middle Fork from the town
of Kooskia upstream to the town of Lowell; the Lochsa River from its
junction with the Selway at Lowell forming the Middle Fork, upstream to
the Powell Ranger Station; and the Selway River from Lowell upstream to
its origin; to be administered by the Secretary of Agriculture.
(2) Eleventh Point, Missouri—The segment of the river extending downstream from Thomasville to State Highway 142; to be administered by the
Secretary of Agriculture.
(3) Feather, California —The entire Middle Fork downstream from the
confluence of its tributary streams one kilometer south of Beckwourth,
California; to be administered by the Secretary of Agriculture.
(4) Rio Grande, New Mexico—The
segment extending from the Colorado State line downstream to the State Highway 96 crossing, and the
lower four miles of the Red River; to be administered by the Secretary of
the Interior.
(5) Rogue, Oregon—The
segment of the river extending from the
mouth of the Applegate River downstream to the Lobster Creek Bridge;
to be administered by agencies of the Departments of the Interior or Agriculture as agreed upon by the Secretaries of said Departments or as directed by the President.
(6) Saint Croix, Minnesota and Wisconsin—The
segment between the
dam near Taylors Falls, Minnesota, and the dam near Gordon, Wisconsin,
and its tributary, the Namekago, from Lake Namekago downstream to its
confluence with the Saint Croix; to be administered by the Secretary of the
Interior: Prtided,
That except as may be required in connection with items
(a) and (b) of this paragraph, no funds available to carry out the provisions
of this Act may be expended for the acquisition or development of lands
in connection with, or for administration under this act of, that portion of
the Saint Croix River between the dam near Taylors Falls, Minnesota, and
the upstream end of Big Island in Wisconsin, until sixty days after the date
on which the Secretary has transmitted to the President of the Senate and
Speaker of the House of Representatives a proposed cooperative agreement
between the Northern States Power Company and the United States (a)
whereby the company agrees to convey to the United States, without charge,
appropriate interests in certain of its lands between the dam near Taylors
Falls, Minnesota, and the upstream end of Big Island in Wisconsin, including
the company’s right, title, and interest to approximately one hundred acres
per mile, and @) providing for the use and development of other lands and
interests in land retained by the company between said points adjacent to
the river in a manner which shall complement and not be inconsistent with
the purposes for which the lands and interests in land donated by the company are administered under this Act. Said agreement may also include
provision for State or local governmental participation as authorized under
subsection (e) of section 10 of this Act. A one-thousand-three-hundred-and-
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eighty-acre portion of the area commonly known as the Velie Estate, located
adjacent to the Saint Croix River in Douglas County, Wisconsin, as depicted
on the map entitled “Boundary Map/Velie Es@te—Saint Croix National
Scenic Riverway”, dated September 1980, and numbered 630-90,001, may
be acquired by the Secretary without regard to any acreage limitation set
forth in subsection (b) of this section or subsection (a) or @) of section 6
of this Act.
(7) Salmon, Middle Fork, Idaho—From its origin to its confluence with
the main Salmon River; to be administered by the Secrehry of Agriculture.
(8) Wolf, Wisconsin—From the Langlade-Menominee
County line downstream to Keshena Falls; to be administered by the Secretary of the Interior.
(9) Lower Saint Croix, Minnesota and Wisconsin—The
segment between
the dam near Taylors Falls and its confluence with the Mississippi River:
Prmided, (i) That the upper twenty-seven miles of this river segment shall
be administered by the Secretary of the Interioc and (ii) That the lower
twenty-five miles shall be designated by the Secretary upon his approval of
an application for such designation made by the Governors of the State of
Minnesota and Wisconsin.
(10) Chattooga, North Carolina, South Carolina, Georgia—The
Segment from 0.8 mile below Cashiers Lake in North Carolim to Tugaloo
Reservoir, and the West Fork Chattooga River from its junction with Chattooga upstream 7.3 miles, as generally depicted on the boundary map entitled “Proposed
Wild and Scenic Chattooga
River and Corridor
Boundary”, dated August 1973; to be administered by the Secretary of
Agriculture: Pr~tied,
That the Secretary of Agriculture shall take such
action as is provided for under subsection (b) of this section within one year
from May 10, 1974: Prwided further, That for the purposes of this river,
there are authorized to be appropriated not more than $5,200,000 for the
acquisition of lands and interests in lands and not more than $809,000 for
development.
(11) Rapid River, Idaho-The
segment from the headwaiters of the main
stem to the national forest boundary and the segment of the West Fork
from the wilderness boundary downstream to the confluence with the main
stem, as a wild river.
(12) Snake, Idaho and Oregon—The
segment from Hells Canyon Dam
downstream to Pittsburgh Landing, as a wild river; and the segment from
Pittsburgh Landing downstream to an eastward extension of the north
boundary of section 1, township 5 north, range 47 east, Willamette meridian, as a scenic river.
(13) Flathead, Montana-The
North Fork from the Canadian border
downstream to its confluence with the Middle Fork; the Middle Fork from
its headwaiters to its confluence to the South Fork; and the South Fork from
its origin to the Hungry Horse Reservoir, as generally depicted on the map
entitled “Proposed Flathead Wild and Scenic River Boundary Location”
dated February 1976; to be administered by agencies of the Departments
of the Interior and Agriculture as agreed upon by the Secretaries of such
Departments or as directed by the President. Action required to be taken
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under subsection (b) of this section shall be taken within one year from
October 12, 1976. For the purposes of this river, there are authorized to
be appropriated not more than $6,719,000 for the acquisition of lands and
interests in hds. No funds authorized to be appropriated pursuant to this
paragraph shall be available prior to October 1, 1977.
(14) Missouri, Montana-The
segment from Fort Benton one hundred
and forty-nine miles downstream to Robinson Bridge, as generally depicted
on the boundary map entitled “Missouri Breaks Freeflowing River Proposal”, dated October 1975, to be administered by the Secretary of the
Interior. For the purposes of this river, there are authorized to be appropriated not more than $1,800,000 for the acquisition of lands and interests
in lands. No funds authorized to be appropriated pursuant to this paragraph
shall be available prior to October 1, 1977.
(15) Obed, Tennessee —The segment from the western edge of the Catoosa Wildlife Management Area to the confluence with the Emory River;
Clear Creek from the Mor@n County line to the confluence with the Obed
River, Daddys Creek from the Morgan County line to the confluence with
tie Obed Riveu and the Emory River from the confluence with the Obed
River to the Nemo bridge as generally depicted and classified on the stream
classification map dated December 1973. The Secretary of the Interior shall
take such action, with the participation of the State of Tennessee as is
provided for under subsection (b) of this section within one year following
October 12, 1976. The development plan required by such subsection (b)
shall include cooperative agreements between the Smte of Tennessee acting
through the Wildlife Resources Agency and the Secretary of the Interior.
Lands within the Wild and Scenic River boundaries that are currently part
of the Catoosa Wildlife Management Area shall continue to be owned and
managed by the Tennessee Wildlife Resources Agency in such a way as to
protect the wildlife resources and primitive character of the area, and without further development or roads, campsites, or associated recreational
facilities unless deemed necessary by that agency for wildlife management
practices. The Obed Wild and Scenic River shall be managed by the Secretary of the Interior. For the purposes of carrying out the provisions of
this Act with respect to this river, there are authorized to be appropriated
such sums as may be necessary, but not to exceed $2,000,000 for the acquisition of bnds or interests in lands and not to exceed $400,000 for
development. No funds authorized to be appropriated pursuant to this
paragraph shall be avaikble prior to October 1, 1977.
(16) Pere Marquette, Michi@n—The
segment downstream from the
junction of the Middle and Little South Branches to itsjunction with United
States Highway 31 as generally depicted on the boundary map entitled
“Proposed Boundary Location, Pere Marquette Wild and Scenic River:’;
to be administered by the Secretary of Agriculture. After consultation with
State and local governments and the interested public, the Secretary shall
take such action as is provided for under subsection (b) of this section with
respect to the segment referred to in this paragraph within one year from
November 10, 1978. Any development or management plan prepared pur-
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suant to subsection (b) of this section shall include (a) provisions for the
dissemination of information to river users and (b) such regulations relating
to the recreational and other uses of the river as may be necessary in order
to protect the area comprising such river (including lands contiguous or
adjacent thereto) from damage or destruction by reason of overuse and to
protect its scenic, historic, esthetic and scientific values. Such regulations
shall further contain procedures and means which shall be utilized in the
enforcement of such development and management plan. For the purposes
of carrying out the provisions of this Act with respect to the river designated
by this paragraph, there are authorized to be appropriated not more than
$8,125,000 for the acquisition of lands or interests in lands and $402,000
for development.
(17) Rio Grande, Texas—The segment on the United States side of the
river from river mile 842.3 above Mariscal Canyon downstream to river
mile 651.1 at the Terrell-Val Verde County line; to be administered by the
Secremry of the Interior. The Secretary shall, within two years after November 10, 1978, take such action with respect to the segment referred to
in this paragraph as is provided for under subsection (b) of this section.
The action required by such subsection (b) shall be undertaken by the
Secretary, after consultation with the United Stites Commissioner, International Boundary and Water Commission, United States and Mexico, and
appropriate officials of the State of Texas and its political subdivisions. The
development pllan required by subsection (b) of this section shall be construed to be a general management plan only for the United States side of
the river and such plan shall include, but not be limited to, the establishment
of a detailed boundary which shall include an average of not more than
160 acres per mile. Nothing in this Act shall be construed to be in conflict
with—
(A) the commitments or agreements of the United States made by
or in pursuance of the treaty between the United States and Mexico
regarding the utilization of the Colorado and Tijuana Rivers and of
the Rio Grande, signed at Washington, February 1944 (59 Stat. 1219),
or
(B) the treaty between the United States and Mexico regarding maintenance of the Rio Grande and Colorado River as the international
boundary between the United States and Mexico, signed November 23,
1970.
For purposes of carrying out the provisions of this Act with respect to the
river designated by this paragraph, there are authorized to be appropriated
such sums as may be necessary, but not more than $1,650,000 for the
acquisition of lands and interests in lands and not more than $1,800,000
for development.
(18) Skagit, Washington —The segment from the pipeline crossing at
Sedro-Woolley upstream to and including the mouth of Bacon Creek; the
Cascade River from its mouth to the junction of its North and South Forks;
the South Fork to the boundary of the Glacier Peak Wilderness Area; the
Suiattle River from its mouth to the boundary of the Glacier Peak Wil-
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derness Area at Milk Creek; the Sauk River from its mouth to its junction
with Elliott Creek; the North Fork of the Sauk River from its junction with
the South Fork of the Sauk to the boundary of the Glacier Peak Wilderness
Area; as generally depicted on the boundary map entitled “Skagit River—
River Area Boundary”; all segments to be administered by the Secretary
of Agriculture. Riprapping related to natural channels with natural rock
along the shorelines of the Skagit segment to preserve and protect agricultural land shall not be considered inconsistent with the values for which
such segment is designated. After consultation with affected Federal agencies, State and local government and the interested public, the Secretary
shall take such action as is provided for under subsection (b) of this section
with respect to the segments referred to in this paragraph within one year
from November 10, 1978; as part of such action, the Secretary of Agriculture shall investigate that portion of the North Fork of the Cascade River
from its confluence with the South Fork to the boundary of the North
Cascades National Park and if such portion is found to qualify for inclusion,
it shall be treated as a component of the Wild and Scenic Rivers System
designated under this section upon publication by the Secretary of notification to that effect in the Federal Register. For the purposes of carrying
out the provisions of this Act with respect to the river designated by this
paragraph there are authorized
to be appropriated
not more than
$11,734,000 for the acquisition of lands or interest in lands and not more
than $332,000 for development.
(19) Upper Delaware River, New York and Pennsylvania—The segment
of the Upper Delaware River from the confluence of the East and West
branches below Hancock, New York, to the existing railroad bridge immediately downstream of Cherry Island in the vicinity of Sparrow Bush,
New York, as depicted on the boundary map entitled “The Upper Delaware
Scenic and Recreational River”, dated April 1978; to be administered by
the Secretary of the Interior. Subsection ~) of this section shall not apply,
and the boundaries and classifications of the river shall be as specified on
the map referred to in the preceding sentence, except to the extent that
such boundaries or classifications are modified pursuant to section 704(c)
of the National Parks and Recreation Act of 1978. Such boundaries and
classifications shall be published in the Federal Register and shall not become effective until ninety days after they have been forwarded to the
Committee on Interior and Insular Affairs of the United States House of
Representatives and the Committee on Energy and Natural Resources of
the United States Senate. For purposes of carrying out the provisions of
this Act with respect to the river designated by this paragraph there are
authorized to be appropriated such sums as may be necessary.
(20) Delaware, New York, Pennsylvania, and New Jersey—The segment
from the point where the river crosses the northern boundary of the Delaware Water Gap National Recreation Area to the point where the river
crosses the southern boundary of such recreation area; to be administered
by the Secretary of the Interior. For purposes of carrying out this Act with
respect to the river designated by this paragraph, there are authorized to
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be appropriated such sums as may be necessary. Action required to be taken
under subsection @) of this section with respect to such segment shall be
taken within one year from November 10, 1978, except that, with respect
to such segment, in lieu of the boundaries provided for in such subsection
(b), the boundaries shall be the banks of the river. Any visitors facilities
established for purposes of use and enjoyment of the river under the authority of the Act establishing the Delaware Water Gap National Recreation
Area shall be compatible with the purposes of this Act and shall be located
at an appropriate distance from the river.
(21) American, California— The North Fork from a point 0.3 mile above
Heath Springs downstream to a point approximately 1,000 feet upstream
of the Colfax-Iowa Hill Bridge, including the Gold Run Addhion Area, as
generally depicted on the map entitled “Proposed Boundary Maps” contained in Appendix I of the document dated January 1978 and entitled “A
Proposal: North Fork American Wild and Scenic River” published by the
United States Forest Service, Department of Agriculture; to be designated
as a wild river and to be administered by agencies of the Departments of
Interior and Agriculture as agreed upon by the Secretaries of such Departments or as directed by the President. Action required to be taken
under subsection (b) shall be taken within one year after November 10,
1978; in applying such subsection (b) in the case of the Gold Run Addition
Area, the acreage limitation specified therein shall not apply and in applying
section 6, subsection (g)(3) of this Act, January 1, 1977 shall be substituted
for January 1, 1967. For purposes of carrying out the provisions of this Act
with respect to the river designated by this paragraph, there are authorized
to be approprbted
not more than $850,000 for the acquisition of lands
and interests in land and not more than $765,000 for development.
(22) Missouri River, Nebraska, South Dakota—The segment from Gavins Point Dam, South Dakota, fifty-nine miles downstream to Ponca State
Park, Nebraska, as generally depicted in the document entitled “Review
Report for Water Resources Development, South Dakota, Nebraska, North
Dakota, Montana”, prepared by the Division Engineer, Missouri River Division, Corps of Engineers, dated August 1977 (hereinafter in this paragraph referred to as the “August 1977 Report”). Such segment shall be
administered as a recreational river by the Secretary. The Secretary shall
enter into a written cooperative agreement with the Secretary of the Army
(acting through the Chief of Engineers) for construction and maintenance
of bank stabilization work and appropriate recreational development. After
public notice and consultation with the State and local governments, other
interested organizations and associations, and the interested public, the
Secretary shall take such action as is required pursuant to subsection (b) of
this section within one year from November 10, 1978. In administering
such river, the Secretary shall, to the extent, and in a manner, consistent
with this section—
(A) provide O) for the construction by the United States of such recreation river features and streambank stabilization structures as the
Secretary of the Army (acting through the Chief of Engineers) deems
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necessary and advisable in connection with the segment designated by
this paragraph, and (ii) for the operation and maintenance of all streambank stabilization structures constructed in connection with such segment (including both structures constructed before November
10,
1978, and structures constructed after such date, and including both
structures constructed under the authoritv of this section and structures
constructed under the authority of any ~ther Act); and
(B) permit access for such pumping and associated pipelines as may
be necessary to assure an adequate supply of water for owners of land
adjacent to such segment and for fish, wildlife, and recreational uses
outside tie river corridor established pursuant to this paragraph.
The streambank structures to be constructed and maintained under sub
paragraph (A) shall include, but not be limited to, structures at such sites
as are spec~led with respect to such segment on pages 62 and 63 of the
August 1977 Report, except that sites for such structures may be relocated
to the extent deemed necessary by the Secretary of the Army (acting
through the Chief of Engineers) by reason of physical changes in the river
or river area. The Secretary of the Army (acting through the Chief of
Engineers) shall condition the construction or maintenance of any streambank stabilization structure or of any recreational river feature at any site
under subparagraph (A)fi) upon the availability to the United States of such
land and interests in land in such ownershi~ as he deems necessarv to carrv
out such construction or maintenance and to protect and enhance the rive;
in accordance with the purposes of this chapter. Administration of the river
segment designated by this paragraph shall be in coordination with, and
pursuant to the advice of a Recreational River Advisory Group which shall
be established by the Secretary. Such Group may include in its membership,
representatives of the affected States and ~olitical subdivisions thereof, affe~ted Federal agencies, and such or~nizeb private groups as the Secre&ry
deems desirable. Notwithstanding the authority to the contrary contained
in section 6, subsection (a) of this Act, no land or interests in land may be
acquired without the consent of the owner: Prmided, That not to exceed
5 per centum of the acreage within the designated river boundaries may
be acauired in less than fee title without the consent of the owner. in such
insta~ce of the Secretary’s determination that activities are occurring, or
threatening to occur thereon which constitute serious damage or threat to
the integrity of the river corridor, in accordance with the values for which
this river was designated. For purposes of carrying out the provisions of
this Act with respect to the river designated by this paragraph, there are
authorized to be appropriated not to exceed $21,000,000, for acquisition
of lands and interests in lands and for development.
(23) Saint Joe, Idaho— The segment above the confluence of the North
Fork of the Saint Joe River to Spruce Tree Campground, as a recreational
river; the segment above Spruce Tree Campground to Saint Joe Lake, as
a wild river, as generally depicted on the map entitled “Saint Joe River
Corridor Map” on file with the Chief of the Forest Service and dated
September 197 8; to be administered by the Secretary of Agriculture. Not1

,
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withstanding any other provision of law, the chsification
of the Saint Joe
River under this paragraph and the subsequent development plan for the
river prepared by the Secretary of Agriculture shall at no time interfere
with or restriet the maintenance, use, or access to existing or future roads
within the adjacent lands nor interfere with or restrict present use of or
future construction of bridges across that portion of the SaintJoe designated
as a “recreational river” under this paragraph. Dredge or placer mining
shall be prohibited within the banks or beds of the main stem of the Saint
Joe and its tributary streams in their entirety above the cofiuence
of the
main stem with the North Fork of the river. Nothing in this Act shall be
deemed to prohibit the removal of sand and gravel above the high water
mark of the Saint Joe River and its tributaries within the river corridor by
or under the authority of any public body or its agents for the purposes of
construction or maintenance of roads. The Secretiry shall take such action
as is required under subsection @) of this section within one year from
November 10, 1978. For the purposes of this river, there are authorized
to be appropriated not more than $1,000,000 for the acquisition of lands
or interest in kds.
(24) Salmon, Idaho-(A)
The segment of the main riverfrom the mouth
of the North Fork of the Salmon River downstream to Long Tom Bar in
the following classes:
(i) the forty-six-mile segment from the mouth of the North Fork of
the Salmon River to Corn Creek as a recreational river; and
(ii) the seventy-nine-mile segment from Corn Creek to Long Tom
Bar as a wild river; all as generally depicted on a map entitled “Salmon
River” dated November 1979, which is on file and available for public
inspection in the Office of the Chief, Forest Service, United States
Department of Agriculture.
(B) This segment shall be administered by the Secretary of Agriculture:
Prmided, That after consultation with State and local governments and the
interested public, the Secretary shall take such action as is required by
subsection (b) of this section within one year from July 23, 1980.
(C) The use of motorboats (including motorized jetboats) within this
segment of the Salmon River shall be permitted to continue at a level not
less than the level of use which occurred during calendar year 1978,
(D) Subject to existing rights of the State of Idaho, including the right
of access, with respect to the beds of navigable streams, tributaries or rivers,
dredge and placer mining in any form includlng any use of machinery for
the removal of sand and gravel for mining purposes shall be prohibited
within the segment of the Salmon River designated as a component of the
Wild and Scenic Rivers System by this paragraph, within the fifty-threemile segment of the Salmon River from Hammer Creek downstream to the
confluence of the Snake River, and within the Middle Fork of the Salmon
River; and its tributary streams in their entireity: Prmided, That nothing
in this paragraph shall be deemed to prohibit the removal of sand and gravel,
outside the boundaries of the River of No Return Wilderness or the GospelHump Wilderness, above the high water mark of the Salmon River or the
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Middle Fork and its tributaries for the purposes of construction or maintenance of public roads; Prmidedfirther, That this paragraph shall not apply
to any written mineral leases approved by the Board of Land Commissioners
of the State of Idaho prior to January 1, 1980.
(E) The provisions of section 7(a) of this Act with respect to the licensing
of dams, water conduits, reservoirs, powerhouses, transmission lines or
other project works, shall apply to the fifty-three-mile segment of the
Salmon River from Hammer Creek downstream to the confluence of the
Snake River.
(F) For the purposes of the segment of the Salmon River designated as
a component of the Wild and Scenic Rivers System by this paragraph, there
is hereby authorized to be appropriated from the Land and Water Conservation Fund, after October 1, 1980, not more than $6,200,000 for the
acquisition of lands and interests in lands.
(25) Alagnak, Alaska— That segment of the main stem and the major
tributary to the Alagnak, the Nonvianuk River, within Katmai National
Preserve; to be administered by the Secretary of the Interior.
(26) Alatna, Alaska— The main stem within the Gates of the Arctic National Park; to be administered by the Secretary of the Interior.
(27) Aniakchak, Alaska—That portion of the river, including its major
tributaries, Hidden Creek, Mystery Creek, Albert Johnson Creek, and
North Fork Aniakchak River, within the Aniakchak National Monument
and National Preserve; to be administered by the Secretary of the Interior.
(28) Charley, Alaska—The entire river, includlng its major tributaries,
Copper Creek, Bonanza Creek, Hosford Creek, Derwent Creek, Flat-Orthmer Creek, Crescent Creek, and Moraine Creek, within the Yukon-Charley
Rivers National Preserve; to be administered by the Secretary of the Interior.
(29) Chilikadrotna, Alaska—That portion of the river within the Lake
Clark National Park and Preserve; to be administered by the Secretary of
the Interior.
(30) John, Alaska—That portion within the Gates of the Arctic National
Park; to be administered by the Secretary of the Interior,
(31) Kobuk, Alaska—That portion within the Gates of the Arctic National Park and Preserve; to be administered by the Secretary of the Interior.
(32) Mulchatna, Alaska—That portion within the Lake Clark National
Park and Preserve; to be administered by the Secretary of the Interior.
(33) Noatak, Alaska—The river from its source in the Gates of the Arctic
National Park to its confluence with the Kelly River in the Noatak National
Preserve; to be administered by the Secretary of the Interior.
(34) North Fork of the Koyukuk, Alaska —That portion within the Gates
of the Arctic National Park; to be administered by the Secretary of the
Interior.
(35) Salmon, Alaska—That portion within the Kobuk Valley National
Park; to be administered by the Secretary of the Interior.
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(36) Tinay~k,
Alaska—That portion within the Gates of the Arctic
National Park; to be administered by the Secretary of the Interior.
(37) Tlikakila, Alaska-That
portion within the Lake Clark National
Park; to be administered by the Secretary of the Interior.
(38) Andreafsky, Alaska—That portion from its source, including all
headwaiters, and the East Fork, within the boundary of the Yukon Delta
National Wildlife Refuge; to be administered by the Secretary of the Interior.
(39) Ivishak, Alaska-That
portion from its source, including all headwaitersand an unnamed tributary from Porcupine Lake within the boundary
of the Arctic National Wildlife Range; to be administered by the Secretary
of the Interior.
(40) Nowitna, Alaska-That
portion from the point where the river
crosses the west limit of township 18 south, range 22 east, Kateel River
meridian, to its confluence with the Yukon River within the boundaries of
the Nowitna National Wildlife Refuge; to be administered by the Secretary
of the Interior.
(41) Selawilc, Alaska-That
portion from a fork of the headwaiters in
township 12 north, range 10 east, Kateel River meridian to the confluence
of the Ku~mk River; within the Selawik National Wildlife Refuge to be
administered Oy the Secretary of the Interior.
(42) Sheenjek, Alaska— The segment within the Arctic National Wildlife
Refuge; to be administered
by the Secretary of the Interior.
(43) Wind, Alaska-That
portion from its source, including
all headwaiters and one unnamed tributary in township 13 south, within the boundaries of the Arctic National Wildlife
Refuge; to be administered
by the
Secreury
of the Interior.
(44) Alagnak, Alaska-Those
segments or portions of the main stem and
Nonvianuk tributary lying outside and westward of the Katmia [sic] National
Park/Preserve
and running to the west boundary
of township 13 south,
range 43 west; to be administered
by the Secretary of the Interior.
(45) Beaver Creek, Alaska—The
segment of the main stem from the
vicinity of the confluence
of the Bear and Champion
Creeks downstream
to its exit from the northeast corner of township 12 north, range 6 east,
Fairbanks meridian within the White Mountains National Recreation Area,
and the Yukon Flats National Wildlife Refuge, to be administered
by the
Secretiry of the Interior.
(46) Birch Creek, Alaska-The
segment of the main stem from the south
side of Steese Highway in township 7 north, range 10 east, Fairbanks meridian, downstream
to the south side of the Steese Highway in township 10
north, range 16 east; to be administered
by the Secretary of the Interior.
(47) Delta, ~laska-The
segment from and including all of the Tangle
Lakes to a point one-half mile north of Black Rapids; to be administered
by the Secretary of the Interior.
(48) Fortymile,
Alaska— The main stem within the State of Abka;
O’Brien Creek, South Fork; Napoleon Creek, Franklin Creek, Uhler Creek,
Walker Fork downstream
from the confluence
of Liberty Creek; Wade
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Creek; Mosquito Fork downstream
from the vicinity of Kechumstuk;
West
Fork Dennison Fork downstream
from the confluence
of Logging
Cabin
Creek; Dennison Fork downstream
from the confluence
of West Fork Dennison Fork: Logging Cabin Creek; North Fork; Hutchison Creek; Champion
Creek; the Middle Fork downstream
from the confluence
of Joseph Creek;
and Joseph Creek; to be administered
by the Secretary of the Interior.
(49) Gulkana, Alaska-The
main stem from the outlet of Paxon Lake
in township 12 north, range 2 west, Copper River meridian to the confluence with Sourdough
Creek the south branch of the west fork from the
outlet of an unnamed lake in sections 10 and 15, township 10 north, range
7 west, Copper River meridian to the confluence
with the west fork; the
north branch from the outlet of two unnamed bkes, one in sections 24 and
25, the second in sections 9 and 10, township 11 north, range 8 west, Copper
River meridian to the confluence
with the west fork; the west fork from
its confluence
with the north and south branches downstream
to its confluence with the main stem; the middle fork from the outlet of Dickey Lake
in township 13 north, range 5 west, Copper River meridian to the confluence with the main stem; to be classified as a wild river area and to be
administered
by the Secretary of the Interior.
(50) Unalakleet, Alaska— The segment of the main stem from the headwaiters in township 12 south, range 3 west, Kateel River meridian extending
downstream
approximately
65 miles to the western boundary of township
18 south, range 8 west; to be administered
by the Secretary of the Interior.
EXPUNATORYNOTES
1980 Amendment. The Act of December
23, 1980 (Pubhc Law 96-580,94 Stit. 3370)
amended subsection (a)(6) by authorizing the
acquisitionof part of the VetieEstateacreage.
The 1980 Act does not appear herein.
1980 AmendmenL Section 16 of the Act of
September 8, 1980 (Pubtic bw 96-344, 94
Stat. 1137) amended subsection (a)(22) by
substituting in the provision following sub
paragraph(B) “which shallbe established’ for
“which may be estiblishe~’. The 1980 Act
does not appear herein.
1980 Amendment. Section 9(a) of the Act
of July 8, 1980 (Pubhc hW 96-312, 94 Stat.
952) amended subsection (a) by adding par;~e~: (24). The lg80 Act does not appear

1980 Amendment. Sections 601 through
603 of the Act of December 3, 1980 (Public
Law 96-487, 94 Stat. 2412 through 2414)
amended subsection(a) by adding paragraphs
(25) through (50).
1979 Amendment. The Act of October 12,
1979 (Public Law 96-87, 93 Stat. 666)
amended subsection (a) by substituting“section 704(c) of the National Parks and Rec-

reation Act of 1978” for “section 705(c) of
the Natioml Parks and Recreation Act of
1978” in paragraph (19). The 1979 Act does
not appear herein.
1978 AmendmenL Sections 701 through
703, 704(a), and 705 through 708 of the Act
of November 10, 1978 (Public Law 95-625,
92 Stit. 1321 through 1330) amended sub
section(a)by adding paragraphs(16) through
(23). The 1978 Act does not appear herein.
1976 Amendments. Section 601 of the Act
of October 12, 1976 (Public Law 94-486, 90
Stat. 2330) amended subsection (a)(3) by insertingthe words’ ‘downstreamfrom the confluence of its tributarystreamsone kilometer
south of Buckworth, California;” following
the words “entire Middle Fork’. Sections
101, 201, and 301 of the Act amended sub
section(a) by adding paragraphs(13) through
(15). The 1976 Act does not appear herein.
1975 AmendmenL Section 3(a) of the Act
of December 31, 1975 (Public Law 94-199,
89 Sbt. 1117) amended subsection(a) by adding paragraphs(11) and (12). The
not ap
pear herein.
1974 Amendment. Section 1(a) of the Act
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of May 10, 1974, Public Law 93-279, 88 Stat.
122, amended subsection (a) by adding paragraph (10).
1972 AmendmenL Section 2 of the Act of
October 25, 1972 (Public Law 92-560, 86
Smt. 1174) amended subsection (a) by adding
paragraph(9). The 1972 Act does not appear
herein.
Wference in tie Tat. The Act estabhshing the Delaware Water Gap National Recreation Area, referred to in paragraph (20)
of subsection(a) of the text, is the Act of Sep
tember 1, 1965 (Public Law 89-159, 79 Stat.

ACT—SEC.

4(a)

2441

612). The Act does not appear herein.
Refer~
in tie TexL Section 704(c) of
the National Parks and Recreation Act of
1978 (Act of November 10, 1978, Public Law
95-625, 92 Stat. 3467, 3524) referred to in
pamgraph (19) of subsection (a) of the text,
oudines the requirementsfor a management
plan for the Upper DelawareRiver. The Act
does not appear herein.
Rof~ce
in the TexL The February 1944
treatybetweenthe United Statesand Mexico,
referred to in paragraph(17) of subsection(a)
of the text, appearsin Volume II at page 750.

of boundaries—Classification-Development
(b) [Establishment
plans.]-The
agency charged with the administration of each component
of the mtional wild and scenic rivers system designated by subsection (a)
of this section shall, within one year from October 2, 1968 (except where
a different date is provided in subsection (a) of this section), establish detailed boundaries
therefor (which boundaries
shall include an average of
not more than three hundred and twenty acres per mile on both sides of
the river); determine which of the classes outlined in section 2, subsection
(b) of this Act best fit the river or its various segments; and prepare a plan
for necessary developments
in connection
with its administration
in accordance
with such chssification.
Said boundaries,
classification,
and development
plans shall be published
in the Federal Register and shall not
become effective until ninety days after they have been forwarded
to the
President of the Senate and the Speder
of the House of Representatives.
(82 Stat. 907; $2, Act of October
25, 1972,86
Stat. 1174; ~ l(a), Act of
May 10, 1974, 88 Stat. 122; $ 3(a), Act of December
31, 1975, 89 Stat.
1117; # 101, $201,
~ 301, ~ 601, Act of October
12, 1976, 90 Stat. 2327,
2329, 2330; $$ 701-704(a),
705-708,
755, 763(a), Act of November
10,
1978, 92 Stat. 3521-3523,
3527-3529,
3533; ~ 401(p)(l),
Act of October
12, 1979, 93 Stat. 666; ~ 9(a), Act of July 23, 1980, 94 Stat. 952; $16,
Act of December 2,
Act of September 8, 1980, 94 Stat. 1137; $$601-603,

1980, 94 Stat. 2412-2414;
U.S.C. $ 1274)

Act of December

23, 1980, 94 Stat. 3370;

16

EXPLANATORY
NOTE
1978 Amendmmt. Section 763(a) of the
Act of November 10, 1978 (Public Law 95625, 92 Smt. 3533) amended subsection @)
by insertingthe parentheticalphrase “(except

where a different date is provided in subsection (a) of this section)” following “one year
from October 2, 1968”. The 1978 Act does
not ap~ar herein.

See. 4.(a) [Proposrds for additions to system—Report
r~tirA]-The
Secretary of the Interior or, where national forest lands are involved, the
Secretary of Agriculture
or, in appropriate
cases, the two Secretaries jointly
shall study and submit to the President reports on the suitability or nonsuitability for addition to the national wild and scenic rivers system of rivers
which are designated herein or hereafter by the Congress as potential additions to such system. The President shall report to the Congress his rec-
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ommendations and proposals with respect to the designation of each such
river or section thereof under this Act. Such studies shall be completed and
such reports shall be made to the Congress with respect to all rivers named
in section 5, subsection (a)(l)-(27) of this Act no later than October 2, 1978.
ln conducting these studies the Secretary of the Interior and the Secretary
of Agriculture shall give priority to those rivers (i) with respect to which
there is the greatest likelihood of developments which, if undertaken, would
render the rivers unsuitable for inclusion in the national wild and scenic
rivers system, and (ii) which possess the greatest proportion of private lands
within their areas. Every such study and plan shall be coordinated with any
water resources planning involving the same river which is being conducted
pursuant to the Water Resources Planning Act (79 Stat. 244; 42 U.S.C.
1962 et seq.)

Each report, including maps and illustrations, shall show among other
things the area included within the report; the characteristics which do or
do not make the area a worthy addition to the system; the current status
of land ownership and use in the area; the reasonably foreseeable potential
uses of the land and water which would be enhanced, foreclosed, or curtailed if the area were included in the national wild and scenic rivers system;
the Federal agency (which in the case of a river which is wholly or substantially whhin a national forest, shall be the Department of Agriculture)
by which it is proposed the area, should it be added to the system, be
administered; the extent to which it is proposed that such administration,
including the costs thereof, be shared by State and local agencies; and the
estimated cost to the United States of acquiring necessary lands and interests
in land and of administering the area, should it be added to the system.
Each such report

shall be printed

as a Senate or House

document.

EXPLANATORY
NOTm
1975 Amendment. Section l(d) of the Act
of January 3, 1975 (Public Law 93-621, 88
Stat. 2096) amended subsection (a) by designating the provision relating to the develop
ments, which, if undermken, would render
the rivers unsuitable for inclusion in the system as clause (i) and by adding clause fii). The
1975 Act does not appear herein.
1974 Amadmenti
Section 1(b) (1) of the
Act of May 10, 1974 (Pubhc hw 93-279, 88

Stat. 122) amended subsection(a)by: deleting
provisions for submissionof proposals to the
President and Congress and substituting in
lieu thereof provisions requiring submission
of reports to the President on the suitability

for addition to the systemof riversdesignated
by Congressas potentialadditions to such sy~
tern and submissionby the President of recommendations and propomls to Congresw
deleting the reference to section 2(b) of this
ACC adding the provisions tht studies of rivers named in section 5(a) of this Act be completed by October 2, 1978, and that priority
be given to rivers that would be unsuitable
for the system if development were undertaken; and substantially incorporating the existing protilons in the second paragraph with
minor changes. The 1974 Act does not appear
herein.

m) [Submission
of report to other agencies.]-Before
submitting any
such report to the President and the Congress, copies of the proposed report
shall, unless it was prepared jointly by the Secretary of the Interior and the
Secretary of Agriculture,
be submitted by the Secretiry of the Interior to

October

2, 1968
WILD

AND

SCENIC

RIVERS

ACT—SEC.

5(a)

2443

the Secretary of Agriculture
or by the Secretary of Agriculture
to the
Secretary of the Interior, as the case may be, and to the Secretary of the
Army, the Secretary of Energy, the head of any other affected
Federal
department or agency and, unless the lands proposed to be included in the
area are already owned by the United States or have already been authorized for acquisition by Act of Congress, the Governor of the State or States
in which they are located or an oficer designated by the Governor to receive
the same. Any recommendations
or comments
on the proposal which the
said officials furnish the Seeremry or Secretaries who prepared the report
within ninety days of the date on which the report is submitted to them,
together with the Secretiry’s
or Secretaries’
comments
thereon, shall be
included with the transmittal to the President and the Congress.
EXPLANATORY
NOTE
1976 Amendment. Section 501 of the Act
of October 12, 1976 (Public Law 94-486, 90
Stat. 2330) amended subsection (b) by deleting the last sentence thereof. The sentence
deleted read as follows: “No river or portion
of any river shall be added to the national wild
and scenic rivers system subsequent to enact-

ment of this Act until the close of the next
full session of the State legislature, or legislatures in case more than one Shte is involved, which begins following the submission
of any recommendation to the President with
respect to such addition as herein provided;’
The 1976 Act does not appear herein.

(c) [Seeretary of Interior
to consult with other agencies prior to de
cision.]—Before
approving
or disapproving
for inclusion in the national
wild and scenic rivers system any river designated as a wild, scenic or recreational river by or pursuant to an act of a State legislature, the Secre~ry
of the Interior shall submit the proposal to the Secretary of Agriculture,
the Secretary of the Army, the Secretary of Energy, and the head of any
other affected Federal department
or agency and shall evaluate and give
due weight to any recommendations
or comments which the said officials
furnish him within ninety days of the date on which it is submitted to them.
If he approves the proposed
inclusion,
he shall publish notice thereof in
the Federal Register. (82 Stat. 909; $ 1(b)(l), Act of May 10, 1974, 88 Stat.
122; $ l(d), Act of January 3, 1975, 88 Stat 2096; $501, Act of October
12, 1976, 90 Stat. 2330; $ 301(b), Act of August 4, 1977,91
Stat. 577, 16
U.S.C. $ 1275)
EXPLANATORY
NOTE
Transfa
of Fwdon.
“Secretary of Ener~” was substituted for “Chairman of the
Federal Power Commission” in subsections

Act of August 4, 1977 (Public Law 95-91, 91
S@t. 577). Extmcts from the 1977 Act appear
in Volume IV in chronologi~l order.

@) and (c) pursuant to section 301@) of the

S=. 5. (a) [Potenti~
addtions
to system.]—The
following
rivers are
hereby designated
for potential addition to the national wild and scenic
rivers system:
(1) Allegheny,
Pennsylvania:
The segment from its mouth to the town
of East Brady, Pennsylvania.
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(2) Bruneau, Idaho: The entire main stem.
(3) Buffalo, Tennessee: The entire river.
(4) Chattooga, North Carolina, South Carolina, and Georgia: The entire
river.
(5) Clarion, Pennsylvania:
The segment between Ridgway and its confluence with the Allegheny
River.
(6) Delaware, Pennsylvania and New York: The segment from Hancock,
New York, to Matamoras,
Pennsylvania.
(7) Flathead, Montana:
The North Fork from the Canadian
border
downstream
to its confluence
with the Middle Fork; the Middle Fork from
its headwaiters to its confluence
with the South Fork; and the South Fork
from its origin to Hungry Horse Reservoir.
(8) Gasconade,
Missouri. The entire river.
(9) Illinois, Oregon: The entire river.
(10) Little Beaver, Ohio: The segment of the North and Middle Forks
of the Little Beaver River in Columblana
County from a point in the vicinity
of Negly and Elkton, Ohio, downstream
to a point in the vicinity of East
Liverpool,
Ohio.
(11) Little Miami, Ohio: That segment of the min
stem of the river,
exclusive of its tributaries, from a point at the Warren-Clermont
County
line at Loveland, Ohio, upstream to the sources of Little Miami including
North Fork.
(12) Maumee, Ohio and Indiana: The main stem from Perrysburg, Ohio,
to Fort Wayne, Indiana, exclusive of its tributaries in Ohio and inclusive
of its tributaries in Indiana.
(13) Missouri, Montina:
The segment between Fort Benton and Ryan
Island.
(14) Moyie, Idaho: The segment from the Canadian border to its confluence with the Kootenai River.
(15) Obed, Tennessee: The entire river and its tributaries, Clear Creek
and Daddys Creek.
(16) Penobscot,
Maine: Its east and west branches.
(17) Pere Marquette,
Michi@n:
The entire river.
(18) Pine Creek, Pennsylvania: The segment from Ansonia to Waterville.
(19) Priest, Idaho: The entire main stem.
(20) Rio Grande, Texas: The portion
of the river between the west
boundary
of Hudspeth
County and the east boundary
of Terrell County
on the United States side of the river: Prmided, That before undertaking
any study of this potential scenic river, the Secretary of the Interior shall
determine,
through the channels of appropriate
executive agencies, that
Mexico has no objection to its being included among the studies authorized
by this Act.
(21) Saint Croix, Minnesota and Wisconsin:
The segment between the
dam near Taylors Falls and its confluence
with the Mississippi River.
(22) Saint Joe, Idaho: The entire main stem.
(23) Salmon, Idaho: The segment from the town of North Fork to its
confluence
with the Snake River.
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(24) Skagit, Washington:
The segment from the town of Mount Vernon
to and including the mouth of Bacon Creek, the Cascade River between
its mouth and the junction
of its North and South Forks; the South Fork
to the boundary
of the Glacier Peak Wilderness
Area; the Suiattle River
from its mouth to the Glacier Peak Wilderness
Area boundary
at Milk
Creek; the Sauk River from its mouth to its junction
with Elliott Creek;
the North Fork of the Sauk River from its junction
with the South Fork
of the Sauk to tie Glacier Peak Wilderness
Area boundary.
(25) Suwannee, Georgia and Florida: The entire river from its source in
the Okefenokee
Swamp in Georgia to the gulf and the outlying lchetucknee
Springs, Florida.
(26) Upper Iowa, Iowa: The entire river.
(27) Youghiogheny,
Maryland and Pennsylvania: The segment from Oakland, Maryland, to the Youghiogheny
Reservoir, and from the Youghiogheny Dam downstream
to the town of Connellsville,
Pennsylvania.
(28) American,
California: The North Fork from the Cedars to the Auburn Reservoir.
(29) Au Sable, Michigan: The segment downstream
from Foot Dam to
Oscoda, and upstream from Loud Reservoir
to its source, including
its
principal tributaries and excluding
Mio and Bamfield Reservoirs.
(30) Big Thompson,
Colorado:
The segment from iw source to the
boundary of Rocky Mountain National Park.
(31) Cache la Poudre, Colorado:
Both forks from their sources to their
confluence,
thence the Cache la Poudre to the eastern boundary
of Roosevelt National Forest.
(32) Cahaba, Alabama: The segment from itsjunction
with United States
Highway 31 south of Birmingham
downstream
to its junction with United
States Highway 80 west of Selma.
(33) Clark’s Fork, Wyoming: The segment from the Clark’s Fork Canyon
to the Crandall Creek Bridge.
(34) Colorado,
Colorado
and Utah: The segment from its confluence
with the Dolores River, Utah, upstream to a point 19.5 miles from the
Utah-Colorado
border in Colorado.
(35) Conejos, Colorado:
The three forks from their sources to their confluence, thence the Conejos to its first junction
with State Highway
17,
excluding Platoro Reservoir.
(36) Elk, Colorado:
The segment from its source to Clark.
(37) Encampment,
Colorado:
The Main Fork and West Fork to their
confluence,
thence the Encampment
to the Colorado-Wyoming
border, including the tributaries and headwaiters.
(38) Green, Colorado:
The entire segment within the State of Colorado.
(39) Gunniso~l, Colorado:
The segment from the upstream (southern)
boundary of the Black Canyon of the Gunnison National Monument
to its
confluence
with the North Fork.
(40) Illinois, Oklahoma:
The segment from Tenkiller Ferry Reservoir
upstream to the Arkansas-Oklahoma
border, including the Flint and Barren
Fork Creeks.
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(41) John Day, Oregon:
The main stem from Service Creek Bridge (at
river mile 157) downstream
to Tumwater Falls (at river mile 10).
(42) Kettle, Minnesota: The entire segment within the State of Minnesota.
(43) Los Pines, Colorado:
The segment from its source, including the
tributaries and headwaiters within the SanJuan Primitive Area, to the northern boundary of the Granite Peak Ranch.
(44) Manistee, Michigan: The entire river from its source to Manistee
Lake, including its principal tributaries and excluding Tippy and Hodenpyl
Reservoirs.
(45) Nolichuckey,
Tennessee and North Carolina: The entire main stem.
(46) Owyhee, South Fork, Oregon:
The main stem from the OregonIdaho border downstream
to the Owyhee Reservoir.
(47) Piedra, Colorado:
The Middle
Fork and East Fork from their
sources to their confluence,
thence the Piedra to its junction with Colorado
Highway 160.
(48) Shepaug, Connecticut:
The entire river.
(49) Sipsey Fork, West Fork, Alabama:
The segment, including its tributaries, from the impoundment
formed by the Lewis M. Smith Dam upstream to its source in the William B. Bankhead National Forest.
(50) Snake, Wyoming:
The segment from the southern boundaries
of
Teton National park to the entrance to Palisades Reservoir.
(51) Sweetwater, Wyoming:
The segment from Wilson Bar downstream
to Spring Creek.
(52) Tuohrmne,
California:
The main river from its source on Mount
Dana and Mount Lyell in Yosemite National Park to Don Pedro Reservoir.
(53) Upper Mississippi, Minnesota: The segment from its source at the
outlet of Itasca Lake to its junction with the northwestern
boundary of the
city of Anoka.
(54) Wisconsin, Wisconsin:
The segment from Prairie du Sac to its confluence with the Mississippi River at Prairie du Chien.
(55) Yampa, Colorado:
The segment within the boundaries
of the Dinosaur National Monument.
(56) Dolores, Colorado:
The segment of the main stem from Rico upstream to its source, including its headwaiters; the West Dolores from its
source, including
its headwaiters, downstream
to its confluence
with the
main stem; and the segment from the west boundary,
section 2, township
38 north, range 16 west, NMPM, below the proposed McPhee Dam, downstream to the Colorado-Utah
border, excluding the segment from one mile
above Highway 90 to the confluence
of the San Miguel River.
(57) Snake, Washington,
Oregon, and Idaho: The segment from an eastward extension of the north boundary of section 1, township 5 north, range
47 east, Willamette
meridian, downstream
to the town of Asotin, Washington.
(58) Housatonic,
Connecticut:
The segment from the MassachusettsConnecticut
boundary
downstream
to its confluence
with the Shepaug
River.
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(59) Kern, California: The main stem of the North Fork from its source
to Isabella Reservoir excluding its tributaries.
(60) Loxahatchee,
Florida: The entire river including its tributary, North
Fork.
(61) Ogeechee,
Georgia: The entire river.
(62) Salt, Arizona: The main stem from a point on the north side of the
river intersected by the Fort Apache Indian Reservation
boundary
(north
of Buck Mountain) downstream
to Arizona State Highway 288.
(63) Verde, Arizona: The main stem from the Prescott National Forest
boundary near Paulden to the vicinity of Table Mountain,
approximately
14 miles above Horseshoe
Reservoir, except for the segment not included
in the national forest between Clarkdale and Camp Verde, North segment.
(64) San Francisco, Arizona: The main stem from confluence
with the
Glla upstream to the Arizona-New
Mexico border, except for the segment
between Clifton and the Apache National Forest.
(65) Fish Creek, New York: The entire East Branch.
(66) Black Creek, Mississippi: The segment from Big Creek Landing in
Forrest County downstream
to Old Alexander
Bridge Landing in Stone
County.
(67) Allegheny,
Pennsylvania:
The main stem from Kinzua Dam downstream to East Brady.
(68) Cacapon, West Virginia: The entire river.
(69) Escatawpa, Alabama and Mississippi: The segment upstream from
a point approximately
one mile downstream
from the confluence
of the
Escatawpa River and Jackson Creek to a point where the Escatawpa River
is joined by the Yellowhouse
Branch in Washington
County, Alabama, near
the town of Deer Park, Alabama;
and the segment of Brushy Greek upstream from its confluence
with the Escatawpa to its confluence
with Scarborough
Creek.
(70) Myakka, Florida: The segment south of the southern boundary of
the Myakka River State Park.
(71) Soldier creek, Alabama: The segment beginning at the point where
Soldier Creek intersects the south line of section 31, township 7 south,
range 6 east, downstream
to a point on the south line of section 6, township
8 south, range 6 east, which point is 1,322 feet west of the south line of
section 5, township 8 south, range 6 east in the county of Baldwin, State
of Alabama.
(72) Red, Kentucky: The segment from Highway numbered
746 (also
known as Spradlin Bridge) in Wolf County, Kentucky, downstream
to the
point where the river descends below seven hundred feet above sea level
(in its normal flow) which point is at the Menifee and Powell County line
just downstream
of the iron bridge where Kentucky Highway numbered
77 passes over the river.
(73) Bluestone, West Virginia: From its headwaiters to its confluence
with
the New.
(74) Gauley, West Virginia: Including the tributaries of the Meadow and
the Cranberry,
from the headwaiters to its confluence
with the New.
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(75) Greenbrier, West Virginia: From its headwaiters to its confluence
with the New.
(76) Birch, West Virginia: The main stem from the Cora Brown Bridge
in Nicholas County to the confluence of the river with the Elk River in
Braxton County.
(77) Colville, Alaska.
(78) Etivluk-Nigu, Alaska.
(79) Utukok, Alaska.
(80) Kanektok, Alaska.
(81) Kisaralik, Alaska.
(82) Melozitna, Alaska.
(83) Sheenjek (lower segment), Alaska.
(84) Situk, Alaska.
(85) Porcupine, Alaska.
(86) Yukon (Ramparts section), Alaska.
(87) Squirrel, Alaska.
(88) Koyuk, Alaska.
EXPLANATORY
NOTES
1980 Amendments. Section 102 (a) of the
Act of March 5, 1980 (Public Law 96-199,94
Stat. 68) amended subsection (a) by adding
paragraph (76). The 1980 Act does not ap
pear herein.
1980 Amadment.
Section 604(a) of the
Act of December 2, 1980 (Pubhc hw 96-487,
94 Stat. 2415) amended subsection (a) by adding paragraphs (77) through (88). The 1980
Act does not appear herein.
1978 Amendments. Sections 721 through
734 of the Act of November 10, 1978 (Public
Law 95-625, 92 Stat. 3530 through 3532)
amended subsection (a) by adding paragraphs
(59) through (72) and section 1108 of that Act
amended subsection (a) by adding paragraphs
(73) through (75). The 1978 Act does not ap
pear herein.
1976 Amendments. Section 701 of the Act

m) [Sfidy of potential
dent and Congress.]-(1)

of October 12, 1976 (Public Law 94486, 90
Sat. 2330) amended subsection (a) by deleting the words “includlng the tribuuries and
headwaiters on national forest binds” which
had followed “Colorado Highway 160” and
section 401 of that Act amended subsection
(a) by adding paragraph (58). The 1976 Act
does not appear herein.
1975 AmmsdmenL Section l(a) of the Act
of January 3, 1975 (Pubhc Law 93-621, 88
S@t. 2094) amended subsection (a) by adding
paragraphs (29) through (56). The 1975 Act
does not appear herein.
1975 AmendmenL Section 5(a) of the Act
of December 31, 1975 (Public Law 94-199,
89 Stat. 1118) amended subsection (a) by add~g pm~aph
(57). The 1975 Act does not
appear herein.

additions—Time

limits—Report

to tie

Presi-

The studies of rivers named in subparagraphs
(28) through (55) of subsection (a) of this section shall be completed and
reports thereon submitted by not later than October 2, 1979: Prwtied,
That with respect to the rivers named in subparagraphs (33), (50), and (51),
the Secretaries shall not commence any studies until (i) the State legislature
has acted with respect to such rivers or (ii) one year from January 3, 1975,
whichever is earlier.
(2) The study of the river named in subparagraph (56) of subsection (a)
of this section shall be completed and the report thereon submitted by not
later than January 3, 1976.
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(3) The studies of the rivers named in paragraphs (59) through (76) of
subsection (a) of this section shall be completed and reports submitted
thereon not later than five full fiscal years after November 10, 1978. The
study of rivers named in paragraphs (62) through (64) of subsection (a) of
this section shall be completed and the report thereon submitted by not
later than April 1981.
(4) There are authorized to be appropriated for the purpose of conducting the studies of the rivers named in subparagraphs (28) through (56)
such sums as may be necessary, but not more than $4,060,000. There are
authorized to be appropriated for the purpose of conducting the studies
of the rivers named in subparagraphs (59) through (76) such sums as may
be necessary.
(5) The studies of the rivers in paragraphs (77) through (88) shall be
completed and reports transmitted thereon not later than three full fiscal
years from December 2, 1980. For the rivers listed in paragraphs (77), (78),
and (79) the studies prepared and transmitted to the Congress pursuant to
section 105 (c) of the Naval Petroleum Reserves Production Act of 1976
(Public hw 94-258) shall satisfy the requirements of this section.
(6) Studies of rivers listed in paragraphs (80) and (81) shall be completed,
and reports submitted within and not later than the time when the Bristol
Bay Cooperative Region Plan is submitted to Congress in accordance with
section 1204 of the Alasb National Interest Lands Conservation Act.
EXPMNATORY NOTm
1980 Amendments. Section 102(b) of the
Act of March 5, 1980 (Public Law 96-199,94
Stat. 68) amended subsection ~) by substituting “(76)” for “(75)” in paragraphs (3) and
(4). Section 604@) of the Act of December 2,
1980 (Public Law 96-487, 94 Stat. 2415)
amended subsection @) by adding p-graphs
(5) and (6). Neither 1980 Act appears herein.
1979 AmendmmL
Section 404(a) of the
Act of October 12, 1979, Public Law 96-87,
93 Stat. 667, amended subsection @) by suh
stituting “paragraphs (59) through (75)” for
“paragraphs (59) through (72~’ in paragraph
(3) and section 404(b) of the 1979 Act
amended section 5(b) by substituting “sub
pamgraphs (59) through (75)” for “subparagraphs (59) through (74)” in para~ph
(4).
The 1979 Act does not appear herein.
1978 Amendments. Section 736 of the Act
of November 10, 1978 (Pubtic Law 95-625,
92 Stit. 3532) amended subsection@) by adding paragraph (3) as it appears above. Section
735 of that Act amended Subsection @) by
redesignating former paragraph (3) as para-

graph (4) and by increasing the appropriations authorization
from $2,175,000
to
$4,060,000. The 1978 Act does not appear
herein.
Reference in tie Text. Section 105(c) of
the Naval Petroleum Reserves Production Act
of 1976 (Act of April 5, 1976, 90 Stat. 305)
referred to in subsection (b)(5) of the text,
directs the President to determine the best
procedures for developing, producing, and
transporting oil from reserves in Alash. The
1976 Act does not appear herein.
Refermee in tie Text. Reference is made
in section 5(b)(6) of the text to section 1204
of the Alash National Interest Lands Act
(Act of December 2, 1980, Pubfic Law 96487, 94 Smt. 2470). However, that Act was
enacted without a section 1204. It is probable
that Congress intended to refer to section
1203 of the Act, which specifically relates to
the Bristol My Cooperative Region Plan referred to in the text. The 1980 Act does not
appear herein.

(c) [Cooperation with state agencies.]—The
study of any of said rivers
shall be pursued in as close cooperation with appropriate agencies of the
affected State and its political subdivisions as possible, shall be carried on
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jointly with such agencies if request for such joint study is made by the
State and shall include a determination of the degree to which the State
or its political subdivisions might participate in the preservation and administration of the river should it be proposed for inclusion in the national
wild and scenic rivers system.
(d) [Additional criteria for water and land resources planning.]—In
all planning for the use and development of water and related land resources, consideration shall be given by all Federal agencies involved to
potential national wild, scenic and recreational river areas, and all river
basin and project plan reports submitted to the Congress shall consider and
discuss arty such potentials. The Secretary of the Interior and the Secretary
of Agriculture shall make specific studies and investigations to determine
which additional wild, scenic and recreational river areas within the United
States shall be evaluated in planning reports by all Federal agencies as
potential alternative uses of the water and related land resources involved.
(82 Stat. 910; $ l(b)(2), Act of May 10, 1974,88 Stat. 123; $ l(a), (b), Act
ofJanuary 3, 1975, 88 Stat. 2094, 2095; $ 5(a), Act of December 31, 1975,
89 Stat. 1118; $401,$701,
Act of October 12, 1976,90 Stat 2330; $$721736, title XI, $1108, Act of November 10,1978,92
Stat. 3530-3532, 3547;
# 404, Act of October 12,1979,93
Stat. 667; $102, Act of March 5, 1980,
94 Stat. 68; $604, Act of December 2, 1980, 94 Stat 2415; 16 U.S.C.
$ 1276)
EXPLANATORYNOTE
1975 Amendment. Section 1@) of the Act
of January 3, 1975 (Public Law 93-621, 88
S~t. 2094) amended section 5 by adding the
present subsection (b); redesignating the former subsection (b) as (c); and redesi~ating
fie former sub~ction (c) as (d). The 1975 Act
does not appear herein.
1974 Amendment. Section l(b)(2) of the

Act of May 10, 1974 (Public Law 93-279, 88
Stat. 123) amended section 5 by redesignating subsection (c)as (b) incorporating the former subsection (b) relating to the study of
rivers named in subsection (a) into section
4(a), and redesignating subsection (d) as (c).
The 1974 Act does appear herein.

Sec. 6. (a) [Acquisition
of lands for inclusions in system—Limitations.]-The
Secretiry of the Interior and the Secretary of Agriculture are
each authorized to acquire lands and interests in land within the authorized
boundaries of any component of the national wild and scenic rivers system
designated in section 3 of this Act, or hereafter designated for inclusion in
the system by Act of Congress, which is administered by him, but he shall
not acquire fee title to an average of more than 100 acres per mile on both
sides of the river. Lands owned by a State maybe acquired only by donation,
and lands owned by an Indian tribe or a political subdivision of a State may
not be acquired without the consent of the appropriate governing body
thereof as long as the Indian tribe or political subdivision is following a
plan for management and protection of the lands which the Secretary finds
protects the land and assures its use for purposes consistent with this Act.
Money appropriated for Federal purposes from the land and water conservation fund shall, without prejudice to the use of appropriations from
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other sources, “be avaihble to Federal departments and agencies for the
acquisition of property for the purposes of this Act.
@) [condemnation
a~ions.]—If
50 per centum or more of the entire
acreage within a federally administered wild, scenic or recreational river
area is owned by the United States, by the State or States within which it
lies, or by political subdivisions of those States, neither Secretary shall acquire fee title to any hnds by condemnation under authority of this Act.
Nothing contained in this section, however, shall preclude the use of condemnation when necessary to clear title or to acquire scenic easements or
such other easements as are reasonably necessary to give the public access
to the river and to permit its members to traverse the length of the area
or of selected segments thereof.
(c) [Local zoning ordinances.]— Neither the Secretary of the Interior
nor the Secretary of Agriculture may acquire lands by condemnation, for
the purpose of includlng such lands in any national wild, scenic or recreational river area, if such lands are located within any incorporated city,
village, or borough which has in force and applicable to such lands a duly
adopted, valid zoning ordinance that conforms with the purposes of this
Act. In order to carry out the provisions of this subsection the appropriate
Secretary shall issue guidelines, specifying standards for local zoning ordinances, which are consistent with the purposes of this Act. The standards
specified in such guidelines shall have the object of (A) prohibiting new
commercial or industrial uses other than commercial or industrial uses
which are consistent with the purposes of this Act, and (B) the protection
of the bank lands by means of acreage, frontage, and setback requirements
on development.
(d) [Exchange of proper~.]-The
appropriate Secretary is authorized
to accept title to non-Federal property within the authorized boundaries
of any federally administered component of the national wild and scenic
rivers system designated in section 3 of this Act or hereafter designated for
inclusion in the system by Act of Congress and, in exchange therefor, convey
to the grantor any federally owned property which is under his jurisdiction
within the State in which the component lies and which he classifies as
suitable for exchange or other disposal. The values of the properties so
exchanged either shall be approximately equal or, if they are not approximately equal, shall be equalized by the payment of cash to the grantor or
to the SecretaW as the circumstances require.
(e) [Transfer of jurisdiction over Federal land.]—The head of any Federal department or agency having administrative jurisdiction over any lands
or interests in land within the authorized boundaries of any federally administered component of the national wild and scenic rivers system designated in section 3 of this Act or hereafter designated for inclusion in the
system by Act of Congress in [sic] authorized to transfer to the appropriate
secretary jurisdiction over such lands for administration in accordance with
the provisions of this Act. Lands acquired by or transferred to the Secretary
of Agriculture for the purposes of this Act within or adjacent to a national
forest shall upon such acquisition or transfer become national forest hnds.
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(f) [Donations.]-The
appropriate Secretary is authorized to accept donations of lands and interests in land, funds, and other property for use in
connection with his administration of the national wild and scenic rivers
system.
(g) [Omer of improved property may reserve rights.]—(1) Any owner
or owners (hereinafter in this subsection referred to as “owner”) of improved property on the date of its acquisition, may retain for themselves
and their successors or assigns a right of use and occupancy of the improved
property for noncommercial residential purposes for a definite term not to
exceed twenty-five years or, in lieu thereof, for a term ending at the death
of the owner, or the death of his spouse, or the death of either or both of
them. The owner shall elect the term to be reserved. The appropriate
Secretary shall pay to the owner the fair market value of the property on
the date of such acquisition less the fair market value on such date of the
right retained by the owner.
(2) A right of use and occupancy retained pursuant to this subsection
shall be subject to termination whenever the appropriate Secretary is given
reasonable cause to find that such use and occupancy is being exercised in
a manner which conflicts with the purposes of this Act. In the event of such
a finding, the Secretary shall tender to the holder of that right an amount
equal to the fair market value of that portion of the right which remains
unexpired on the date of termination. Such right of use or occupancy shall
terminate by operation of law upon tender of the fair market price.
(3) The term “improved property”, as used in this Act, means a detached, one-family dwelling (hereinafter referred to as “dwelling”),
the
construction of which was begun before January 1, 1967 (except where a
different date is specifically provided by hw with respect to any particular
river), together with so much of the land on which the dwelling is situated,
the said land being in the same ownership as the dwelling, as the appropriate
Secretary shall designate to be reasonably necessary for the enjoyment of
the dwelling for the sole purpose of noncommercial residential use, together
with any structures accessory to the dwelling which are situated on the land
so designated. (82 Stat. 912; $ 763(b), Act of November 10, 1978, 92 Stat.
3533; 16 U.S.C. $ 1277)
EXPLANATORYNOTE
1978 Amendment. Section 763(b) of the
Act of November 10, 1978 (Public Law 95625,92 Stat. 3533) amended subsection (g)(3)
by inserting after the words “January 1,

1967” the parenthetical
phrase “(except
where a different &te is specifically provided
by law with respect to any particular river)”,
The 1978 Act does not appear herein.

%. 7. (a) [Water resource projects on system rivers limited.]-The
Federal Energy Regulatory Commission shall not license the construction
of any dam, water conduit, reservoir, powerhouse, transmission line, or
other project works under the Federal Power Act (41 Stat. 1063), as
amended (16 U.S.C. 791a et seq.), on or directly affecting any river which
is designated in section 3 of this Act as a component of the national wild
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and scenic rivers system or which is hereafter designated for inclusion in
that system, and no department or agency of the Untied States shall assist
by loan, grant, license, or otherwise in the construction of any water resources project that would have a direct and adverse effect on the values
for which such river was established, as determined by the Secretary charged
with its administration. Nothing contained in the foregoing sentence, however, shall preclude licensing of, or assistance to, developments below or
above a wild, scenic or recreational river area or on any stream tributary
thereto which will not invade the area or unreasonably diminish the scenic,
recreational, and fish and wildlife values present in the area on October 2,
1968. No department or agency of the United States shall recommend
authorization of any water resources project that would have a direct and
adverse effect on the values for which such river was established, as determined by the Secretary charged with its administration, or request appr~
priations to be@ construction of any such project, whether heretofore or
hereafter authorized, without advising the Secretary of the Interior or the
Secretary of AWiculture, as the case may be, in writing of its intention so
to do at least sixty days in advance, and without specifically reporting to
the Congress in writing at the time it makes its recommendation or request
in what respect construction of such project would be in conflict with the
purposes of this Act and would affect the component and the values to be
protected by it under this Act. Any license heretofore or hereafter issued
by the Federal Energy Regulatory Commission affecting the New River of
North Carolina shall continue to be effective only for that portion of the
river which is not included in the National Wild and Scenic Rivers System
pursuant to section 2 of this Act and no project or undertaking so licensed
shall be permitted to invade, inundate or otherwise adversely affect such
river segment.
EXPMNATORY NOTE
1976 Ammdment. Section 1(2) of the Act
of September 11, 1976 (Public Law 94-407,
90 Stat. 1238) amended subsection (a) by add-

ing the provision retating to licenses issued
affecting tie New River of North Carolim.
The 1976 Aet does not appear herein.

@) [~nst~ction
proj=~
on rivers desi~ated
for potential addition
to system.]—The Federal Energy Regulatory Commission shall not license
the construction of any dam, water conduit, reservoir, powerhouse, transmission line, or other project works under the Federal Power Act, as
amended, on or directly affecting any river which is listed in section 5, (a)
of this Act, and no department or agency of the United States shall assist
by loan, grant, license, or otherwise in the construction of any water resources project that would have a direct and adverse effect on the values
for which such river might be designated, as determined by the Secretary
responsible for its study or approval—
~) during the ten-year period following October 2, 1968, or for a
three complete fiscal year period following any Act of Congress de%
igrtating any river for potential addition to the national wild and scenic
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rivers system, whichever is later, unless, prior to the expiration of the
relevant period, the Secretary of the Interior and, where national forest
lands are involved, the Secretary of Agriculture, on the basis of study,
determine that such river should not be included in the national wild
and scenic rivers system and notify the Committees on Interior and
Insular Affairs of the United States Congress, in writing, including a
copy of the study upon which the determination was made, at least one
hundred and eighty days while Congress is in session prior to publishing
notice to that effect in the Federal Register: Prmided, That if any Act
designating any river or rivers for potential addition to the national
wild and scenic rivers system provides a period for the study or studies
which exceeds such three complete fiscal year period the period provided for in such Act shall be substituted for the three complete fiscal
year period in the provisions of this clause (i); and
(ii) during such additional period thereafter as, in the case of any
river the report for which is submitted to the President and the Congress, is necessary for congressional consideration thereof or, in the
case of any river recommended to the Secretary of the Interior for
inclusion in the national wild and scenic rivers system under section 2
(a)(ii) of this Act, is necessary for the Secretary’s consideration thereof,
which additional period, however, shall not exceed three years in the
first case and one year in the second.
Nothing contained in the foregoing sentence, however, shall preclude licensing of, or assistance to, developments below or above a potential wild,
scenic or recreational river area or on any stream tributary thereto which
will not invade the area or diminish the scenic, recreational, and fish and
wildlife values present in the potential wild, scenic or recreational river area
on the date of approval of this Act. No department or agency of the United
States shall, during the periods hereinbefore specified, recommend authorization of any water resources project on any such river or request
appropriations to begin construction of any such project, whether heretofore or hereafter authorized, without advising the Secretary of the Interior and, where national forest lands are involved, the Secretiry of
Agriculture in writing of its intention so to do at least sixty days in advance
of doing so and without specifically reporting to the Congress in writing
at the time it makes its recommendation or request in what respect construction of such project would be in conflict with the purposes of this Act
and would affect the component and the values to be protected by it under
this Act.
EXPLANATORYNOTSS
1975 Amendment. Section I(c) of the Act
of January 3, 1975 (Public Law 93-621, 88
Stit. 2096) amended subsection ~) by adding
to clause Q) the proviso that if any Act pro
vides a time period for study in excess of the
three fiscal year period, that period shall be
substituted for the three complete fiscal year

period provision of clause (i). The 1975 Act
does not appear herein.
1974 Amendment. Section l@)(3) of the
Act of May 10, 1974 (Pubfic Law 93-279, 88
Stat. 123) amended subsection (b) by striking
the former provisions in clause Q) and incorporating in lieu thereof the present provisions
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Con&ess, is necessary”. The 1974 Act does
not appear herein.
Wference in tie Texk Part I of the Federal
Power Act (Act of June 10, 1920, 41 Stat.
1063) as amended, referred to in subsections
(a) and @) of the text, appears in Volume I at
p. 262. Wtmcts from Parts II and 111appear
in Volume I at p. 527.

(c) [Federd Energy Re@atory
Commission and other Federal agencies
shall inform %retary
of prm+lngs,
studies, and other activities whi~
may affwt system rivers.]-The
Federal Energy Regulatory Commission
and all other Federal agencies shall, promptly upon enactment of this Act,
inform the Secretary of the Interior and, where national forest lands are
involved, the Secretary of A~iculture, of any proceedings, studies, or other
activities within their jurisdiction which are now in progress and which affect
or may affect any of the rivers specified in section 5(a) of this Act. They
shall likewise inform him of any such proceedings, studies, or other activities
which are hereafter commenced or resumed before they are commenced
or resumed.
(d) [Not applicable to grants mder Land and Water Consewation Fund
Act of 1965.]—Nothing
in this section with respect to the making of a loan
or grant shall apply to grants made under the Land and Water Conservation
Fund Act of 1965 (78 Stat. 897; 16 U.S.C. 4601-4 et seq.). (82 Stat. 913;
$ l(b)(3), (4), Act of May 10, 1974, 88 Stit. 123; $ l(c), Act of January 3,
1975, 88 Stat. 2096, $ 1(2), Act of September 11, 1976, 90 Stat. 1238;
$402 (a)(l)(A), Act of August 4, 1977,91 Stit 583; 16 U.S.C. $ 1278)
EXPMNATORY NOTE
&ference
in tie TexL The Land and
Water Conservation Fund Act of 1965, re-

ferred to in subsection (d) of the text, appears
in Volume III at p. 1785.

%. 8. [Withdrawd of certain public lands from entry.]-(a)
All public
lands within the authorized boundaries of any component of the national
wild and scenic rivers system which is designated in section 3 of this Act
or which is designated after October 2, 1968, for inclusion in tbt system
are hereby withdrawn from entry, sale, or other disposition under the public
land laws of the United States.
(b) All public lands which constitute the bed or bank, or are within onequarter mile of the bank, of any river which is listed in section 5(a) of this
Act are hereby withdrawn from entry, sale, or other disposition under the
public land laws of the United Stites for the periods specified in section
7(b) (b) of this Act. Notwithstanding the foregoing provisions of this sub
section or any other provision of this Act, subject only to valid existing
rights, including valid Native selection rights under the Alaska Native
Claims Settlement Act, all public lands which constitute the bed or bank,
or are within art area extending two miles from the bank of the river channel
on both sides of the river segments referred to in paragraphs (77) through

.—
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(88) of section 5(a) of this Act are hereby withdrawn from entry, sale, State
selection or other disposition under the public land laws of the United States
for the periods specified in section 7(b) of this Act. (82 Stat. 915; $ 606(c),
Act of December 2, 1980, 94 Stat. 2417; 16 U.S.C. $ 1279)
EXPLANATORYNOTSS
1980 Amendment. Section 606 of the Act
of December 2, 1980 (Pubhc Law 96-487, 94
Stit. 2417) amended subsection ~) by inserting the provisions withdrawing, subject to
valid existing righ~, all public lands which
constitute the bed or bank, or are within an
area extending two miles from the bank, of
the river channel on both sides of the river
segments referred to in paragraphs (77)
through (88) of section 5(a), from entry, sale,

Stite selection or other disposition under the
pubhc land bws for the periods specified in
section 7@). The 1980 Act does not appear
herein.
Reference in tie Tat. The Alaska Native
Claims Settlement Act (Public Law 92-203,85
Stat. 688) referred to in subsection @) of the
text, is designed to settle bnd claims of mtives
in Alaska. The Act does not appear herein.

Sec. 9. (a) [Mining laws unaffected-Exceptions.]-Nothing
in this Act
shall affect the applicability of the United States mining and mineral leasing
laws within components of the national wild and scenic rivers system except
that—
(i) all prospecting, mining operations, and all other activities on mining claims which, in the case of a component of the system designated
in section 3 of this Act, have not heretofore been perfected or which,
in the case of a component hereafter designated pursuant to this Act
or any other Act of Congress, are not perfected before its inclusion in
the system and all mining operations and other activities under a mineral
lease, license, or permit issued or renewed after inclusion of a component in the system shall be subject to such regulations as the Secretary
of the Interior or, in the case of national forest lands, the Secretary of
Agriculture may prescribe to effectuate the purposes of this Act;
fii) subject to valid existing righw, the perfection of, issuance of a
patent to, any mining claim affecting lands within the system shall confer
or convey a right or title only to the mineral deposits and such rights
only to the use of the surface and the surface resources as are reasonably
required to carrying on prospecting or mining operations and are consistent with such regulations as may be prescribed by the Secretary of
the Interior or, in the case of national forest lands, by the Secretary of
Agriculture; and
~ii) subject to valid existing rights, the minerals in Federal lands which
are part of the system and constitute the bed or bank or are situated
within one-quarter mile of the bank of any river designated a wild river
under this Act or any subsequent Act are hereby withdrawn from all
forms of appropriation under the mining laws and from operation of
the mineral leasing hws including, in both cases, amendments thereto.
Regulations issued pursuant to paragraphs ~) and (ii) of this subsection shall,
among other things, provide safeguards against pollution of the river involved and unnecessary impairment of the scenery within the component
in question.
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b) [Withdraws
of =rtain IanA.]—The
minerals in any Federal lands
which constitute the bed or bank or are situated within one-quarter mile
of the bank of any river which is listed in section 5(a) of this Act are hereby
withdrawn from all forms of appropriation under the mining laws during
the periods specified in section 7(b) of this Act. Nothing contained in this
subsection shall be construed to forbid prospecting or the issuance or leases,
licenses, and permits under the mineral leasing laws subject to such conditions as the Secretary of the Interior and, in the case of mtional forest
lands, the Secretary of Agriculture find appropriate to safeguard the area
in the event it is subsequently included in the system. Notwithstanding the
foregoing provisions of this subsection or any other provision of this Act,
all public lands which constitute the bed or bank, or are within an area
extending two miles from the bank of the river channel on both sides of
the river segments referred to in paragraphs (77) though (88) of section
5(a) of this Act are hereby withdrawn subject to valid existing rights, from
all forms of appropriation under the mining laws and from operation of
the mineral leasing laws including, in both cases, amendments thereto, during the periods specified in section 7(b), of this Act. (82 Stat. 915; $ 606(b),
Act of December 2, 1980, 94 Stat. 2416; 16 U.S.C. $ 1280)
WpLANATORY NOTE
1980 Amendment. Section 606(b) of the
Act of December 2,1980 (Public Law 96-487,
94 Stat. 2416), amended subsection @) by inserting the provision withdrawing, subject to
valid existing righti, all public lads which
constitute the bed or bank, or are within an
area extending two miles from the bank of
the river channel or both sides of the river

segments referred to in paragraphs (77)
through (88) of section 5(a) of the Act, from
all forms of appropriations under the mtilng
laws and operation of the mineral leasing laws
during the periods specified in section 7@) of
the Act. The 1980 Act does not appear
herein.

k.
10. [Administration
of system.]—(a) Each component of the national wild and scenic rivers system shall be administered in such manner
as to protect and enhance the values which caused it to be included in said
system without, insofar as is consistent therewith, limiting other uses that
do not substantially interfere with public use and enjoyment of these values.
In such administration primary emphasis shall be given to protecting its
esthetic, scenic, historic, archeologic, and scientific features. Management
plans for any such component may establish varying degrees of intensity
for its protection and development, based on the special attributes of the
area.
(b) Any portion of a component of the national wild and scenic rivers
system that is within the national wilderness preservation system, as established by or pursuant to the Act of September 3, 1964 (78 Stat. 890; 16
U. S.C., ch. 23), shall be subject to the provisions of both the Wilderness
Act and this Act with respect to preservation of such river and its immediate
environment, and in case of conflict between the provisions of these Acts
the more restrictive provisions shall apply.
(c) Any component of the national wild and scenic rivers system that is
administered by the Secretary of the Interior through the Natioml Park
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Service shall become a part of the national park system, and any such component that is administered by the Secretary through the Fish and Wildlife
Service shall become a part of the national wildlife refuge system. The lands
involved shall be subject to the provisions of this Act and the Acts under
which the national park system or national wildlife system, as the case may
be, is administered, and in case of conflict between the provisions of these
Acts, the more restrictive provisions shall apply. The Secretary of the Interior, in his administration of any component of the national wild and
scenic rivers system, may utilize such general statutory authorities relating
to areas of the national park system and such general statutory authorities
otherwise available to him for recreation and preservation purposes and for
the conservation and management of natural resources as he deems appropriate to carry out the purposes of this Act.
(d) The Secretary of Agriculture, in his administration of any component
of the national wild and scenic rivers system area, may utilize the general
statutory authorities relating to the national forests in such manner as he
deems appropriate to carry out the purposes of this Act.
(c)The Federal agency charged with the administration of any component
of the natioml wild and scenic rivers system may enter into written coop
erative agreements with the Governor of a State, the head of any State
agency, or the appropriate official of a political subdivision of a State for
State or local governmental participation in the administration of the component. The States and their political subdivisions shall be encouraged to
cooperate in the planning and administration of components of the system
which include or adjoin State- or county-owned lands. (82 Stat. 916; 16
U.S.C. $ 1281.)
EXPLANATORYNOTE
~ference
in tie Text. The Act of September 3, 1964 (78 Stit. 890), referred to in sub

section ~) of tie text, is the Wilderness Act,
and appears in Volume 111 at page 1777.

Sec. 11. [Federd assistance in formtiation
of statetide outdoor recreation plans]—(a) The Secretary of the Interior shall encourage and assist
the States to consider, in formulating and carrying out their comprehensive
statewide outdoor recreation plans and proposals for financing assistance
for State and local projects submitted pursuant to the Land and Water
Conservation Fund Act of 1965 (78 Stat. 897) needs and opportunities for
establishing State and local wild, scenic and recreational areas. He shall also,
in accordance with the authority contained in the Act of May 28, 1963 (77
Stat. 49) provide technical assistance and advice to, and cooperate with,
States, political subdivisions, and private interests, includlng nonprofit organizations, with respect to establishing such wild, scenic and recreational
river areas.
(b) The Secretaries of Agriculture and of Health and Human Services
shall likewise, in accordance with the authority vested in them assist, advise,
and cooperate with State and local agencies and private interests with respect to establishing such wild, scenic and recreational river areas. (82 Stat.
916; $ 509@), Act of October 17, 1979, 93 Stat. 695; 16 U.S.C. $ 1282.)
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EXPLANATORYNOT=
Chango of Name. “Health and Human Services” was substituted for “Health, Education, and Welfare” in subsection @) pursuant
to section 509@) of the Act of October 17,
1979, Public Law 96-88, 93 Stat. 695.
Wferences k tie Text. The Act of May
28, 1963 (77 Stat. 49), referred to in subsec-

tion (a) of tie text, provides for the coordlnation of rem%ation pro~ms,
and appears
in Volume 111 at page 1711. The Land and
Water Conservation Fund Act of 1965, also
referred to in subsection (a) of the text, ap
pears in Volume 111 at page 1785.

See. 12. (a) [Review of existing Federd plans.]—The
Secretary of the
Interior, the Secrehry of Agriculture, and the head of any other Federal
department or agency having jurisdiction over any lands which include,
border upon, or are adjacent to, any river included within the National
Wild and Scenic Rivers System or under consideration for such inclusion
in accordance with section 2(a)(ii), section 3(a), or section 5 (a) of this Act,
shall take such action respecting management policies, regulations, contracts, plans, affecting such lands, following November 10, 1978, as may
be necessary to protect such rivers in accordance with the purposes of this
Act. Such Secretary or other department or agency head shall, where appropriate, enter into written cooperative agreements with the appropriate
State or local official for the planning, administration, and management of
Federal lands which are within the boundaries of any rivers for which approval has been granted under section 2(a)fii) of this Act. Particular attention shall be given to scheduled timber harvesting, road construction, and
similar activities which might be contrary to the purposes of this Act.
EXPLANATORYNOTE
1978 Amendmat. Section 762 of the Act
of November 10, 1978 (Pubhc hw 95-625,
92 Stat. 3533) amended subsection(a) by sub
stituting the provision requiring action to be
taken by the Secretaries and heads of agencies
for the prior provision requiring review by
such offlcialx making the prov~lon applicable
to rivers included within the system; incor-

porating references to rivers covered in sections 2(a)(ii) and 3(a) of the ACG and requifig
cooperative
agreements with appropriate
State or local officials for ptanning and administration of Federal lands witiln boundaries
of rivers approved under section 2(a)(ii) of the
Act. The 1978 Act does not appear herein.

@) [Existing contracfi unaangd.]—Nothing
in this section shall be
construed to abrogate any existing rights, privileges, or contracts affecting
Federal lands held by any private party without consent of said party.
(c) [Pollution control.]—The
head of any agency administering a component of the national wild and scenic rivers system shall cooperate with
the Secretary of the Interior and with the appropriate State water pollution
control agencies for the purpose of eliminating or diminishing the pollution
of waters of the river. (82 Stat. 917; $762, Act of November 10, 1978, 92
Stat. 3533; 16 U.S.C. $ 1283.)
Sec. 13. [Existing law unaffected.]-(a)
Nothing in this Act shall affect
the jurisdiction or responsibilities of the States with respect to fish and
wildlife. Hunting and fishing shall be permitted on lands and waters administered as parts of the system under applicable Stite and Federal laws

October
2460

WILD AND SCENIC RIVERS ACT—SEC.

2, 1968

14

and regulations unless, in the case of hunting, those lands or waters are
within a national park or monument. The administering Secretary may,
however, designate zones where, and establish periods when, no hunting is
permitted for reasons of public safety, administration, or public use and
enjoyment and shall issue appropriate regulations after consultation with
the wildlife agency of the State or States affected.
(b) The jurisdiction of the States and the United States over waters of
any stream included in a national wild, scenic or recreation river area shall
be determined by established principles of law. Under the provisions of this
Act, any taking by the United States of a water right which is vested under
either State or Federal law at the time such river is included in the national
wild and scenic rivers system shall entitle the owner thereof to just compensation. Nothing in this Act shall constitute an express or implied claim
or denial on the part of the Federal Government as to exemption from
State water laws.
(c) Designation of any stream or portion thereof as a national wild, scenic
or recreational river area shall not be construed as a reservation of the
waters of such streams for purposes other than those specified in this Act,
or in quantities greater than necessary to accomplish these purposes.
(d) The jurisdiction of the States over waters of any stream included in
a national wild. scenic or recreational river area shall be unaffected bv this
Act to the extent that such jurisdiction maybe exercised without imp~iring
the purposes of this Act or its administration.
(e) Nothing contained in this Act shall be construed to alter, amend,
repeal, interpret, modify, or be in conflict with any interstate compact made
by any States which contain any portion of the national wild and scenic
rivers system.
(f) Nothing in this Act shall affect existing rights of any State, including
the right of access, with respect to the beds of navigable streams, tributaries,
or rivers (or segments thereo~ located in a national wild, scenic or recreational river ar~a.
(g) The Semetary of the Interior or the Secretary of A~iculture,
as the
case may be, may grant easements and rights-of-way upon, over, under,
across, or through any component of the national wild and scenic rivers
system in accordance with the laws applicable to the national park system
and the national forest system, respectively: Prtided,
That any conditions
precedent to granting such easements and rights-of-way shall be related to
the policy and purpose of this Act. (82 Stat. 917; 16 U.S.C. $ 1284.)
Sec. 14. [Donati
ea*menti.]-The
claim and allowance of the value
of an easement as a charitable contribution under section 170 of title 26
United States Code, or as a gift under section 2522 of said title shall constitute an agreement by the donor on behalf of himself, his heirs, and assigns
that, if the terms of the instrument creating the easement are violated, the
donee or the United States may acquire the servient estate at its fair market
value as of the time the easement was donated minus the value of the
easement claimed and allowed as a charitable contribution or gift. (82 Stat
918; 16 U.S.C. ~ 1285.)
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EXPLANATORY
NOTE
Reference h tie Tat. Title 26 of the U.S.
Code, referred to in the text, contains the

Internal Revenue Code. The Internal Revenue Code does not appear herein.

14A. [Lease of Federd lands witin system.]-(a)
Where appropriate
in the discretion of the Secretary, he may lease federally owned land (or
any interest therein) which is within the boundaries of any component of
the National Wild and Scenic Rivers System and which has been acquired
by the Secretary under this Act. Such lease shall be subject to such restrictive
covenants as may be necessary to carry out the purposes of this Act.
(b) Any land to be leased by the Secretary under this section shall be
offered first for such lease to the person who owned such land immediately
before its acquisition by the United States. (Added by Act of November
10, 1978, $764, 92 Stat. 3534; 16 U.S.C. $ 1285a.)
See.

EXPLANATORY
NOTE
1978 Amendment. S&on
764 of the Act
of November 10, 1978 (Pubfic Law 95-625,
92 Stat. 3534) amending this Act by adding

section 14A. The 1978 Aet does not appear
herein.

See. 15. [Establishment of boundaries
for certain component rivers in
Alaska—Withdrawal
of miuerals.]-Notwithstanding
any other provision
to the contrary in sections 3 and 9 of this Act, with respect to components
of the National Wild and Scenic Rivers System in Alaska designated by
paragraphs (38) through (50) of section 3(a) of this Act—
(1) the boundary of each such river shall include an average of not
more than six hundred and forty acres per mile on both sides of the
river. Such boundary shall not include any lands owned by the State or
a political subdivision of the State nor shall such boundary extend
around any private lands adjoining the river in such manner as to surround or effectively surround such private lands; and
((2) the withdrawal made by paragraph (iii) of section 9(a) of this Act
shall apply to the minerals in Federal lands which constitute the bed
or bank or are situated within one-half mile of the bank of any river
designated a wild river by the Alaska National Interest Lands Conservation Act. (Added by Act of December 2, 1980, $ 606(a) 94 Stat. 2416;
16 U.S.C. $ 1285b.)

EXPLANATORY
NOTm
1980 AmendmenL Section 606(a) of the
Act of December 2, 1980 (Pubtic Law 96-487,
94 Stat. 2416) amended ti]s Act by adding
section 15 and redesignated former section 15
as section 16. The 1980 Act does appear
herein.
Referena in tie Tat. The Alaska Na-

tional Interest hnds Conservation Act, Act
of Deeember 2, 1980 (Pubhc hw 96487, 94
Stat. 2371) referred to in the text, is designed
to protect the mtionally significant cultural,
natural, scenic, wildhfe, and other values of
lands in Abska. The 1980 Aet does not ap
pear herein.

See. 16. [kfinitions.]-As
used in this Act, the term—
(a) “River” means a flowing body of water or estuary or a section, portion,
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or tributary thereof, including rivers, streams, creeks, runs, kills, rills, and
small lakes.
(b) “Free-flowing”,
as applied to any river or section of a river, means
existing or flowing in natural condition without impoundment, diversion,
straightening, riprapping, or other modification of the waterway. The existence, however, of low dams, diversion works, and other minor structures
at the time any river is proposed for inclusion in the national wild and scenic
rivers system shall not automatically bar its consideration for such inclusion:
Prmided, That this shall not be construed to authorize, intend, or encourage
future construction of such structures within components of the national
wild and scenic rivers system.
(c) “Scenic easement” means the right to control the use of land (including
the air space above such land) within the authorized boundaries of a component of the wild and scenic rivers system, for the purpose of protecting
the natural qualities of a designated wild, scenic or recreational river area,
but such control shall not affect, without the owner’s consent, any regular
use exercised prior to the acquisition of the easement. (82 Stat. 918; $ 1(c),
Act of May 10, 1974, 88 Stat. 123; $ 606(a), Act of December 2, 1980, 94
Stat. 2416; 16 U.S.C. $ 1286.)
EXPLANATORYNOTSS
1980 Amendmenk Section 606(a) of the
Act of December 2, 1980 (Pubhc Law 96-487,
94 Stat. 2416) redesi~ated
the former section 15 as section 16 and redesignated former
section 16 as section 17. The 1980 Act does
not appear herein.
1974 Amendment. Section 1(c) of the Act
of May 10, 1974 (Public Law 93-279, 88 Sat.

*

*

123) amended subsection (c) by deleting “for
the purposes of protecting the scenic view
from the river” and inserting in heu thereof
“within the authorized boundaries of the wild
and scenic river system, for the purpose of
protecting the natural qualities of a designated wild, scenic or recreational river area”.
The 1974 Act does not appear herein.

*

*

*

EXPLANATORYNOTE
Legislative Histoq. S. 119,Public Law 90542 in the 90th Congress. Reported in Senate
from Interior and Insuhr Affairs August 4,
1967; S. Rept. No. 491. Passed Senate August
8, 1967. Passed House, amended, September
12, 1968. Senate asks for a conference Sep

tember 16, 1968. House agrees to a conference September 16, 1968. Conference report
filed September 24, 1968; H.R. Rept. No.
1917. House agrees to conference report September 25, 1968. Senate agrees to conference
report September 26, 1968.
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An act to authorize the Secretary of the Interior to construct, operate, and maintain stage 1
and to acquire lands for stage 2 of the Palmetto Bend reclamation project, Texas, and for
other purposes. (Act of October 12, 1968, Public hw 90-562, 82 S@t. 999)

[See. 1. Palmeti
Bend projeet authoAd.]-The
Secretary of the Interior is authorized to construct, operate, and maintain the first stage and
to acquire lands for the second stage of the Palmetto Bend Federal reclamation project, Tens, in accordance with the Federal reclamation laws (Act
of June 17, 1902 (32 Stat. 388), and Acts amendatory thereof or supplementary thereto) for the purposes of storing, regulating, and furnishing
water for municipal and industrial use, conserving and developing fish and
wildlife resources, and enhancing outdoor recreation opportunities. The
stage 1 development of the project shall consist of the following principal
works: Palmetto Bend Dam and Reservoir on the Navidad River near Edna,
Texas, and recreation facilities. (82 Stat. 999)
NOT= OFOPIN1ONS
Entirontnental impact statements 14
Adqacy
1
Gnatruetion
during preparation
2
When required
3
1. Environmental impact statementa-Adequcy
The National Environment
Policy Act
does not demand ttmt every Federal decision
be verified by reduction to mathematical ab
solutes for insertion into a precise formula.
Rather, by giving the decisionmaker
and
other readers enough detail concerning all of
the costs and benefits to permit a reasoned
evaluation and decision, the statement satisfies the Act’s requirement that long-term environmental
costs be weighed
against
immediate benefits. Thus, where the environmental impact statement for the first stage
of the Palmetto Bend Project was found, in
all other respects, sufficiently clear and comprehensive, there was no rest reason for a
mathematical decision as to a cost-benefit retie. Moreover, a cost-benefit ratio was considered in the project’s development k reports
filed in 1962 and 1963 and in the Feasibility
Report filed with Congress in February 1965.
Finally, the responsibility
of determining
whether the United States can afford this
project hes in the Congress which, based on
the project’s history, has already decided it is
worth the money. Stirra Club v. Mortw, 431

F. Supp. 11 (S.D. Tex. 1975).
The fact that there is a difference of scientific opinion among experts regarding the
environmental impact of the first stage of the
Palmetto Bend Project does not mean that the
impact has been inadequately discussed in the
Project’s environmental impact statement,
nor does such difference mean the statement’s
expbnations must be disregarded. SMa Club
v. Morton, 431 F. Supp. 11 (S.D. Tex. 1975).
The environmental impact statement re
quired for the first stage of the Palmetto Bend
Project need not discuss remote and highly
s~uhtive consequences but should & sufficlent to enable those who did not participate
in compiling the statement to understand the
factors involved and fully consider the siguificance of such factors. Skrra Club v. Morton,
431 F. Supp. 11 (S.D. Tex. 1975).
2.-nsttion
dutig preparation
Where the 28-page envirornnen~l impact
statement for the first stage of the Palmetto
Bend Project was &lng challenged in a lawsuit, the Bureau of Reclamation was not ob
hgated to halt project construction while it
prepared a revised, 142-page statement. Such
a requirement might compromise the Natioml Environment
Policy Act’s goal of full
disclosure in a situation where it was unclear
whether a propsed change would merely re
quire a supplement to the environmental im-
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pact statement, in which case work could
continue on the project, or a new environmental impact statement, which would pro
tide more complete disclosure at the cost of
a break in the project timetable. Stirra Club
v. Mortm, 431 F. Supp. 11 (S.D. Tex. 1975).
3.—Wen
quired
As the National Environmental Policy Act
appliesto dl ongoing “major Federal actions,” in considering whether an environmental impact statement is rquired
for a

project authorized before the Act became effective on January 1, 1970, the extent to
which the project has been completed is a factor to be carefully weighed. Thus, an impact
statement is recpsired for the first stige of the
Palmetto Bend Project, authorized in 1968,
since, while land had been purchased and
cleared and some roads and railroad tracks
relocated, no construction had been commenced. Skrra Club v. Mortm, 431 F. Supp.
11 (S.D. Tex. 1975).

See. 2. [Municipal and industrial water supply—Repayment
period—
Termination da~Interest
rate. ]—Costs of the project or any unit or
stage thereof allocated to municipal and industrial water supply shall be
repayable with interest, by the municipal and industrial water users over a
period of not more than fifty years from the date that water is first delivered
for that purpose, pursuant to contracts with municipal corporations, organizations, or other entities as defined in section 2(g) of the Reclamation
Project Act of 1939 (53 Stat. 1187). Such contracts shall be precedent to
the commencement of construction of the project. Contracts maybe entered
into with a qualified entity or entities pursuant to the provisions of this Act
without regard to the last sentence of subsection 9(c) of the Reclamation
Project Act of 1939, supra.
(b) If contracts for the repayment of all of the costs allocated to municipal
and industrial water supply shall not have been executed within five years
of the date of enactment of this Act, the authorization herein granted to
the Secretary shall thereupon terminate.
(c) The interest rate used for computing interest during construction and
interest on the unpaid balance of the costs of the project allocated to municipal and industrial water supply sbll be determined by the Secretary of
the Treasury, as of the beginning of the fiscal year in which construction
is commenced, on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations which
are neither due nor callable for redemption for fifteen years from date of
issue. (82 Stat. 999)
EXPMNATORY
NOTE
Referenin the T=t. Section 2(g) of the
Recbmation Project Act of 1939 (53 Stat.
1187), referred to in subsection (a) of the text,
defines “organization”
as “any conservancy
district, irrigation district, water users’ association, or other orpization,
which is organized under State law and which has
capacity to enter into contracts with the
United States pursuant to the Federal recbmation laws?’ The tast sentence of subsection

(c) of section 9 of the 1939 Act, referred to
in subsection (a) of the text, reads “No contract relating to municipal water supply or
miscellaneous purposes or to electric power
or power privileges shall be made, unless, in
the judgment of the Secretary, it will not impair the efficiency of the project for irrigation
purpcsses~’ The 1939 Act appears in Volume
1 at page 635.

October

12, 1968
PALMETTO

BEND PROJECT

2465

*.
3. [Transfer of workCrdlt—Permanent
right to use of reservoir—Waiver
of classifi-tion
requirementi.]-(a)
The Secretary is authorized to transfer to a qualified contracting entity or entities the care,
operation, and maintenance of the project works, and, if such transfer is
made, to credit annually against the contractor’s repayment obligation that
portion of the year’s joint operation and maintenance costs which, if the
United States had continued to operate the project, would have been allocated to fish and wildlife and recreation purposes. Prior to assuming care,
operation, and maintenance of the project works the contracting entity or
entities shall be obligated to operate them in accordance with criteria established by the Secretary of the Interior with respect to fish and wildlife
and recreation.
(b) Upon complete payment of the obligation assumed, the contracting
entity or entities, their designee or designees, shall have a permanent right
to use that portion of project reservoir capacity which is or may be allocated
to municipal and industrial water supply purposes by the Secretary of the
Interior, so long as the space designated for those purposes maybe physically
available, taking into account such equitable reallocation of reservoir storage capacities among the purposes served by the project as may be necessary
due to sedimentation, subject, if the project is then operated by tie United
States, to payment to the United States of a reasonable annual charge to
cover operation and maintenance costs and fair share of administrative costs
applicable to the project.
(c) Expenditures for the Palmetto Bend project may be made without
regard to the soil survey and land classification requirements of the Interior
Department Appropriation Act of 1954 (67 Stat. 266). (82 Sat. 999)
EXPLANATORYNOTE
Reference in tie Tat. The soil survey and
land classification requirements of the Interior Department Appropriation Act of 1954
(67 Stat. 266), referred to in subsection (c)of
the text, provide that no appropriation shall
be avaihble for the initiation of construction

of any projector any feature of a project until
the Secretary certifies to Congress that an adequate soil sumey and land cbssification has
been made. This provision of the 1954 Act
appars ~ Volume II at page 1115.

*.
4. [Fish and wfldife conservation and development-R~reation
enhancement.]—The
conservation and development of the fish and wildlife
resources and the enhancement of recreation opportunities in connection
with the Palmetto Bend project shall be in accordance with the Federal
Water Project Recreation Act (79 Stit. 213). (82 Stat. 1000)
mPLANATORY NOTE
Reference in tie ‘rat. The Federal Water
Project Recreation Act (Act of July 9, 1965,
Public Law 89-72, 16 U.S.C. $ 4601-12 et

seq.), referred to in the text, appears in Volume 111 at page 1820

%. 5. [Appropriation
authorization.]-There
is authorized to be ap
propriated for construction of the first stage of the Palmetto Bend reclamation project the sum of $34,100,000 ~anuary 1967 prices), plus or minus
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such amounts, if any, as may be justified by reason of ordinary fluctuations
in construction costs as indicated by engineering cost indexes applicable to
the type of construction involved herein. There are also authorized to be
appropriated such additioml sums as may be required for the operation
and maintenance of the first stage of the project. (82 Stat. 1000)
Sec. 6. [Appropriation
authorization
for acquisition
of lands—
Termination date.]—There
is authorized to be appropriated for the acquisition of lands for the second stage of the Palmetto Bend reclamation
project the sum of $2,700,000.
If, within twenty years after the initial
operation of stage 1 of the project, Congress has not authorized construction of stage 2, the lands acquired pursuant to this section shall be utilized
or disposed of in accordance with the provisions of section 3 (b) (2) of the
Federal Water Project Recreation Act (Act of July 9, 1965, 79 Stat. 214;
16 U.S.C. 4601-14(b) (2)). (82 Stat. 1000)
EXPMNATORY NOTm
Mfication
titi
This Act origimlly
was codified at 43 U.S.C. $~ 616gggg to
6161111but was omitted from the 1976 and
subsequent edhions of the U.S. Code as having hmited appliabllity.
k@dative History.H.R.5117, Pubhc bw
90-562 in the 90th Congress. Reported in

House from Interior and Insukr Affairs July
2, 1968; H.R. Rept. No. 1610. Passed House
July 15, 1968. Reported in Senate from Interior and Insular Affairs September 26,
1968; S. Rept. No. 1591. Passed Senate October 1, 1968.
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An act to authorize the Secretary of the Interior to exchange certain tands in Shasta County,
California, and for other purposes. (Act of October 17, 1968; Public Law 90-591, 82 Stat.
1153)
[Sec. 1. Exchange of lands aufiorized-Appraisal.]-The
Secretary of
the Interior is authorized to convey to the Summit City Public Utility District, Shasta County, California, approximately 7.24 acres, more or less, and
to accept from the district in exchange therefor 5.91 acres, more or less,
of land- located in section 26, townskip 33 north, range 5 west, Mount
Diablo meridian, Shasta County, California, and further identified in the
records of the IBureau of Reclamation, Department of the Interior, as parcels A and B, respectively. The properties so exchanged either shall be
approximately equal in fair market value or if they are not approximately
equal, shall be equalized by the payment of cash to the district or to the
Secretary as required: Prtided, That the Secretary shall order appraisals
made of the failr market value of both parcels of land without consideration
for any improvements thereon, with said appraisals to constitute final determinations of value: Prtided further, That any cash payment received by
the Secretary shall be credited to the funds available for construction or
operation and maintenance of the Central Valley project and arty disbursements made by him shall be made from said funds. (82 Stat. 1153)
EXPLANATORYNOT=
Purpose of tie Act. The report of the Senate Committee on Interior and Insukr Affairs
states: “The purpose and ned for this exchange is to provide for the continued use as
a Little League ballpark that parcel which is
presently leased by the district but owned by
the United States:’ S. Rept. No. 1613, 90th
Cong., 2d Sess. 1 (1968).
Not Codified. This Act is not codified in

the U.S. Code.
Legislative History. H.R. 8781, Public
Law 90591 in the 90th Congress. Reported
in House from Interior and Insular Affairs
September 10, 1968; H.R. Rept. No. 1878.
Passed House September 16, 1968. Reported
in Senate from Interior and Insular Affairs
October 4, 1968; S. Rept. No. 1613. Passed
Senate October 7, 1968.

August 4, 1969
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An act to consent to the upper Niobrara River compact between the States of Wyoming and
Nebrash. (Act of Au~st 4, 1969, Public bw 91-52, 83 Stat. 86)

[See.1. Gnsent of Con~ess.]—The
consent of Congress is given to the
upper Niobrara River compact between the States of Wyoming and Nebraska. Such compact reads as follows:
“UPPER

NIOBRARA

RIVER COMPACT”

“The State of Wyoming, and the State of Nebraska, parties signatory to
this compact (hereinafter referred to as Wyoming and Nebraska, respectively, or individually as a ‘S-te’, or collectively as ‘States’), having resolved
to conclude a compact with respect to the use of waters of the Niobrara
River Basin, and being duly authorized by Act of Congress of the United
States of America, approved August 5, 1953 (Public Law 191, 83rd Congress, 1st Session, Chapter 324,67 Stat. 365) and the Act of May 29, 1958
(Public Law 85—427, 85th Congress, S.2557, 72 Stat. 147) and the Act of
August 30, 1961 (Public Law 87– 181, 87th Congress, S. 2245, 75 Stat.
412) and pursuant to the Acts of their respective Legislatures have, through
their respective Governors, appointed as their Commissioners: For Wyoming, Earl Lloyd, Andrew McMaster, Richard Pfister, John Christian, Eugene P. Willson, H. T. Person, Norman B. Gray, E. J. Van Camp: For
Nebraska, Dan S. Jones, Jr., who after negotiations participated in by W.
E. Blomgren appointed by the President of the United States of America,
have agreed upon the following articles:
“ARTICLE

I.

“A. The major purposes of this compact are to provide for an equitable
division or apportionment of the available surface water supply of the Upper
Niobrara River Basin between the States; to provide for obtaining information on groundwater and underground water flow necessary for apportioning the underground flow by supplement to this compact; to remove
all causes, present and future which might lead to controversies; and to
promote interstate comity.
“B. The physical and other conditions peculiar to the Upper Niobrara
River Basin constitute the basis for this compact; and neither of the States
hereby concedes that this compact establishes any general principle or precedent with respect to any other interstate stream.
“C. Either State and all others using, claiming or in any other manner
asserting any right to the use of the waters of the Niobrara River Basin
under the authority of that State, shall be subject to the terms of this
compact.
“ARTICLE

II.

“A. The term ‘Upper Niobrara River’ shall mean and include the Nio-

August 4, 1969
UPPER NIOBRARA

RIVER COMPACT

2469

brara River ancl its tributaries in Nebraska and Wyoming west of Range
55 West of the 6th P.M.
“B. The term ‘Upper Niobrara River Basin’ or the term ‘Basin’ shall
mean that area in Wyoming and Nebraska which is naturally drained by
the Niobrara River west of Range 55 West of the 6th P.M.
“C. Where the name of a State or the term ‘State’ or ‘States’ is used,
they shall be construed to include any person or entity of any nature whatsoever using, claiming, or in any manner asserting any right to the use of
the waters of the Niobrara River under the authority of that State.
“ARTICLE

III.

“It sbll be the duty of the two States to administer this compact through
the official in each State who is now or may hereafter be charged with the
duty of administering the public water supplies, and to collect and correlate
through such officials the dati necessary for the proper administration of
the provisions of this compact. Such officials may, by unanimous action,
adopt rules and regulations consistent with the provisions of this compact.
“The States agree that the United States Geological Survey, or whatever
Federal agency may succeed to the functions and duties of that agency,
insofar as this compact is concerned, may collaborate with the officials of
the States charged with the administration of this compact in the execution
of the duty of such officials in the collection, correlation, and publication
of information necessary for the proper administration of this compact.
“ARTICLE

IV.

“fich State shall itself or in conjunction with other responsible agencies
cause to be established, maintained, and operated such suitable water gaging
stations as are found necessary to administer this compact.
“ARTICLE

V.

“A. Wyoming and Nebraska agree that the division of surface waters of
the Upper Niobrara River shall be in accordance with the following provisions.
“ 1. There shall be no restrictions on the use of the surface waters of the
Upper Niobrara River by Wyoming except as would be imposed under
Wyoming law and the following limitations:
“(a) NO reservoir constructed after August 1, 1957, and used solely for
domestic and stock water purposes shall exceed 20 acre-feet in capacity.
“@) Storage reservoirs with priority dates after August 1, 1957, and
storing water from the main stem of the Niobrara River east of Range
62 West of the 6th P.M. and from the main stem of Van Tassel Creek
south of Section 27, Township 32 North, Range 60 West of the 6th P.M.
shall not store in any water year (October 1 of one year to September
30 of the next year) more than a total of 500 acre-feet of water.
“(c) Storage in reservoirs with priority dates prior to August 1, 1957,
and storing water from the main stem of the Niobrara River east of Range
62 West and from the main stem of Van Tassel Creek south of Section
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27, Township 32 North, shall be made only during the period October
1 of one year to June 1 of the next year and at such times during the
period June 1 to September 30 that the water is not required to meet
the legal requirements by direct flow appropriations in Wyoming and in
Nebraska west of Range 55 West. Where water is pumped from such
storage reservoirs, the quantity of storage water pumped or otherwise
diverted for irrigation purposes or other beneficial purposes from any
such reservoir in any water year shall be limited to the capacity of such
reservoir as shown by the records of the Wyoming State Engineer’s Office, unless additional storage water becomes available during the period
June 1 to September 30 after meeting the legal diversion requirements
by direct flow appropriations in Wyoming and in Nebraska west of Range
55 West.
“(d) Storage in reservoirs with priority dates after August 1,1957, and
storing water from the main stem of the Niobrara River east of Range
62 West and the main stem of Van Tassel Creek south of Section 27,
Township 32 North, shall be made only during the period October 1 of
one year to May 1 of the next year and at such times during the period
May 1, and September 30 that the water is not required for direct diversion by ditches in Wyoming and in Nebraska west of Range 55 West.
“(e) Direct flow rights with priority dates after August 1, 1957, on the
main stem of the Niobrara River east of Range 62 West and Van Tassel
Creek south of Section 27, Township 32 North, sbll be regulated on
priority basis with Nebraska rights west of Range 55 West, provided, that
any direct flow rights for a maximum of 143 acres which may be granted
by the Wyoming State Engineer with a priority date not later than July
1, 1961, for lands which had Territorial Rights under the Van Tassel No.
4 Ditch with a priority date of April 8, 1882, and the Van Tassel No. 5
Ditch with a priority date of April 18, 1882, shall be exempt from the
provisions of this subsection (e).
“(~ All direct flow diversions from the main stem of the Niobrara
River east of Range 62 West and from Van Tassel Creek south of Section
27, Township 32 North shall at all times be limited to their diversion
rates as specified by Wyoming law, and provided that Wyoming laws
relating to diversion of ‘Surplus Water’ (Wyoming Statutes, 1957, Sections 41–181 to41 – 188 inclusive) shall apply only when the water flowing
in the main channel of the Niobrara River west of Range 55 West is in
excess of the legal diversion requirements of Nebraska ditches having
priority dates before August 1, 1957.
“ARTICLE

VI.

“A. Nebraska and Wyoming recognize that the future use of ground
water for irrigation in the Niobrara River Basin may be a factor in the
depletion of the surface flows of the Niobrara River, and since the data
now available are inadequate to make a determination in regard to this
matter, any apportionment of the ground water of the Niobrara River Basin
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should be delayed until such time as adequate data on ground water of the
basin are available.
“B. To obtain data on ground water, Nebraska and Wyoming, with the
cooperation and advice of the United States Geological Survey, Groundwater Branch, shall undertake ground water investigations in the Niobrara
River Basin in the area of the Wyoming-Nebraska
State line. The investigations shall be such as are agreed to by the State Engineer of Wyoming
and the Director of Water Resources of Nebraska, and may include such
observation wells as the said two officials agree are essential for the investigations. Cos@ of the investigations maybe financed under the cooperative
ground water programs between the United States Geological Survey and
the States, and the States’ share of the costs shall be borne equally by the
two States.
“C. The ground water investigations shall begin within one year after
the effective date of this compact. Upon collection of not more than twelve
months of ground water data Nebraska and Wyoming with the cooperation
of the United States Geological Survey, shall make, or cause to be made,
an analysis of such data to determine the desirability or necessity of apportioning the Wound water by supplement to this compact. If, upon completion of the initial analysis, it is determined that apportionment of the
ground water is not then desirable or necessary, reanalysis shall be made
at not to exceed tw~year ktervals, using all data collected until such apportionment is made.
“D. When the results of the ground water investigations indicate that
apportionment of ground water of the Niobrara River Basin is desirable,
the two States shall proceed to negotiate a supplement to this compact
apportioning the ground water of the Basin.
“E. Any proposed supplement to this compact apportioning the ground
water shall not become effective until ratified by the legislatures of the two
States and approved by the congress of the United States.
“ARTICLE

VII.

“The provisions of this compact shall remain in full force and effect until
amended by action of the Legislatures of the Signatory States and until
such amendment is consented to and approved by the Congress of the
United States in the same manner as this compact is required to be ratified
and consented to in order to become effective,
“ARTICLE

VIII.

“Nothing in this compact
shall be construed
to limit or prevent either
State from instituting or maintaining any action or proceeding, legal or
equitable, in any court of competent jurisdiction for the protection of any
right under this compact or the enforcement of any of its provisions.
“ARTICLE

IX.

“Nothing in this compact shall be deemed:
“A. To impair or affect any rights or powers of the United States, its
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agencies, or instrumentations, in and to the use of the waters of the Upper
Niobrara River Basin nor its capacity to acquire rights in and to the use of
said waters; provided that, any beneficial uses of the waters allocated by
this compact hereafter made within a State by the United States, or those
acting by or under its authority, shall be taken into account in determining
the extent of use within that State.
“B. To subject any property of the United States, its agencies, or instrumentalities to taxation by either State or subdivision thereof, nor to create
an obligation on the part of the United States, its agencies, or instrumentalities, by reason of the acquisition, construction, or operation of any property or works of whatsoever kind, to make any payment to any State or
political subdivision thereof, State agency, municipality, or entity whatsoever in reimbursement for the loss of taxes.
“C. To subject any property of the United States, its agencies, or instrumentalities, to the laws of any State to an extent other than the extent to
which these laws would apply without regard to the compact.
“D. To affect the obligations of the United States of America to Indians
or Indian tribes, or any right owned or held by or for Indians or Indian
tribes which is subject to the jurisdiction of the United States.
“ARTICLE

X.

“Should a court of competent jurisdiction hold any part of this compact
contrary to the constitution of any State or of the United States, all other
severable provisions shall continue in full force and effect.
“ARTICLE

XI.

“This compact shall become effective when ratified by the Legislatures
of each of the signatory States and by the Congress of the United States.
“IN WITNESS WHEREOF, the Commissioners have signed this compact
in triplicate original, one of which shall be filed in the archives of the United
States of America and shall be deemed the authoritative original, and one
copy of which shall be forwarded to the Governor of each of the signatory
States.
“Done at the city of Cheyenne, in the State of Wyoming, this 26th day
of October, in the year of our Lord, One Thousand and Nine Hundred
Sixty Two 1962.
Commissioner for the State of Nebraska
s/Dan S. Jones, Jr.
Commissioners for the State of Wyoming
s/Earl Lloyd
s/Andrew McMaster
s/Richard Pfister
s/John Christian
s/Eugene P. Wilson
s/H. T. Person
s/Norman B. Gray
s/E. J. Van Camp
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‘‘1 have participated in the negotiation of this compact and intend to
report favorably thereon to the Congress of the United States.
s/W. E. Blomgren
Representative of the United States of America:’
~.
2. [R-ervation
of rights.]-The
right to alter, amend, or repeal
this Act is reserved. (83 Stit. 91)
Sec. 3. [Righ& of United States unaffectd.]-Nothing
in this Act shall
be deemed to impair or affect any rights or powers of the United States,
its agencies, instrumentalities, permitters, or licensees in, over, and to the
use of the waters of the Upper Niobrara River Basin; nor to impair or affect
their capacity to acquire rights in and to the use of said waters. (83 Stat.
91)
EXPLANATORYNOTW
Not -fied.
This Act is not cdlfied
in
the U.S. Code.
Cross Referenm, Gn=t
to Ne@tiate
Gmpct.
The consent of Congress for the
Smtes of Wyoming and Nebraska to negotiate
this compact ws granted by the Act of August 3, 1953 (67 Stat. 365). The 1953 Act
appears in Volume II at page 1117.

Le@atiw
History. S. 38, Public Law 9152 in the 91st Congress. Reported in Senate
from Intetior and Insular Affairs June 20,
1969; S. Rept. No. 91-265. Passed Senate
June 24, 1969. Reported in House from Interior and Insular Affairs July 9, 1969; H.R.
Rept. No. 91-359. Passed House July 21,
1969.
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KENNEWICK

DIVISION

EXTENSION

An act to amend the Act of June 12, 1948 (62 Stat. 382) in order to provide for the construction, operation, and maintenance of the Kennewick division extension, Yaklma project,
Washin@on, and for other purposes. (Act of August 25, 1969, Public Law 91-66, 83 Stit.
106)

[=.
1.1948 Act amended.]-The
Act of June 12, 1948 (62 Stat. 382),
is hereby amended as follows:
(a) Insert the words “and Kennewick division extension”, after the words
“Kennewick division” in section 1 and add the following items to the principal units listed in said section: ‘ ‘Kiona siphon” and ‘ ‘Relift pumping
plants”.
(b) Insert at the end of section 3 the following: “Costs of the Kennewick
division extension allocated to irrigation which are determined by the Secretary to be in excess of the water users’ ability to repay within a fifty-year
repayment period following a ten-year development period, shall be charged
to and returned to the reclamation fund in accordance with the provisions
of section 2 of the Act of June 14, 1966 (80 Stat. 200), as amended by
section 6 of the Act of September 7, 1966 (80 Stat. 707): Prmided, That
section 5 of this Act shall not be applicable to the revenues derived from
the Federal Columbia River power system. Power and energy required for
irrigation water pumping for the Kennewick extension shall be made available by the Secretary from the Federal Columbia River power system at
charges determined by him.” (83 Stat. 106)
EXPLANATORYNOTE
References in tie Text. Section 2 of the
Act of June 14, 1966, as amended by section
6 of the Act of September 7, 1966, provides
for and dechres the policy of ConWess with
respect to financial assistance to recbmation

projects within the Pacific Northwest from
net revenues of Federal Columbia River
power systems. The Acts ofJune 14,1966 and
September 7, 1966 appear in Volume 111 at
pages 1870 and 1886, respectively.

k.
2. [Surplus crops.]— No water shall be delivered to any water user
on the Kennewick division extension for a period of ten years from the
date of enactment of this authorizing Act for the production on newly
irrigated lands of any basic agricultural commodity, as defined in the Agricultural Act of 1949, or any amendment thereof, if the total supply of
such commodity for the marketing year in which the bulk of the crop would
normally be marketed is in excess of the normal supply as defined in section
301 (b)(lO) of the Agricultural Adjustment Act of 1938, as amended, unless
the Secretary of Agriculture calls for an increase in production of such
commodity in the interest of national security. (83 Stat. 106)
EXPLANATORYNOTE
References in tie Text. The definition of
“basic agricultural commodity” in the Agri-

cultuml Act of 1949, as amended, referred to
in the text, is found at 63 Stat. 1056, 7 U.S.C.
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ferred to in the text, is found at 62 Smt. 1251,
7 U.S.C. ~ 1301@)(10). Neither Act appears
herein.

Sm. 3. [Appropriation
authorization.]-There
are authorized to be ap
propriated for the new works associated with the Kennewick division extension $6,735,000 ~anuary 1969 prices), plus or minus such amounts, if
any, as may be required by reason of changes in the cost of construction
work of the types involved therein, as shown by engineering cost indexes,
and, in addition, such sums as may be required to operate and maintain
the extension. (83 Stat. 106)
EXPUNATORY NOTm
Not Mfied.
This Act is not codified in
the U.S. Code.
h@btiw
HistoW. S. 742, Pubhc hw 9166 in the 9 I st Con~ess. Reported in Senate
from Interior and Insular Afftirs March 20,
1969; S. Rept. No. 91-98. Passed Senate

March 24, 1969. Reported in House from Interior and Insular Affairs June 5, 1969; H.R.
Rept. No. 91-287. Passed House, amended,
June 19, 1969. Senate agrees to House
amendment August 12, 1969.
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RELIEF

OF ADRIANCE,

ET AL.

An ad for the relief of certain civilian employees and former civilian employees of the Bureau
of Reclamation. (Act of September 26, 1969, Private Law 91-45, 83 Stat. 882)

[Sec. 1. Relief of liabdity-Refind
if repayment mad+Vdidity
of
payment.]-(a)
Each of the following employees, former employees, and
estates of deceased employees of the Bureau of Reclamation who received
the overpayment of compensation listed opposite his name for the period
from March 30, 1952, through August 13, 1966, inclusive, or any portion
or portions of such period, which overpayment resulted from administrative
error, is hereby relieved of all liability to refund to the United States the
amount of such overpayment:
Name

Overpa~nt

Adriance, Mary S ...................................................................................................... $40.00
Albee, Stanley ...........................................................................................................
10.96
Anderson, E. L. ........................................................................................................
15.99
15.08
Chavez, Nicolas .........................................................................................................
Emmett, Wylfis L. .....................................................................................................
9.62
Fife, Rowbnd W. ...................................................................................................... 1,324.62
Gallegos, Joseph M . ...................................................................................................
50.60
10.96
Gallmn, W. Brooks ..................................................................................................
14.34
Guerra, Ciro .............................................................................................................
19.65
Gutierrez, Ely E. .......................................................................................................
Johnson, C. P............................................................................................................. 401.60
Marmon, Walter ........................................................................................................
14.42
Moss, R. A. ...............................................................................................................
12.80
1.44
Peavy, Patrick ............................................................................................................
Sanchez, Ernest G. .................................................................................................... 1,534.77
Torres, Sinesio .......................................................................................................... 429.60

Each such employee or former employee who has at any time made any
repayment to the United States on account of any such overpayments made
to him (or, in the event of his death, the person who would be entitled
thereto under the first section of the Act of August 3, 1950(5 U.S.C. 5583)),
shall be entitled to have an amount equal to all such repayments made by
him refunded if application is made within two years after the date of
enactment of this Act.
(b) For purposes of the Civil Service Retirement Act and the Federal
Employees’ Group Life Insurance Act of 1954, each overpayment for which
liability is relieved by subsection (a) of this section shall be deemed to have
been a valid payment. (83 Stat. 882)
Sec. 2. [Full credit to be given.]-In
the audit and settlement of the
accounts of any certifying or disbursing officer of the United States full
credit shall be given for any amounts for which liability is relieved by the
first section of this Act. (83 Stat. 883)
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EXPMNATORY NOTE
~lative
Hbto~. S. 83, PrivateLaw 9145 in the 91st Conpess. Reported in Senate
from Judiciary May 29, 1969; S. Rept. No.
91-208. Passed Semte June 2, 1969. Re-

ported in House from Judiciary Au~st
5,
1969; H.R. Rept. No. 91-416. Wssed House
Septembr
16, 1969.

October

8, 1969
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FEASIBILITY

STUDIES

An act to authorize the Secretiry of the Interior to engage in feasibility investiWtions of
certain water resource developments (Act of October 8, 1969, Public Law 91-81, 83 Sat.

130)

[Sec. 1. Feasibility studies authorized.]-The
Secretary of the Interior
is hereby authorized to engage in feasibility studies of the following proposals:
(1) Missouri River Basin project, Oregon Trail division, Corn Creek unit,
in southwentral Goshen County, in the vicinity of Hawk Springs, Wyoming;
(2) Missouri River Basin project, Longs Peak division, Front Range unit,
in Cache la Poudre River and Saint Vrain Creek Basins and adjacent areas
in the general vicinity of Boulder, Colorado;
(3) Missouri River Basin project, Upper Republican division, Armel unit,
on the South Fork of the Republican River in the vicinity of Hale, Colorado;
(4) Shoshone project, Buffalo Bill Dam modifications, the Shoshone
River, about five miles west of Cody, Wyoming;
(5) Missouri River Basin project, James Division, Sioux Falls unit, in the
Big Sioux River Basin in the vicinity of Sioux Falls, South Dakota;
(6) Amargosa project, in the Amargosa River Basin in the vicinity of
Beatty, Nevada, and Death Valley Junction, California;
(7) Willamette River project, Calapooia division, in the Calapooia River
Basin in Linn County, Oregon; and
(8) Willamette River project, South Yamhill division, on the South Yamhill and Willamette Rivers in Yamhill and Polk Counties, Oregon. ‘[83 Stat.
130)
EXPLANATORYNOTES
Not Mfied.
This Act is not codified in
the U.S. Code.
Cross Reference, Au&orization of Studies
Required. Section 8 of the Federal Water
Project Recreation Act. (Act of July 9, 1965,
79 S@t. 213) requires specific authorization
by law for the preparation of any feasiblhty
report for a water resource project under
Reclamation law. Section 8 of the 1965 Act
appmrs in volume 111 at page 1826.

Le@lative History. S. 574, Public Law 9181 in the 91st Congress. Reported in Senate
from Interior and Insular Affairs May 22,
1969; S. Rept. No. 91-186. Passed Senate May
23, 1969. Reported in House from Interior
and Insubr Affairs July 9, 1969; H.R. Rept.
No. 91-358. Passed House, amended, September 24, 1969. Senate agrees to House amendments September 25, 1969.
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PUBLIC WORKS FOR WATER, POLLUTION
CONTROL,
AND
POWER DEVELOPMENT
AND ATOMIC ENERGY COMMISSION
APPROPRIATION
ACT, 1970
[Extr@
from] An act making appropriations for public works for water, pollution control,
and power development, includlng the Corps of ~gineers-Civil,
the Panama Carol, the
Federal Water Pollution Control Administration, the Bureau of Reclamation, power agencies
of the Department of the Interior, the Tennessee Valley Authority, the Atomic Energy
Commission, and related independent agencies and commissions for the fiscal year ending
June 30, 1970, md for other purposes. (Act of December 11, 1969, Public Law 91-144,83
Stat. 323)
*

TITLE

*

*

III—DEPARTMENT
*

*

*

*

OF RECLAMATION
*

*

CONSTRUCTION

*

OF THE INTERIOR

*

*
BUREAU

*

*

*

*

AND REHABILITATION
*

*

*

*

[Advancement of finds by Westlands Water Disttid.]-Prwidedfurther,
That the contract between the Westkds
Water District and the United
States dated June 5, 1963, maybe amended to provide for the advancement
of funds by the District pursuant to the Act of March 4, 1921 (41 Stat.
1404), to aid in the construction of the distribution and drainage system
for the District, and the repayment of reimbursable costs of the Central
Valley Project shall be credited annually in an amount equal to any reduction of water charges as provided by the amended contract: (83 Stat. 330)
EXPLANATORYNOTE
Reference in tie Tex& The reference to
the Act of March 4, 1921, is to a para~ph
in that Act which is popularly referred to as

*

*

the Contributed Funds Act. The paragraph
appears in Volume I at page 291.

*

*

*

[Shasta View Irri@tion Distrid rehabilitation pro~am.]—Prtidedfurthw, That of the amount herein appropriated not to exceed $10,000 shall
be available to initiate a rehabilitation and betterment program in the Shasta
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View Irrigation District, Klatnath Project, Oregon, under the Act of October 7, 1949 (63 Stat. 724), as amended, to be repaid in full under conditions satisfactory to the Secretary of the Interior. (83 Stat. 330)
EXPLANATORYNOTE
Reference in tie Tat. The Act of October
7, 1949, referred to in the text, is the Reha-

*

bilitition and Wtterment
Volume II at page 969.

*

*

ADMINISTRATIVE

*

*

*

Act. It appears in

*

PROVISIONS

*

*

*

[We Lake and Lower Klamath Lake Divisions-Application
of net
revenues.]-Prmided, That net revenues of not to exceed $50,000 arising
from the lease of grazing and agricultural lands within the Tule Lake and
Lower Klamath Lake Divisions, as determined by the Secretary, may be
credited to the cost heretofore and hereafter incurred for the Klamath
project water rights program, notwithstanding the provisions of section 2(c)
of the Act of June 17, 1944, and sections 2(a), 2(b), and 2(c) of the Act of
August 1, 1956. (83 Stat. 332)
EXPLANATORYNOTES
Provision Repeati
A simihr provision is
contained in the Pubhc Works for Water, Pollution Control, and Power Development and
Atomic Energy Commission Appropriation
Act, 1971 (Act of October 7, 1970, 84 Stat.
898) except that the words “heretofore and
hereafter incurred for the Klamath Project
water rights pro~m”
are replaced by “incurred in the negotiation of contracts for the
purpose of transferring responsibility of op

eration and maintenance of project facilities
to the project water users associations.”
Referenin tie Text. The Ac@ of June
17, 1944 (58 S@t. 279) and August 1, 1956
(70 Stit. 799) referred to in the text, make
provisions for the apphmtion of revenues
from lands of the Klamati Project. The Acts
appear in Volume II at pages 788 and 1322,
respeaively.

*

*

BONNEVILLE

POWER

*

*

*

ADMINISTRATION

CONSTRUCTION

*

*

*

*

*

[Hydrothermal power program. ]—Provided, That not more than
$100,000 of the funds appropriated herein shall be available for preliminary
engineering required by the Bonneville Power Administration in connection
with the proposed agreements with the Portland General Electric Company
and the Eugene Water and Electric Board to acquire from preference customers and pay by net billing for generating capability from non-federally
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in the com-

EXPLANATORYNOTSS

erence customers’ rightsto the generatingcapability of nonfederally financed plants,
whether or not they are operable. Any costs
or losses to the Bonneville Power Administration under theseagreementswill be borne
by Bonneville Power Adrnirdstrationratepayers through rate adjustments if necesmry.
The committee requests that the proposed
aqeemen~ ~ submitted to the House and
Semte AppropriationsCommitteesat least30
days prior to their execution by the Administrator.” S. Rept. No. 91-528, 91st Cong., 1st
Sess.49-50 (1969).
Conference Committee Report. The report of the committee of conference limited
the approvalto the proposed agreementswith
the Portland General Electric Company and
the Eugene Water and Power Board regarding the Trojan Plant. H.R. Rept. No. 91-697,
91st Cong., Ist Sess. 17 (1969).

Committee Report. The report of the Senate Committee on Appropriations provides in
relevant part: “The committee is aware of the
regional joint program for meeting future
power requiremenfi of the Pacific Northwest
described by Bonneville Power Administration during this and previous hearings. The
program does not contemplate federdly fi-

nanced and owned thermal facilities. The
committee approved implementation of this
program by the useof net billing as the means
of effecting paymentby the Bonneville Power
Atilnistration for part of the generating capacity of nonfederally financed thermal
plants, under suitable agreements between
the Bonneville Power Administration and
preference customers to accomplish tils purpose. Suchagreementswould provide thatthe
BonnevillePower Administrationwillacquire
from a date certain, on a cost basis, the pref-

NOTE OF OPINION
1. Net bflig

tor’s authority to operate federal hydroelectric projects for the “benefit of the general
public;’ to “encourage the widestpossible diversified use of electric energy,” and to “encourage the most widespread use” of fedeml
power “at the lowest possible rates” to consumers. The 10-year hydrothermal power
program which the contracts implement was
S.pcifi=lly approved by Congress in the PUb

a~ents.

The Bonneville Power Admtilstmtor has
authorityto enter into firm, long-term agreements with preference customer participants
in the Trojan project and in other projects in
the hydrothermal power program under
which BPA takes the participants’ share of
project output and agrees to pay the participantsunder net billing arrangementsfor their
share of project costs from a date certain
whether or not the project is operable. The
contracts are supported by the Administra-

*

*

hc Works Appropriation Act for fiscal year
1970. Solicitor MeEcb Opinion, M-36812,77
I.D. 141 (1970).

*

*

*

[Short titie.]-This
Act may be cited as the “Public Works for Water,
Pollution Control, and Power Development and Atomic Energy Commission Approprhtion
Act, 1970”. (83 Stat. 338)
EXPLANATORYNOT=
Not Codified. The extracts from this Act
reprinted here arc not cod]fied in the U.S.

Code.
Mtor’s Note. Provisions ~ated
in Ap
propriation Acts. Provisions which are re-

peated in two or more appropriation acts

appear herein only in the act in which first
used.
bgislative Hwto~
H.R. 14159, Public
Law 91-144 in the 91st Congress. H.R. Rept.
No. 91-548. S. Rept. No. 91-528. H.R. Rept.
No. 91-697 (conference report).
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An act to grant the consent of the Congress to the T~oe regional phnning compact, to
authorize the Secretary of the Interior and others to cooperate with the planning agency
thereby created, and for other purposes. (Act of December 18, 1969, Public Law 91-148,
83 Stit. 360)

[S-.1. Consent of Con~ess.]— In order to encourage the wise use and
conservation of the waters of Lake Tahoe and of the resources of the area
around said lake, the consent of the Congress is hereby given to the Tahoe
regional planning compact heretofore adopted by the States of California
and Nevada, which compact reads as follows:
“TAHOE

“Article

REGIONAL

PLANNING

COMPACT

1. Findings and Declarations of Policy

“(a) It is found and declared that the waters of Lake Tahoe and other
resources of the Lake Tahoe region are threatened with deterioration or
degeneration, which may endanger the natural beauty and economic productivity of the region.
“(b) It is further declared that by virtue of the special conditions and
circumstances of the natural ecology, developmental pattern, population
distribution, and human needs in the Lake Tahoe region, the region is
experiencing problems of resource use and deficiencies of environmental
control.
“(c) It is further found and declared that there is a need to maintain an
equilibrium between the region’s natural endowment and its manmade environment, to preserve the scenic beauty and recreational opportunities of
the region, and it is recognized that for the purpose of enhancing the
efficiency and governmental effectiveness of the region, it is imperative that
there be established an areawide planning agency with power to adopt and
enforce a regional plan of resource conservation and orderly development,
to exercise effective environmental controls and to perform other essential
functions, as enumerated in this title.
“ARTICLE

II.

DEFINITIONS

“AS used in this compact:
“(a) ‘Region,’ includes Lake Tahoe, the adjacent parts of the Counties
of Douglas, Ormsby, and Washoe lying within the Tahoe Basin in the State
of Nevada, and the adjacent parts of the Counties of Placer and El Dorado
lying within the Tahoe Basin in the Sate of California, and that additional
and adjacent part of the County of Placer outside of the Tahoe Basin in
the State of California which lies southward and eastward of a line starting
at the intersection of the basin crestline and the north boundary of Section
1, thence west to the northwest corner of Section 3, thence south to the
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intersection of the basin crestline and the west boundary of Section 10; all
sections referring to Township 15 North, Range 16 East, M. D. B.&M. The
region defined and described herein shall be as precisely delineated on
official maps of the agency.
“(b) ‘Agency’ means the Tahoe Regional Planning Agency.
“(c) ‘Governing body’ means the governing board of the Tahoe Regional
Planning Agency.
“(d) ‘Regional plan’ shall mean the long-term general plan for the development of the region.
“(e) ‘Interim plan’ shall mean the interim regional plan adopted pending
the adoption of the regional pk.
“(f) ‘Planning commission’ means the advisory planning commission appointed pursuant to paragraph (h) of Article III.
“ARTICLE III. ORGANIZATION
“(a) There is created the Tahoe Regional Planning Agency as a separate
legal entity.
“The governing body of the agency shall be constituted as follows:
“One member appointed by each of the County Boards of Supervisors
of the Counties of El Dorado and Placer and one member appointed by
the City Council of the City of South Lake T~oe. Each member shall be
a member of the city council or county board of supervisors which he
represents and, in the case of a supervisor, shall be a resident of a county
supervisorial district lying wholly or partly within the region.
“One member appofited by each of the boards of county commissioners
of Douglas, Ormsby and Washoe counties. Any member so appointed shall
be a resident of the county from which he is appointed and may be, but is
not required to be:
“(1) A member of the board which appoints him; and
“(2) a resident of or the owner of real property in the region, as each
board of county commissioners may in its own discretion determine. The
manner of selecting the person so to be appointed may be further prescribed
by county ordinance. A person so appointed shall before taking his seat on
the governing body disclose all his economic interests in the region, and
shall thereafter disclose any further economic interest which he acquires,
as soon as feasible after he acquires it. If any board of county commissioners
fails to make an appointment required by this paragraph within 30 days
after the effective date of this act or the occurrence of a vacancy on the
governing body, the governor shall make such appointment. The position
of a member appointed by a board of county commissioners shall be deemed
vacant if such member is absent from three consecutive meetings of the
governing body in any calendar year.
“One member appointed by the Governor of California and one membe<
appointed by the Governor of Nevada. The appointment of the California
member is subject to Senate confirmation; he shall not be a resident of the
region and shall represent the public at large. The member appointed by
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the Governor of Nevada shall not be a resident of the region and shall
represent the public at large.
“The Administrator of the California Resources Agency or his designee
and the Director of the Nevada Department of Conservation and Natural
Resources or his designee.
“(b) The members of the agency shall serve without compensation, but
the expenses of each member shall be met by the body which he represents
in accordance with the law of that body. All other expenses incurred by
the governing body in the course of exercising the powers conferred upon
it by this compact unless met in some other manner specifically provided,
shall be paid by the agency out of its own funds.
“(c) The term of office of the members of the governing body shall be
at the pleasure of the appointing authority in each case, but each appointments shall be reviewed no less often than every 4 years.
“(d) The governing body of the agency shall meet at least monthly. All
meetings shall be open to the public to the extent required by the law of
the State of California or the State of Nevada, whichever imposes the greater
requirement, applicable to local governments at the time such meeting is
held. The governing body shall fix a date for its regular monthly meeting
in such terms as ‘the first Monday of each month: and shall not change
such date oftener than once in any calendar year. Notice of the date so
fixed shall be given by publication at least once in a newspaper or combination of newspapers whose circulation is general throughout the region
and in each county a portion of whose territory lies within the region. Notice
of any special meeting, except an emergency meeting, shall be given by so
publishing the date, place and agenda at least 5 days prior to the meeting.
“(e) The position of a member of the governing body shall be considered
vacated upon his loss of any of the qualifications required for his appointment and in such event the appointing authority shall appoint a successor.
“(f) The governing body shall elect from its own members a chairman
and vice chairman, whose terms of office shall be two years, and who may
be reelected. If a vacancy occurs in either office, the governing body may
fill such vacancy for the unexpired term.
“(g) A majority of the members of the governing body from each state
shall constitute a quorum for the transaction of the business of the agency.
A majority vote of the members present representing each state shall be
required to take action with respect to any matter. The vote of each member
of the governing body shall be individually recorded. The governing body
shall adopt its own rules, regulations and procedures.
“(h) An advisory planning commission shall be appointed by the agency,
which shall consist of an equal number of members from each state. The
commission shall include but shall not be limited to: the chief planning
officers of Placer County, El Dorado County, and the City of South Lake
Tahoe in California and the Counties of Douglas, Ormsby, and Washoe in
Nevada, the Placer County Director of Sanitation, the El Dorado County
Director of Sanitation, the county health officer of Douglas County or his
designee, the county health officer of Washoe County or his designee, the
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Chief of the Bureau of Environment Health of the Health Division of Department of Health, Welfare and Rehabilitation of the State of Nevada or
his designee, the executive officer of the Lahontan Regional Water Quality
Control Board or his designee, the executive officer of the Tahoe Regional
Planning Agency who shall act as chairman and at least four lay members
each of whom sM1 be a resident of the region.
“(i) The agency shall establish and maintain an office within the region.
The agency may rent or own property and equipment. Every plan, ordinance and other record of the agency which is of such nature as to constitute
a public record under the law of either the State of California or the State
of Nevada shall be open to inspection and copying during regular office
hours.
“~) fich authority charged under this compact or by the law of either
state with the duty of appointing a member of the governing body of the
agency shall by certified copy of its resolution or other action notify the
Secretary of Smte of its own state of the action taken. Upon receipt of
certified copies of the resolutions or notifications appointing the members
of the governing body, the Secretary of State of each respective state shall
notify the Governor of the state who shall, after consultation with the Governor of the other state, issue a concurrent call for the organization meeting
of the governing body at a location determined jointly by the two governors.
“(k) fich sate may provide by law for the disclosure or elimination of
conflicts of interest on the part of members of the governing body appointed
from the state.
“ARTICLE IV. PERSONNEL
“(a) The governing body shall determine the qualification of, and it shall
appoint and fix the salary of, the executive oficer of the agency, and shall
employ such other staff and legal counsel as may be necessary to execute
the powers and functions provided for under this act or in accordance with
any intergovernmental contracts or agreements the agency may be responsible for administering.
“(b) Agency personnel standards and regulations shall conform insofar
as possible to the regulations and procedures of the civil service of the State
of California or the State of Nevada, as maybe determined by the governing
body of the agency, and shall be regional and bistate in application and
effec~ provided that the governing body may, for administrative convenience and at its discretion, assign the administration of designated personnel
arrangements to an agency of either state, and provided that administratively convenient adjustments be made in the standards and regulations
governing personnel assigned under intergovernmental agreements.
“(c) The agency may establish and maintain or participate in such additional programs of employee benefits as may be appropriate to afford
employees of the agency terms and conditions of employment similar to
those enjoyed by employees of California and Nevada generally.
“ARTICLE V. PLANNING
“(a) In preparing

each of the plans required

by this article and each
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amendment thereto, if any, subsequent to its adoption, the planning commission after due notice shall hold at least one public hearing which may
be continued from time to time, and shall review the testimony and any
written recommendations presented at such hearing before recommending
the plan or amendment. The notice required by this paragraph shall be
given at least 20 days prior to the public hearing by publication at least
once in a newspaper or combination of newspapers whose circulation is
general throughout the region and in each county a portion of whose territory lies within the region.
“The planning commission shall then recommend such plan or amendment to the governing body for adoption by ordinance. The governing
body may adopt, modify or reject the proposed plan or amendment, or may
initiate and adopt a plan or amendment without referring it to the planning
commission. If the governing body initiates or substantially modifies a plan
or amendment, it shall hold at least one public hearing thereon after due
notice as required in this paragraph.
“If a request is made for the amendment of the regional plan by:
“(l) a political subdivision a part of whose territory would be affected
by such amendment; or
“(2) the owner or lessee of real property which would be affected by
such amendment.
the governing body shall complete its action on such amendment within 60
days after such request is delivered to the agency.
“TAHOE REGIONAL PLAN
“@) Within 15 months after the formation of the agency, the planning
commission shall recommend a regional plan. Within 18 months after the
formation of the agency, the governing body shall adopt a regional plan.
After adoption, the planning commission and governing body shall continuously review and maintain the regional plan. The regional plan shall consist
of a diagram, or diagrams, and text, or texts setting forth the projects and
proposals for implementation of the regional plan, a description of the needs
and goals of the region and a statement of the policies, standards, and
elements of the regional plan.
“The regional plan shall include the following correlated elements:
“(l) A land-use plan for the integrated arrangement and general location
and extent of, and the criteria and standards for, the uses of land, water,
air, space and other natural resources within the region, including but not
limited to, an indication or allocation of maximum population densities.
“(2) A transportation plan for the integrated development of a regional
system of transportation, including but not limited to, freeways, parkways,
highways, transportation facilities, transit routes, waterways, navigation and
aviation aids and facilities, and appurtenant terminals and facilities for the
movement of people and goods within the region.
“(3) A conservation plan for the preservation, development, utilization,
and management of the scenic and other natural resources within the basin,
including but not limited to, soils, shoreline and submerged lands, scenic
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corridors along transportation routes, open spaces, recreational and historical facilities.
“(4) A recreation plan for the development, utilization, and management
of the recreational resources of the region, including but not limited to,
wilderness and forested lands, parks and parkways, riding and hiking trails,
beaches and playgrounds, marinas and other recreational facilities.
“(5) A public services and facilities plan for the general location, scale
and provision of public services and facilities, which, by the nature of their
function, size, extent and other characteristics are necessary or appropriate
for inclusion in the regional plan.
“In formulating and maintaining the regional plan, the planning commission and governing body shall take account of and shall seek to harmonize the needs of the region as a whole, the plans of the counties and
cities within the region, the plans and planning activities of the state, federal
and other public agencies and nongovernmental agencies and organizations
which affect or are concerned with planning and development within the
region. Where necessary for the realization of the regional plan, the agency
may engage in collaborative planning with local governmental jurisdictions
located outside the region, but contiguous to its boundaries. In formulating
and implementing the regional plan, the agency shall seek the cooperation
and consider the recommendations of counties and cities and other agencies
of local government, of state and federal agencies, of educational institutions and research organizations, whether public or private, and of civic
groups and private individuals.
“(c) All provisions of the Tahoe regional general plan shall be enforced
by the agency and by the states, counties and cities in the region.
“TAHOE REGIONAL INTERIM PLAN
“(d) Within 60 days after the formation of the agency, the planning
commission shall recommend a regional interim plan. Within 90 days after
the formation of the agency, the governing body shall adopt a regional
interim plan. The interim plan shall consist of statements of development
policies, criteria and s~ndards for planning and development, of plans or
portions of plans, and projects and planning decisions, which the agency
finds it necessary to adopt and administer on an interim basis in accordance
with the substantive powers granted to it in this agreement.
“(e) The agency shall maintain the dam, maps and other information
developed in the course of formulating and administering the regional plan
and interim plan, in a form suitable to assure a consistent view of developmental trends and other relevant information for the availability of and
use by other agencies of government and by private organizations and individuals concerned.
“(Q All provisions of the interim plan shall be enforced by the agency
and by the states, the counties, and cities.
“ARTICLE VI. AGENCY’S POWERS
“(a) The governing body shall adopt all necessary ordinances, rules, regulations and pOlicies to effectuate the adopted regional and interim plans.
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Every such ordinance, rule or regulation shall establish a minimum standard
applicable throughout the basin, and any political subdivision may adopt
and enforce an equal or higher standard applicable to the same subject of
re~lation
in its territory. The regulations shall contain general, regional
standards including but not limited to the following water purity and clarity; subdivision; zoning, tree removal; solid waste disposal; sewage disposal;
land fills, excavations, cuts and grading piers; harbors, breakwaters; or
channels and other shoreline developments; waste disposal in shoreline
areas; waste disposal from boats; mobile-home parks; house relocation; outdoor advertising flood plain protection; soil and sedimentation control; air
pollution; and watershed protection. Whenever possible without diminishing the effectiveness of the interim plan or the general plan, the ordinances,
rules, regulations and policies shall be confined to matters which are general
and regional in application, leaving to the jurisdiction of the respective
states, counties and cities the enactment of specific and local ordinances,
rules, regulations and policies which conform to the interim or general
plan.
“Every ordinance adopted by the agency shall be published at least once
by title in a newspaper or combination of newspapers whose circulation is
general throughout the region. Except an ordinance adopting or amending
the interim plan or the regional plan, no ordinance shall become effective
until 60 days after its adoption. Immediately after its adoption, a copy of
each ordinance shall be transmitted to the governing body of each political
subdivision having territory within the region.
“Interim regulations shall be adopted within 90 days from the formation
of the agency and final regulations within 18 months after the formation
of the agency.
“Every plan, ordinance, rule, regulation or policy adopted by the agency
shall recognize as a permitted and conforming use any business or recreational establishment which is required by law of the state in which it is
located to be individually licensed by the state, if such business or establishment:
“(1) Was so licensed on February 5, 1968, or was licensed for a limited
season during any part of the calendar year immediately preceding February
5, 1968.
“(2) Is to be constructed on bnd which was so zoned or designated in a
finally adopted master plan on February 5, 1968, as to permit the construction of such a business or establishment.
“(b) All ordinances, rules, regulations and policies adopted by the agency
shall be enforced by the agency and by the respective states, counties, and
cities. The appropriate courts of the respective states, each within its limits
of territory and subject matter provided by state law, are vested with jurisdiction over civil actions to which the agency is a party and criminal
actions for violations of its ordinances. Each such action shall be brought
in a court of the state where the violation is committed or where the property affected by a civil action is situated, unless the action is brought in a
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federal court. For this purpose, the agency shall be deemed a political
subdivision of both the State of California and the State of Nevada.
“(c) Except as otherwise provided in paragraph (d), all public works projects shall be reviewed prior to construction and approved by the agency as
to the project’s compliance with the adopted regional general plan.
“(d) All plans, programs and proposals of the State of California or Nevada, or of its executive or administrative agencies, which may substantially
affect, or may specifically apply, to the uses of land, water, air, space and
other natural resources in the region, including but not limited to public
works plans, programs and proposals concerning highway routing, design
and construction, shall be referred to the agency for its review, as to conformity with the regional plan or interim plan, and for report and recommendations by the agency to the executive head of the state agency
concerned and to the Governor. A public works project which is initiated
and is to be constructed by a department of either state shall be submitted
to the agency for review and recommendation, but may be constructed as
proposed.
“(e) The agency shall police the region to ensure compliance with the
general plan and adopted ordinances, rules, regulations and policies. If it
is found that the general plan, or ordinances, rules, regulations and policies
are not being enforced by a local jurisdiction, the agency may bring action
in a court of competent jurisdiction to ensure compliance.
“(~ Violation of any ordinance of the agency is a misdemeanor.
“(g) The agency is hereby empowered
to initiate,
negotiate and participate in contracts and agreements among the local governmental authorities
of the region, or any other intergovernmental
contracts or agreements
authorized by state or federal law.
“(h) fich intergovernmental contract or agreement shall provide for its
own funding and staffing, but this shall not preclude financial contributions
from the local authorities concerned or from supplementary sources.
“(i) Whenever a new city is formed within the region, the membership
of the governing body shall be increased by two additional members, one
appointed by, and who shall be a member of, the legislative body of the
new city, and one appointed by the Governor of the state in which the city
is not located. A member appointed by the Governor of California is subject
to Senate confirmation.
“~) Every record of the agency, whether public or not, shall be open for
examination to the Legislative Analyst of the State of California and the
Fiscal Analyst of the State of Nevada.
“(k) Whenever under the provisions of this article or any ordinance, rule,
regulation or policy adopted pursuant thereto, the agency is required to
review or approve any proposal, public or private, the agency shall take
final action, whether to approve, to require modification or to reject such
proposal, within 60 days after such proposal is delivered to the agency. If
the agency does not take final action within 60 days, the proposal shall be
deemed approved.
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“ARTICLE VII. FINANCES
“(a) Except as provided in paragraph (e), on or before December 30 of
each calendar year the agency shall establish the amount of money necessary
to support its activities for the next succeeding fiscal year commencing July
1 of the following year. The agency shall apportion not more than $150,000
of this amount among the counties within the region on the same ratio to
the total sum required as the full cash valuation of taxable property within
the region in each county bears to the total full cash valuation of axable
property within the region. Each county in California shall pay the sum
allotted to it by the agency from any funds available therefor and may levy
a tax on any taxable property within its boundaries sufficient to pay the
amount so allocated to it. fich county in Nevada shall pay such sums from
its general fund or from any other moneys available therefor.
“(b) The agency may fix and collect reasonable fees for any services
rendered by it.
“(c) The agency shall be strictly accountable to any county in the region
for all funds paid by it to the agency and shall be strictly accountable to all
participating bodies for all receipts and disbursements.
“(d) The agency is authorized to receive gifts, donations, subventions,
grants, and other financial aids and funds.
“(e) As soon as possible after the ratification of this compact, the agency
shall estimate the amount of money necessary to support its activities:
“(l) For the remainder of the then-current fiscal year; and
“(2) If the first estimate is made between January 1 and June 30, for the
fiscal year beginning on July 1 of that calendar year.
The agency shall then allot such amount among the several counties, subject
to the restriction and in the manner provided in paragraph (a), and each
county shall pay such amount.
“(~ The agency shall not obligate itself beyond the moneys due under
this article for its support from the several counties for the current fiscal
year, plus any moneys on hand or irrevocably pledged to its support from
other sources. No obligation contracted by the agency shall bind either of
the party states or any political subdivision thereof.
“ARTICLE VIII. MISCELLANEOUS
“(a) It is intended that the provisions of this compact shall be reasonably
and liberally construed to effectuate the purposes thereof. Except as provided in paragraph (c), the provisions of this compact shall be severable
and if any phrase, clause, sentence or provision of this compact is declared
to be contrary to the constitution of any participating state or of the United
States or the applicability thereof to any government, agency, person or
circumstance is held invalid, the validity of the remainder of this compact
and the applicability thereof to any government, agency, person or circumstance shall not be affected thereby. If this compact shall be held contrary
to the constitution of any state participating therein, the compact shall
remain in full force and effect as to the remaining state and in full force
and effect as to the state affected as to all severable matters.
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“(b) The agency shall have such additional powers and duties as may
hereafter be delegated or imposed upon it from time to time by the action
of the Legislature of either state concurred in by Legislature of the other.
“(c) A state party to this compact may withdraw therefrom by enacting
a statute repealing the compact. Notice of withdrawal shall be communicated officially and in writing to the Governor of the other state and to the
agency administrators. This provision is not severable, and if it is held to
be unconstitutional or invalid, no other provision of this compact shall be
binding upon the Stite of Nevada or the State of California.
“(d) No provision of this compact shall have any effect upon the allocation
or distribution of interstate waters or upon any appropriative water right ,“
(83 Stat. 360)
See. 2. [Federal cooperation.]-The
Secretary of the Interior and the
Secretary of Agriculture are authorized, upon request of the Tahoe Regional Planning Agency, to ~ooperate with said agency in all respects compatible with carrying out the normal duties of their Departments. (83 Stat.
369)
SW. 3. [Conditional
consent of United States.]—The
consent to the
compact by the United States is subject to the condition that the President
may appoint a nonvoting representative of the United Stites to the Tahoe
regional planning governing board. (83 Stit. 369)
See. 4. [Addltiond
powers+onsent
of Congress required.]-Any
additional powers conferred on the agency pursuant to article VIII@) of the
compact shall not be exercised unless consented to by the Congress. (83
Stat. 369)
See. 5. [Rights, etc., of United States unaffected.]-Nothing
contained
in this Act or in the compact consented to shall in any way affect the powers,
rights, or obligations of the United States, or the applicability of any law
or regulation of the United States in, over, or to the region or waters which
are the subject of the compact, or in any way affect rights owned or held
by or for Indians or Indian tribes subject to the jurisdiction of the United
States. (83. Stat. 369)
Sec. 6. [Disclosure of information
to Congress]-The
right is hereby
reserved by the Congress or arty of its standing committees to require the
disclosure and furnishing of such information and dab by or concerning
the Tahoe Regional Planning Agency as is deemed appropriate by the Congress or such committee. (83 Stat. 369)
See. 7. [Rese~ation
clause.]—The
right to alter, amend or repeal this
Act is expressly reserved. (83 Stat. 369)
EXPMNATORY
NOTM
Not Wfid.
This Act is not codified in
the U.S. Code.
b@slative
Hlsto~. S. 118, Public Law 91148 in the 9 I st Con&ess. Reported in Senate
from JudI&q
November 4, 1969; S. Rept.
No. 91-510. Passed Senate November
5,

1969. Reported in House from Judlcia~ NO
vember 18, 1969; H.R. Rept. No. 91-650.
Passed House, amended, December 1, 1969.
Senate agees to House amendment December 3, 1969.
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NATIONAL

ENVIRONMENTAL

POLICY

ACT OF 1969

An act to esmbtish a mtional policy for the environment, to provide for the es~bhshment of
a Council on Environmental Quality, and for other purposes (Act of January 1, 1970, Public
hW 91-190, 83 Smt. 852)

[Sec. 1. Short tide.]-This
Act may be cited as the “National Environmental Policy Act of 1969”. (83 Stat. 852; 42 U.S.C. $4321 note)
PURPOSE

Sec. 2. The purposes of this Act are: To declare a natioml policy which
will encourage productive and enjoyable harmony between man and his
environment; to promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health and welfare of
man; to enrich the understanding of the ecological systems and natural
resources important to the Nation; and to establish a Council on Environmental Quality. (83 Stat. 852; 42 U.S.C. $ 4321)
TITLE
DECLARATION

OF NATIONAL

I
ENVIRONMENTAL

POLICY

Sec. 101. (a) The Congress, recognizing the profound impact of man’s
activity on the interrektions of all components of the natural environment,
particularly the profound influences of population growth, high-density
urbanization, industrial expansion, resource exploitation, and new and expanding technological advances and recognizing further the critical importance of restoring and maintaining environmental quality to the overall
welfare and development of man, declares that it is the continuing policy
of the Federal Government, in cooperation with State and local governments, and other concerned public and private organizations, to use all
practicable means and measures, including financial and technical assistance,
in a manner calculated to foster and promote the general welfare, to create
and maintain conditions under which man and nature can exist in productive harmony, and fulfill the social, economic, and other requirements of
present and future generations of Americans.
(b) In order to carry out the poliq set forth in this Act, it is the continuing
responsibility of the Federal Government to use all practicable means, consistent with other essential considerations of national policy, to improve and
coordinate Federal plans, functions, programs, and resources to the end
that the Nation may—
(1) fulfill the responsibilities of each generation as trustee of the environment for succeeding generations;
(2) assure for all Americans safe, healthful, productive, and esthetically
and culturally pleasing surroundings;
(3) attain the widest range of beneficial uses of the environment with-
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out degradation, risk to health or safety, or other undesirable and unintended consequences;
(4) preserve important historic, cultural, and natural aspects of our
national heritage, and maintain, wherever possible, an environment which
supports diversity and variety of individual choice;
(5) achieve a balance between population and resource use which will
permit high standards of living and a wide sharing of life’s amenities; and
(6) enhance the quality of renewable resources and approach the maximum attainable recycling of depletable resources.
(c) The Congress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contribute to the
preservation and enhancement of the environment. (83 Stat. 452; 42 U.S.C.
~ 4331)
NOTSSOFOPINIONS
1. Dxtion
to defer projeet eonstmedon
2. Substantive mmplhce
1. Dketion
to &fer proj@
mns~don
The Act of August 5, 1965 authorizing the
Garrison Diversion Unit permitted the Secretary to exereise fimited dlwetion over the
timing of construction of the projmt to the
extent authorized by the National Environmental Policy Act. The Secretary had authority to defer construction until additional
environmental impact statements were pre
pared and perhaps also until Congress had a
reasonable opportunity
to reconsider
the
project authorization in fight of newly available environmental information, but he was
not authorized to promise unconditionally to
defer construction until 60 days titer Congress took action on the project authorization,
regardless of how long Congressional action
~Y ~ deferred.Thus, where the Seeretary
a~eed in a court stipulation to ~lt project
construction until additional environmental
and other studies were prepared, legishtion
was submitted to Congress regar&lng reauthorization or modification of the project, and
60 days had elapsed after Congress acted on
such Iegisktion, the agreement was read to
include the implied condition that if Congress
failed to act after having had a reasonable op

portunity to reconsider the 1965 authorization, the parties shall no longer be bound by
the stipulation. Since the Secretary had pre
pared the additioml studies and submitted
them to Congress, the record showed clearly
that the controversy over the project was
brought to the attention of Congress, and
Congress did not act after a reasonable op
portunity to do so, the condition was met and
the Secretary’s obligations under the stipuhtion were discharged. National A&ubm S*
&~ Znc. v. Watt, 678 F.2d 299 (D.C. Cr.
1982).
2. Substantive compKConsidering the low level of adverse impacts on South Dakota due to the Garrison
Diversion Unit, which impacts were clearly
considered in good filth in the formulation
of the deeision, the deeades of Congressional
support for the projeet, and the very obvious
benefits that will be the result of the projeet
in North Dako@, the decision to proceed with
the 250,000-acre pbn for development of the
projeet described in a 1979 environmental impact statement was not arbitrary and capricious and did not give insufficient weight to
environment
values. James River Flood Control Asso&ti
v. Watt, 553 F. Supp. 1284 (D.
S. Dak. 1982).

See. 102. [Poficies, re~ations,
laws to be interpreted in accordance
with this Act-Agency
duties— Systematic, interdisciplinary
approach—
Presendy unquantified
amenities and vdues—Environmentd
impact
statement-Impact
statement prepared by State agency-Unresolved
conflicts concerning
alternative uses of avaflable resources—lnternationd cooperation —Availability of advice and information-Use
of ee~
logical information— Assist Council on Environmental
Quality.]—The
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Congress authorizes and directs that, to the fullest extent possible: (1) the
policies, regulations, and public laws of the United States shall be interpreted and administered in accordance with the policies set forth in this
Act, and (2) all agencies of the Federal Government shall—
(A) utilize a systematic, interdisciplinary approach which will insure
the integrated use of the natural and social sciences and the environmental design arts in planning and in decisionmaking which may have an
impact on man’s environment;
(B) identify and develop methods and procedures, in consultation with
the Council on Environmental Quality established by title II of this Act,
which will insure that presently unquantified environmental amenities
and values may be given appropriate consideration in decisionmaking
along with economic and technical considerations;
(C) include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality
of the human environment, a detailed statement by the responsible official
on—
(i) the environmental impact of the proposed action,
fii) any adverse environmental effects which cannot be avoided should
the proposal be implemented,
fiii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man’s environment and the maintenance and enhancement of long-term productivity,
and
(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.
Prior to making any detailed statement, the responsible Federal official
shall consult with and obtain the comments of any Federal agency which
has jurisdiction by law or special expertise with respect to any environmental impact involved. Copies of such statement and the comments and
views of the appropriate Federal, State, and local agencies, which are
authorized to develop and enforce environmental standards, shall be
made available to the President, the Council on Environmental Quality
and to the public as provided by section 552 of title 5, United States
Code, and shall accompany the proposal through the existing agency
review processes;
(D) Any detailed statement required under subparagraph (C) afterJanuary 1, 1970, for any major Federal action funded under a program of
grants to States shall not be deemed to be legally insufficient solely by
reason of having been prepared by a State agency or official, ifi
(i) the S~te agency or official has statewide jurisdiction and has the
responsibility for such action,
(ii) the responsible Federal official furnishes guidance and participates in such preparation,
(iii) the responsible Federal official independently evaluates such
statement prior to its approval and adoption, and
(iv) after January 1, 1976, the responsible Federal official provides
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early notification to, and solicits the views of, any other State or any
Federal land management entity of any action or any alternative thereto
which may have significant impacts upon such Stite or affected Federal
land management entity and, if there is any disagreement on such
impacts, prepares a written assessment of such impacts and views for
incorporation into such detailed statement.
The procedures in this subparagraph shall not relieve the Federal official
of his responsibilities for the scope, objectivity, and content of the entire
statement or of any other responsibility under this Act; and further, this
subparagraph does not affect the legal sufficiency of statements prepared
by State agencies with less than statewide jurisdiction.
(E) study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources;
(F) recognize the worldwide and long-range character of environmental
problems and, where consistent with the foreign policy of the United
States, lend appropriate support to initiatives, resolutions, and programs
designed to maximize international cooperation in anticipating and preventing a decline in the quality of mankind’s world environment;
(G) make available to States, counties, municipalities, institutions, and
individuals, advice and information useful in restoring, maintaining, and
enhancing the quality of the environment;
(H) initiate and utilize ecological information in the planning and development of resource-oriented projects; and
(I) assist the Council on Environmental Quality established by title 11
of this Act. (83 Stat. 853; Act of August 9, 1975, 8’9 Stat. 424; 42 U.S.C.
~ 4332)
EXPMNATORY
NOT=
Mtor’s
Note, Annotations.
Annotations
of opinions are included only for cases applying the National Environmental Poficy Act to
activities of the Bureau of Reclamation and
the Atask, Bonneville, Southeastern, Southwestern and Western Area Power Administrations. No comprehensive analysis of the
Act is intended.
1975 AmendmenL The Act of August 9,
1975 (Public Law 94-83, 89 Stat. 424)
amended section 102(2) by adding a new sub
paragraph (D) and redesignating former sub
paragraphs (D) through (H) as(E) through (I),
respectively. The 1975 Act does not appear
herein.
Reference in the Text. Section 552 of title
5, United States Code, referred to in subsection (c) of the text, is the Public Information
Section of the Administrative Procedure Act.
The Section appears in Volume 111, Appendix, at page 1930.

Wonomic Impati. The report of the conferees on the Agricultural-Environmental and
Consumer Protection Programs Appropriations Act, Fiscal Year 1972 (H.R. 9270),
stated in pare
“The conferees believe it most important
that the various agencies of Government
and the Congress, in the review and ap
praisal of Federal Qvernment
programs,
projects, and activities, have full information available not only as to the impact upon
the environment but also the significant
economic impact on the public and the affected areas and industries.
“The conferees, therefore, direct that, in
addition to the environmental effects of an
action, all required reports from departments, agencies, or persons shall also include information,
as prepared by the
age~~ ~~g
r=~mi~llity
for a~lnistration of the program, project, or activity
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involved, on the effect on the economy, includ]ng employment, unemployment, and,
other economic impacts.
“The conferees expect the agencies involved to spend such additional sums as may
be necesmry, out of general funds available,
to cover any additional costs of preparing
such statements.
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“This requirement will apply primarily to
the environmental impact statements required under section 102 of the Environmental Quality Act, and the reports
required under the permit dumping pr~
grams based on the Refuse Act of 1899:’
H.R. Rept. No. 92-376, 95th Cong., 1st
Sess. 7-8 (1971).

NOT= OFOPINIONS
Environmental
impact
statements
(EISS) 1-60
Adequacy
1-25
Alternatives
1
Cost@nefit
analyses
2
Dlfferenees of scientific op=lon
3
D=ount
rate 4
Draft EIS 5
Wonomic effects
6
Gnerdly
7
Incorporation by reference
8
Injunctive #lef
9
M
of deti
10
Water use priorities
11
Continuing appropriations
26
Construction during preparation
27
Exemptions from Ming
28
“kd
agency”
29
Purposes
30
Mationsfip
witi other laws 31
8CO~ 32
Standing to sue 33
men required
3450
Case or controversy
34
Federd responsibility
35
Gnerdly
36
bgislative
proposals
37
Ongoing programs and activities
38
Supplement
EIS 39
Procedursd compliance
5140
Alternative studies
51
Judicial review 52
1. Adqacy-Altematives
Where the court concludes that the preparers of the environmental impact stitement
on the Miles City/New Underwood transmission fine took a “hard 100K’ at the environmental consequences of their action, the
court will accept the EIS as sufficient even
though it does not discuss the main alternative
route proposed by the plaintiffs. Citiwns and
Ladmms
Agai& th Miles Citg/New Underwwd Pmerlim v. Semeta~, 513 F. Supp. 257
(D. S. Dak. 1981), afirmed on the ground of
lathes, 683 F. 2d 1171 (8th Cir. 1982).
The consideration of possible altermtives

is the linchpin of the entire environmental impact statement and should involve a “rigorous
exploration and objective evaluation of the
environmental impacts of all reasonable dalternative actions, particularly
those that
might . . . avoid some or all of the advew
environmental effects.” The Bureau failed to
comply with this criterion in preparing an environmental impact statement for the installation of a 23-megawatt powerplant at the
Navajo Dam facihty of the Colorado River
Storage Project to power the sprinkler irrigation system of the Navajo Indian Irrigation
Project. The EIS discussed only briefly the
options of obtaining power from efisting
power sources or using gas-powered engines
and entirely neglected to even mention other
reasonable alternatives such as 1) buildlng a
smaller powerplant, 2) obtaining power from
the uncommitted reserves stored in the Colorado River Stomge Project system, and 3)
delaying construction persdlng completion of
environmental studies. Nahal
Wildlt~e Federati
v. Andre,
440 F. Supp. 1245 (D.D.C.
1977).
The environment
impact statement for
the Strawberry Aqueduct and Collection SyS
tern, Bonneville Unit, Central Utah Project,
whlcb devoted over 100 pages to alternatives
to the entire Bonneville Unit plan, including
possible alternatives to the Currant Creek
Dam (the particular system feature whose
construction had been challenged), provided
a good faith, objective and reasomble discussion of alternatives. The environmental impact statement is not required to consider
alternatives whose effects cannot reasonably
be ascertained and whose implementation is
deemed remote and speculative. hther the
statement need set forth only those alternatives“sufficient to permit a reasoned choice:’
Sierra Club v. Stamm, 507 F.2d 788 (lOth Clr.
1974).
Sections 102(2)(C) and 102(2)(D) of the National Environmental Pohcy Act, which r~
quire that an environmental impact statement
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present alternative courses of action, were designed to assume that such alternatives are
explored in the initial decisionmaklng process
and to provide an opportunity to those r~
moved from that process also to *uate
those alternatives. But the range of alternatives considered need not extend beyond
those reasonably rehted to the purposes of
the project. Consequendy, where it has been
established that the primary purposes of the
first phase of the Teton Dam Project were to
prevent flooding and provide irrigation water
and the secondary purposes were to provide
hydroelectric power and recreational ben~
fits, the environmental impact stitement satisfied the requirements
of the Act by
considering the alternatives of (1) no development. w~t:ve:, (2) ground water pumping
to obtain Irrtgatlon water, and (3) levees to
control flooding in the Lower Teton Valley,
as well as other less reasonably related alternatives, all of whi& were rejected. Trtit Unlimited v. Mmtw,
509 F.2d 1276 (9th Clr.
1974).
The environment
impact statement filed
for the New Melones Dam satisfied the requirement of section 102(2)(C)~ii) of the National Environmental
Policy Act that it
contain a detailed statement of all reasonable
structud
and nonstructural alternatives to
the proposed dam by considering such altermtives ax possible alternative reservoir sizes,
including increasing the size of the downstream Tulloch Darn, alternative reservoir
sizes at the New Melones site, alternatives to
the phrmed operation such as releases downstream to enhance fisheries and water quafity
and to meet the demands of other nearby service areas; and alternatives to constructing the
reservoir itilf, such as channel and levee improvements,
floodplain
management
and
abandonment of the project. The Act requires only that all reasomble dtematives to
the project be considered, even if some were
only briefly alluded to or mentioned. Entironmntal Defmse Fund, Inc. v. Amtrong,
352
F. Supp. 50 (N.D. Cal. 1972) and 356 F. Supp.
131 (N.D. Cal. 1973), tid,
487 F.2d 814 (9th
Cir. 1973), cert. denied, 416 U.S. 974 (1974).
2._st*nefit
ansdyaes
The National Environmental Policy Act
does not demand that every Federal decision
be verified by reduction to mathematical ab
solutes for insertion into a precise formula.
Rather, by giving the decisionmaker
and
other readers enough detail concerning all of
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the costs and benefits to permit a reasoned
evahsation and decision, the statement satisfies the Act’s requirement that long-term environmental
costs be weighed
against
immediate benefits. Thus, where the environmental impact statement for the first stage
of the Palmetto Bend Project was found, in
all other respects, sufficiently clear and comprehensive, there was no real reason for a
mathematical decision as to a cost-benefit ratio. Moreover, a cost-benefit ratio was considered in the project’s development in reports
filed in 1962 and 1963 and in the feasiblhty
report filed with Congress in February 1965.
Finally, the responsibility for determining
whether the United States can afford this
project lies in the Congress which, based on
the project’s h]story, has already decided it is
worth the money. Stirs Cl& v. Mor~,
431
F. Supp. 11 (S.D. Tex. 1975).
The environmental impact statement for
the Strawberry Aqueduct and Collection System, Bonneville Unit, Centd
Utah Project,
was not required to contain a cost-benefit ratio. The National hvironmental
Policy Act
requires only that “presently unqmntified environment
amenities and dues.
. . be given
appropriateconsidemtionin decisiotunakmg
along with economic and technical considerations:’ ~Is does not require the fixing of a
dollar figure for either environmental losses
or benefhs. Skwa Club v. Stamm, 507 F.2d 788
(lOth Cir. 1974).
The environmental impact statement for
the first phase of the Teton Dam Project adequately ~luated
tie full mnge of alte~atlves reasonably related to project purposes
without conducting a formal and mathematically expressed cost-benefit amlysis. Because
there is sufficient disagreement about how environmental amenities should be valued to
permit any vahse so assigned to be challenged
on the grounds of its subjectivity in most, if
not all, projects, the ultimate decision to pro
teed with the project is not strictly a mathematical determination. Moreover, the first
phase of the Teton Dam Project has already,
independently, undergone a cost-benefh analysis because of its status as a reclamation project. Trwt Unlimited v. Morton, 509 F.2d 1276
(9th Cir. 1974).
3.—Dlfferenees
of scientific opinion
The fact that there is a difference of
entilc opinion among experts regarding
environmental impact of the first stage of
Palmetto Bend Project does not mean that

scithe
the
the
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impact has been inadequately discussed in the
Project’s final environmental impact smtement, nor does such difference mean the
statement’s
explanations
must be disregarded. Stirra Club v. Mortm, 431 F. Supp. 11
(S.D. Tex. 1975).
4.—Escount
rate
It is not inappropriate for the Government
to employ a 31/z% discount rate in the environmental impact smtement for the New Melones Dam even though such rate was,
arguably, economicsdly unreahstic at the time
the statement was filed, as this is the rate Congress has expressly authorized to be used in
evaluating Government projects. Envirorcmental Defmse Fund, Inc. v. Armstrong, 352 F.
Supp. 50 (N.D. Cal. 1972), af~d, 487 F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).
5.—Draft EIS
In determtilng whether the requirements
of the National Environmental Policy Act
were met with regard to the Garrison Diversion Unit, a draft environmental impact statement prepared in 1976 could be considered
in addition to final environmental impact
statements prepared in 1974 and 1979, particuhrly since the 1979 statement snakes it
clear that it was intended to act as a “supplement” to the 1976 draft statement and, presumably, anyone who so desired could have
commented on any inadequacy in the 1976
statement while the 1979 statement was being
processed. James River Flood Control Associatwn
v. Watt, 553 F. Supp. 1284 (D. S. Dak. 1982).
6.—bno6c
effects
In preparing the “Final Environmental
Stitement” for the O’Neill Unit, Lower Niobrara Division of the Pick-Sloan Missouri
Basin Project, the Bureau of Reclamation was
not obligated to provide information regarding the economic benefits and costs of the proposed
project.
Neither
the National
Environmental Policy Act nor decisioml law
require this information unless, of course, it
has environmental implications. If, however,
the environmental impact stitement does defineate economic issues they should be fully
and objectively described. Save the Niobrara
River Associating v. Andrus, 483 F. Supp. 844
(D. Neb. 1979).
7.—Generally
The environmental impact statement on
the Lower Monumental-Ashe
transmission
fine is not insufficient because it dld not include an intricate, computerized system of
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analysis or all of the working papers that form
the basis of the information presented. Columbti Basin hd
Protectti
Ass&&n
u Schlesinger, 643 F. 2d 585, 592-95 (9th Cir. 1981),
afirsning Columbia B&n tind Protectk
Assotitti
v. Kleppe, 4i7 F. Supp. 46 (E.D. Wash.
1976).
In preparing an environmental
impact
stitement as required by section 102 of the
Natioml Environmental Policy Act the discussion of environmental effects need not be
exhaustive, but need only provide suficient
information for a reasoned choice of alternatives. The Act does not require that “each
problem be documented from every angle to
explore its every potential for good or ill?’
Rather, in determining whether an agency
has complied with wction 102 the rule of reason should govern. Nevertheless, both the
“Final Environmental Statement” and the
subsequent Final Environmental Statement
Supplement for the O’Neill Unit, Lower
Niobrara Division of the Plck$loan Missouri
Basin Project were held to inadequately comply with the requirements of the Act with regard to several aspects of the Unit’s effect on
the environment. Save the Nwbrara River Association v. Atiw,
483 F. Supp. 844 (D. Neb.
1979).
The final environmental impact statement
(FES) for the Initial Stage of the Oahe Unit
is not inadequate because it does not discuss
the complete project or bemuse studies are
continuing on problems which the FES identifies. United Family Farmers, Inc., v. Kleppe,
418 F. Supp. 591 (D. S.D. 1976), affirmed on
other grounds, 552 F.2d 823 (8th Cir. 1977).
The “Final Environmental Impact Statement” for the San Felipe Division of the Central Valley Project, which consisted of 475
pages and bad been preceded by a “Draft Environmental Impact Smtement” of 175 pages,
satisfied the requirements of section 102 of
the National Environmental Pohcy Act in tht
it adequately enabled decisionmakers to consider the project with full awareness of the
environmental consequences and provided
the public with information and encouraged
pubhc participation in developing that information. Erstironmntal
Defmse Fund, Inc. v.
Stamm, 430 F. Supp. 664 (N.D. Cal. 1977).
The environmental impact smtement re
quired for the first stage of the Palmetto Bend
Project need not discuss remote and highly
s~cu~tive con~quences but should be Sufficient to enable those who dld not participate
in compiling the s~tement to understand the
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factors involved and fully consider the significance of such factors. Stirra Club v. Morton,
431 F. Supp. 11 (S.D. Tex. 1975).
The environmental impact s~tement for
the first phase of the Teton Dam Project was
not inadequate kduw
it lacked a discussion
of the environmental impact of the develop
ment of docks, second homes and corresponding structures and facilities as well as an
analysis of the land use pattern changes that
could result from the project. Second home
development and its consequences in connection with this project are only remote possibilities. An environmental impact statement
is required only to include a reasonably thorough discussion of the significant aspects of
the probable environmental consequences
and need not consider remote and highly
specuhtive conwquences. Trout Unlimited v.
Morton, 509 F.2d 1276 (9th ~r. 1974).
It is not necessary that the supporting studies on which an environment
impact statement is based be physically attached to the
smtement. They only need be available and
accessible. Tvmt Unlim&d v. Mor~,
509 F.2d
1276 (9th Cir. 1974).
8.—Incorporation
by refere~
Because it is the essence of the National
Environmental Poficy Act that the requisite
detailed statement gather in one place a discussion of the rehtive environment
impacts
of alternatives, in reviewing the adequacy of
the environmental impact smtement for the
O’Neill Unit, Lower Niobrara Division of the
Pick-Sloan Missouri Basin Program, only the
document actually entitled “Final Environmental Statement” will be examined. No consideration should be given to the Unit’s
feasibihty report of December 7, 1965, its
nine appendices, or the Reevaluation Statement of April, 1971, none of which are attached to or cited in the Final Environmental
Statement. Where, however, a conclusion is
stated in a Final Environmental Statement
and the reader is then directed to another
document for data supporting the conclusion,
the document, to that extent, should be considered a part of the Statement, if it is acce~
sible to the pubhc. Save th Nwbra~a River
Asso&tti
v. Andre,
483 F. Supp. 844 (D.
Neb. 1979).
9.—Injunctive relief
Nothing in the National Environmental
Policy Act, its legislative history or decisional
bsw requires that once an environment
impact smtement is found deficient in some re-
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spect, however slight, work on the project
must be enjoined forthwith. Environmental Defwe Fu&, Iw., v. Armstrong, 352 F. Supp. 50
(N.D. Cal. 1972) and 356 F. Supp. 131 (N.D.
Cal. 1973), affd., 487 F.2d 814 (9th Cir.
1973), cert. denied, 416 U.S. 974 (1974).
10.—kel
of dti
Where questions concerned the degree of
detail rather than the lack of it and nothing
was presented to cast doubt upon the conclusion that the average annual change in water
quantity in the James River in South Dakom
due to the Garrison Diversion Unit would be
so small as to be virtually unmeasurable, a
dmft environmenml impact statement prepared in 1976 and final environmental impact
statemen~ prepared in 1974 and 1979, taken
together, adequately put the decisionmakers
on notice of the hazards to South Dakota if
the project is completed and were sufficient
under the requirements
of NEPA even
though additional facts may have been useful
and it would have been desimble for there to
have been more explicit recognition of the
project’s South Dakota im~cts. lams River
Flo& Cmtrol Asso&tti
v. Watt, 553 F. Supp.
1284 (D. S.Dak. 1982).
Where one of the s&cific objectives of tie
Colorado River Storage Project Act, which
authorized the Navajo Dam, is to mitigate
losses of and improve conditions for the prop
agation of fish and wildhfe, an environmental
impact statement prepared in connection with
the installation of a powerpbmt at the Dam
was inadequate where it admitted that there
would be some adverse impact on fish and
wildlife, due to fluctuations in San Juan River
flow rates, but failed to supply the detail nec~~
for informed decision-making. The Bureau
cannot
evade
assessing
the
environmental consequences of a project under construction by simply deferring to the
results of future studies, as once a bcility has
been completely constructed the economic
cost of any alteration my be very great, and
one of the purposes of the National Environmental Policy Act was to break the cycle of
such incremental decisionmaking. National
Wildlfe Federati
v. Arsdrus, 440 F. Supp.
1245 (D.D.C. 1977).
11.—Wa@r use priorities
The supplemenmry environmental impact
statement which addre~d
the possible uses
for the conservation yield of the New Melones
Dam is not deficient because it failed to assign
priorities of need for water among service
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areas that may potenttily use New Melones
water because (1) as a practical matter it is
impossible to assign such priorities at present,
since no diversion of water will occur for at
last eight years, (2) the authorizing stitute
(the Flood Control Act of 1962) itself estib
~ihes definite priorities, and (3) the District
Court has explicitly retained jurisdiction over
the case to insure that data dealing with the

environment
impact statements were prpared and perhaps also until Congress hd a
reasonable opportunity
to reconsider the
project authorimtion in fight of newly available environmental information, but he was
not authorized to promise unconditionally to
defer construction until 60 days after Congress took action on the projauthorization,
regardless of how long congressional action

opemtion of the ~m is forthcoming in a future or supplemental environmental impact
statement, well before the New Melones Dam
actually becomes opemtional. Entironwntal
Defwe Fund, Im. v. Armstrmg, 356 F. Supp.
131 (N.D. Cal. 1973), affd, 487 F.2d 814 (9th
Cir. 1973), cert. denied, 416 U.S. 974 (1974).

my ~ +femed. Thus, where the Secretary
m a court stipulation to halt project
a~e~
construction until he prepared additional
environmental and other studies, submitted
legislation to Congress regarding reauthorization or modifimtion of the project and 60
days bad elapsed after Congress acted on such
Iegisbtion, the agreement was read to include
the imphed condition that if Congress failed
to act after having had a reasonable opportunity to reconsider the 1965 authorization,
the parties shall no longer be bound by the
stipulation. Inasmuch as the Secretary had
prepared the additional studies and submitted
them to Congress, the record showed clearly
that the controversy over the project was
brought to the attention of Congress, and
Congress did not act after a reasonable op
portunity to do so, the condhion was met and
the Secretiry’s obligations under the stipulation were discharged. Natial
Atiubm S*
&ty Inc., u Watt, 678 F.2d 299 (D.C. Clr.
1982).
Where the 28-page environmen~
impact
statement for the first stage of the Palmetto
Bend Project was being challenged in a lawsuit, the Bureau of Reclamation was not obfigated to halt project construction while it
prepared a revised 142-page statement. Such
requirement might compromise the National
Environmental PoEcy Act’s goal of full disclosure in a situation where it was unclear
whether a proposed change would first r~
quire a supplement to the environmenml impact statement, in which case work could
continue on the project, or a new environmental impact statement, which would provide more complete disclosure at the cost of
a br=k in the project timetable. Stirra Club
v. Morton, 431 F. Supp. 11 (S.D. Tex. 1975).

26. Continuingappropriations
Congress has full authority to fund a
Bonneville Power AdmWlstration transmission project before an environmental impact
statement has been completed. County of Mtisoula v. Johnson, U.S. D. C., D. Mont., CV-8135-BU,January 28, 1982. [Edhor’s note: This
decision was affirmed on appeal on August 8,
1983, No. 82-3088, 9th Cir. (unpub~ihed
opinion)]
The fact that, in the Pubhc Works for
Water and Power Development and Research
Act, 1978, Congress approptited
funds for
the construction of the Garrison Diversion
Unit, Missouri River Basin Project, while a
suit challenging the sufficiency of the environmental impact statement for the Unit was
pending does not preclude judicial review by
evidencing a congressional
determination
that the statement compfies with the National
hvironmental
Policy Act becauw 1) Congress cannot legislate through the appropriations process, 2) there is no indication in the
legislative history of the 1978 Act that Congress ever reviewed or debated the impact
statement at issue, and 3) even if Congress
makes the ultimate decision to proceed with
the project it remains the role of the courts,
exclusively, to determine the adequacy of the
environmental impact stitement. Nattial
Audubon So&ty v. Andrus, 442 F. Supp. 42 (D.
D.C. 1977).
27. Corstiction
during preparation
The Act of August 5, 1965 authorizing the
Garrison Diversion Unit permitted the Secretary to exercise limited discretion over the
timing of construction of the project to the
extent authorized by the Natioml Environmental Policy Act. The Secretary bad authority to defer construction until additional

28. fiemptions
from filing
The Bureau of Reclamation’s drawdown of
=Wover
storage at Clair Engle Lake and r~
sultant decrease in releases into the Trinity
River is a management activity expected to
have an effect in mitigating drought-related
losses and damages to the Central Valley Proj-
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ect. As such, the Burmu is specifically exempted from fifing an environmental impact
statement by section 5 of the Emergency
Drought Act (Public hw 95-18,91 Stat. 36),
at least until the authority under that Act expires on Septemhr 30, 1977. County of Ttini~
u. Andre, 438 F. Supp. 1368 (E.D. Cal. 1977).
29. “kd
agency”
A port district is not a “local agency” within
the meaning of section I02(2)(C) of NEPA
whose comments and views have to be ob
tained because it is not required to develop
and enforce environmental standards. Port of
Ast&
v. Hodel, 595 F.2d 467, 475-76 (9th
Clr. 1979), affirming Port of Astoti u. Hodel,
Civil No. 75-349, U. S.D.C. Oregon (August
26, 1975).
30. Purposes
An environmental impact stitement serves
four purposex 1) to ensure that agency officials will be acquainted with the tradeoffs
which will have to be made if any particular
tine of action is chose~ 2) to explicate fully
the agency’s course of inquiry, analysis, and
reasoning, thus opening up the agency’s dcisionmaking process to critiml evaluation by
those outside the agency, includlng the pubti~
3) to supply a convenient record for courts to
use in reviewing agency decisions on the merits and 4) to provide full disclosure to the
public of environmental issues. Sm the Nh
brara River Asso&tti
v. Andre, 483 F. Supp.
844 (D. Neb. 1979).
There are two purposes to be served by an
environmental
impact statement. First, it
should provide deckionmkers
with an environmental disclosure sufflcienfly demiled to
aid in the substantive decision whether to pr~
teed with the project in light of its environmental consequences. Second, the statement
should provide the public with information on
the environmental impact of a proposed project as well as encourage public participation
in the development of that information. Trout
Unlimited v. Morton, 509 F.2d 1276 (9th Cir.
1974).
31. Relationship with otia laws
Suits challenging the execution by the Administrator of the Bonneville Power Administration
of long-term
power contracts
required by section 5(g) of the Pacific Northwest Electric Power Planning and Conwrvation Act on the grounds that the failure to
issue environmental impact statements vi~
Iated the Natioml Environmental Policy Act
should be filed with the 9tb Circuit Court of
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Appeals and not the District Court. Nattial
Wildlfe Federati
v. Johwon, 548 F. Supp. 708
(D. Ore. 1982) [Editor’s note ~ls holding
was afirmed in Forelms m Board v. Johmon,
709 F. 2d. 1310 (9th Cir. 1983).]
Even a good faith attempt to comply with
the environmental impact statement requirements of section 102 of the Natioml Environmental Policy Act may be insufficient to
satisfy the reporting requirements of the Fish
and Wildife Coordination Act. The latter Act
directs that Congress be directly informed of
environmental effects of stream modification,
a WlicY whichmaynot be duplicated by the
National hvironmental
Poficy Act. Thus, a
report under the Coordination Act remains
mandatory for the installation of a powerplant
at the Navajo Dam, Colorado River Storage
Project, whi& would unquestionably affect
wil~ife resources by altering the flow mtes of
the San Juan River. Nattil
Wildlfe Federatti V. Andrus, 440 F. Supp. 1245 (D. D.C.
1977).
32. scope
Segmentation of an environmental impact
statement on Bonneville Power Administration’s Colstrip transmission lines is proper
where the segment has independent utifity,
the length selected assures adequate opportunity for consideration of alternatives, and
the segment fulfills important state and local
needs. Cmnty of Mksoula v. Johnsm, U.S. D. C.,
D. Mont., CV-81-35-BU,January 28, 1982, at
19. [Editor’s note: This decision was tilrmed
on appeal on August 8, 1983, No. 82-3088,
9th Clr. (unpublished opinion.)]
The agency’s decision to fulfill the require
ments of the National Environmental Policy
Act for proposed Federd water projects in the
Colorado River Basin through project or site
specific environmental
impact statements
which will discuss and evaluate any cumulative
and synergistic environmental impacts, as op
posed to a comprehensive environmental impact statement for the entire basin, is subject
to judicial review under the arbitrary and capricious standard. Entirmmmtal
Define Fund,
Inc. v. H@nson,
655 F.2d 1244 (D.C. Clr.
1981).
It is reasonable for the Bureau of Reclamation to issue a comprehensive environmental impact statement for the continuing
operation of the entire Colorado River Mln
Project and not to prepare a site-specific environmental impact statement for the Glen
Canyon Dam and Reservoir component of the
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project, whose impounded waters form Lake
Powell. The Colorado River Basin Project Act
itself recognizes the comprehensive nature of
the project by 1) providing in section 102(a)
that the purpose of the Act is the further comprehensive development
of the water resources of the Colorado River Basin and 2)
requiring, in section 602(a), that the Secretary
of the Interior promulgate criteria for the,
storage and release of water from all of the
stomge units of the Colorado River Project,
which include units authorized by the Cole
rado River Storage Project Act, the Boulder
Canyon Project Act, and the Boulder Canyon
Project Adjustment Act. There is no propoml
for criteria or any other major action under
the National Environmental Pohcy Act which
involves the Glen Canyon Project singly.
Moreover, the courts have recognized the interrelated and comprehensive development
of this water resource project. Badoni v. Hig@nsm, 638 F.2d 172 (lOth Cir. 1980), cert.
denied, 452 U.S. 954 (1981).
In preparing the environmental
impact
statement for the first phase of the Teton
Dam Project the Bureau of Rechmation was
not required to discuss the environmental impact of the second phase (the facilities identified in section 4(c) of the Act) even though
it has been held that a project must be covered
in a single statement where it is composed of
a series of interrelated steps wherein the initial project depends on subsequent phases and
together all phases constitute an integrated
plan. Here the first phase is substantially independent of the second as Congress clearly
intended that the first phase of this project
would be constructed
without regard to
whether the Secretary ever submits a finding
of “feasibility” with regard to the second
phase. Trwt Unlimited v. Mortw,
509 F.2d
1276 (9th Cir. 1974).
Whether a final environmental
impact
statement for the Strawberry Aqueduct and
Collection System must also include an evaluation, under the criteria of section 102 of
the National Environmental Policy Act, of the
Bonneville Unit or perhaps even the entire
Central Utih Project, is a mixed question of
fact and hw. Whether the Strawberry system
is a unit unto itself and mn stand on its own
two feet or, on the contrary, whether it is so
intertwined with the rest of the Bonneville
Unit and the Central Utah Project that it is
but an increment of the larger pbm, is essentially a fact question. Whether the “facts” as
thus found by the trial court permit the Straw-
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berry system to be classified as an independent “major Federal action” is essentially a
question of bw. Stirs Club v. Stamm, 507 F.2d
788 (lOth Cir. 1974).
The Strawberry Aqueduct and Collection
System has an independent utility of its own
as a collection and conveyance system of
waters from the designated Uinta Mounmin
streams for storage in the enlarged Strawberry Reservoir for release and use in the
Bonneville Basin. Such system can operate
and function separately from the remaining
unconstructed systems of the Bonneville Unit
or other units of the Central Utah Project.
The termini of the Strawberry system, comprising the Soldier Creek Dam on the westerly
end and the Upper Stillwater Reservoir on the
easterly end, delineate a reasonable and logical segment of the Bonneville Unit for dis
cussion and analysis of the environmental
impacts resulting therefrom, which remain
unchanged regardless of the systems to be
constructed for delivery and use of project
waters witiln the Bonneville Basin. Thus, the
Strawberry system is an independent “major
Federal action” for the purposes of section
102 of the National Environmental Pohcy Act
and the Bureau of Reclamation’s final environmental impact stitement sufficiently covered the Currant Creek Dam feature of the
Strawberry Aqueduct and Collection system
by discussing the entire Strawberry system. It
was not required to evaluate the Bonneville
Unit or the Central Utah Project. Stiwa Club
v. Stamm, 507 F.2d 788 (lOth Cir. 1974).
The National Environmental Policy Act
does not require that the environmental impact statement for the New Melones Project
be delayed until a comprehensive study of the
Central Valley Project, viewing the system of
State and Federal water projects as an integrated unit, be made. So long as each major
Federal action is under~ken individually and
not as an indivisible, integral part of an inte~ted
State-wide system, then the requirements of the Act are determined
on an
individual major Federal action basis. Envirmmntal Defense Fud, Inc. v. Armstrong, 356
F. Supp. 131 (N.D. Cal. 1973), affd, 487 F.2d
814 (9th Cir. 1973), cert. denied, 416 U.S.
974 (1974).
33. Stsm&ng to sue
A port
revenues
purchase
standing

district concerned about losing tax
and a fimncial guaranteefor the
of a new dock facihty does not have
to sue to enjoin the Administrator

January 1, 1970
NATIONAL

ENVIRONMENTAL

of the Bonneville Power Administration from
signing an amendment to a contract with the
Alum
Pacific Corporation to supply power
for an aluminum reduction plant at a new location outside the district for failure to prepare an environmental
impact statement
because the district’s alleged injuries are not
environmental and therefore are outside the
zone of interests to be protected by NEPA.
However, an environmental
organization
whose members spend leisure time in, and individual plaintiffs residing in, the county
where the new plant will be located, and a
broadcasting company alleging the new phnt
will interfere with its broadcast,
do have
standing to sue. Port of Asto& u Hodel, 595
F.2d 467, 475-76 (9th Cir. 1979), affirming
Port of Astoti
v. Hodel, Civil No. 75-349,
U. S.D.C. Oregon (August 26, 1975).
34. When quired~ase
or controversy
Section 110 of Public Law 95-465, which
provides that, irrespective of the National Environmental Policy Act, water resource projects or project features within the Colorado
River Basin may proceed to completion so
long as a site specific environmenml impact
statement has been filed, prevents the construction of such projects or features from
being delayed by the preparation of a basinwide environmental impact statement. Con=quently> an action by the Smte of Utih for
a declaratory judgment that the National Wvironmental Policy Act does not require a
comprehensive basin-wide impact statement
for the entire Colorado River Basin does not
present a justifiable controversy as no basinwide impact statement had yet been funded
and no injury could occur until after the earliest date for completion of the basin-wide
statement, 1985. Utah v. Andre, 636 F.2d 276
(lOth Cir. 1980).
35.—Federal respmsaibtiity
By entering into a contract to supply power
to the Alcoa magnesium smelting plant at
Addy, Washington,
and to construct the
transmission line to the plant, the Bonneville
Power Atilnistration
has so federalized the
entire project that it has become “major Fedeml action” requiring a federally responsible
environmental impact statement on it which
cannot be satisfied by a statement prepared
purely by and for the State of Washington and
not considered, approved and adopted by
BPA. S&a Club v. Hodel, 544 F.2d 1036 (9th
Cir. 1976).
36.—Generally
Where it was conceded

that additional
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NEPA analysis would be required prior to
making a detilon to continue development
of the Garrison Diversion Unit in stiges so
that the first phase thereof would preclude
return flows from flowing into Canada and
cause addhioml return flows in the James
River in South Dakota, although the question
was a close one, the Secretary had not yet
gone beyond mere contemplation and accompanying study of such a course of action so as
to trigger addhional NEPA compliance at that
time. Jams River Flood Cwtrol Assotiatti
v.
Watt, 553 F. Supp. 1284 (D. S.Dak. 1982).
A separate environmental impact statement
is not required for Memoranda of Understanding between the Bonneville
Power
Administration and the Bureau of Land Marsagement and between BPA and the Bureau
of Reclamation regarding the ~nting
of
fight~-of-~y for transmission lines, or for ap
phcatlons for rights+f-way for specific lines.
Columbia Basin Land Protictti
Associatti
v.
Schlesinger, 643 F.2d 585, 596-98 (9th Cir.
198 1), =lrming
Columbti Batin hnd Protectti Associati
v. Kleppe, 417 F. Supp. 46 (E.D.
Wash. 1976).
A proposed major Federal action will significantly affect the quality of human life and
thereby necessitate the filing of an environmental impact statement when reasonably expected environmental consequences would
affect a decision by the Federal agency concerning the need for, or the proposed location
or design of, the proposed Federal action. In
order to apply this test there must be an analysis OE the need for the Federal proposal; the
environmental consequences which can reasonably be expected to be generated; and the
availability of alternatives to achieve the ob
jectives of the Federal proposal. Thus the Department of Interior’s proposal to apply the
herbicide 2,4—dlchlorophenoxyacetic
acid to
the pubhc water supply at the Fort Cobb Reservoir in order to obtain data on the residud
levels and rate of dissipation of the herbicide
in fish and hydr~soil and to control the
growth of Eurasian watermilfoil, although a
major Federal action, does not require the
fifing of an environmental impact statement
as it will not significantly affect the human
environment.
The evidence demonstrates
that (1) the presence of the watermilfoil rep
resents a serious problem, (2) in the quantity
planned for application, the concentration of
the herbicide in the reservoir will not exceed
the estibhshed safe tolerance for human consumption as established by the Environmental
Protection Agency, and (3) four alternatives

~
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to herbicide control were considered but rejected. Citi
Against 2, 4-D u. Watt, 527 F.
Supp.465 ~.D. Okh. 1981).
No environmental impact statement is required on the decision of the Southeastern
Power Administration to allocate power from
the Carters, Jones Bluff, and West Point projects to preference customers within the service areas of the four Southern Companies.
Gremwod
Utili&s Commtiti
v. Sctietirsger,
515 F. Supp. 653, 662-63 (M.D. Ga. 1981).
[Editor’s note This holding was *lrmed sub
nom. Greensoood Utilities Commisti
v. Hodel,
764 F.2d 1459, 1465 (lltb Cir. 1985)]
The Pacific Northwest Electric Power Phnning and Conservation Act is fundamentally
and conceptually different from the approach
contemplated
by the Bonneville
Power
Atilnistration
in Phase 2 of the Hydro Thermal Power Program. It is in part a legislative
solution to the impasse created by the injunction previously entered in this case pending preparation
of a programmatic
environmental
impact statement (EIS) on
Phase 2. Such an EIS is no longer necessary.
Natural ReswrcesD#mse
CoUntil v. Munro, 520
F. Supp. 17 (D. Ore. 1981).
Where the Bonneville Power A&lnistration (BPA), which supplies about one-half of
the electric power consumed in the Pacific
Northwest region and provides about fourfiftbs of the high-voltage bulk transmission capacity in the region, has entered into coop
emtive effortx with the pubfic and private
utilities and BPNs direct~rvice industries for
the planning, construction and operation of
the region’s power facilities as if they were
under a single ownership to meet forecasted
electrical power needs of the region, there
exists a major “Federalized”
regional pr~
posal which requires the prepamtion of an
environmental impact statement (EIS). The
fact that details of the specflc agreement of
December 14, 1973 termed “Phase 2“ of the
HydrmTheml
Power Program (HTPP) may
have cbnged does not eliminate the require
ment for an EIS so long as the basic concepts
do not chmge. Natural &sources Defense CounciZ, Znc. v. Hodel, 435 F. Supp. 590 (D. Ore.
1977), affirmed sub nom. Natural &ources
Defflse Council, Znc. v. Munro, 626 F.2d 134
(9th Cir. 1980).
Where the Government enters into option
contracts for the sale of water for industrial
uses from the Yellowtail and Boysen Reservoirs, Missouri River Basin Project, an environmental
impact
statement
must be
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prepared when the contract is executed and
cannot be delayed until the option is exercised. The execution of the contract itself constitutes a major Federal action under the
National Environmental Policy Act since the
Government, by the terms of the contract,
thereby enters into an irreversible and irretrievable commitment of the availability of the
water. while the details of the option holder’s
future use of the diverted water may not be
known at the time of contract execution, it is
at that time that the Government must decide
among various potential users and, in so
doing, must conjecture as to the possible effects of commitment to one user versus another. Environmental Defense Fund, Znc. v.
Andrus, 596 F.2d 848 (9th Clr. 1979).
The preparation of an environmental impact statement is required in conjunction with
both the Industrid Water Marketing Plan and
the option contracts entered into thereunder
to sell water from the Yellowtail and Boysen
Reservoirs for industrial use. Any uncertainty
which may exist about the details of subs~
quent use of the diverted water does not oh
viate the importance of the decision to divert
and the necessity to evaluate the environmental consequences of that decision. Here, there
is more than mere “contemplation”
of Federal action; there is a developed marketing
program and executed option contmcts. Entironmentil Defense Fu&, Znc v. Andre,
596
F.2d 848 (9th Cir. 1979).
An amendment to a contract with the Alumax Pacific Corporation
requiring
the
Bonneville Power Atilnistration
to supply
power and build transmission lines to an aluminum reduction plant at a new location is a
major Feded action requiring the preparation of an environmental impact statement on
the plant itself. Port of Astoti v. Hodel, 595
F.2d 467, 477 (9th Cir. 1979), affsrrning Port
ofAstoti v. Hodel, Civil No. 75-349, U.S.D.C.
Oregon (August 26, 1975).
An amendment to a contract with the Alumax Pacific Corporation under which the
Bonneville Power Administration (BPA) will
provide a new form of industrial firm power
service to an aluminum reduction plant at a
new location is a major Federal action because
it creates a new commitment of BPA’s energy
r~urces,
and because it sets the stage for the
initiation of the proposed Phase 2 of the Hydro Thermal Power Program, particularly
through the “third quartile”
provisions
whereby industrial customers would have the
option to buy power from new thermal power
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plants or suffer restrictions in power service.
~erefore,
BPA must prepare an environmental impact statement on the relation between industrial firm power contracts and the
coordinated
regional activities known as
Phase 2 as well as an assessment of the additional power commitments. Port of Astoti v,
Hodel, 595 F.2d 467,477-480 (9th Clr. 1979),
affirming Port of Astoria v. Hodel, Civil No. 75349, U. S.D.C. Oregon (August 26, 1975).
The change in recreation management at
Lake Berryessa from Napa County to the
United States, in accord with section 601 of
the Reclamation Development Act of 1974,
and subsequent Bureau of Rechtnation directives restricting the use of houseboats on
the hke and ordering the removal of privately-owned floating structures from the
lake do not constitute major Federal actions
having a significant effect on the quality of
the human environment, within the meaning
of section 102 of the National Environmental
Policy Act. Lah B-ssa
Tmants’ Coud
v.
United States, 588 F.2d 267 (9th Clr. 1978).
No environmenhl impact statement was required on the decision of the Secretary of the
Interior to deny the request of the City of
Santa Clara for an allocation of nonwithdrawable power from the Central Valley Project
(CVP) because it is fighly improbable that one
allocation scheme will have a more deleterious
impact than any other when the total ge~
graphic area served by the CVP is considered.
Citg of Santa Clara, Cal~ornia v. Andw,
572
F.2d 660, 679-80 (9th Clr. 1978), affirming
Citg of Santa Clara v. Kleppe, 418 F. Supp. 1243
(N.D. Cal. 1976), cert. denied sub nom. Pad&
Gas ad Electric’Co. v. Citg of Santa Clara, 459
U.S. 859 (1978).
A reall&tion
of power from the California-Pacific Utilities Company (Cal-Pat) to
preference customers is not a major Federal
action significantly affecting the quahty of the
human environment witiln the meaning of
the National Environmental Policy Act, and
hence neither preparation of an environmental impact statement nor public hearings was
required. Th Fort Mojove Z&tin Tn.be, et al. v.
United State$, U. S. D. C., C.D. California,
CV77-4790 ALS UUIY
6, 1978).
No environmental impact s~tement was re
quired prior to the signing of a contract be
tween the Northern
Colorado
Water
Conservancy District and Municipal Sub&
trict with the United States which provided
that the surplus capacity of the Colorad@Big
Thompson project could be used to carry
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water from the Western slope to the Wtern
slope of Colorado if the Subdistrict could ob
tain the necessary water rights, and which further provided
that no water should be
transported until the final environmental
statement had beers approved, becau~
(1)
the contract does not constitute a recommendation or re~rt on a major Federal action
but rather is merely an agreement which precipi~ted the planning for the diversion of
water which the Subdistrict has yet to obti.
Moreover, until the source of the water to be
transferred has been identified it is impossible
to determine definitely the overall environmental impac~ (2) the contract expressly recognizes that an environmental
impact
statement must be prepared and approved,
and the agency armot recommend the pro
posal until the statement has beers approved;
and (3) in a practical sense, it would be overly
burdensome to require the agency to prepare
an environment
impact statement before
the plans for the proposal are prepared. Colorado Riwr Watir Cmsewati
fittit
v. United
States, 539 F.2d 907 (10 Cir. 1977).
Where the Bonneville Power Admirdstration entered into a contract to supply up to
124,000 kilowatts of interruptible power to
Alcoa’s proposed magnesium smelting phnt
at Addy, Washington, it was not necessary for
an environmental impact statement to consider that the contract may have environmental consequences because, in the event massive
deficits in hydroelectric power were to occur,
Bonneville would need to divert power from
municipal use to the smelting operations and
thereby cause utifities to resort to pollutiongenerating thermal or nuclear fuel sources, as
such possiblfities are too remote and conjectural. Moreover, by definition, interruptible
power cannot be made avaihble to the smelting facilities until prime and second-preference commitments have been filled. Nor does
the contract violate the National Environmen~ Policy Act because it was not accompanied by an environmental
statement
showing the interrelationship between the
power allotments to Alcoa and other power
allotments to users in other regions of the system and even those outside the system under
the Pacific Northwest-Pacific Southwest Intertie agreement. Even though there is a general Pacific-Northwest
Region to which
Bonneville supphes a great amount of hydr~
power, there is no evidence of a master plan
for development of the region, either by ge~
graphical area, by customer, or by percentage
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of total power generation capacity. Sierra Club
v. Hodel, 544 F.2d 1036 (9th Cir. 1976).
An environmental impact statement is not
required for the construction of a fence on
the boundary tine of 6,816.5 acres of land
condemned by the United Smtes as part of
the Heron Rexrvoir, San Juan-Chama Project, as 1) the entire project, includlng the
fencing, was pknned and scheduled long before January 1, 1970, the date the National
Environmental Policy Act beume effective,
2) it is unreasonable to assume that Congress
would intend that the Government, having acquired fee simple title to this land for the purpose of constructing a reservoir and for the
additional purpose of protecting wildlife,
would now be required to have an environmental study made on a relatively small part
of the entire project—the
fencing of the
boundary lines—and 3) the evidence indicates
that the creation of the fence will enhance
rather than detract from proper environmental control of the area. Maddox v. Bradley, 345
F. Supp. 1255 (N.D. Tex. 1972).
37.—Legislative proposals
No environmental impact statement was required to accompany the proposed “Federal
Water Projects Financing Act of 1979~’ which
would require States within whose boundaries
projects are located to make certain contributions to the implementation costs of the
project, as tils cost-sharing proposal applies
only to projects authorized after it is enacted.
Since the Smtes could respond to this legislation in a variety of ways, it is impossible to
predict presently whether or how this legislation will significandy affect the quality of the
human environment. Moreover, when a specific project is proposed under the terms of
this proposed law an environmental impact
smtement will be required if the project will
significantly affect the quality of the human
environment. North Dabta v. Andrus, 483 F.
Supp.255 (D. N.D. 1980).
38.4ngoing
programs and activities
Environmental impact statements are required for the Industrial Water Marketing
Plan and all option contracts entered into
thereunder to sell water from the Yellowtail
and Boysen Reservoirs, Missouri River Basin
Project, even though the plan and some contracts were executed before January 1, 1970.
Both the overall plan and the individual contracts are ongoing programs which require
continuing attention and action and must
therefore comply with the National Environ-

POLICY—SEC.

1, 1970

102

mental Policy Act even though initiated before its enactment. Environmental
Defense
Fund, Znc,, v. Atim,
596 F.2d 848 (9th Cir.
1979).
The Bureau of Reclamation’s drawdown of
~~over
storage mpacity at Clair Engle Lake
to mitigate drought damages does not necessimte the preparation of an environment
impact statement even after the expiration of the
Emergency Drought Act’s exemption from
the fifing requirements of ~ 102 of the National Environmental Poficy Act for such activities. Although
the latter Act may be
applicable) in fimited circums~nces~ tO a project initiated before it became effective in
1970, the prexnt action is neitier a major
incremental stage of project development nor
a revision or extension of the original facilities. Rather, an environmental impact statement is not required where, as here, the
Bureau is simply operating tie Trinity River
Ditilon within the range originally available
pursuant to the authorizing statute, in response to changing environmental conditions.
Coun~ of Ttirsity v. Andrus, 438 F. Supp. 1368
(E.D. Cal. 1977).
As the National Environmental Policy Act
applies to al] ongoing “major Federal actions,” m considering whether an environmental impact statement is required for a
project authorized before the Act be~me effective on January 1, 1970, the extent to
which the project has been completed is a factor to be carefully weighed. Thus, an impact
statement is required for the first stage of the
Palmetto Bend Project, authorized in 1968,
since, while land had been purchased and
cleared and some roads and railroad tracks
relocated, no construction had been commenced. Stirra Club v. Morton, 431 F. Supp.
11 (S.D. Tex. 1975).
Whether the National fivironmentil
Poli~ Ad ~ to be retroactively applied, so that
the continuing operation of the Glen Canyon
Dam is deemed a major Federd action “significantly affecting tie quality of the human
environment” and therefore requiring an environmental impact statement, is a question
which must be determined, in the first insmnce, by the Department of the Interior, the
agency operating the project. Until such determination has been made or the Department has in some formal manner indicated its
refusal to make it, the challenge to the Dam’s
continuing operation is not ripe for judicial
consideration. Grand Can~
Dortis, Znc. v.
Walbr, 500 F.2d 588 (lOth Cir. 1974).
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No environmental impact statement was required for the construction of the Molokai
Irrigation system even though it was financed,
in part, under the Small Reclamation Projects
Act of 1956, as the repayment contract was
executed in 1963 and the project completed
in 1969, before enactment of the National Environment
Policy Act. That HawaNs repayment obligation continued after 1969 and
that, as provided by section 5(d) of the 1956
Act, the Secretary of the Interior had a continuing right to interject himself into the affairs of the system
in the event
of
noncompliance wih the repayment contract,
is insu~cient to render the Secretary’s decision not to participate in negotiations between
the Board of bnd and National Resources of
Hawaii and the ~luakoi
Corporation for
rental of system facilities a “major Federal action:’ Molobi Homesteaders Coo~QrativeAssociatti v. Morton, 506 F.2d 572 (9th Clr. 1974).
Although the National Environmental Policy Act may be applicable to continuing activities, it is not meant to be retroactive. Thus
the Bonneville Power Administration was not
required to file an environmental
impact
statement evaluating its construction of a 230
kilovolt power transmission line from Bandon
to Gold Beach, Oregon, where 1) Congress
demonstrated its approval of the project in
1967 when it authorized the appropriation of
funds for the tine and by January 1, 1970,
when the Act became effective, money had
been appropriated for almost all phases of the
project, including most of the construction,
and 2) the government had acquired easements over twenty-two of the proposed parcels of land on tie proposed line before
January 1, 1970. The fact that the government dld not let contracs for clearing the new
rightaf-way and for construction of the line
until early in 1970 is insufficient to require
the filing of an environmental impact statement as these activities constitute merely a
small portion of the work required to complete the project. Congress dld not intend the
Act to apply to “major Federal actions” which
had reached this stage of completion as of the
date of its enactment. Invesmt
S@icatQs,
Znc. v. Rtihmmd, 318 F. Supp. 1038 (D. Ore,

1970).
39.+upplemend

EIS

Where the ultimate operation of a project
is still in doubt at the time the environmental
impact statement
required
by section
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102(2)(C) of the National Environmental Poli~ Act ~ filed, the initial environmental impact statement should be viewed as an interim
statement, the first part of a tw~step process
whereby the responsible Federal officials
would first give their best estimate of the uxs
to which the project will be put. Then, prior
to actual use, a reviwd or supplemental stit~
ment should be filed either refirming
those
estimates or describing the newer proposed
uses and their environmental impacts. Thus,
where the initial environmental impact state
ment for the New Melones Dam failed to address the tentative alternative uses for, and
the environmental impact of, the 285,000
acre feet of conservation yield, the court may
require the filing of a supplemental impact
statement to discuss these issues, notwithstanding the Government’s proposal to file a
separate environmental impact statement at a
point nearer in time to the dam’s actual op
eration, some years in the future. Entironmsntal Define Fund, Znc., v. Armstiong, 352 F.
Supp. 50 (N.D. Cal. 1972), affd, 487 F.2d
814 (9th Cir. 1973), cert. denied sub nom.
Erctironmntal Defense Fund, Znc. v. Stamm, 416
Us. 974 (1974).
51. Procedural
comphanc+Alternative
studies
The claims of the Environmental Defense
Fund that the Secretary of the Interior, the
Bureau of Reclamation and the Environmental Protection Agenq should evaluate and develop on-farm whnity control techniques as
“alternatives” to current salinity control pro
pms
as required by the 1972 pohcy to be
implemented under section 201 (a) of the Colorado River Basin Salinity Control Act, and
as required by section 102(2)(E) of the National Environmental Poficy Act, are properly
dismissed because on-farm management
measures comprise an integral part of the current program itself. Environmental
Defense
Fu&, Inc. v. Costle, 657 F.2d 275, 296-98
(D.C. Cir. 1981).
52.—Judicid
review
The National Environmental Pohcy Act
does not give the courts the ultimate authority
to approve or disapprove construction of a
properly authorized project where an adequate environmental impact statement has
been prepared and circulated in accordance
with the requirements of the Act. Entirmmntal Defmse Fund, Znc. v, Amtrmg,
487
F.2d 814 (9th Cir. 1973), cert. denied, 416
Us. 974 (1974).
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103. [Present authorities, regulations, policies, procedures to be
reviewed-Proposed
measures to President by July 1, 1971 .]—All agencies of the Federal Government shall review their present statutory authority, administrative regulations, and current policies and procedures for
the purpose of determining whether there are any deficiencies or inconsistencies therein which prohibit full compliance with the purposes and
provisions of this Act and shall propose to the President not later than July
1, 1971, such measures as may be necessary to bring their authority and
policies into conformity with the intent, purposes, and procedures set forth
in this Act. (83 Stat. 854; 42 U.S.C. $ 4333)
S=. 104. [Certain s~fic
statutory obligations not affmed.]-Nothing
in Section 102 or 103 shall in any way affect the specific statutory obligations
of any Federal agency (1) to comply with criteria or standards of environmental quality, (2) to coordinate or consult with any other Federal or State
agency, or (3) to act, or refrain from acting contingent upon the recommendations or certification of any other Federal or State agency. (83 Stat.
854; 42 U.S.C. $ 4334)
Sm. 105. [Policies and goals supplemental
to existing authorizations.]—The
policies and goals set forth in this Act are supplementary to
those set forth in existing authorizations of Federal agencies. (83 Stat. 854;
42 U.S.C. $ 4335)
TITLE
COUNCIL

II

ON ENVIRONMENTAL

QUALITY

*.
201. [President to submit annual Environmental
Quality Report
to Congress. ]-The
President shall transmit to the Congress annually beginning July 1, 1970, an Environmental Quality Report (hereinafter referred to as the “report”) which shall set forth (1) the status and condition
of the major natural, manmade, or altered environmental classes of the
Nation, including, but not limited to, the air, the aquatic, including marine,
estuarine, and fresh water, and the terrestrial environment, including, but
not limited to, the forest, dryland, wetland, range, urban, suburban, and
rural environment; (2) current and foreseeable trends in the quality, management and utilimtion of such environments and the effects of those trends
on the social, economic, and other requirements of the Nation; (3) the
adequacy of available natural resources for fulfilling human and economic
requirements of the Nation in the light of expected population pressures;
(4) a review of the programs and activities (including regulatory activities)
of the Federal Government, the State and local governments, and nongovernmental entities or individuals, with particular reference to their effect
on the environment and on the conservation, development and utilization
of natural resources; and (5) a program for remedying the deficiencies of
existing programs and activities, together with recommendations for legislation. (83 Stat. 854; 42 U.S.C. $ 4341)
SW. 202. [tiuncil
on Environmental
Quality established-Membership.]—There
is created in the Executive Office of the President a Council
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on Environmental Quality (hereinafter referred to as the “Council”). The
Council shall be composed of three members who shall be appointed by
the President to serve at his pleasure, by and with the advice and consent
of the Senate. The President shall designate one of the members of the
Council to serve as Chairman. fich member shall shall be a person who,
as a result of his training, experience, and attainments, is exceptionally well
qualified to analyze and interpret environmental trends and information
of all kinds; to appraise programs and activities of the Federal Government
in the light of the policy set forth in title I of this Act; to be conscious of
and responsive to the scientific, economic, social, esthetic, and cultural needs
and interests of the Nation; and to formulate and recommend national
policies to promote the improvement of the quality of the environment.
(83 Stat. 854; 42 U.S.C. $ 4342)
See. 203. [Employment of officers, employees, exper@ and consultants.]-(a)
The Council may employ such officers and employees as may
be necessary to carry out its functions under this Act. In addition, the
Council may employ and fix the compensation of such experts and consultants as may be necessary for the carrying out of its functions under this
Act, in accordance with section 3109 of title 5, United States Code (but
without regard to the last sentence thereo~.
(b) Notwithstanding section 1342 of title 31, the Council may accept and
employ volunta~ and uncompensated services in furtherance of the purposes of the Council. (83 Stat. 855; Act of July 3, 1975, 89 Stat. 258; 42
U.s.c. $ 4343)
See. 204. [Duties and functions of Council.]—It
shall be the duty and
function of the Council—
(1) to assist and advise the President in the preparation of the Environmental Quality Report required by section 201;
(2) to gather timely and authoritative information concerning the conditions and trends in the quality of the environment both current and
prospective, to analyze and interpret such information for the purpose
of determining whether such conditions and trends are interfering, or
are likely to interfere, with the achievement of the policy set forth in title
I of this Act, and to compile and submit to the President studies relating
to such conditions and trends;
(3) to review and appraise the various programs and activities of the
Federal Government in the light of the policy set forth in title I of this
Act for the purpose of determining the extent to which such programs
and activities are contributing to the achievement of such policy, and to
make recommendations to the President with respect thereto;
(4) to develop and recommend to the President national policies to
foster and promote the improvement of environmental quality to meet
the conservation, social, economic, health, and other requirements and
goals of the Nation;
(5) to conduct investigations, studies, surveys, research, and analyses
relating to ecological systems and environmental quality;
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(6) to document and define changes in the natural environment, including the plant and animal systems, and to accumulate necessary dah
and other information for a continuing analysis of these changes or trends
and an interpretation of their underlying causes;
(7) to report at least once each year to the President on the state and
condition of the environment; and
(8) to make and furnish such studies, reports thereon, and recommendations with respect to matters of policy and legislation as the President
may request. (83 Stat. 855; 42 U.S.C. $ 4344)
See. 205. [Consultation with other organtiations-Utiltiation
of services, facilities and information
of other organtiations
to avoid duplication.]-In
exercising its powers, functions, and duties under this Act, the
Council shall—
(1) consult with the Citizens’ Advisory Committee on Environmental
Quality established by Executive Order numbered 11472, dated May 29,
1969, and with such representatives of science, industry, agriculture, labor, conservation organizations, State and local governments and other
groups, as it deems advisable; and
(2) utilize to the fullest extent possible, the services, facilities, and information (including statistical information) of public and private agencies
and organizations, and individuals, in order that duplication of effort and
expense may be avoided, thus assuring that the Council’s activities will
not unnecessarily overlap or conflict with similar activities authorized by
law and performed by established agencies. (83 Stat. 855; 42 U.S.C.
g 4345)
See. 206. [Compensation of members.]-Members
of the Council shall
serve full time and the Chairman of the Council shall be compensated at
the rate provided for Level II of the Executive Schedule Pay Rates (5 U.S.C.
5313). The other members of the council shall be compensated at the rate
provided for Level IV or the Executive Schedule Pay Rates(5U.S.C.5315).
(83 Stit. 856; 42 U.S.C. $ 4346)
EXPLANATORY
NOTE
Error in tie Text. The word “or” following “Level IV” and preceding’

‘the Executive

Schedule
“OF’.

Pay Rates”

should

probably

be

Sec. 207. [Reimbursement
for travel. ]—The Council may accept reimbursements from arty private nonprofit organization or from arty department, agency, or instrumentality of the Federal Government, any State, or
local government, for the reasonable travel expenses incurred by an officer
or employee of the Council in connection with his attendance at any conference, seminar, or similar meeting conducted for the benefit of the Council. (Added by Act of July 3, 1975, $3, 89 Stat. 258; 42 U.S.C. $ 4346a)
See. 208. [Expenditures for international activities.]—The
Council may
make expenditures in support of its international activities, includlng expenditures for: (1) international travel; (2) activities in implementation of
internatioml agreements; and (3) the support of international exchange
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pro~ams in the United States and in forei~ countries. (Added by Act of
July 3, 1975, $3,89
S@t. 258; 42 U.S.C. $ 4346b)
*

*

*

*

*

EXPLANATORY
NOTE
Le@lative Histiry. S. 1075, Public Law
91-190 in the 91 st Congess. Reported in Senate from Interior and Insuhr Affairs July 9,
1969; S. Rept. No. 91-296. Passed SenateJuly
10, 1969. Passed House, amended, September 23, 1969. House asks for a conference
September 23, 1969. Senate a~ees to a conference October 8, 1969. Conference report

filed December 17, 1969; H.R. Rept. No. 91765. Semte a~ees to conference report December 20, 1969. House aWees to conference
report December 22, 1969. Companion bill
H.R. 12549 reported in House from Merchant Marine and Fisheries July 11, 1969;
H.R. Rept. No. 91-378.

March 25, 1970
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INCREASED AUTHORIZATION,
MISSOURI RIVER BASIN PROJECT
An act to increase the authorimtion for appropriation for continuing work in the Missouri
River Basin by the Secre@ry of the Interior. (Act of March 25, 1970, Public Law 91-218,
84 Stat. 75)

[Sec. 1. Appropriation
authorization-Limitation.]-There
is hereby
authorized to be appropriated for fiscal years 1971 and 1972 the sum of
$32,000,000
for continuing the works in the Missouri River Basin to be
undertaken by the Secretary of the Interior pursuant to the comprehensive
plan adopted by section 9(a) of the Act approved December 22, 1944 (Public
Law Numbered 534, Seventy-eighth Congress), as amended and supplemented by subsequent Acts of Congress. No part of the funds hereby authorized to be appropriated shall be available to initiate construction of any
unit of the Missouri River Basin project, whether included in said comprehensive plan or not. (84 Stat. 75)
EXPLANATORY
NOT=
Not Hfied.

This Act is not codfled in

the U.S. Code.

Merenee k tie Text. Section 9 of the
Flood Control Act of December 22, 1944 (58
Stat. 887), as amended and supplemented, re
ferred to in the text, which authorized the
comprehensive development of the Missouri
River Basin, appears in Volume II at page
806.

~slative Hktory. S. 3427, Pubhc Law
91-218, in the 91st Congress. Reported in
Senate from Interior and Insuhr Affairs Feb
ruary 25, 1970; S. Rept. No. 91-709. Passed
Senate March 3, 1970. Passed House March
16, 1970. Companion bill H.R. 15689 reported in House from Interior and Insular
Affairs March 2, 1970; H.R. Rept. No. 91857.
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IMPROVEMENT
QUALITY
ACT OF 1970

[Extractsfrom] An act to amend tie Federal Water Pollution Control Act, as amended, and
for other purposes. (Act of April 3, 1970, Public hw

*
TITLE

*

*

*

II—ENVIRONMENTAL
SHORT

91-224, 84 Stat. 91)

*
QUALITY

TITLE

W. 201. This title maybe cited as the “Environmental Quality Improvement Act of 1970.” (84 Stat. 114; 42 U.S.C. $4371 note)
FINDINGS,

DECLARATIONS,

AND PURPOSES

See. 202. (a) The Congress finds—
(1) that man has caused changes in the environment;
(2) that many of these changes may affect the relationship between man
and his environment; and
(3) that population increases and urban concentration contribute directly to pollution and the degradation of our environment.
(b)(1) The Congress declares that there is a national policy for the environment which provides for the enhancement of environmental quality.
This policy is evidenced by statutes heretofore enacted relating to the prevention, abatement, and control of environmental pollution, water and land
resources, transportation, and economic and regional development.
(2) The primary responsibility for implementing this policy rests with
State and local governments.
(3) The Federal Government encourages and supports implementation
of this policy through appropriate regional organizations established under
existing law.
(c) The purposes of this title are—
(1) to assure that each Federal department and agency conducting or
supporting public works activities which affect the environment shall implement the policies established under existing law; and
(2) to authorize an Office of Environmental Quality, which, notwithstanding any other provision of law, shall provide the professional and
administrative staff for the Council on Environmental Quality established
by Public Law 91-190. (84 Smt. 114; 42 U.S.C. $ 4371)
OFFICE OF ENVIRONMENTAL

QUALITY

W. 203. (a) There is established in the Executive Office of the President
an office to be known as the Ofice of Environmenwl Quality (hereafter in
this title referred to as the “Office’ ‘). The Chairman of the Council on
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Environmental Quality established by Public Law 91-190 shall be the Director of the Office. There shall be in the Office a Deputy Director who
shall be appointed by the President, by and with the advice and consent of
the Senate.
(b) The compensation of the Deputy Director shall be fixed by the President at a rate not in excess of the annual rate of compensation payable to
the Deputy Director of the Bureau of the Budget.
(c) The Director is authorized to employ such officers and employees
(including experts and consultants) as maybe necessary to enable the Office
to carry out its functions under this title and Public Law 91-190, except
that he may employ no more than ten specialists and other experts without
regard to the provisions of title 5, United States Code, governing appointments in the competitive service, and pay such specialists and experts without regard to the provisions of chapter 51 and subchapter 111 of chapter
53 of such title relating to classification and General Schedule pay rates,
but no such specialists or expert shall be paid at a rate in excess of the
maximum rate for GS– 18 of the General Schedule under section 5332 of
title 5.
(d) In carrying out his functions the Director sbll assist and advise the
President on policies and programs of the Federal Government affecting
environmental quality by—
(1) providing the professional and administrative staff and support for
the Council on Environmental Quality established by Public Law 91-190;
(2) assisting the Federal agencies and departments in appraising the
effectiveness of existing and proposed facilities, programs, policies, and
activities of the Federal Government, and those specific major projects
designated by the President which do not require individual project authorization by Congress, which affect environmental quality;
(3) reviewing the adequacy of existing systems for monitoring and predicting environmental changes in order to achieve effective coverage and
efficient use of research facilities and other resources;
(4) promoting the advancement of scientific knowledge of the effects
of actions and technology on the environment and encourage the development of the means to prevent or reduce adverse effects that endanger the health and well-being of man;
(5) assisting in coordinating among the Federal departments and agencies those programs and activities which affect, protect, and improve
environmental quality;
(6) assisting the Federal departments and agencies in the development
and interrelationship of environmental quality criteria and standards established through the Federal Government;
(7) collecting, collating, analyzing, and interpreting data and information on environmental quality, ecological research, and evaluation.
(e) The Director is authorized to contract with public or private agencies,
institutions, and organizations and with individuals without regard to sections 3648 and 3709 of the Revised Statutes (31 U.S.C. 529; 41 U.S.C. 5)
in carrying out his functions. (84 Stat. 114; 42 U.S.C. $ 4372)
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EXPLANATORY
NOTE
Referen- in theTeW.Section 3648of the

1. Section 3709 of the Revised Statutes (41
U.S.C. $ 5), also referred to in subsection (e)
of the text, requires purchases and contracts
for supplies and services for the Government
to be made or entered into only after advertisement. The section appears in Volume 111
at page 1987 and in the new Appendix in
Supplement I.

Revised Statutes (31 U.S.C. $ 529), referred
to in subsection (e) of the text, prohibits the
advance of public funds for any purpose unless specifically authorized. The section ap
pears in Volume 111at page 1962. It has been
recdlfied
as 31 U.S.C. $ 3324 and appears
as such in the new Appendix in Supplement

REPORT
~.
204. Each fivironmental
Quality Report required by Public Law
91-190 shall, upon transmittal to Congress, be referred to each standing
committee having jurisdiction over any part of the subject matter of the
Report. (84 Stit. 115; 42 U.S.C. $ 4373)

*

*

Referencein the Text. Pubhc Law 91-190,
referred to in the text, is the Natioml Environmental Poficy Act of 1969 (Act ofJanuary
1, 1970, 83 Stat. 852), whlcb appears in Volume IV in chronological order.
Le@slative History. H.R. 4148, Public
hw 91-224 in the 91st Congress. Reported
in House from Public Works March 25, 1969;
H.R. Rept. No. 91-127. Passed House April
19, 1969. Passed Semte amended, October 8,

*

*

*

1969. Senate asks for a conference October
8, 1969. House agrees to a corderence October 8, 1969. Conference report filed March
24, 1970; S. Rept. No. 91-940. Senate agrees
to conference report March 24, 1970. House
a~~s to conference r~rt
March 25>1 g70.
Companion bill S. 7 reported in Senate from
Public Works August 7, 1969; S. Rept. No.
91-351.

May 14, 1970
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PROJECT

An act to authorize the transfer of the Brown unit of the Fort Belknap Indian irri~tion project
on the Fort Belknap Indmn Resemtion,
Montana, to the landowners within the unit. (Act
of May 14, 1970, Public Law 91-251, 84 Sat. 216)

[See. 1. kretary
authori~
to convey Bro~
Unit—Grantee
assumes
Ml responsibility for unit.]—The Secretary of the Interior is authorized
to convey all of the right, title, and interest of the United States in the
facilities of the Brown unit of the Fort Belknap Indian irrigation project,
located in township 28 north, ranges 23 and 24 east, Montana principal
meridian, including, but not limited to, easements, rights-f-way,
canals,
laterals, drains, structures of all kinds, and water rights held for the benefit
of the unit, to an organization or association having form and powers satisfactory to the Secretary which represents the owners of the lands served
by the unit. As a condition to said conveyance, the grantee organimtion or
association shall assume full and sole responsibility for the care, operation,
and maintenance of the unit upon conveyance, and shall hold the United
Smtes free of all loss or liability for damages or injuries, direct or consequential, caused by the existence or operation of the unit or any of its
features or structures, from and after the date of its conveyance. (84 Stat.
216)
%. 2. [%retary
authoriti
to can~l all charges upon transfer.]—
Upon conveyance of the Brown unit of the Fort Belknap Indian irrigation
project as provided for in section 1 of this Act, the Secretary is authorized
to cancel all accrued operation and maintenance charges and all construction charges with respect to the said unit. (84 Stat. 216)
EXPUNATORY
NOT=
Not =fi~
the U.S. Code.

This Act is not codified

in

~slatiw
Hktory. S. 3007, Public Law
91-251 in the 91st GnWess.
Reported in
House from Interior and Insular Affairs;

H.R. Rept. No. 91-1020. Reported in Senate
from Interior and Insular Affaiw, S. Rept.
No. 91-782. Passed Senate April 27, 1970.
Passed House May 4, 1970.
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An act to authorize the Secretary of the Interior to construct, operate, and maintain the Mertin
division, Rogue River Easin project, Oregon, and for other purposes. (Act of May 28, 1970,
Pubtic bW 91-270, 84 Smt. 273)

[~.
1. Merlin division, Rowe River Basin proj=t, authorized.]-For
the purposes of providing irrigation water for approximately nine thousand
three hundred acres, flood control, area redevelopment,
and providing
municipal and industrial water supply, fish and wildlife enhancement, and
recreation benefits, the Secretary of the Interior, acting pursuant to the
Federal recbmation laws (Act of June 17, 1902 (32 S@t. 388), and Act
amendatory thereof or supplementary thereto), is authorized to construct,
operate, and maintain the Merlin division, Rogue River Basin project, Oregon. The principal works of the division shall consist of Sexton Dam and
Reservoir, diversion and distribution facilities, and drainage facilities. (84
Stat. 273)
EXPLANATORY
NOTE
Error in the TexL The word “Act”,
lowing “an&’

and preceding

fol“amendatory”,

should probably be “Ack”.

%. 2. [Repayment period— Minimum assessment-Assistance
from
Federd Columbia River Power System.]—Irrigation
repayment contracfi
shall provide with respect to any contract unit, for repayment of the irrigation construction costs assi~ed for repayment to the irrigators over a
period of not more than fifty years, exclusive of any development period
authorized by law. Irrigation repayment contracts shall further provide for
the assessment and collection of a service charge of not less than $40 per
annum for each identifiable ownership receiving irrigation service from and
through the works of the Merlin division, such charge to be in addition to
the repayment capacity of the ‘lands as determined by the Secretary on the
basis of studies of the value of water for full-time family-size farm operations. Construction costs allocated to irrigation beyond the ability of irrigators to repay shall be charged to and returned to the reclamation fund
in accordance with the provisions of section 2 of the Act of June 14, 1966
(80 Stat. 200), as amended by section 6 of the Act of September 7, 1966
(80 Stat. 707). (84 Stat. 273)
EXPLANATORY
NOTE
Referencein tie T-t. Section2 of the Act
of June 14, 1966, as amended, referred to in
the text, establishes a policy for assistance
from the Federal Columbm River power sys-

tern to reclamation projects in the Pacific
Northwest. The Act appears in Volume 111at
page 1870.

X.
3. [R=reation
facflities— Fish and wilfife
velopment.]—The
conservation and development

conservation and de
of the fish and wildlife
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resources and the enhancement of recreation opportunities in connection
with the Merlin division shall be in accordance with the provisions of the
Federal Water Project Recreation Act (79 Stat. 213). (84 Stat. 273)
EXPLANATORY
NOTE
Reference in the Text. The Federal Water
Project Recreation Act (Act of July 9, 1965,

Public Law 89-72), referred
aPPears in volume

to in the text,

III at page 1820

Sec. 4. [Water user’s organization to operate works in a fashion satisfactory to the Secretary. ]—Before the works are transferred to an irrigation water user’s organization for care, operation, and maintenance, the
organization shall have agreed to operate them in such fashion, satisfactory
to the Secretary, as to achieve the benefits to fish and wildlife enhancement,
and recreation on which the allocations of costs therefor are predicated,
and to operate them in accordance with regulations prescribed by the Secretary of the Army to achieve the benefits to flood control on which the
allocation of costs therefor is predicated, and to return the works to the
United States for care, operation, and maintenance in the event of failure
to comply with the requirements to achieve such benefits. (84 Stat. 273)
Sec. 5. [Power for irrigation pumping.]—Power
and energy required
for irrigation water pumping for the Merlin division shall be made available
by the Secretary from the Federal Columbia River system at charges determined by him. (84 Stat. 273)
Sec. 6. [Surplus crops.]—For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949, or any amendment thereof, if the total supply of such commodity for the marketing year in which the bulk of the crop would normally
be marketed is in excess of the normal supply as defined in section 301(b)(10)
of the Agricultural Adjustment Act of 1938, as amended, unless the Secretary of Agriculture calls for an increase in production of such commodity
in the interest of national security. (84 Stat. 273)
EXPLANATORY
NOTE
References in the Text. The definition of
“basic agricultural commodity” in the A@cultural Act of 1949, as amended, referred to
in the text, is found at 63 Smt. 1056, 7 U.S.C.
~ 1428(c). The definition of “normal supply”

in section 301 (b)( 10) of the Agricultural Adjustment Act of 1938, as amended, also referred to in the text, is found at 62 Stat. 1251,
7 U.S.C. $ 1301(b) (10). Neither Act appears
herein.

Sec. 7. [Appropriation
authorization]-There
is hereby authorized to
be appropriated for construction of the works herein authorized the sum
of $28,470,000
Uuly 1969 prices), plus or minus such amounts, if any, as
may be justified by reason of ordinary fluctuations in the costs of construction as indicated by engineering costs indexes applicable to the type of
construction involved therein. There are also authorized to be appropriated
such sums as may be required for the operation and maintenance of said
works. (84 Stat. 274)
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EXPLANATORY
NOTES
C~fication O~tted. This Act ori~nally
was codified at 43 U.S.C. $$ 616mmmm to
616ssss but was omitted from the 1976 and
subsequent edhions of the U.S. Code as having timited applicability.
~slative
Hwtory. H.R. 780, Public hw
91-270, in the 91st Congress. Reported in

House from Interior and Insubr Afftirs April
8, 1970; H.R. Rept. No. 91-986. Passed
House April 20, 1970. Reported in Senate
from Interior and Insular Affairs May 12,
1970; S. Rept. No. 91-856. Passed Semte May
15, 1970.
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TOCKS

ISLAND

PUMPED

STORAGE

[ktiati
km] An a~ authorizing additional appropriations for prosecution of projects in
certiin comprehensive river basin plans for flood control, navigation, and for other purposes.
(Act ofJune 19, 1970, Pubtic bw 91-282,84
Stat. 310)

*

*

*

*

*

Sec. 5. [Tocka Island pumped storage project authotid.]-(a)
The
project for comprehensive development of the Delaware River Basin, as
authorized substantially in accordance with the recommendations
of the
Chief of figineers in House Document Numbered 522, 87th Congress, by
section 203 of the Flood Control Act of 1962 (76 Stat. 1182), is hereby
modified to permit use of the head and water releases of Tocks Island
Reservoir as an incident to a pumped storage hydroelectric power development project by applicant presently seeking approval to undertake such
development before the Delaware River Basin Commission, subject to the
provisions of this section and the pertinent provisions of the Delaware River
Basin Compact and the Federal Power Act, including section 10(e) (16
U.S.C. 803(e)) providing for payment of annual charges to the United
States: Pr&ded. That the annual charges payable by applicant for use of
the Tocks Island project by the aforesaid pumped storage development,
including use of project head and water releases, shall be not less than
$1,000,000.
(b) The Secretary of the Interior shall insure that the planning and construction of the aforesaid pumped-storage project shall be undertaken in
accordance with the conditions and requirements relating to Sunfish Pond
and Kittatinny Mountain set forth in paragraph numbered (3)(A) of Resolution Numbered 68– 12 adopted October 28, 1968, by the Debware River
Basin Commission: Prtided,
That the Federal Power Commission shall
adopt, as part of any license to construct, operate, or maintain the aforesaid
pumped-storage project, those requirements and conditions determined by
the Secretary of the Interior to be necessary to insure conformance with
the provisions of paragraph (3)(A) of such resolution: Prwidedjurther, That
in no event shall the upper pool of the applicant’s proposed pumped-storage
project be located on land other than that owned by applicant on April 15,
1969.
(c) Any license issued by the Federal Power Commission subject to the
provisions of this section shall be conditioned upon the licensee delivering
power and energy in an amount not less than, and at a cost not greater
than that which would have been delivered from installation of power facilities heretofore authorized, to all preference customers eligible to purchase power from such heretofore authorized facilities: Prwided, That, for
the purposes of this section, the Delaware River Basin Commission will be
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considered a preference customer, and the Secretary of the Interior is
hereby authorized to allocate such power as may be available under this
subsection on a equitable basis among such preference customers.
*

*

*

*

*

(d) Power and energy shall be made available by any licensee to the United
States free of cost for operation and maintenance of Tocks Island Dam.
(e) The Tocks Island project and the aforesaid pumped-storage development shall be constructed in such a manner as not to preclude installation
at arty time of power facilities heretofore authorized at Tocks Island Dam
and use of its head and water releases for power purposes by the United
States.
(Q In carrying out the purposes of this section, the Secretary of the Army
and the applicant shall enter into an agreement providing for the payment
by the applicant to the United States of such economic costs as may be
incurred by the United States in the design, construction, and operation
of the Tocks Island Dam necessary to preserve its suitability for the aforesaid
pumped-storage development by applicant and power facilities heretofore
authorized. In the event a license is not issued for the aforesaid pumpedstorage development and the United Smtes constructs the heretofore authorized power facilities, the costs incurred by the United Stites to preserve
the suitability of the project for the instalbtion of such authorized power
facilities will be borne by the United States. In the event of failure to reach
timely agreement, the Secretary of the Army shall determine the payment
to be made to the United States, and the applicant shall be liable therefore:
Prwided, That such determination shall be subject to review by the Federal
Power Commission. (84 Stat. 311)
*

*

*

*

*

See. 11. [Short tide.]-This
Act may be cited as the “River Basin Monetiry Authorization and Miscellaneous Civil Works Amendments Act of
1970”. (84 Stat. 313)
EXPLANATORY
NOTZS
Not -fi~
This Act is not codified in
the U.S. We.
~latiw
Htio~.
H.R. 15166, Public
bw 91-282 in the 91st Con~ess. Reported
in House from Pubfic Wor&, H.R. Rept. No.

91-748. Reported
in Senate from Public
Worb, S. Rept. No. 91-895. Passed House
December 15, 1969. Passed Senate, amended,
May 28, 1970. House concurs in Senate
amendments June 4, 1970.
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An act to authorize the SecretaW of the Interior to construct, operate, and maintain the Wst
Greenacres unit, Rathdrum Prairie projed, Idaho, and for other purposes. (Act ofJune 23,
1970, Pubhc Law 91-286, 84 Stat. 319)

[Sec. 1. East Greenacres unit, Rathdrum Prairie project, authorized.]—
For the purposes of providing irrigation water supplies, providing municipal
and industrial water, the conservation and enhancement of fish and wildlife
resources, and the enhancement of recreation opportunities, the Secretary
of the Interior, acting pursuant to the Federal reclamation laws (Act ofJune
17, 1902; 32 Stat. 388, and Acts amendatory thereof or supplementary
thereto), is authorized to construct, operate, and maintain the East Greenacres unit, Rathdrum Prairie project, Idaho. The principal works of the
unit shall consist of wells, regulating reservoirs, the necessary water distribution systems, and related works. (84 Stat. 319)
Sec. 2. (a) [Irrigation repayment contracts-Assistance
from Federal
Columbla River Power System.]—Irrigation repayment contracts shall provide for repayment of the irrigation construction costs assigned to the irrigators for repayment over a period of not more than fifty years, exclusive
of any development period authorized by law, Construction costs allocated
to irrigation beyond the ability of irrigators to repay shall be charged to
and returned to the reclamation fund in accordance with the provisions of
section 2 of the Act of June 14, 1966 (80 Stat. 200), as amended by section
6 of the Act of September 7, 1966 (80 Stat. 707), and from surplus municipal
and industrial water revenues as provided by subsection 2(b) of this Act.
b) [Municipal and industrial repayment contracts—~nditions.]—
Municipal and industrial repayment contracts shall provide for repayment
of the construction costs allocated to municipal and industrial water supply,
with interest, by the municipal and industrial water users over a period of
not more than fifty years from the date that water is first delivered for that
purpose, pursuant to contracts with municipal corporations, organizations,
or other entities as defined in section 2(g) of the Reclamation Project Act
of 1939 (53 Stat. 1187): Prtided, That contracts for municipal and industrial water service shall provide that annual payments shall continue at the
same rates as long as the irrigation repayment contracts are in effect: Providedfirther, That revenues in excess of those required to repay the allocated
municipal and industrial water supply costs with interest and the portion
of the annual operation, maintenance, and replacement costs allocated to
municipal and industrial water supply shall be returned to the reclamation
fund and credited toward the repayment of the construction costs allocated
to irrigation which are beyond the ability of the irrigators to repay. Such
contracts may be entered into with a qualified entity or entities pursuant
to the provision of this Act without regard to the last sentence of subsection
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9(c) of the Reclamation Project Act of 1939, supra, and shall be executed
before the commencement of construction of the unit.
(c) [Interest rate.]—The
interest rate used for purposes of computing
interest during construction and, where appropriate, interest on the unpaid
balance of the reimbursable obligations assumed by non-Federal entities
shall be determined by the Secretary of the Treasury, as of the beginning
of the fiscal year in which construction is initiated, on the basis of the
computed average interest rate payable by the Treasury upon its outstanding marketable public obligations which are neither due nor callable for
redemption for fifteen years from date of issue. (84 Stat. 319)
EXPMNATORY
NOT=
Refemnee in tie Text. Section 2 of the Act
of June 14, 1966, as amended, referred to in
subsection (a) of the text, establishes a policy
for assistance from the Federal Columbia
River Power System to recbunation projects
in the Pacific Nofiwest.
The Act appears in
Volume III at page 1870.
Reference in tie Tex~ The last sentence
of section 9(c) of the Reclamation Project Act
of 1939 (Act of August 4, 1939, 53 Stat.
1187), referred to in subsection (b) of the text,
read% “No contrdct relating to municipal
water supply or miscellaneous purposes or to
electric power or power privileges shall be
made, unless, in the judgment of the secr~

tary, it will not impair the efficiency of the
project for irrigation purposes:’
The sentence appears in Volume I at page 648.
Reference in the Text. Section 2(g) of the
Reclamation Project Act of 1939 (Act of August 4, 1939, 53 Stat. 1187), also referred to
in subsection ~) of the text, defines “organizations” as “any consermncy district, irrigation district, water users’ association, or other
organization, which is or~nized under State
hw and which has capacity to enter into contracts with the United States pursuant to the
Federal reclamation bws~’ Section 2(g) ap
pears in Volume I at page 635.

Sec. 3. [Recreation faeilities— Fish and wildife benefits.]-The
provision of lands, facilities, and project modifications which furnish outdoor
recreation and fish and wildlife benefits in connection with the East Greenacres unit shall be in accordance with the Federal Water Project Recreation
Act (79 Stat. 213). (84 Smt. 320)
EXPMNATORY
NOTE
Reference in tie Text. The Federal Water
Reject Recreation Act (Act of July 9, 1965,

Pubfic hw 89-72), referred to in tie
appears in Volume III at page 1820.

text,

Sec. 4. [Power for irrigation pumping.]-Power
and energy required
for irrigation water pumping for the East Greenacres unit shall be made
available by the Secretary from the Federal Columbia River power system
at charges determined by him. (84 Stat. 320)
Sec. 5. [Surplus crops.] —For a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to arty water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949, or any amendment thereof, if the total supply of such commodity for the marketing year in which the bulk of the crop would normally
be marketed is in excess of the normal supply as defined in section 301(b)(10)
of the Agricultural Adjustment Act of 1938, as amended, unless the Sec-

June 23, 1970
2524

EAST GREENACRES

UNIT

retary of Agriculture calls for an increase in production
in the interest of national security. (84 Stat. 320)

of such commodity

EXPMNATORY
NOTE
Referencesin me T-. The definitionof
“basic a@cultural commodity” in the A@cultural Act of 1949, as amended, referred to
in the text, is found at 63 Stat. 1056, 7 U.S.C.
$ 1428(c). The definition of “normal supply”

in section301@)(lO) of the A@cultural Adjustment Act of 1938, as amended, also r~
ferred to in the text, is found at 62 Stat. 1251,
7 U.S.C. $ 1301@)(10). Neither Act appears
herein.

%. 6. [Appropriation
authorization.]-There
is hereby authorized to
be appropriated for construction of the works herein authorized and for
the acquisition of necessary land and rights the sum of $4,965,000 ~anuary
1969 prices), plus or minus such amounts, if any, as may be required by
reason of changes in the cost of construction work of the types involved
therein as shown by engineering cost indexes. There are also authorized
to be appropriated such sums as may be required for the operation and
maintenance of said unit. (84 Stat. 320)
EXPMNATORY
Nom
Not Codified. This Act is not codified in
the U.S. Code.
~slative
History. H.R. 9854, Pubfic

April8, 1970;H.R. Rept.No. 91-987.Passed
House April 20, 1970. Reported in Senate
from Interior and Insular Affairs June 9,

bw 91-286 in the 91st Con&es.
Reported
in House from Interior and Insular Affairs

1970; S. Rept. No. 91-920.
June 11, 1970.

Passed Senate

July 7, 1970
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An act to authorize the Secretary of the Interior to construct, operate, and maintain the
Touchet division, Walla Walla project, Oregon-Washington,
and for other purposes. (Act
of July 7, 1970, Public bw 91-307, 84 Stat. 409)

[~.
1. Touchet dvision,
Walla Wfila projm,
authorizd.]-(a)
For
purposes of supplying irrigation water initially for approximately ten thousand acres of land, providing municipal and industrial water, flood control,
the enhancement of fish and wildlife resources, and the enhancement of
recreation opportunities, the Secretary of the Interior (hereinafter referred
to as the Secretary) is authorized to construct, operate, and maintain the
Touchet division of the Walla Walla project, Oregon-Washington,
in accordance with the Federal reclamation laws (Act of June 17, 1902, 32 Stat.
388, and Acts amendatory thereof or supplementary thereto). The principal
works of the division (hereinafter referred to as the project) shall consist
of the Dayton Dam and Reservoir, fish passage facilities, a diversion dam,
and associated draimge facilities.
(b) The Secretary is authorized to construct the Dayton Dam and Reservoir to the physical limitations of the site and to recognize the cost of
providing su~ addltioml capacity as a deferred obligation to be paid, in
accordance with section 2 of this Act, at such time as the additional storage
capacity is contracted for: Prwtied, That until such additional storage capacity is contracted for, operation and maintenance costs attributable to
the excess capacity shall be funded and added to the construction
costs
allocated
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%. 2. [Repayment ~riod— Assistance from Fderal @lumbia
~ver
Power System.]—Irrigation
repayment contracts shall provide for repay-,
ment of the obligation assumed thereunder with respect to any contract
unit over a perid of not more than fifty years, exclusive of any development
period authorized by law. Construction costs allocated to irrigation beyond
the ability of the irrigators to repay shall be charged to and returned to
the reclamation fund in accordance with the provisions of section 2 of the
Act of June 14, 1966 (80 Swt. 200), as amended by section 6 of the Act
of September 7, 1966 (80 Stat. 707). (84 Stat. 409)
of fish

~PLANATORY
Nom
-ferenee in the Text. Section 2 of theAct
of June 14, 1966, as amended, referred to in

the text, establishesa policy for assistance
from the Federal Columbm River Power Sys-
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EXPLANATORY
NOTE
Referenceb tie Text.The FederalWater
ProjectRecreationAct (Act of July 9, 1965,
SW. 4. [Interest rate.]—The
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construction

balance
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in Volume111at page 1820.
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of
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re~emption fro~ fifteen years from the date of issue, adjusted to the nearest
one-eighth of 1 per centum. (84 Stat. 409)
See. 5. [Surplus crops.]—For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949, or any amendment thereof, if the total supply of such commodity for the marketing year in which the bulk of the crop would normally
be marketed is in excess of the normal supply as defined in section 301(b)(10)
of the Amicultural Adjustment Act of 1938. as amended. unless the Secretary of”Agriculture c;lIs for an increase in production of such commodity
in the interest of national security. (84 Stat. 410)
EXPLANATORY
NOTE
Referen= k tie Tex~ The definitionof
“basic agriculturalcomm~lty” in the Agri-

in section 301(b)(10)of the AgriculturalAdjustment Act of 1938, as amended, also referred to in the text, is found at 62 S@t. 1251,
7 U.S.C. $ 1301@)(10). Neither Act appears
herein.
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(b) There are authorized to be appropriated to the Bureau of Reclamation
for construction of the works involved in the Touchet division $22,774,000
~anuary 1969 prices), less the amounts authorized by subsection (a) of this
section.
(c) The total sums authorized to be appropriated by subsection (a) and
subsection (b) of this section shall be plus or minus such amounts, if any,
as may be required by reason of changes in the cost of construction work
of the types involved therein as shown by engineering cost indexes, and, in
addition thereto, such sums as may be required to operate and maintain
such division: Prtided, That funds appropriated pursuant to.the authority
contained in subsection (b) of this section shall be expended only if the
amount thereof is increased in any given fiscal year by a proportionate
amount appropriated pursuant to subsection (a) of this section. (84 Stat.
410)
EXPMNATORY
NOTM
@fiation

Onsitted. This Act originally
was codified
at 43 U.S. C. $$ 616tttt to
616yyyy but was omitted from the 1976 and
subsquent edhions of the U.S. Code as having limited appficablfity.
~slatin
Histo~. S. 743, Pubfic hw 91307 in the 91st Con&ess. R~rted
in Senate
from Interior and Insular Affairs March 20,
1969; S. Rept. No. 91-99. Passed Senate
March 24, 1969. Reported in House from In-

terior and Insular Affairs March 9, 1970;
H.R. Rept. No. 91-884.
Passed House,
amended, March 16, 1970. Senate asks for a
conference April 16, 1970. House agrees to
a conference April 23, 1970. Conference re
port filed June 16, 1970; S. Rept. No. 911196. House agrees to conference reportJune
22, 1970. Senate agrees to conference report
June 23, 1970.
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FROM EXCESS

An act to provide for the differentiation between private and public ownership of lands in the
administration of the acreage fimitation provisions of Federal reclamation law, and for other
pupses.
(Act of July 7, 1970, Public Law 91-310, 84 Stat. 411)
[~.
1. Excess land laws not applicable to certain
Stateowned lands.]—
The provisions of Federal reclamation laws (Act of June 17, 1902, 32 Stat.
388, and Acts amendatory thereof and supplemental thereto) which limit
the acreage of irrigable land which may receive irrigation benefits from,
through, or by means of Federal reclamation works, shall not be applicable
to lands owned by S~tes,
political subdivisions, and agencies thereof, so
long as such lands are farmed, primarily in the direct furtherance of a nonrevenue-producing public function, as determined by the Secretary of the
Interior; and to the extent that such lands continue to qualify for the exempted status afforded by this section they shall not be deemed to be excess
lands for any purposes whatsoever under said reclamation laws. (84 Stat.
411; 43 U.S.C. $ 425)
Sec. 2. [Stat~wned
lands under r-rdable
contract.]—Irrigable
lands
owned by States, political subdivisions, and agencies thereof which do not
fall within the provisions of section
1 may receive
water from a Federal
reclamation project, division, or unit if a valid recordable contract for the
sale of such lands within ten years of the date of said contract has been
executed under terms and conditions satisfactory
to the Secretary
of the
Interior
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EXPLANATORY
NOTm
1982 A-ndmaL
Section 224(d) of the
Reclamation Reform Act of 1982 (Act of October 12, 1982,96 Stat. 1261, 1272) amended
section 3 to read as it appears above. Before

it was amended by the 1982 Act, which ap
pears in Volume IV in chronological order,
section 3 read as follows
“Lessees of irrigable lands owned by

July

7, 1970
EXEMPTION

OF

CERTAIN

Stites, poktical sutilvisions, and agencies
thereof which are held to be subject to the
acmge
hmitation provisions of Federal
reclamation bw and for which recordable
contracta to sell hve not been made may
receive project water for a period not to
exceed twenty-five years from the date of
approml Of this Act subject to the mme
acreage hrnltition provisions of Fedeml
rechmation law m private landowners.”
The words “for a period not to exceed
twenty-five years” were deleted but, in what
my ~ve been an oversight, the words “from
the date of approval of this Act” were not
deleted as well.
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~slative
Htitory. S. 2062, Public Law
91-310 in the 91st Congress. Reported in Senate from Interior and Insuhr Affairs October
27, 1969; S. Rept. No. 91-499. Passed Semte
October 30, 1969. Reported in House from
Interior and Insukr Affilrs March 9, 1970;
H.R. Rept. No. 91-885.
Passed House=
amended, March 16, 1970. Senate asb for a
conference April 16, 1970. House agrees to
a conference April 23, 1970. Conference report filedJune 16, 1970; H.R. Rept. No. 911197. House agrees to conference reportJune
22, 1970. Semte agrees to conference report
June 23, 1970.

NOTEOFOPINION
1. Exceas H
O-d
by SExcess lands owned by States and their p
Iiticd su~lvisions with respect to which a recordable contract has been executed in the
manner specified by Section 2 of the’ Act of
July 7,1970 (84 Stat.411) maybe leased without regard to acreage limitations. Excess
Stat~wned knds which have not been placed
under recordable contracts, as provided in
Section 2 of the 1970 Act, if leased, are sub

ject to acreage imitations imposed by Section
3 of that Act. An indlvidti
owning hd in
fee and leasing StateOwned hd,
both 10
cated witiln a single irrigation district, is sub
ject to the 16@acre timit on the delivery of
water. Memorandum of Acting Associate Solicitor Davis to Field Sohcitor, Ephrata, Washington, October 6, 1970, in re interpretation
of P.L. 91-310.

July

16,

1970
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CANAL

Ajoint resolution to change the mme of Pleasant Valley Canal, California, to’ ‘Coalinga Canal”.
(Act of July 16, 1970, Public Law 91-336,84
Stat. 431)

[Designation
California,
document,
or referred

of Coalinga

[shall]
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or record
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Canal.]—The

changed
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United

name
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States
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in which
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Any
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Valley
law,
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Canal,

regulation,
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Canal”.

(84

stat. 431)
EXPLANATORY
NOTm
Not Mfied.
This Act is not codified in
the U.S. Code.
Le@lative
Htiry.
H.J. Res. 224, Pubfic
Law 91-336 k the 91st Congress. Reported
in House from Rules September 16, 1969;

H.R. Rept.
ber 6, 1969.
and Insular
No. 91-988.

No. 91-494. Passed House OctoReported in Senate from Interior
Affairs June 29, 1970; S. Rept.
Passed Semte July 1, 1970.

July

22,

1970
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OREGON

An act to remove a cloud on the titles of certain property located in Malin, Oregon.
July 22, 1970, Private Law 91-119; 84 Stat. 21 14)

(Act of

[Release of resewed kterests.]—The
United States hereby releases and
quitclaims to the owners of record of the lots hereinafter named those
interests reserved pursuant to the Act of August 30, 1890 (26 Stat. 371,
391), relating to the right of the United States to construct ditches and
canals upon and through
Lots 1, 2, 3, 8, 9, and 10 in Block
29, and Lots
1, 2,
certain
1939.

3, 4,

5, and

6 in Block

supplemental
(84

Stat.

plat

30

of Malin

in Malin,
(Klamath

Oregon,
County)

all as shown
Oregon,

filed

on

that

July

5,

2114)

EXPLANATORY
NOTSS
Not Hfied.
This Act is not codified in
the U.S. Code.
Reference in tie TexL The Act of August
30, 1890, referred to in the text, provides that
patents for tands west of the one hundredth
meridian shall reserve rights of way for @vemment canals and ditches. An extract from
the Act appears in Volume I at page 17.

~slatiw
History. H.R. 2036, Private
Law 91-119 in the 91st Congress. Reported
in House from Interior and Insular Affairs
January 19, 1970; H.R. Rept. No. 91-788.
Passed House February 16, 1970. Reported
in Senate from Interior and Insular Affairs
July 6, 1970; S. Rept. No. 91-1000. Passed
Senate July 8, 1970.
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An act to authotie the Secretary of the Interior to construct, operate, and maintain the
Narrows unit Missouri River Basin project, Colorado, and for other purposes. (Act of August
28, 1970, Pubhc bW 91-389, 84 Smt. 830)

[S-. 1. Narrows Unit, Missouri River Basin proj~t, authoriA.]—
The Narrows unit, heretofore authorized as an integral part of the Missouri
River Basin project by section 9 of the Flood Control Act of December 22,
1944, as amended and supplemented, is hereby reauthorized as a unit of
that project for the purposes of providing irrigation water for one hundred
and sixty-six thousand acres of land, flood control, fish and wildlife conservation and development, public outdoor recreation, potential future municipal and industrial supplies, and for other purposes. The construction,
operation, and maintenance of the Narrows unit shall be subject to the
Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts
amendatory thereof or supplementary thereto). The principal features of
the Narrows unit shall include the Narrows Dam and Reservoir, fish hatchery and rearing ponds, acquisition and development of the existing Jackson
Lake Reservoir, including some rehabilitation of Jackson Lake Dam, for
public outdoor recreation and fish and wildlife enhancement, and other
necessary works and facilities to effect its purpose.
The Narrows unit shall be operated in such manner that identifiable
return flows of water will not cause the South Platte River to be in violation
of water quality standards established by the State of Colorado and approved by the Secretary of the Interior pursuant to the Water Quality Act
of 1965 (79 Stat. 903). (84 Stat. 830).
EXPLANATORY
NOTE
References in tie Text. Section 9 of the
Flood Control Act of December 22, 1944 (58
Snt. 887, 891), referred to in the text, ap
pears in Volume II at page 806. The Water
Quality Act of 1965 (79 Sat. 903), also referred to in the text, amended in part the
Federal Water Pollution Control Act of July
9, 1956. The 1956 Act was extensively revised
by the Federal Water Pollution Control Act

Amendments of October 18, 1972 (Public
Law 92-500, 89 Stat. 816) and subsequent
amendatory legislation, and, as amended is
commonly referred to as the Clean Water Act.
Extracts from the Act as amended are set
forth in Volume IV, under the 1972 Amendments, as tiey appear in Chapter 26 of Title
33 of the U.S. Code as of January 14, 1983.

Sec. 2. [Fish and wildife
conservation and d~elopment—Recreation
enhancement.]—The
conservation and development of the fish and wildlife
resources and the enhancement of recreation opportunities in connection
with the Narrows unit shall be in accordance with provisions of the Federal
Water Project Recreation Act (79 Stat. 213). (84 Stat. 831)

EXPLANATORY
NOTE
Reference in he Text. The Federal Water
Project Recreation Act (Act of July 9, 1965,

Public bw 89-72), referred to in the text,
appears in Volume III at page 1820.
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Sec. 3. [Integration
with other Federal works—Repayment
contracta.]-The
Narrows unit shall be integrated physically and financially
with the other Federal works constructed under the comprehensive plan
approved by section 9 of the Flood Control Act of December 22, 1944, as
amended and supplemented: Prwided, That repayment contracts for the
return of construction costs allocated to irrigation will be based on the
irrigator’s ability to repay, as determined by the Secretary: Prwidedfurther,
That the terms of such contracts shall not exceed 50 years. (84 Stat. 831)
EXPLANATORY
NOTE
Reference in tie T=t. Section 9 of the
Flood Control Aet of December 22,1944 (58
S@t. 88 891), referred to in the text, author-

ized the comprehensive development of the
Missouri River Basin. Section 9 of the Act
apprs
in Volume II at page 806.

See. 4. [Surplus crops.]—For
a period of ten years from the date of
enactment of this Act, no water from the unit authorized by this Act shall
be delivered to any water user for the production on newly irrigated lands
of any basic agricultural commodity, as defined in the Agricultural Act of
1949, or any amendment thereof, if the total supply of such commodity
for the marketing year in which the bulk of the crop would normally be
marketed is in excess of the normal supply as defined in section 301(b)(10)
of the Agricultural Adjustment Act of 1938, as amended, unless the Secretiry of Agriculture calls for an increase in production of such commodity
in the interest of national security. (84 Stat. 831)
EXPLANATORY
NOTE
References in the TOXL The definition of
“basic agricultural commodity” in the Agricultuml Act of 1949, as amended, referred to
in the text, is found at 63 Stat. 1056, 7 U.S.C.
$ 1428(c). The definition of “normal supply”

in section 301 @X 10) of the Agricultural Adjustment Act of 1938, as amended, also re
ferred to in the text, is found at 62 Stat. 1251,
7 U.S.C. $ 1301@)(10). Neither Act appears
herein.

See. 5. [Excess land laws waived in certain instances.]—To
the extent
that project water constitutes a supplemental irrigation supply, the provisions of the Act of June 16, 1938, relating to the Colorado-Big Thompson
project in Colorado are hereby made equally applicable to the Narrows
unit. (84 Stat. 831)
EXPLANATORY
NOTE
Roferenee in tie Text. The Act ofJune 16,
1938 (52 Stat. 764), referred to in the text,
readx “The excess-hnd provisions of the Federal reclamation hws shall not be applicable
to lands which now have an irrigation water

supply from sources other than a Federal reclamation project and which will receive a sup
plemental supply from the Colorado-Big
Thompson projeet~’ The 1938 Act appears
in Volume I at page 612.

See. 6. [Interest rate.]—The interest rate used for purposes of computing
interest during construction and interest on the unpaid balance of the cap
ital costs allocated to interest-bearing features of the project shall be determined by the Secretary of the Treasury, as of the beginning of the fiscal
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year in which construction is initiated, on the basis of the computed average
interest rate payable by the Treasury upon its outstanding marketable public
obligations, which are neither due nor callable for redemption for fifteen
years from date of issue. (84 Stat. 831)
SW. 7. [Appropriation
autiotiation.]-There
is hereby authorized to
be appropriated for construction of the Narrows unit as authorized in this
Act the sum of $68,050,000
(based upon January 1969 prices), plus or
minus such amounts, if any, as may be justified by reason of ordinary fluctuations in construction costs as indicated by engineering costs indexes ap
plicable to the types of construction involved herein. There are also
authorized to be appropriated such additional sums as may be required for
operation and maintenance of the unit. (84 Stat. 831)
EXPLANATORY
NOTm
Not Hled.
This Act is not codified in
the U.S. Code.
k@sIative
History. S. 3547, Public hw
91-389 in the 91st Con~ess. Reported in Senate from Interior and Insular Affairs June 29,
1970; S. Rept. No. 91-991. Passed SemteJuly
23, 1970. Passed House, amended, Au~st 3,
1970. Senate asks for a conference Au@st 6,

1970. House a~ees to a conference AuWst
10, 1970. Conference report filed Au~st 12,
1970; H.R. Rept. No. 91-1415. House a~ees
to conference report Au@st 13, 1970. Senate
aWees to conference report Au&st 14, 1970.
Companion bill H.R. 6715 reported in House
from Interior and Insular Affairs June 1,
1970; H.R. Rept. No. 91-1132.
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An act to amend Public Law 394, Eighty-fourth Congress, to authorize the construction of
supplemental irrigation bcilities for the Yuma Mesa Irrigation District, Arizona. (Act of
September 25, 1970, Public Law 91-408, 84 Stat. 860)

[See. 1. Seeretary authorized to construct irrigation worb.]—Section
2 of the Act ofJanuary 28, 1956 (70 Stat. 5, Public Law 394, Eighty-fourth
Congress), is amended by inserting after the word “buildings” the words
“and irrigation works and facilities”.
See. 2. [Return flows shall comply with water quality standards.]—
Section 4 of the Act of January 28, 1956, is amended by changing the
period at the end thereof to a comma and adding “but the contract executed
on or prior to such date may be amended to include works authorized after
such date by amendments to section 2.” The Yuma-Mesa division shall be
operated in such manner that identifiable return flows of water will not
cause the Colorado River stream system to be in violation of water quality
standards promulgated pursuant to the Water Quality Act of 1965 (79 Stat.
903). (84 Stat. 860)
EXPLANATORY
NOTZS
Not ~fied.
TMs Act is not cdlfied
in
the U.S. Code.
References in tie Text. The Water Quality
Act of 1965, referred to in the text, amended
in part the Federal Water Pollution Control
Act of July 9, 1956. The 1956 Act was extensively revised by the Federal Water Pollution Control Act Amendments of October
18, 1972 (Pubhc hW 92-500, 86 Sat. 816)
and subsequent amendatory legislation, and,
as amended, is commonly referred to as the
Clean Water Act. &tracts from the Act as
amended are set forth in Volume IV, under
the 1972 Amendments, as they appear in
Chapter 26 of Title 33 of the U.S. Code as
of January 14, 1983. The Act of January 28,
1956 (70 Stat. 5), also referred to in the text,
authorized the Secretary of the Interior to
execute a repayment contract with the Yuma

Mesa Irrigation District, GIIa Project, Arizona, and to construct addhional draimge facilities and work for the District. The 1956
Act appears in Volume 11 at page 1239.
Mtor’s Note, Annotations. An annotation
of an opinion is found in Supplement I under
‘>anuary 28, 1956—Repayment
Contract,
Yuma Mesa District.”
Le&latim
History. S. 2882, Public hw
91-408 in the91 st Congress. Reported in Senate from Interior and Insular Affairs March
16, 1970; S. Rept. No. 91-740. Passed Senate
March 18, 1970. Passed House, amended,
September 10, 1970. Senate agrees to House
amendments September 14, 1970. Companion bill H.R. 9804 reported in House from
Interior and Insubr Affairs July 27, 1970;
H.R. Rept. No. 91-1332.

September
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RIVERTON
UNIT, MISSOURI RIVER BASIN PROJECT
(RIVERTON
EXTENSION
UNIT REAUTHORIZED)
An act to reauthorim the Riverton extension unit, Missouri River ksin project, to include
therein the entire Rlverton Federal reclamation project, and for other purposes. (Act of
September 25, 1970, Public bw 91409, 84 Stat. 861)

[Sec. 1. Riverton Unit, Missouri River Basin project, reauthori~.]—
The general plan for the Riverton extension unit, Missouri River Basin
project, heretofore authorized under section 9 of the Flood Control Act
of 1944 (58 Stat. 887), is modified to include relief to water users, construction, betterment of works, land rehabilitation, water conservation, fish
and wildlife conservation and development, flood control, and silt control
on the entire Riverton Federal reclamation project. As so modified the
general plan is reauthorized under the designation “Riverton unit of the
Missouri River Basin project”. The Riverton extension unit shall be operated in such manner that identifiable return flows of water will not cause
the Wind River to be in violation of water quality standards promulgated
pursuant to the Water Quality Act of 1965 (79 Stat. 903). (84 Stat. 861)
EXPLANATORY
NOTE
Refemces
in tie T-t.
Section 9 of the
Flood Gntrol Act of December 22, 1944, referred to in the text, appears in Volume II at
page 806. The Water Quality Act of 1965,
also referred to in the text, amended in part
the Federal Water Pollution Control Act of
July 9, 1956. The 1956 Act was extensively
revised by the Federal Water Pollution Control Act Amendments of October 18, 1972

(Pubhc Law 92-500, 86 Stat. 816) and sub
sequent amendatory
legislation,
and, as
amended, is commonly referred to as the
Clean Water Act. &tracts from the Act as
amended are set forth in Volume IV, under
the 1972 Amendments, as they appear in
Chapter 26 of Thle 33 of the U.S. Code as
of January 14, 1983.

Sec. 2. [Repayment contracts.]-(a)
The Secretary of the Interior is authorized to negotiate and execute an amendatory repayment contract with
the Midvale Irri@tion District covering all lands of the Riverton unit. This
contract shall replace all existing repayment contracts between the Midvale
Irrigation District and the United States.
(b) The period for repayment of the construction and rehabilitation and
betterment costs allocated to irrigation and assigned to be repaid by the
irrigation water users shall be fifty years from and including the year in
which such amendatory repayment contract is executed.
(c) During the period required to construct and test the adequacy of
drains and other water conservation works, the rates of charge to land
classes and the acreage assessable in each land class in the unit shall continue
to be as established in the amendatory repayment contract with the district
dated June 26, 1952; thereafter such rates of charge and assessable acreage
shall be in accordance with the amortization capacity and classification of
unit lands as determined by the Secretary. (84 Stat. 861)
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See. 3. [Constmetion
and rehabilitation
and betterment costi.]-(a)
Construction and rehabilitation and betterment costs of the Riverton unit
which the Secretary determines to be assignable to lands classified now or
hereafter as permanently unproductive shall be nonreturnable and nonreimbursable: Prwtied, That whenever new lands or lands now or hereafter
classified as nonproductive, are classified or reclassified as productive, the
repayment obligation of the district shall be increased appropriately.
~) All miscellaneous net revenues of the Riverton unit shall accrue to
the United States and shall be applied against irrigation costs not assigned
to be repaid by irrigation water users.
(c) Construction and rehabilitation and betterment costs of the Riverton
unit allocated to irrigation and not assigned to be repaid by irrigation water
users nor returned from miscellaneous net revenues of the unit shall be
returnable from net revenues of the Missouri River Basin project within
ftity years from and including the year in which the amendatory contract
authorized by this Act is executed. (84 Stat. 861)
See. 4. [Acreage limitation.]-The
limitation of lands held in beneficial
ownership within the unit by any one owner, which are eligible to receive
project water from, through, or by means of project works, shall be one
hundred and sixty acres of class 1 land or the equivalent thereof in other
land classes, as determined by the Secretary. (84 Stat. 861)
See. 5. [Dipsal
of lands.]—(a) Lands available for disposition on the
Riverton unit, including property acquired pursuant to the Act of March
10, 1964, shall be sold at public or private sale at not less than appraised
fair market value at the time of sale. The Secretary may dispose of such
bnds in tracts of any size, so long as no such disposition will result in a totil
ownership within the unit by any one owner in excess of the limitation
prescribed in section 4 above.
(b)In the disposition of lands on the Riverton unit, resident landowners
on the unit who have not obtained relief under the Act of March 10, 1964,
as amended, shall have a prior right to purchase tracts in order to supplement their existing farms. (84 Stat. 862)
EXPLANATORY
NOTE
Reference in tie Text. The Act of March
10, 1964 (Public Law 88-278, 78 Stat. 156),
referred to in the text, among other things,
authorizes the Secretary of the Interior to

purchase bnds witiln the third dlvtilon of the
Rlverton project. The 1964 Act appears in
Volume III at page 1740.

See. 6. (a) [Fish and wildlife benefits.]-The
provision of lands, facilities,
and project modifications which furnish fish and wildlife benefits in connection with the Riverton extension unit shall be in accordance with the
Federal Water Project Recreation Act (79 Stat. 213).
mPLANATORY
NOTE
Referenm in the Text. The Fedeml Water
Projeet Recreation Act (Act of July 9, 1965,

Pubhc Law 89-72), referred to in the text,
appears in volume 111 at page 1820.
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b) [Interest rate.]—The interest rate used for purposes of computing
interest during construction and interest on the unpaid balance of the cap
ital cost allocated to interest-bearing features of the project shall be determined by the Secretary of the Treasury as of the beginning of the fiscal
year in which construction of said interest-bearing features is initiated, on
the basis of the computed average interest rate payable by the Treasury
upon its outstanding marketable public obligations, which are neither due
nor callable for redemption for fifteen years from date of issue. (84 Stat.
862)
Sec. 7. [Appropriations
for Bureau of Reclamation-Rules
and regu-,
lations.]-Appropriations
heretofore or hereafter made for carrying on
the functions of the Bureau of Reclamation shall be available for credits,
expenses, charges, and cost provided by or incurred under this Act. The
Secretary is authorized to make such rules and regulations as are necessary
to carry out the provisions of this Act. (84 Stat. 862)
Sec. 8. [Appropriation
aufiorization.]-There
is hereby authorized to
be appropriated for rehabilitation and betterment of the facilities of the
first and second divisions of the Riverton unit, for completion of drainage
works for said first and second divisions, and for fish and wildlife measures
as authorized by this Act, the sum of $12,116,000 (based on July 1969
prices), plus or minus such amounts, if any, as may be justified by reason
of ordinary fluctuations in construction cost indexes applicable to the types
of construction involved herein. There are also authorized to be appropriated such additional sums as may be required for operation and maintenance of the Riverton unit. (84 Stat. 862)
EXPUNATORY
NOTES
Not -fied.
This Act is not codified in
the U.S. Code.
~slative
Histo~. S. 434, Public hw 91409 in the 91 st Con~ess. Reported in Senate
from Interior and Insular Affairs April 23,
1970; S. Rept. No. 91-789. Passed Senate

April 27, 1970. Passed House, amended, Sep
tember 10, 1970. Senate aWees to House
amendment September 14, 1970. Companion
bill H.R. 7521 reported in House from Interior and Insular AffairsJuly 27, 1970; H,R.
Rept. No. 91-1331.
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An act to authorize the Secretary of the Interior to construct, operate, and maintain the Minot
extension of the Garrison diversion unit of the Missouri River Basin project in North Dakota,
and for other purposes. (Act of September 25, 1970, Public Law 91-415, 84 S@t. 866)

[%. 1. Minot extension authorid.]-The
Secretary of the Interior is
authorized to construct, operate, and maintain the Minot extension of the
Garrison diversion unit in North Dakota under the Federal reclamation
laws (Act of June 17, 1902; 32 Stat. 388, and Acts amendatory thereof and
supplementary thereto) for the principal purposes of conveying, regulating,
and furnishing water made available through facilities of the Garrison diversion unit for use by the city of Minot and other communities for municipal and industrial purposes; conserving and developing fish and wildlife
resources; and enhancing outdoor recreation opportunities. The Minot extension to the Garrison diversion unit shall be operated in such manner
that identifiable return flows of water will not cause the Souris River to be
in violation of water quality standards promulgated pursuant to the Water
Quality Act of 1965 (79 Smt. 903). (84 Stat. 866)
EXPLANATORY
NOTE
Reference in tie Text. The Water Quality
Act of 1965, referred to in the text, amended
in part the Federal Water Pollution Control
Act ofJuly 9, 1956 (70 S@t. 498). me 1956
Act ws extensively revised by the Federal
Water Pollution Control Act Amendments of
October 18, 1972 (Public Law 92-500,86 Stat

816) and sub~uent
amendatory le~slation,
and, as amended, is commonly referred to as
the Clean Water Act. Extracts from the Act
as amended are set forth in Volume IV under
the 1972 Amendments, as they appear in
Chapter 26 of Title 33 of the U.S Code as of
January 14, 1983.

Sec. 2. [Interim delive~ of ~oundwater.]—The
Secrewry is authorized
to construct appropriate portions of the Minot extension to assist in the
interim delivery of water from ground water sources prior to the availability
of water through the facilities of the Garrison diversion unit. (84 Stat. 866)
See. 3. (a) [Costs allocated to municipal water supply to be repaid with
interest. ]—Costs of the project, or any unit or stage thereof, allocated to
municipal water supply, shall be repayable, with interest, by the municipal
water users over a period of not more than fifty years from the date that
water is first delivered for that purpose, pursuant to contracts with municipal corporations or other organizations, as defined in subsection 2(g) of
the Reclamation Project Act of 1939 (53 Stat. 1187). Such contracts shall
be executed before the commencement of construction of the project. Contracts may be entered into with water users’ organizations pursuant to the
provisions of this Act without regard to the last sentence of subsection 9(c)
of the Reclamation Project Act of 1939 (53 Stat. 1187).
~) [~il su~ey -d Imd classification
requirements waived.]-Expenditures for the Minot extension maybe made without regard to the soil

September 25, 1970

2540

MINOT

EXTENSION,

GARRISON

DIVERSION

UNIT

survey and land classification requirements of the Interior Department Appropriation Act of 1954 (67 Stat. 266).
(c) [Interest rate.]—The interest rate used for computing interest during
construction and interest on the unpaid balance of the reimbursable costs
of the Minot extension shall be determined by the Secretary of the Treasury,
as of the beginning of the fiscal year in which construction on the extension
is commenced, on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations which
are neither due nor callable for redemption for fifteen years from date of
issue.
(d) [Transfer of works to ~dified
contracting entity-Credit
of O&M
costs —Establishment of criteria. ]-The
Secretary is authorized to transfer to a qualified contracting entity or entities the care, operation, and
maintenance of the project works, and, if such transfer is made, to credit
annually against the contractor’s repayment obligation that portion of the
year’s joint operation and maintenance costs which, if the United States
had continued to operate the project, would have been allocated to fish
and wildlife and recreation purposes. Prior to assuming care, operation,
and maintenance of the project works the contracting entity or entities shall
be obligated to operate them in accordance with criteria established by the
Secretary of the Interior with respect to fish and wildlife and recreation.
(84 Stat. 866)
EXPLANATORY
NOTES
References in tie Texk Subsection 2(g) of
the Reclamation Project Act of 1939 (53 Stat.
1187), referred to in section 3(a) of the text,
defines “organintions”
as “any conservancy
district, irrigation district, water users’ ass~
ciation, or other organization, which is organized under State law and which has
capacity to enter into contracts with the
United States pursuant to the Federal reclamation laws.” The Act appears in Volume I
at page 635. The hst sentence of subsection
(c) of section 9 of the Reclamation Project Act
of 1939 also referred to in section 3(a) of the
text, read~ “No contract relating to municipal water supply or miscellaneous purposes or
to electric power or power privileges shall be

made, unless, in the judgment of the Secreta~, it will not impair the efficiency of the
project for irrigation purposes:’ The sentence appears in Volume I at page 648.
Referenee in tie TexL The soil survey and
bnd chssification requirements of the Interior Department Appropriation Act of 1954
(67 Stat. 266), referred to in section 3(b) of
the text, provide that no appropriation shall
be available for the construction of any project or any feature of a project until the Secretiry certifies that an adequate soil survey
and hnd chssifimtion has been made. Extracts from the 1954 Act appear in Volume
11 at page 1115.

Sec. 4. [Fish and wfldlife conservation and development—Recreation
enhancement.]-The
conservation and development of fish and wildlife
resources and the enhancement of recreation opportunities in connection
with the Minot extension shall be in accordance with the provisions of the
Federal Water Projects Recreation Act (79 Stat. 213). (84 Stat. 867)
EXPLANATORY
NOTE
Referena in he TexL The Federal Water
Project Recreation Act (Act of July 9, 1965,

Public Law 89-72), referred to in the text,
apwa~ in Volume III at page 1820.
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W. 5. [Appropriation
autiotiation.]-There
is authorized to be appropriated
for the construction
of the Minot extension the sum of
$12,900,000 ~anuary 1969 prices), plus or minus such amounts, if any, as
may be justified by reason of ordinary fluctuations in construction costs as
indicated by engineering cost indexes applicable to the type of construction
involved. There are also authorized to be appropriated such additional sums
as may be required for the operation and maintenance of the extension.
(84 Stat. 867)
fiPLANATORY
NOT=
Not c~fied.

This Aet is

not cdlfied in

the U.S. Code.

~lative
Hktory. S. 2808, Pubhc hw
91-415 in the 91st Con~ess. Reported in Senate from Interior and Insuhr Affilrs July 8,
1970; S. Rept. No. 91-1005. Pwsed Senate

July 10, 1970. Passed House, amended, Sep
tember 10, 1970. Senate a~ees to House
amendments September 14, 1970. Companion bill H.R. 16987 reported in House from
Interior and Insular Affairs July 29, 1970;
H.R. Rept. No. 91-1346.
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An act to amend the Act of June 13, 1962 (76 Stat. 96), with respect to the Navajo Indian
irri~tion project. (Act of September 25, 1970, Public Law 91-416, 84 Stit. 867)

[S=. 1. Navajo Indian Irrigation Projeet Act amended.]-The
Act of
June 13, 1962 (76 Stat. 96), is amended as follows:
(a) By deleting “and” in the first sentence of section 3(a) immediately
preceding “townships 27” and by inserting immediately preceding “New
Mexico principal meridian”, the following “townships 26 and 27 north,
range 11 west, and townships 24, 25, and 26 north, ranges 12 and 13 west,”;
(b) By deleting “$135,000,000
~une 1961 prices)” in the first sentence
of section 7 and substituting in lieu thereof “$206,000,000
(April 1970
prices)”; and
(c) By adding the following subsection to section 3:
“(d) Each permit that is in effect on lands declared to be held in trust
for the Navajo Ttibe pursuant to section 3(a) of this Act shall continue in
effect for the term thereof unless the land is needed for irrigation purposes,
subject to regulations applicable to permits of Indian lands, and upon its
expiration it shall only be renewed on an annual basis until the land is
required for irrigation purposes. When, in the judgment of the Secretary
of the Interior, such land is required for irrigation purposes, the Secretary
shall notify the permittee and the permit shall be deemed to be canceled,
with no right of appeal. The permittee shall be compensated by the Navajo
Tribe for the reasonable value of any range improvements of a permanent
nature placed on the lands under authority of a permit or agreement with
the United States, as determined by the Secretiry of the Interior. Amounts
paid to the United States by the Navajo Tribe out of tribal funds for the
full appraised value of lands declared to be held in trust for the Navajo
Tribe pursuant to section 3(a) of this Act shall be reduced by the amount
of compensation paid by the Navajo Tribe to permitters pursuant to this
subsection.” (84 Stat. 867)
Sm. 2. [Water quality standards.]—The
Navajo Indian irrigation project
shall be operated in such manner that identifiable flows of water will not
cause the project to be in violation of water quality standards promulgated
pursuant to the Water Quality Act of 1965 (79 Stat. 903). (84 Stat. 867)
EXPLANATORY
NOTES
Reference ti tie T-t. The Water Quality
Act of 1965, referred to in the text, amended
in part the Federal Water Pollution Control
Act ofJuly 9, 1956 (70 Stat. 498). The 1956
Act was extensively revised by the Federal
Water Pollution Control Act Amendments of

October 18, 1972 (Pubhc Law 92-500, 86
Stat. 816) and subsequent amendatory le@sIation, and, as amended, is commonly referred to as the Clean Water Act. Extmcts
from the Act as amended are set forth in Volume IV, under the 1972 Amendments, as they
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appmrin Chapter26 of Tide 33 of the U.S.
Code asof January14, 1983.
Editor’s Note, Annotationsof Opinions.
Annotationsof opinionsarefoundin Volume
111at pages1658-1659and 1662andin Supplement1under‘June 13, 1962—NavaJolndianIrrigationProjectand SanJuan-Ghama
Project,initialStage:’
Le@slativeHistory.S. 203, PublicLaw91-
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416 in the 91 st Congress. Reported in Senate
from Interior and Insular Affairs August 7,
1969; S. Rept. No. 91-363. Passed Senate Au~st 12, 1969. Passed House, amended, Sep
tember 10, 1970. Semte agrees to House
amendments September 14, 1970. Companion bill H.R. 13001 reported in House from
Interior and Insular Affairs July 27, 1970;
H.R. Rept. No. 91-1333.

September
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2544

STUDY

OF LAKE TAHOE

NATIONAL

LAKESHORE

An act to authorize the Secretary of tie Interior to study the feasibility and desirability of a
national lakeshore on Lake Tahoe in the States of Nemda and Cahfornia, and for other
purposes. (Act of September 26, 1970, Pubhc hw 91-425, 84 Stat. 882)

[=.
1. Purpo-Study
aufiorized-Cooperation
of Federal agencies
with tie =retary
of the Interior.]-In
order to consider preserving appropriate segments of the lakeshore of Lake Tahoe and adjoining lands and
waters in their natural condition for public outdoor recreation, the Secretarv of the Interior (hereafter
referred to as the ‘ ‘Secretarv”) , shall studv.
\
inves~igate, and formulate recommendations on the feasibility and desir~~
bility of establishing such areas as a national lakeshore. The Secretary shall
consult with the Secretary of Agriculture; the Chief of Engineers, Department of the Army; and any other interested Federal agencies, as well as
the Tahoe Regional Planning Agency and other State and local bodies and
officials involved; and shall coordinate the study with applicable outdoor
recreation plans, pollution control plans, highway plans, and other planning
activities relating to the Lake Tahoe Basin. Federal departments and agencies are authorized and directed to cooperate with the Secretary and, to
the extent permitted by law, to furnish such statistics, data, reports, and
other material as the Secretary may deem necessary for purposes of the
study. (84 Stat. 882)
*.
2. [Report rquirecL]-The
Secretary shall submit to the President
and the Congress of the United States, within one year after the date of
this Act, a report of his findings and recommendations. The report of the
Secretary shall contain, but not be limited to, findings with respect to—
(a) the scenic, scientific, historic, outdoor recreation, and natural values
of the water, lakeshore, and related upland resources involved, including
their use for driving for pleasure, walking, hiking, riding, bicycling, boating, swimming, picnicking, camping, forest management, fish and wildlife
management, scenic and historic site preservation, hunting, fishing, and
winter s~orts:
(b) th~ potential alternative beneficial uses of the water, lakeshore, and
related upland resources involved, taking into consideration appropriate
uses of the land for residential, commercial, industrial, agricultural, and
transportation purposes, and for public services;
(c) he type of Federal, State, and local programs that are feasible and
desirable in the public interest to preserve, develop, and make accessible
for public use the values identified;
(d) the relationship of any recommended national lakeshore to existing
or proposed Federal, State, and local programs to manage in the public
interest the natural resources of the entire Lake Tahoe Basin; and
(e) alternative means of restoring and preserving the values inherent
in the area under present ownership patterns. (84 Stat. 882)
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W. 3. [Federal a~ncies to provide matimmn recreational opportunities in Lake T~oe area.]— Pending submission of the report of the Secretary to the Congress, the heads of Federal agencies having administrative
jurisdiction over the Federal lands within the area referred to in section 1
of this Act shall, consistent with the purposes for which the lands were
acquired or set aside by the United Stites and to the extent authorized by
law, encourage and provide maximum opportunities for the types of recreation use of such lands referred to in section 2(a) of this Act. (84 Stat.
882)
See. 4. [Appropriation
authorization.]-There
are authorized to be appropriated not more than $50,000 to carry out the provisions of this Act.
(84 Stat. 882)
EXPLANATORY
NOTm
Not @fied.
This Aet is not cdlfied
in
the U.S. Code.
b@slatin
Histiry. S. 2208, Public hw
91-425 in the91 st Gngess.
Reported in Senate from Interior and Insular Affairs May 11,
1970; S. Rept. No. 91-855. Passed Semte May

13, 1970. Reported in House from Interior
and Insular Mairs Au@st 10, 1970; H.R.
Rept. No. 91-1403. Passed House, amended,
September 14, 1970. Senate aWees to House
amendments September 16, 1970.

October

7, 1970
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PUBLIC WORKS FOR WATER, POLLUTION
CONTROL,
AND
POWER DEVELOPMENT
AND ATOMIC ENERGY COMMISSION
APPROPRIATION
ACT, 1971
[Extractsfrom] An act making appropriations for public works for water, pollution control,
and power development, including the Corps of Engineers-Civil,
the Panama Carol, the
Federal Water Quality Administration, the Bureau of Rechmation, power agencies of the
Department of the Interior, the Tennessee Valley Authority, the Atomic Energy Commission, and related independent agencies and commissions for the H-1 year ending June 30,
1971, and for other purposes. (Act of October 7, 1970, Public Law 91439, 84 Smt. 890)

*
TITLE

*

*

II—DEPARTMENT

*

OF THE ARMY

OF ENGINEERS-CIVIL

*

*

CONSTRUCTION,
*

*

OF DEFENSE—CIVIL

DEPARTMENT
CORPS

*

*

*

*

*

GENERAL
*

*

[Elk Creek Reservoir Project— Recovery of irrigation costs.]—Prmided
further, That the Elk Creek Reservoir Project in Oregon shall not be operated for irrigation purposes until such time as the Secretary of the Interior
makes the necessary arrangements with non-Federal interests to recover
the costs, in accordance with Federal Reclamation Law, which are allocated
to the irrigation purpose: (84 Stat. 892)
*
TITLE

*

*

III—DEPARTMENT
*

*
BUREAU

*

*

CONSTRUCTION

*

*

*

*

*

OF THE INTERIOR
*

*

OF RECLAMATION
*

*

*

AND REHABILITATION

*

*

*

[Rehabilitation programs.]-Prwidedfurther,
That of the amount herein
appropriated not to exceed $5,000 for the Westland Irrigation District,
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Oregon, $5,000 for the Tumalo Irrigation District, Oregon, and $5,000
for the Cascade Irrigation District, Ellenberg, Washington, shall be available
to initiate a rehabilitation and betterment program under the Act of October 7, 1949 (63 Stat. 724), as amended, to be repaid in full under conditions satisfactory to the Secretary of the Interior: (84 Stat. 896)
EXPLANATORY
NOTE
Reference h tie T-t. The Act of October
7, 1949, referred to in the text, is the Reha-

bllitation and Betterment Act. It appears in
Volume II at page 969.

[Steamboat Bertrand.]—Prmided&rther,
That of the amount herein appropriated not to exceed $140,000 may be used for archeological salvage
of the cargo of the steamboat Bertrand in the Missouri River Basin. (84
Stat. 896)
*

*

*

BONNEVILLE

POWER

*

*

ADMINISTRATION

CONSTRUCTION
*

*

*

*

*

[Hydrothermal
power program. ]—Provided,
That not more than
$150,000 of the funds appropriated herein shall be available for preliminary
engineering required by the Bonneville Power Administration in connection
with the proposed agreements relating to three non-federally financed generating plants proposed under the hydrothermal program to be sponsored
jointly or severally by the Washington Public Power Supply System, Seattle
City Light, Tacoma City Light, Snohomish County PUD and the Puget
Sound Power and Light Company, pursuant to which the Bonneville Power
Administration will acquire from preference customers and pay by net billing for generating capability from non-federally financed thermal generating plants in the manner described in the committee report. (84 Stat.
899)
EXPLANATORY
NOTE
Committee
Report. The report of the
House Committee on Appropriations
provided in relevant part: “Last year the Administration approved a 10-year hydrothermal
power program for the Pacific Northwest,
and the Congre~ approved initiating its implementation through proposed agreements
between Bonneville Power Atilnistration,
Portland &neral Electric Co., and the Eugene Water & Electric Board.
“The program includes the construction of
seven thermal generating plants between
1971 and 1981. None will be federally con-

structed, financed or owned. The committee
approves implemenmtion of the remainder of
the program by the use of net billing as the
means of affecting payment by the Bonneville
Power Atilnistration
for part or all of the
generating mpacity of nonfedemlly financed
thermal planw, under suitable agreements between Bonneville Power Administration and
preference customers to accomplish this purpose. Such agreements would provide that the
Bonneville Power Administration will acquire
from a date certain, on a cost basis, the preference customers’ right to the generating ca-
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*

ACT, 1971

Senate Appropriations Committees at least 60
days prior to their execution by the Administrator.”
H.R. Rept. No. 91-1219, 91st
Cong., 2d Sess. 90 (1970).
There is a similar statement in the Senate
committee report. S. Rept. No. 91-1118, 91st
Cong., 2d Sess. 56 (1970).

pability of nonfederally
financed plants
whether or not they are operable. Any costs
or losses to the Bonneville Power Administration under these agreements will be borne
by Bonneville Power Administration rate payers through rate adjustments if necessary.
The Committee rquests that the proposed
agreemen@

7, 1970

House ~d

*

*

*

*

[Short tide.]—This
Act may be cited as the “Public Works for Water,
Pollution Control, and Power Development and Atomic EnerW Commission Appropriation Act, 1971”. (84 Stat. 904)
EXPLANATORY
NOTm
Not Mfid
The extracts from tiIs Act
appearhereinonly in the act in Whichfint
reprintedhere are not codified in the U.S. used.
Legislative History. H.R. 18127, Pubfic
Code.
Law91-439in the 91stCongress.H.R. Rept.
~tods Note,ProvisionsRepeatedin Ap
No. 91-1219. S. Rept. No. 91-1118. H.R.
propriation Acts. Provisionswhich are rpeated in two or more appropriationacts Rept.No. 91-1456(conferencereport).
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INTEGRATION
OF BLACK BUTTE PROJECT
CENTRAL VALLEY PROJECT

WITH

An act to amend the Central Valley rectarnation project to include Black Butte project. (Act
of October 23, 1970, Pubhc bw 91-502, 84 Stat. 1097)

[Central Valley project to include Bla& Butte proj@.]—The
Central
Valley project, California, authorized by section 2 of the Act of Congress
of August 26, 1937 (50 Stat. 850), is hereby amended to include the Black
Butte project on Stony Creek, which was authorized for construction by
the Corps of Engineers by the Flood Control Act approved December 22,
1944 (58 Sat. 887). Subject to the provisions of this Act, the Black Butte
project shall be financially integrated with the Central Valley project and
coordinated operatiomlly with the other storage units of the Central Valley
project by the Bureau of Reclamation under the Secretary of the Interior:
Prwtied, That the Black Butte Dam and Reservoir will be physically op
crated and maintained by the Corps of Engineers and in a manner compatible with recreational use of the reservoir. (84 Stat. 1097)
EXPLANATORY
NOTW
Not tifid

ThN Act is not c~led

in

the U.S. Code.
References h tie T-L
Section 2 of the
Act of August 26, 1937 (50 Stat. 850), re
ferred to in the text, appears in Volume I at
page 583. fitracts from the Flood Control
Act of December 22, 1944 (58 Stat. 887), also
referred to in the text, appear in Volume 11
at page 796.

~slatiw
HIsto~. H.R. 18298, Public
hw 91-502 in the 91st Congress. Reported
in House from Interior and Insubr Mairs
August 13, 1970; H.R. Rept. No. 91-1426.
Passed House September 14, 1970. Reported
in Senate from Interior and Insutar ~rs
October 13, 197@ S. Rept. No. 91-1338.
Passed Semte October 14, 1970.
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DEFENSES AGAINST LAND CLAIMS BY UNITED
IN RIVERSIDE COUNTY

STATES

An act to render the assertion of tand claims by the United States based upon accretion or
avulsion subject to legal and equimble defenses to which private persons assertig such claims
would be subject. (Act of October 23, 1970, Public Law 91-505, 84 Stat. 1106)

[Sec. 1. United States subject to legal and equitable defenses—Limitations.]—The
United States shall be subject
to all legal and equitable
defenses
of

which

the
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EXPLANATORY
NOTM
Wferenm in the T-L
The Arizona-California Boundary Compact (80 Stat. 340), referred to in the text, appears in Volume 111
at page 1875.

1978 Amemhmmt. The Act of November
3, 1978 (Public Law 95-587, 92 Stat. 2496)
amended section 1 by striking out “13.17”
and inserting k lieu thereof “13.19”.
The
1978 Act does not appear herein.

&.

2. [Determination

of determining
by a private
that

of

the

the date

of date of acquisition
of acquisition

party

litigant,

earliest

date

his date
when

he

of titie.]-For

purposes
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of
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real
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of determining
said acquisition
and ownership
of stock or
this Act—
(A) ownership
by any person related by blood or marriage
to another
shall be deemed
ownership
by the other;
(B) ownerihip
by an estate or trustee shall be deemed
ownership
by
the decedent
or grantor
of the trust, respectively;
(C) ownership
by a corporation
shall be deemed
ownership
by its transferor or transferors:
Prwided, That (1) at least 50 per centum of the stock
of the corporation
was owned by all transferors
immediately
after the
transfer
or (2) the corporation
acquired
the real property
in question
pursuant
to a transaction
where said real property
was transferred
solely
in exchange
for stock in such corporation
and immediately
after
the
transfer
all corporations
and persons
transferring
any property
to the
transferee
corporation
owned
at least 80 per centum of the shares of the
transferee
corporation;
(D) ownership by a corporation shall be deemed ownership as tenants
in common by each of its shareholders who own at least 10 per centum
of the outstanding stock of the corporation; and
(E) property or stock acquired or held by tenants in common, joint
tenants or persons associated together in business shall be deemed to be
and have been entirely owned by either party so long as owned by any
or all of them. (84 Stat. 1107)
Sec. 3. [Application
of attribution rules.]-The
application of the attribution rules once shall not preclude any number of subsequent applications of the attribution rules set forth in section 2 of this Act. (84 Smt.
1107)
Sec. 4. [Application of Act—Court action.]—The
provisions of this Act
shall apply in any case with respect to which a~action has been brought
by the United States before the date of the enactment of this Act, only if
such action has not been concluded by a final determination by the trial
court or by such appellate courts as may review the action of the trial court
in those actions wherein review by such courts is or has been timely sought.
(84 Stat. 1107)
under

EXPLANATORY
NOT=
Not Mfied.
This Act is not codified in
the U.S. Code.
~shtive
His@~.
H.R. 15405, Public
bw 91-505 in the 91st Con~ess. Reported
in House from Interior and Insular Affairs

September 22, 1970; H.R. Rept. No. 911459. Passed House October 5, 1970. Reported in Senate from Interior and Insular
Affairs October 8, 1970; S. Rept. No. 911290. Passed Senate October 12, 1970.
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RELIEF

OF BEASLEY

ENGINEERING

COMPANY,

An act for the relief of the Beasley Engineering Company, Incorporated.
17, 1970, Private Law 91-205, 84. Stat. 2157)
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EXPLANATORY
Nom
Not ~fid.
This Act is not cdlfied
in
the U.S. Code.
~sbtive
Histo~.
H.R. 2876, Private
bw 91-205 in the 91st Congress. Reprted
in House from Judiciary March 12, 1969;

H.R. Rept. No. 91-61. Passed House April 1,
1969. Reported in Semte from Judiciary December 3, 1970; S. Rept. No. 91-1395. Passed
Senate December 7, 1970.
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SOBOBA INDIAN RESERVATION,
WLIFORNIA—
RELEASE OF CLAIM, ANNEXATION
AND
WATER SERVICE AGREEMENTS
An Act to authorize the Secretary of the Interior to approve an a~eement entered into by
the Soboba Mnd of Mission Indmns releasing a claim against the Metropolitan Water Dlstnct
of Southern California and ~stern Municipal Water District, California, and to provide for
construction of a water distribution system and a water supply for the Soboba Indian Reservation; and to authorize long-term leases of land on the reservation. (Act of December
17, 1970, Public hw 91-557, 84 Stat. 1465)

[See. 1. Seeretary authorized to approve release a~mment
between
Soboba Indi~s,
Metropolitan
Water District, and Eastern Municipal
Water Distri~-Payment
for the benefit of the IndlanxEffeetive
date.]—The
Secretiry of the Interior is authorized to approve a release
agreement to be negotiated by and between the Soboba Band of Mission
Indians, the Metropolitan Water District of Southern California, hereinafter called Metropolitan, and the Eastern Municipal Water District, hereinafter called &stern, which provides among other things that—
(a) Metropolitan shall pay to the Secretary of the Interior for the use and
benefit of the Soboba Indians the sum of $30,000. Payment shall be made
when the lands that comprise the Soboba Indian Reservation have been
annexed to Metropolitan and to Eastern. The annexation shall be subject
to the terms and conditions of the release agreement and the annexation
and water service agreement to be executed pursuant to section 2 of this
Act.
(b) The Soboba Band of Mission Indians releases Metropolitan and Eastern, their successors or assigns, from all claim it may have based on past,
present, or future actual or claimed damage to, or interference with, the
flow of water from the springs on the Soboba Indian Reservation lands, or
on actual or claimed interference with, or damage to, the water supply to
or upon the lands of the Soboba Indian Reservation, which claims arise
from construction and operation of a cerwin tunnel through the SanJacinto
mountains constructed in the 1930’s.
(c) The release agreement shall be effective upon the completion of the
concurrent annexation of the Soboba Indian Reservation lands to Metropolimn and Eastern and upon the execution of an annexation and water
service agreement authorized by section 2 of this Act. (84 S@t. 1465)
See. 2. [Seeretary and Indians authorized to enter into annexation and
water serviee agreement-Terms
of a~ment.]—The
Secretary of the
Interior and the Soboba hd
of Indians are authorized to enter into an
annexation and water service agreement with Mstern which provides,
among other things, that—
(a) [Reservation lands may be annexed to Districts.]-The
Soboba Indian Reservation hds may be annexed to fistern and Metropolitan.
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~) [No annexation charge or tax.]-No
annexation charge or back taxes
regardless of form shall be made for said annexation.
(c) [Determination
of facilities to be constructed and rehabilitated—
Cost-sharing-OwnersMp
of facilities.]-The
Secretiry and Eastern shall
jointly determine the additional new water supply and distribution facilities
that shall be constructed and the existing facilities that shall be rehabilitated
in order to provide domestic and irrigation water to each consumer within
the Soboba Indian Reservation. Subject to the appropriation authorization
limitation in section 5, construction or rehabilitation of facilities to provide
water service to the Soboba Indian Reservation shall be undertaken by
Eastern, shall be financed by the United States, with Eastern providing such
funds as the Secretary of the Interior and Eastern jointly determine represent a prorated share of joint-use facilities constructed outside of the
Soboba Reservation, and with the $30,000 paid pursuant to subsection 1(a)
being applied to the construction or rehabilitation. Facilities constructed
within the Soboba Reservation shall be the property of the United States
and facilities constructed outside of the Soboba Reservation shall be the
property of fistern.
(d) [Eastern Municipal W.D. to have exclusive right to use of on-Re
servation facilities owned by U. S.]—Eastern shall have the exclusive right,
without charge, to use the supply and distribution facilities owned by the
United States lying within the Soboba Indian Reservation, and Eastern shall
assume the responsibility for maintaining and operating such facilities.
(e) [New service on-Reservation to be financed by applicants therefor—
Exception where lands held in trust by U.S.—Ownership
of new service
facilities.]—Upon
assumption of operation and maintenance of the system
by &stern following completion of the initial installation and rehabilitation
work, any new service connections applied for by residents or consumers
within the Soboba Indian Reservation, and any other additional water main
extensions or facilities required for serving new development within the
Soboba Indian Reservation, shall be financed by the applicants for such
service, in accordance with the stindard rules and regulations of Eastern,
except as indicated in the next sentence. As long as title to the lands involved
is held in trust by the United States, such new service connections or additional water main extensions or facilities may be financed by the United
States to the extent agreed upon by the Secretary of the Interior. All such
new service connections, additional extensions, or facilities shall be constructed by Eastern. All such new service connections, additional extensions,
or facilities financed by parties other than the United States shall be the
property of Eastern. All such service connections, additional extensions, or
facilities financed by the United States shall be the property of the United
States subject to exclusive use by Eastern without charge.
(f) [Delivery of water on-Reservation.]-Subject
to the limitations of
capacity and location of the jointly agreed upon facilities, Eastern shall
deliver domestic and irrigation water to each individual consumer within
the Soboba Indian Reservation in accordance with the prevailing standard
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rules and regulations of Eastern and the provisions of the annexation and
water service agreement.
(g) [Determination of water service rates-Delinquent
bills.]—The
retail rates applicable to water service within the Soboba Indnn Reservation
shall be mutually agreed upon by Eastern and the Secretary of the Interior,
and shall be neither less tk
nor more than the estimated cost of such
water service to Eastern, adjusted to reflect differences between estimated
costs and actual costs in preceding rate periods. Eastern shall make collections for service in accordance with its prevailing rules and regulations and
the Secretary of the Interior shall guarantee payment to Eastern of any
delinquent bill for providing water service to lands held in trust within the
Soboba Indian Reservation. Water service to a consumer shall be discontinued in accordance with the prevailing rules and regulations of Eastern
when a bill for service becomes delinquent, and shall not be resumed as
long as the bill is delinquent without prior approval of the Secretary of the
Interior. The Secretary shall not approve a resumption of service to an
Indian who is able to pay all or a portion of a delinquent bill and fails to
do SO.
(h) [Removal of tide restrictions
from Reservation
land-Cone
quences.]-When
title restrictions are removed from any part or all of the
Soboba Indian Reservation land. the res~onsibilitv and duties of the United
States under the annexation and water ‘service a~eement shall cease with
respect to such land, except for the installation and rehabilitation obligations
undertaken in subsections 2 (c) and (e) unless otherwise provided by Act
of Congress. Title to the water distribution facilities serving such lands shall
at that time become the property of Eastern and the obligation of Eastern
to provide water service to such land at cost to the district shall likewise
cease. (84 Stat. 1465)
Sec. 3. [Seeretary authori~
to grant rightsmf-way-timpensation
for
—The Secretary is authorized to grant
damage to property-Reversion.]
to &stern without charge and subject to such conditions as he may prescribe
(a) rights-of-way over Soboba Reservation lands necessary for the use, maintenance, and operation of supply and distribution facilities owned by the
United States; @) rights-of-way within which new service connections are
installed after initial installation and rehabilitation work has been completed
by Eastern; and (c) rights+f-way necessary for additional water main extensions and other waterworks facilities required for serving new development: PrwMed, That where title to the Soboba Reservation lands involved
has been conveyed in fee simple by the United States the rights-of-way
hereby authorized shall be subject to prior approval of the owner of record.
Eastern shall construct, use, maintain, operate, or install the equipment or
facilities for which the rights-of-way are granted in a manner that avoids
damage to buildings, crops, or trees, or interference with growing of crops.
Should such damage or interference occur, Eastern shall compensate the
United States as trustee, or the fee owner of record. The rights-of-way
granted shall revert to the United States or the owner of record when no

December
2556

SOBOBA

INDIAN

RESERVATION

17, 1970

AGREEMENTS

longer required for the purpose or purposes for which granted. (84 Stat.
1466)
=.4.
[Trust lands not to be alienated, encumbered or taxed.]-Nothing in this Act shall permit Metropolitan or Eastern, or their successors or
assigns, to alienate, encumber, or tax any property belonging to an Indian
or Indian band which is held in trust by the United States of America, or
which is subject to a restriction against alienation imposed by the United
States of America, while such property is exempt therefrom under Federal
case law or provisions of other Federal statutes. (84 Stat. 1467)
Sec. 5. [Autiofiation
of appropriations-Appropriation
contingent
upon submission of plan to Congress.]-There
are authorized to be appropriated to carry out the provisions of subsection 2(c) not to exceed
$316,658, in addition to the unexpended balance of sums previously appropriated and available for a water supply to the Soboba Reservation and
the $30,000 provided pursuant to subsection 2(c), plus or minus such
amounts, if any, as may be justified by reason of ordinary fluctuations in
construction costs as indicated by engineering cost indices applicable to the
types of construction involved. There are also authorized to be appropriated
such sums as may be necessary to make any payments guaranteed pursuant
to subsection 2(g). No funds shall be appropriated pursuant to the authorization contained in this section until sixty calendar days (not counting days
on which either the House of Representatives or the Senate is not in session
because of an adjournment of more than three calendar days to a day
certain) after the Secretary has submitted to the Congress a plan for the
construction and use of the water supply and distribution facilities under
subsection 2(c), and for the repayment of costs as provided in section 6,
and then only if within said sixty days neither the House nor the Senate
Committee on Interior and Insular Affairs disapproves by committee resolution the plan submitted. (84 Stat. 1467)
~.
6. [Pending claim not affected-Offset
against possible award—
Huctions
from revenues>Nothing
in this Act shall affect the right of
the Soboba Indms to pursue their claim against the United States under
the Act of August 13, 1946 (60 Stat. 1049), now pending in docket numbered 80A before the Indian Claims Commission, but any expenditures
under subsections 2(c), (e), and (g), and the $30,000 paid by the Metropolitan and used pursuant to subsection 2(c), maybe used by the Commission either in mitigation of damages or as an offset against any award which
the Indians may receive. If such amount exceeds the award, the excess, and
all expenditures by the United States under subsections 2(c), (e), and (g)
after the date of the award, shall be repaid to the United States, without
interest, by deductions from revenues received by the Soboba Band or ifi
members from the sale, lease or rental of the lands, such deductions to be
in amounts that will reimburse the United States within fifty years, or as
soon thereafter as possible, according to estimates of the Secretary of the
Interior, which estimates may be revised from time to time: Prwided, That
deductions in any one year shall not exceed 50 per centum of the revenues
received in that year. (84 Stat. 1467)
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EXPLANATORY
NOTE
Reference in tie T-L The Ad of Au@st
13, 1946 (60 Stat. 1049, 25 U.S.C. ~ 70), referred to in the text, created the Indian

Claims Commission.
appear herein.

The 1946 Act does not

Sec. 7. [Assignment of Reservation land—Modification,
reduction, B
vocation by Indians or Secretary.]-Notwithstanding
arty other provision
of bw, any assignment of land on the Soboba Reservation shall be modified,
reduced in size, revoked, or otherwise limited by the governing body of
the Soboba Bred, or by the Secretary of the Interior if in his judgment the
governing body fails to act effectively, in order to assure that the benefits
from the development of the land with water provided pursuant to this Act,
other than for subsistence purposes, will accrue to the Band rather than to
the assignee. (84 Stat. 1468)
Sec. 8. [Act of Aupst 9, 1955 amended.]-The
second sentence of section 1 of the Act of August 9, 1955 (69 Stat. 539), as amended (25 U.S.C.
415), is hereby amended by inserting after “Gila River Reservation:’ the
words “the Soboba Indian Reservation,”. (84 Stat. 1468; 25 U.S.C $ 415)
EXPLANATORY
NOTZ
Referenmin he Tmk The Aet of August the leasingof restrictedIndianlands.The
1955Act does not appearherein.
9, 1955 (69 Stat.539.25 U.S.C. ~ 415), re
ferred to in section8 of the text,authorized
Sec. 9. [Provision of sanitation facilities and services not precluded.]—
Nothing in this Ad shall preclude the Soboba Band of Mission Indians and
the Soboba Indian Reservation from being provided with sanitation facilities
and services under the authority of section 7 of the Act of August 5, 1954
(68 Stat. 674), as amended by the Act of July 31, 1959 (73 Stat. 267).
(Added by Act of September 30, 1976, $304,90
Stat. 1408)
EXPLANATORY
NOT=
Not -d
Sections1 through7 of the
Act of December 17, 1970 are not cdlfied
in the U.S. Code.
1976A-ndmen~ Section304 of the Act
of September 30, 1976 (Public bw 94A37,
90 Stat. 1408) amended tils Act by adding
section 9. The 1976 Act does not appear
herein.
Referen= in tie T=L S~tion 7 of the Ad
of August 5, 1954, as added by the Act ofJuly
31, 1959, referred to in the text, authorizes

theSurgeonGneral andtheSecre@ryof the
Interiorto take certainactionswith respeet
to protiding sanitationhcititiesand semices
for Indws. Neither Act appears herein.
Qatiw
History.H.R. 3328 in the 91st
Congress. Reported in House from Interior
and Insular Affilrx H.R. Rept. No. 91-1017.
Reported in Senate from Interior and Ins&r
AffilrW S. Rept. No. 91-1387. Passed House
May 18, 1970. Passed Senate December 4,
1970.
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An act to provide for conserving surface water~ to preserve and improve babltat for migratory
waterfowl and other wildlife resources; to reduce runoff, soil and wind erosion, and contribute to flood control; and for other purposes. (Act of December 19, 1970, Public bw
91-559, 84 Smt. 1468)

[See. 1. Short title.]-This
Act may be cited as the “Water Bank Act”.
(84 Stat. 1468; 16 U.S.C. $1301 note)
Sec. 2. [Purpose of the Act.]—The Congress finds that it is in the public
interest to preserve, restore, and improve the wetlands of the Nation, and
thereby to conserve surface waters, to preserve and improve habitat for
migratory waterfowl and other wildlife resources, to reduce runoff, soil and
wind erosion, and contribute to flood control, to contribute to improved
water quality and reduce stream sedimentation, to contribute to improved
subsurface moisture, to reduce acres of new land coming into production
and to retire lands now in agricultural production, to enhance the natural
beauty of the landscape, and to promote comprehensive and total water
management planning. The Secretary of Agriculture (hereinafter in this
Act referred to as the “Secretary”) is authorized and directed to formulate
and carry out a continuous program to prevent the serious loss of wetlands,
and to preserve, restore, and improve such lands, which program shall begin
on July 1, 1971. (84 Stat. 1468; 16 U.S.C. $ 1301)
See. 3. [Authority of the Secretary-Agreements
for conservation of
water.]—In effectuating the water bank program authorized by this Act,
the Secretary shall have authority to enter into agreements with landowners
and operators in important migratory waterfowl nesting and breeding areas
for the conservation of water on specified farm, ranch, or other wetlands
identified in a conservation plan developed in cooperation with the Soil and
Water Conservation District in which the lands are located, under such
rules and regulations as the Secretary may prescribe. These agreements
shall be entered into for a period of ten years, with provision for renewal
for additional periods of ten years each. The Secretary shall, beginning in
1980, reexamine the payment rates at the beginning of the fifth year of
any such ten-year initial or renewal period and before the beginning of any
renewal period, in the light of the then current land and crop values, and
make needed adjustments in rates for arty such initial or renewal period as
provided in section 5 of this Act. In addition, the Secretary shall, beginning
in 1980, reexamine the payment rates in any agreement that has been in
effect for five years or more in the light of current land and crop values
and make any needed adjustments in rates. As used in this Act, the term
‘wetlands’ means (1) the inland fresh areas described as types 1 through 7
in Circular 39, Wetlands of the United States, published by the United
States Department of the Interior (or the inland fresh areas corresponding
to such types in any successor wetland classification system developed by
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the Department of the Interior), (2) artificially developed inland fresh areas
that meet the description of the inland fresh areas described in clause (1)
of this sentence, and (3) such other wetland types as the Secretary may
designate. No agreement shall be entered into under this Act concerning
land with respect to which the ownership or control has changed in the
two-year period preceding the first year of the agreement period unless the
new ownershi~ was acauired bv will or succession as a result of the death
of the previo~s owner, ‘or unle~s the new ownership was acquired prior to
July 1, 1971, under other circumstances which the Secretary determines,
and specifies by regulation, will give adequate assurance that such land was
not acquired for the purpose of placing it in the program, except that this
sentence shall not be construed to prohibit the continuation of an agreement
by a new owner or operator after an afleement has once been entered into
under this Act. A person who has op=rated the land to be covered by an
agreement under this Act for as long as two years preceding the date of
the agreement and who controls the land for the agreement period shall
not be reauired
to own the land as a condition of eli~ibilitv
for entering
“
!
into the agreement. Nothing in this section shall prevent an’ owner or op~
erator from placing land in the program if the land was acquired by the
owner or o~erator to reDlace elitible land from which he was disDlaced
because of is acquisition by any F~deral, State, or other agency hav~g the
right of eminent domain. The Secretary shall provide adequate safeguards
to protect the interests of tenants and sharecroppers, including provision
for sharing, on a fair and equitable basis, in payments or compensation
under this proWam. No provision of this Act shall prevent an owner or
operator who is participating in the program under this Act from participating in other Federal or State programs designed to conserve or protect
wetlands. (84 Stat. 1469; Act of January 2, 1980, 93 Stat. 1317; 16 U.S.C.
~ 1302)
EXPMNATORY
NOTE
1%0 Amendment.The Act of January2,
1980 (Public bw 96-182, 93 Stat. 1317)
amendedthe third and fourth sentencesof

section3 to read as theyappearabove. The
1980Act doesnot appearherein.

Sec. 4. [Provisions of agreemen*Obligations
of owner or operator.]—In the a~eement between the Secretary and an owner or operator,
the owner or operator shall agree—
(1) to place in the program for the period of the agreement eligible
wetland areas he designates, which areas may include wetlands covered
by a Federal or State government easement which permits agricultural
use, together with such adjacent areas as determined desirable by the
Secretary;
(2) not to drain, burn, fill, or otherwise destroy the wetland character
of such areas, nor to use such areas for agricultural purposes, as determined by the Secretary;
(3) to effectuate the wetland conservation and development plan for
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his land in accordance with the terms of the agreement, unless any requirement thereof is waived or modified by the Secretary pursuant to
section 7 of this Act:
(4) to forfeit all rights to further payments or grants under the agreement and refund to the United Swtes all payments or grants received
thereunder upon his violation of the agreement at any stage during the
time he has control of the land subject to the agreement if the Secretary
determines
that such violation is of such a nature as to warrant
termination of the agreement, or to make refunds or accept such payment
adjustments as the Secretary may deem appropriate if he determines that
the violation by the owner or operator does not warrant termination of
the ameement:
(5) Uupon transfer of his right and interest in the lands subject to the
agreement during the agreement period, to forfeit all rights to further
payments or grants under the agreement and refund to the United States
all payments or grants received thereunder during the year of the transfer
unless the transferee of any such land agrees with the Secretary to assume
all obligations of the agreement;
(6) not to adopt any practice specified by the Secretary in the agreement as a practice which would tend to defeat the purposes of the agreement; and
(7) to such additional provisions as the Secretary determines are desirable and includes in the agreement to effectuate the purposes of the
program or to facilimte its administration. (84 Stat. 1470; 16 U.S.C,
g 1303)
Sec. 5. [Provisions of agreemen@-Obligations
of Secretary.]-In
return for the agreement of the owner or operator, the Secretary shall (1)
make an annual payment to the owner or operator for the period of the
agreement at such rate or rates as the Secretary determines to be fair and
reasonable in consideration of the obligations undertaken by the owner or
operator; and (2) bear such part of the average cost of establishing and
maintaining conservation and development practices on the wetlands and
adjacent areas for the purposes of this Act as the Secretary determines to
be appropriate. In making his determination, the Secretary shall consider,
among other things, the rate of compensation necessary to encourage owners or operators of wetlands to participate in the water bank program. The
rate or rates of annual payments as determined hereunder shall be increased, by an amount determined by the Secretary to be appropriate, in
relation to the benefit to the general public of the use of the wetland areas,
together with designated adjacent areas, if the owner or operator agrees
to permit, without other compensation, access to such acreage by the general public, during the agreement period, for hunting, trapping, fishing,
and hiking, subject to applicable State and Federal regulations. The rates
of annual payment shall be adjusted, to the extent provided for in advance
by appropriation Acts, in accordance with section 3 of the Act. (84 Smt.
1470; Act of January 2, 1980, 93 Stat. 1317; 16 U.S.C. $ 1304)
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EXPLANATORY
NOTE
Ammdment. The Act of January2, amendedsection 5 by adding the ht sen1980 (~btic Law 96-182, 93 Stat. 1317) tence.The 1980Act doesnot appearherein.
1980

See. 6. [Renewal of a~eements-New
owners.]—Any
agreement may
be renewed or extended at the end of the agreement period for an additional period of ten years by mutual agreement of the Secretary and the
owner or operator, subject to any rate redetermination by the Secre~.
If during the agreement period the owner or operator sells or otherwise
divests himself of the ownership or right of occupancy of such land, the
new owner or operator may continue such agreement under the same terms
or conditions, or enter into a new agreement in accordance with the pro
visions of this Act, including the provisions for renewal and adjustment of
payment rates, or he may choose not to participate in such program. (84
Stat. 1471; 16 U.S.C. $ 1305)
See. 7. [Termination of agreemenL+The
Secretary may terminate any
agreement by mutual agreement with the owner or operator if the Secretary
determines that such termination would be in the public interest, and may
agree to such modification of agreements as he may determine to be desirable to carry out the purposes of the program or facilitate its administration. (84 S@t. 1471; 16 U.S.C. ~ 1306)
Sec. 8. [Utilization of local agencies.]-In
carrying out the program,
the Secretary my utilize the services of local, county, and State committees
established under section 8 of the Soil Conservation and Domestic Allotment Act, as amended. The Secretary is authorized to utilize the facilities
and services of the Commodity Credit Corporation in discharging his functions and responsibilities under this program. (84 Stat. 147 1; 16 U.S.C.
g 1307)
See. 9. [Establishment of Adtisory Board.]—The
Secretary may, without regard to the civil service laws, appoint an Advisory Board to advise
and consult on matters relating to his functions under this Act as he deems
appropriate. The Board shall consist of persons chosen from members of
organizations such as wildlife organizations, land-grant colleges, farm organizations, State game and fish departments, soil and water conservation
district associations, water management organizations, and representatives
of the general public. Members of such an Advisory Board who are not
regular full-time employees of the United States shall be entitled to reimbursement on an actual expense basis for attendance at Advisory Board
meetings. (84 Stat. 147 1; 16 U.S.C. $ 1308)
Sec. 10. [Constipation with Seereary of the Interior.]-The
Secretary
shall consult with the Secremry of the Interior and take appropriate measures to insure that the pro~m
carried out pursuant to this Act is in harmony with wethands programs administered by the Secrewry of the Interior.
He shall also, insofar as practicable, consult with and utilize the technical
and related services of appropriate local, State, Federal, and private conservation agencies to assure coordination of the program with programs of
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such agencies and a solid technical foun~tion
for the program. (84 Stat.
1471; 16 U.S.C. $ 1309)
SW. 11. [Appropriation
aufiorization—
Limitations. ]—There are hereby authorized to be appropriated without fiscal year limitation, such sums
as may be necessary to carry out the program authorized by this Act. In
carrying out the program, in each fiscal year through the fiscal year ending
September 30, 1980, the Secretary shall not enter into agreements with
owners and operators which would require payments to owners or operators
in arty calendar year under such agreements in excess of $10,000,000. In
carrying out the program, in each fiscal year after the fiscal year ending
September 30, 1980, the Secretary shall not enter into agreements with
owners and operators which would require payments to owners or operators
in any calendar year under such agreements in excess of $30,000,000. Not
more than 15 percent of the funds authorized to be appropriated in any
fiscal year after the fiscal year ending September 30, 1980, may be used
for agreements entered into with owners or operators in any one State. (84
Stat. 1471; Act of January 2, 1980, 93 Stat. 1317; 16 U.S.C. $ 1310)
EXPLANATORY
NOTE
1980 Amendment.The Act of January2,
1980 (Public bw 96-182, 93 Stat. 1317),
amendedSection11by inserting“in eachfi~
cal year throughthe fiscalyear endingSep

tember30, 1980:’ aftertheword “program”
in thesecondsentenceandby addingthelast
twosentences.The 1980Act doesnot appear
herein.

%. 12. [Rules and re~lations.]-The
Secretary shall prescribe such
regulations as he determines necessary and desirable to carry out the provisions of this Act. (84 Stat. 1471; 16 U.S.C. $ 1311)
EXPLANATORY
NOTE
~datiw
History. H.R. 15770, Public
hw 91-559 in the 91st Congress. Reported
in House from Merchant Marine and Fishcries July 16, 1970; H.R. Rept. No. 91-1307.

Passed
Senate
cember
Senate

House October 5, 1970. Reported in
from Agriculture and Forestry De3, 1970; S. Rept. No. 91-1393. Passed
December 7, 1970.
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An act consenting to the Susquehanna River Basin compact, enacting the same into law thereby
mating the United States a signatory party, making certain reservations on behalf of the
United States, and for related purposes. (Act of December 24, 1970, Pubfic Law 91-575,
84 Stat. 1509)

Hon
1. The consent of Congress is hereby given to the Susquehanna
River Basin compact in the form substantially as follows, and the compact
is hereby enacted into law thereby making the United States a signatory
party thereto:
“SUSQUEHANNA

RIVER BASIN COMPACT
“Preamble

“Whereas the signatory parties hereto recognize the water resources of
the Susquehanna River Basin as regional assets vested with local, state,
and national interest for which they have a joint responsibility; and
declare as follows:
“ 1. The conservation, utilization, development, management, and control of the water resources of the Susquehanna River Basin under comprehensive multiple purpose planning will bring the greatest benefits and
produce the most efficient service in the public interest; and
“2. This comprehensive planning administered by a basin-wide agency
will provide flood damage reduction, conservation and development of surface and ground water supply for municipal, industrial, and agricultural
uses, development of recreational facilities in relation to reservoirs, lakes
and streams, propagation of fish and game, promotion of forest land management, soil conservation, and watershed projects, protection and aid to
fisheries, development of hydroelectric power potentialities, improved navigation, control of the movement of salt water, abatement and control of
water pollution, and regulation of stream flows toward the attainment of
these goals; and
“3. The water resources of the basin are presently subject to the duplicating, overlapping, and uncoordinated administration of a large number
of governmental agencies which exercise a multiplicity of powers resulting
in a splintering of authority and responsibility; and
“4. The Interstate Advisory Committee on the Susquehanna River
Basin, created by action of the states of New York, Pennsylvania, and Maryland, on the basis of its studies and deliberation has concluded that regional
development of the Susquehanna River Basin is feasible, advisable, and
urgently needed, and has recommended that an intergovernmental compact
with Federal participation be consummated to this end; and
“5. The Congress of the United States and the executive branch of the
Federal government have recognized a national interest in the Susquehanna
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River Basin by authorizing and directing the Corps of Engineers of the
Department of the Army, the Department of Agriculture, the Department
of Health, Education and Welfare, the Department of Interior, and other
Federal agencies to cooperate in making comprehensive surveys and reports
concerning the water resources of the Susquehanna River Basin in which
individually or severally the technical aid and assistance of many Federal
and state agencies have been enlisted, and which are being or have been
coordinated through a Susquehanna River Basin Study Coordinating Committee on which the Corps of Engineers of the Department of the Army,
the Department of Agriculture, the Department of Commerce, the Department of Health, Education and Welfare, the Department of Interior,
the Department of Housing and Urban Development and its predecessor
Housing and Home Finance Agency, the Federal Power Commission, and
the States of New York, Pennsylvania, and Maryland are or were represented; and
“6 Some three million people live and work in the Susquehanna River
Basin and its environs, and the government, employment, industry, and
economic development of the entire region and the health, safety, and
general well being of its population are and will continue to be affected
vitally by the conservation, utilization, development, management, and control of the water resources of the basin; and
“7. Demands upon the water resources of the basin are expected to
mount because of anticipated increases in population and by reason of
industrial and economic growth of the basin and its service area; and
“8. Water resources planning and development are technical, complex,
and expensive, often requiring fifteen to twenty years from the conception
to the completion of large or extensive projects; and
“9. The public interest requires that facilities must be ready and operative when and where needed, to avoid the damages of unexpected floods
or prolonged drought, and for other purposes; and
“10. The Interstate Advisory Committee on the Susquehanna River
Basin has prepared a draft of an intergovernmental compact for the creation
of a basin agency, and the signatory parties desire to effectuate the purposes
thereofi Now therefore
“The States of New York and Maryland and the Commonwealth of Pennsylvania, and the United States of America hereby solemnly covenant and
agree with each other, upon the enactment of concurrent legislation by the
Congress of the United States and by the respective State legislatures, to
the Susquehanna River Basin Compact which consists of this Preamble and
the Articles that follow.
“ARTICLE
“SHORT

TITLE,

DEFINITIONS,

1

PURPOSES,

AND LIMITATIONS

“Section l.1—Short
Title. This compact shall be known and may be
cited as the Susquehanna River Basin Compact.
“1.2-Definitions.
For the purpose of this compact, and of any supplemental or concurring legislation enacted pursuant to it:

December

24, 1970
SUSQUEHANNA

RIVER

BASIN COMPACT

2565

“ 1. ‘Basin’ shall mean the area of drainage of the Susquehanna River
and its tributaries into Chesapeake Bay to the southern edge of the Pennsylvania Railroad bridge between Havre de Grace and Perryville, Maryland.
“2. ‘Commission’ shall mean the Susquehanna River Basin Commission
hereby created, and the term ‘Commissioner’ shall mean a member of the
commission.
“3. ‘Cost’ shall mean direct and indirect expendhures, commitment, and
net induced adverse effects, whether or not compensated for, used or incurred in connection with the establishment, acquisition, construction,
maintenance, and operation of a project.
“4. ‘Diversion’ shall mean the transfer of water into or from the basin.
“5. ‘Facility’ shall mean any real or persoml property, within or without
the basin, and improvements thereof or thereon, and any and all rights of
way, water, water rights, plants, structures, machinery, and equipment acquired, constructed, operated, or maintained for the beneficial use of water
resources or related land uses or otherwise including, without limiting the
generality of the foregoing, any and all things and appurtenances necessary,
useful, or convenient for the control, collection, storage, withdrawal, diversion, release, treatment, transmission, sale, or exchange of water; or for
navigation thereon, or the development and use of hydroelectric energy
and power, and public recreational facilities; or the propagation of fish and
wildlife; or to conserve and protect the water resources of the basin or any
existing or future water supply source, or to facilitate any other uses of any
of them.
“6. ‘Federal government’ shall mean the government of the United States
of America, and any appropriate branch, department, bureau, or division
thereof, as the case may be.
“7. ‘Project’ shall mean any work, service, or activity which is separately
planned, financed, or identified by the commission, or any separate facility
undertaken or to be undertaken by the commission or otherwise within a
specified area, for the conservation, utilization, control, development, or
management of water resources which can be established and utilized independently or as an addition to an existing facility and can be considered
as a separate entity for purposes of evaluation.
“8. ‘Si-tory
party’ shall mean a state or commonwealth party to this
compact, or the Federal government.
“g. ‘Water’ s~ll me~ both surface and underwound waters which are
contained within the drainage area of the Susquehanna River in the states
of New York, Pennsylvania, and Maryland.
‘‘ 10. ‘Water resources’ shall include all waters and related natural resources within tie basin.
“11. ‘Withdrawal’ shall mean a taking or removal of water from any
source within the basin for use within the basin.
“12. ‘Person’ shall mean an individual, corporation, partnership, unincorporated association, and the like and shall have no gender, and the
singular shall include the plural.
“1.3-Purpom
and Findings. That legislative bodies of the respective
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signatory parties hereby find and declare:
“ 1. The water resources of the Susquehanna River Basin are affected
with a local, state, regional, and national interest, and the planning, conservation, utilization, development, management, and control of these resources,
under appropriate
arrangements
for intergovernmental
cooperation, are public purposes of the respective signatory parties.
“2. The water resources of the basin are subject to the sovereign rights
and responsibilities of the signatory parties, and it is the purpose of this
compact to provide for a joint exercise of these powers of sovereignty in
the common interest of the people of the region.
“3. The water resources of the basin are functionally interrelated, and
the uses of these resources are interdependent. A single administrative
agency is therefore essential for effective and economical direction, supervision, and coordination of water resources efforts and programs of federal,
state, and local governments and of private enterprise.
“4. Present and future demands require increasing economies and efficiencies in the use and reuse of water resources, and these can be brought
about only by comprehensive planning, programming, and management
under the direction of a single administrative agency.
“5. In general, the purposes of this compact are to promote interstate
comity; to remove causes of possible controversy; to make secure and protect
developments within the states; to encourage and provide for the planning,
conservation, utilization, development, management, and control of the
water resources of the basin; to provide for cooperative and coordinated
planning and action by the signatory parties with respect to water resources;
and to apply the principle of equal and uniform treatment to all users of
water and of water related facilities without regard to political boundaries.
“6. It is the express intent of the signatory parties that the commission
shall engage in the construction, operation, and maintenance of a project
only when the project is necessary to the execution of the comprehensive
plan and no other competent agency is in a position to act, or such agency
fails to act.
“l.&Powers
of Con~ess; Witidrawd.
Nothing in this compact shall
be construed to relinquish the functions, powers, or duties of the Congress
of the United States with respect to the control of any navigable waters
within the basin, nor shall any provisions hereof be construed in derogation
of any of the constitutional powers of the Congress to regulate commerce
among the states and with foreign nations. The power and right of the
Congress to withdraw the Federal government as a party to this compact
or to revise or modify the terms, conditions, and provisions under which
it may remain a party by amendment, repeal, or modification of any Federal
statute applicable hereto is recognized by the signatory parties.
“1.5-Duration
of Compact.
“(a) The duration of this compact shall be for an initial period of 100
years from its effective date, and it shall be continued for additional periods
of 100 years if not less than 20 years nor more than 25 years prior to the
termination of the initial period or any succeeding period none of the
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signatory states, by authority of an act of its legislature, notifies the commission of intention to terminate the compact at the end of the then current
100-year period.
“(b) In the event this compact should be terminated by operation of
paragraph (a) above, the commission
shall be dissolved,
its assets and liabilities

transferred

therein,

and

of the

signato~

in accordance

its corporate

with

affairs

parties

or,

the

wound

failing

equities

of the

signatory

up in accordance

agreement,

“ARTICLE

with

by act of the

parties

agreement

Congress.

2

“ORGANIZATION

AND AREA

“Section
2.1—Commission
Created. The Susquehanna River Basin
Commission is hereby created as a body politic and corporate, with succession for the duration of this compact, as an agency and instrumentality of
the governments of the respective signatory parties.
“2.2-Commission
Membership. The members of the commission
shall
be

the

governOr

to act

for

United

him,

States

or

the

designee

of

and

one

member

to be

to serve

“2.3-Alternates.
pointed

An

by its member

laws of the
shall

si~atory

represent

the

at the

office

the

the

pleasure

alternate

governor

of

each

appointed

by

the

of

from

the

President.

each

signatory

of the commission

unless

party.

The

alternate,

member

and

act

of alternate,

it shall

for

be filled

shall

of the

event

same

state,

provided

absence

In the

in the

party

otherwise

in the
him.

signatory
President

of

the

be

ap

by the
member,

of a vacancy

manner

as the

in

original

appointment.
“2.+Com~nsation.
serve
for

without

Members

of

from

the

compensation

necessary

expenses

incumed

the

commission

commission

in and

incident

but

and

alternates

may

be

shall

reimbursed

to the performance

of their

duties.
“2.5-Voting
the

Power.

commission

favor

may

Each

be

is entitled

unless

three

of

to one
the

vote.

four

No

action

of

members

vote

in

thereof.

“2.6-Organization
its own

and

organization

lations

governing

by the

election

lt

member

taken

shall

and

its meetings
of a chairman

provide

by

its rules

discretion

of an advisor

sion,

may

who

attend

and

the

basin.

only

to

basin,
proposes

discharge
Outside

the

and

extent
where

to act.

for

the

basin,

necessary
necessary

adopt

transactions.

the

of the

Commission.
powers,

the

commision

to

implement

subject

to the

shall
the

It shall
from

appointment

without

its functions,
the

commission

shall

vice<hairman

to serve

of

The
and

and
and

all meetings

“2.7 -Jtisdi&on
ercise,

Procedwe.

procedure,

by

The
and

each

shall

the

in his
commis-

its committees.
shall

within

have,

the

limits

act at its discretion,

its responsibilities
consent

annually

member

from
and

for
regu-

its members.

commission
duties

and

organize

among

compensation
commission

provide

rules

of

the

state

within
wherein

exof
but
the
it
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“ARTICLE
“POWERS

AND DUTIES

24, 19~0

3

OF THE COMMISSION

“Section 3.1 —Gneral.
The Commission shall develop and effectuate
plans, policies, and projects relating to the water resources
of the basin. It
shall

adopt

sources
direct

and

promote

conservation
the planning,

the

financing

uniform

and

and

development,

of

coordinated

management

water

in the

operation,

resources

policies

basin.
and

projects

for

It shall

subject

according

water

re-

encourage

and

to applicable

laws

to

such

plans

and

policies.
“3.2-Poficy.
utilize
of

It is the

the functions,

government

mission
this

policy

powers,

to

the

is directed

extent

the

signatory

duties

consistent

to utilize

those

parties

of the existing
with

offices

this

and

to

preserve

offices

and

compact,

and

agencies

for

the

Budgets.

The

and

agencies
the

com-

purposes

of

compact.

“3.3<omprehensive
accordance

Plan,

with

Article

“ 1. A comprehensive
and interested
and

use

“2.

of the

A

shall

water

resources

seeable

period

proposed

as the

projects

private

projects

projects

period;
“3.

of

proposed

to

annual

consistent
budget

with

current
the

in

adopt:
water

range

users

development

upon

to be
may

the

comprehensive

of the quantity
served

for

determine,

to satisfy

such

the

basin,

together

be

undertaken

such

the

of

fore-

by existing

and

all public

and

including

with

plan,
quality

reasonably

balanced

needs,
by

and

a separate

statement

commission

during

of
such

expense

budget

commission’s

program,

Commission.

The

and

an

annual

projects,

and

capital

budget

facilities

for

the

period.

“3.4-Powers
“ 1. Plan,
extend,

of
design,

develop,

erties,

be necessary,

acquire,
and

convenient,

limitation

facilities,

facilities,

and

services

“2. Establish
standards
and facilities
in the basin
without

construct,

operate,

activities,

works,

with appropriate
and long

presentation

commission

required

and

basin;

based

area

commission

formulate

and
An

and

of the

the

affecting

shall

consultation

program,

a systematic

needs

and

for the immediate

resources

resources

include

after

bodies

water

water

Pro~am

14 of this compact,
plan,

public

which

the

of

and

trunk

thereto

any and

all projects,

water,

are
for

of planning,
to the extent

mains

watershed

which

for

determined
the

sewage

water

own,

by the

purposes

improve,

facilities,

prop

commission

to

of this compact.

design,
and operation
of all projects
they affect water resources,
includlng

transmission

management

may:
complete,

maintain

or useful

pipelines,

commission
reconstruct,

and

lines,

other

waste

stream

and

distribution,

programs,

local

and

ground

treatment
lake

plants

recreational

flood

protection

water

recharging

operations.
“3.
use,

Conduct

and sponsor

conservation,

the capacity,

research

management,

adap=bility,

on water

resources

development,

and best utility

of each

control,
facility

and their

planning,

and protection,
thereof,

and

and collect,
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compile, correlate,
and

uses

in the

including

to other

resources,

ment,

relation

between

and

“4.

uses,

“5.

Conduct

tions,

and

the

resources

of

legislative

branches

Negotiate

available
any

of

the

terms

such

compact

powers

water

other

of

move-

economic

other

be

surface

and

as needed

for

purposes.

investigations,

tests,

required

and

opera-

to formulate

presentation

of

the

commission

services,

subject

and
to

concerning

of the
to

needs

and

executive

and

aids as may be lawfully
or assist

receive

md

provisions,
powers
to

to carry

them

be

and

be

have

its express

by

or desirable.
delegated

and

to it

exercise

powers

implied
therefrom.
rules and regulations

upon

required

necessary

as may

law,

out

in effectuating

accept

as may

may deem

different

reasonably
may be
amend,
and repeal

or other

to finance

pursuant

or convenient

and reports

the

sources

and

and

parties.

gifts,

otherwise

or

for

compact,

and
other

or

necessary

powers
which
“9. Adopt,

signatory

this

relation

systematic

as may

law or as the commission

Exercise

this

of

and

when

information

and

or private

conditions,

or state

“8.
by

public

resources

the

plan.

policies

grants,

purposes

and

Federal

of the

loans,

from

water

thereto,

basin

and

interpret

information

and disseminate

basin

water

ground

demand

maintenance,

surface

relating

of the

the

water

on

thereto

technology,

and
such

comprehensive

publish,

problems

and

quality

and

data

data

2569

conditions.

coordinate,

warning,

the water

price

publicize

ground

Prepare,

“7.

water

and

compile

administer

“6.

COMPACT

limitation

water

hydrological

data,

flood

without

industrial

compile,

water

water

and

general

Collect,

ground

BASIN

analyze, report, and interpret
basin,

water
factors,

RIVER

and

all
other

to implement

this

compact.
“3.5-Duties

of

“ 1. Develop
resources,
resources

and

adopt,

tie

Commission.

effectuate
promote,

conservation,

and implement

plans,
and

commission
and

coordinate

control,

the planning,

The
policies,

policies

utilization,

and

development,

shall:

projects

relating

and

to water

standards

management,

and financing

for

and

water

promote

of water

resources

projects.
“2.

Undertake

operate,

and

of the
tuate
“3.

basin,
any

of the
by

on the
Assume

it determines
that

the

of this

manage,

and surveys,

and facilities

it is deemed

provisions

and

commission

and acquire,

in regard

to the water

to do

so to activate

necessary

after

control

to be

investigation
of

so requires.
by an affected

the

water

interstate

and

public

resources

resources
or effec-

in all matters

in nature

hearing

comprehensive

lf the commission
si~atory

construct,

compact.
or

to have

water resources
and water resources
management.
jurisdiction
in any matter affecting
water resources

effectuation

this compact
requested

the

studies,

projects

whenever

Administer,

termined
effect
“4.

investigations,

maintain

party

upon

plan

or the

finds

upon

that

the

due

whenever

notice

given,

implementation
subsequent

party

will

take

and

regulations

of the

commission

are

complied

with,

and

of

hearing
the

essary action,
the commission
may relinquish
jurisdiction.
“5. lnvesti~te
and determine
if the requirements
of the compactor
rules

de-

a major

necthe

if satisfac-
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tory progress has not been made, institute
name

in any

compliance
rules
tion

state

with

and

or

federal

any and

reguhtions

by its own

the

signatory

commissions,

obligations

and

the
any

in

aid

the

authority

the

tration

in the
may:

basin.

“ 1. Advise,
“2.

operation,
agement
“3.

any

ac-

other

plan

effectively

the

within

without

modify

legislation
shall
of

resources

limitation

thereto,

or

promote

Federal,

water

assist,

or

or en-

its jurisdiction.

programs

with

financially

repeal,

any

commission

and

of
de-

compact.

to

to enact
The

but

adopt

and

or instrumentality

of
plans

facilities

or for
and

state,

administhe

otherwise

and
any

so far

separate

in the

of any

in the

com-

cooperate

basin,

installation

for

of

and

particular
with

other

permit

signatory

construction,
man-

purpose;

as consistent

plans
and

of the

design,

the

other

specifications

which

any

operating

thereof,

structures,

systems,

incorporate

organizations

of this

restrictions

subdivision

control

hensive

end,

agency

political

and

construed

concerned

contract,

maintenance

projects

be

activities

enactment

its officers,

agencies;

and

Develop

“4.

this

of river

sources

istration

To

all such

or of any

the

seek

enable

to accomplish

party

and

it will
to

terms

shall

agencies

consult,

and

Employ

parties

An

Jurisdiction.

the

Coo~ration.

of

private

agents

signatory

and

and

mission
any

thereto.

and shall be conducted

that

required

and

conditions

coordination

be

under

compact

of any

additional

municipal,

with

compel

or any of the

pursuant

Further

agrees

as will

assumed

“3.7-Coordination
and

and

boards,

duties

Nothing

force

in its own
to

of this compact

adopted

parties

legislation

partments,
“(b)

or actions
jurisdiction

of the commission

Legislation

of

additional

qualify

an action

competent

counsel.

fich

such

of

all of the provisions

in the name

“3.6-Cooperative
“(a)

court

of the commission

shall be instituted

24, 1970

the

water
the

public

re-

compre-

and

decentralized

private
admin-

thereofi
Qualify

tofore

as a sponsoring

or hereafter

planning,

enacted

conservation,

agency

under

to provide

utilization,

any

financial

Federal

legislation

or other

development,

assistance

management,

herefor

the

or control

of wate~ resources.
“3.8-Allocations.
“(a)

The

appears,

Diversions.

commission

to allocate

to this compact

shall

the waters

and

impose

quirements.
“(b) The commission
appears
other

enter

into

states

with

respect

als, and
“(c)
a prior

and

Releases.

power

from

of the basin
related

shall

to

have

have

agreements
to in-basin

time

conditions,
power
with

time

from

time

and

to

river

time

basin

out-of-basin

as the

the states

obligations,

other

and

to

to and among

need

signatory
release

as the

reneed

commissions

allocations,

or

withdraw-

diversions.

No allocation
appropriation

of right

in respect

deemed

to constitute

of waters

made

pursuant

of the

waters

of the

to the

use

of those

an apportionment

to this section
basin

waters,
of

or

nor
the

confer
shall

waters

any

shall
any
such

of the

constitute
superiority
action

basin

be

among
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parties hereto. This subsection shall not be deemed to limit or restrict

the

the power
supply,
deem
the

of the commission

with

a duration

necessary

for

to enter

not

the

into

exceeding

benefit

or

covenants

the

life

with

of

development

this

of

respect

to water

compact,

the

as it may

water

resources

of

basin.

“3.9-Rates

and

lic hearing
charges,

upon
and

Char~s.The

due

tolls,

by any

department,

facilities

owned

notice

and

may

classifications

office,
or

commission,
given

by

alter,

thereof,

or agency

operated

from

fix,

without

of any

it, and

time
and

after

rates,

regulation

signatory

any

to time

revise
party,

services

or

pub

rentals,

or control

for

the

products

use of

which

it

provides.
“3.10-Referral
of

the

and

basin,

mission

except

under

projects

requiring

or other

shall

entity

or appropriate

affecting

review

3 following,

authority

commission

No

not

paragraph

governmental
by the

Review.

those

the

and

water

approval

be undertaken

prior

of the

the

by any

to submission

agencies

resources

by

to and

signatory

com-

person,
approval

parties

for

re-

view.
“ 1. All

water

permission

resources

to proceed

legislative

action

or agency

of a signatory

planning,
of

the

signatory

listings

of all permits

of the

signatory

review

parties

or

other

and

regulation

powers,

the

actions

be submitted

To

duties

office

assure

in the

of water

monthly

taken,

by offices

re-

or agency

that

basin,

to the

of
by

of an office

and

or control

approval.

within

form

is required

to the appropriate

or similar

shall

or

functions,
management,

all projects

granted,

a permit

or by rule

as heretofore
for

of

which

or implementation

having

development,

party

is apprised

party

party

shall be submitted

mission

for

construction

of a signatory

conservation,

sources

projects

with

the

com-

reports

and

or agencies

commission

in a manner

prescribed
“Those

by it.
projects

pursuant

to the

provisions
commission

of paragraphs
2(ii) and 2(iii) following
shall be submitted
through
appropriate
offices
or agencies
of a signatory

to the
party,

except
shall

that,
be

“2.

also

if no agency

submitted

mission
the

which

shall

require

commission

of a signatory

directly

to the

party

approval

has jurisdiction,

commission

in such

such

manner

projects

as the

com-

prescribe.

Approval

of the commission

shall

be required

for,

but

not

limited

to,

following

“(i)

All projects

on

or crossing

the boundary

between

any two

signatory

states;
“(ii)

Any

“(iii)

Any

determined
functions,

project

involving

project

within

by the commission
powers,

management,
water

Any

within

project

as provided

comprehensive

and

in the

of water
another

which

in Article
pbn

diversion

of water;

boundaries

of any signatory

or by any agency

duties

or control

resources

“(iv)
ing,

the
tie

signatory

has been
14,

planning,

resources

for the development

conservation,
to have

state;

included

Section

14.1,

state

of a signatory

found

party

and

having

development,

a significant

effect

on

and

by the commission
as a part

of the water

of the
resources

after

hear-

commission’s
of the basin,

December
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which would have a significant effect upon the plan.
“3. Review and approval by the commission
shall not be required

or

“(i)

Projects

tablished

which

by legislative

of an office
duties

fall

or

agency

resources.

The

or other

form

unless

a signatory

and

the

“fii)

and

“4.

or

control

and

given,

and

after
of

of

of the
be

by the

an adverse,
of the basin,

commission

approval
as not

requiring

if it determines

of

disapprove

its

that

the

development,

the

the

basin

and

project,

resources,

man-

may

modify

if it determines

of the conservation,

water

or

is required.

so classified.

for

parties

projects.
shall

development,

or is in conflict

And

interested

available

the

appropriate

the procedure
procedure

include

public

with

for

at the

hearing

under

rules

shall
for

review
on

agencies,

and to present
that

offices

or

of submission,

hearing

persons,

to be heard

proceedings

made

with

shall establish

water

opportunity

it shall

cause

commission

consultation

parties

consideration

and signatory

transcript

resources

conservation,

interest

or imagency

plan.

diversions

with

may

resources

may

of the basin’s

commission,

of

projects

a project

proper

water
or

of the signatory

review,

units,

the

or control

comprehensive

proval

approve

to obtain

or by the

on water
in writing

and

or control

construction

commission

are

powers,

are not required
with

es-

or regulation

functions,

commission

by the

to the

of

that
as they

is not in the best

management,
The

notified

classified

shall

or

effect

so long

as modified,

projects

for:

designation

management,

to proceed

project

or

or by rule

having

by the

party

detrimental

that the project

“5.

are
for

commission

approve

agencies

such

has been

which

is not

agement,

the

that

approval,

The

project

of those

or an interstate

of a signatory

Projects

party

of permission

sponsor

agency

review

and

party

project

by the

sponsors

party

development,

it is determined

cumulative,

classification

of a signatory

of a signatory

of water

of

exempt

conservation,

a permit

adverse

an

action

in the planning,

plementation,

into

and

due

a~

notice

governmental

evidence.

A complete

be made

and

purpose

adopted

preserved,
by the

commission.
“6.

Any

article
judicial

review

action
the

determination

or

effective
with
be

graph
“7.

in any

court

date

for
of

of

such

the

the claimed
in that
subject

commission

pursuant

for judicial

review

competent
review

effect

portion

of

jurisdiction,

to judicial

sought

concerning

below

basin

review

to

be

within

under

the

to such

provided

that

90

area

days

reviewed;
under

a proper
the

but

Section

minimum

an

from
a de3. 10–

the flow

of a signatory

particular

or any

be subject

within

a diversion,

of reducing
the

to this article
shall

is commenced

determination

of the commission

of water
shall

providing

proceeding

termination
2(ii)

of the

of the compact

provisions

party,
of para-

7 below.
Any

ction

of

with

the

signatory

the

claimed

effect

water

in that portion

party,

and

compact,

party

commission

of reducing

of the basin

notwithstanding
may

have

deeming

itself

concerning

review

the

aggrieved

a diversion
below

which
powers

of commission

by an
under
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MANAGEMENT

AND CONTROL

“SAon
5.1 —&neral
Powers.
“(a) The commission may undertake or contract for investigations, studies, and surveys pertaining to existing water quality, effects of varied actual
or projected operations on water quality, new compounds and materials
and probable future water quality in the basin. The commission may receive,
expend, and administer funds, Federal, smte, local, or private as may be
available to carry out these functions relating to water quality investigations.
“@) The commission may acquire, construct, operate, and maintain projects and facilities for the management and control of water quality in the
basin whenever the commission deems necessary to activate or effectuate
any of the provisions of this compact.
“5.2-Policy
and Standards.
“(a) In order to conserve, protect, and utilize the water quality of the
basin in accordance with the best interests of the people of the basin and
the states, it shall be the policy of the commission to encourage and coordinate the efforts of the signatory parties to prevent, reduce, control and
eliminate water pollution and to maintain water quality as required by the
comprehensive plan.
“~) The legislative intent in enacting this article is to give specific emphasis to the primary role of the states in water quality management and
control.
“(c) The commission shall recommend to the signatory parties the es@blishment, modification, or amendment of standards of quality for any
waters of the basin in relation to their reasonable and necessary use as the
commission shall deem to be in the public interest.
“(d) The commission shall encourage cooperation and uniform enforcement programs and policies by the water quality control agencies of the
signatory parties in meeting the water quality s~ndards established in the
comprehensive plan.
“(e) The commission may assume jurisdiction whenever it determines
after investigation and public hearing upon due notice given that the effectuation of the comprehensive plan so requires. After such investigation,
notice, and hearing, the commission may adopt such rules, regulations, and
water quality standards as may be required to preserve, protect, improve,
and develop the quality of the waters of the basin in accordance with the
comprehensive plan.
“5.3-Cooperative
Administration
and Enforcement.
“(a) Each of the signatory parties agrees to prohibit and control pollution
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of the waters of the basin according to the requirements of this compact
and to cooperate faithfully in the control of future pollution in and abatement of existing pollution from the waters of the basin.
“(b) The commission shall have the authority to investigate and determine
if the requirements of the compact or the rules, regulations, and water
quality standards of the commission are complied with and if satisfactory
progress has not been made, may institute an action or actions in its own
name in the proper court or courts of competent jurisdiction to compel
compliance with any and all of the provisions of this compact or any of the
rules, regulations, and water quality standards of the commission adopted
pursuant thereto.
“5.4-Furtier
Jurisdiction. Nothing in this compact shall be construed
to repeal, modify, or qualify the authority of any signatory party to enact
any legislation or enforce any additional conditions and restrictions to lessen
or prevent the pollution of waters within its jurisdiction.
“ARTICLE
“FLOOD

6

PROTECTION

“Section 6.1—Flood bntrol
Au~ority.
The commission may plan, deconstruct and operate and maintain projects and facilities it deems
necessary
or desirable for flood plain development and flood
damage
reduction. It shall have power to operate such facilities and to store and release
waters of the Susquehanna River and its tributaries and elsewhere within
the basin, in such manner, at such times, and under such regulations as the
commission may deem appropriate to meet flood conditions as they may
arise.
“6.2-Re@lation.
“(a) The commission may study and determine the nature and extent of
the flood
plains of the Susquehanna River and its tributaries. Upon the
basis of the studies, it may delineate areas subject to flooding, including but
not limited to a classification of lands with reference to relative risk of
flooding
and the establishment of standards for flood plain use which will
promote economic development and safeguard the public health, welfare,
safety, and property. Prior to the adoption of any standards delineating the
area or defining the use, the commission shall hold public hearings with
respect to the substance of the standards in the manner provided by Article
15. The proposed stindards shall be available from the commission at the
time notice
is given,
and interested persons shall be given an opportunity
to be heard thereon at the hearings.
“(b) The commission shall have power to promulgate, adopt, amend, and
repeal from time to time as necessary, standards relating to the nature and
extent of the uses of land in areas subject to flooding.
“(c) ln taking action pursuant to subsection (b) of this section and as a
prerequisite thereto, the commission shall consider the effect of particular
uses of the flood
plain in question on the health and safety of persons and
property in the basin, the economic and technical feasibility of measures
sign,
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issued by the commission pursuant to this compact shall be construed to require the demolition,
removal, or alteration of any structure in place or under construction prior
to the issuance thereof, without the payment ofjust compensation therefor.
However, new construction or any addition to or alteration in any existing
structure made or commenced subsequent to the issuance of such rule or
regulation, or amendment, shall conf;rm thereto.
“6.4-Existing
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to control

flood

River and its

tributaries and to cooperate faithfully in these respects.
“6.7-Other
Authority. Nothing in this article shall be construed to prevent or in any way to limit the power of any signatory party, or any agency
or subdivision thereof, to issue or adopt and enforce any requirement or
requirements with respect to flood plain use or construction thereon more
stringent than the rules, regulations, or encroachment lines in force pursuant to this article. The commission may appear in any court of competent
jurisdiction to bring actions or proceedings in law or equity to enforce the
provisions of this article.
“6.8-Debris.
The signatory states agree that dumping or littering upon
or in the waters of the Susquehanna River or its tributaries or upon the
frozen surfaces thereof of any rubbish, trash, litter, debris, abandoned prop-
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erties, waste material, or offensive matter, is prohibited and that the law
enforcement officials of each state shall enforce this prohibition.
“ARTICLE 7
“WATERSHEDMANAGEMENT
“Swtion
7.1—Watersheds
&nerally.
The commission shall promote
sound practices of watershed management in the basin, including projects
and facilities to retard runoff and waterflow and prevent soil erosion.
“7.2-Soil
Conservation and Land and Forest Management. The commission, subject to the limitations in Section 7.4@) may acquire, sponsor,
or operate facilities and projects to encourage soil conservation, prevent
and control erosion, and promote land reclamation and sound land and
forest management.
“7.3-Fish
and Wildlife. The commission, subject to the limitations in
Section 7.4@) may acquire, sponsor, or operate projects and facilities for
the maintenance and improvement of fish and wildlife habitat related to
the water resources of the basin.
“7.4-Cooperative
Planning and Operation.
“(a) The commission shall cooperate with the appropriate agencies of the
signatory parties and with other public and private agencies in the planning
and effectuation of a coordinated program of facilities and projects authorized by this article.
“(b) The commission shall not acquire or operate any such project or
facility unless it has first found and determined that no other suitable unit
or agency of government is in a position to acquire or operate the same
upon reasonable conditions, or such unit or agency fails to do so.
“ARTICLE 8
“RECREATION
“Seetion 8.1—Development.
The commission may provide for the development of water related public sports and recreational facilities. The
commission on its own account or in cooperation with a signatory party,
political subdivision or any agency thereof, may provide for the construction, maintenance, and administration of such facilities, subject to the provisions of Section 8.2 hereof.
“8.2-boperative
Planning and Operation.
“(a)The commission shall cooperate with the appropriate agencies of the
signatory parties and with other public and private agencies in the planning
and effectuation of a coordinated program of facilities and projects authorized by this article.
“@) The commission shall not operate any such project or facility unless
it has first found and determined that no other suitable unit or agency of
government is available to operate the same upon reasonable conditions.
“8.3-Operation
and Maintenance. The commission, within limits prescribed by this article, shall:
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“ 1. Encourage activities of other public agencies having water related
recreational interests and assist in the coordination thereofi
“2. Recommend standards for the development and administration of
water related recreational facilities;
“3. Provide for the administration, operation, and maintenance of recreation facilities owned or controlled by the commission and for the letting
and supervision of private concessions in accordance with this article.
“8.4-Concessions.
The commission, after public hearing upon due notice given shall provide by regulation a procedure for the award of contracts
for private concessions in connection with its recreational facilities, including any renewal or extension thereof, under terms and conditions determined by the commission.
“ARTICLE 9
“OTHER PUBLICVALUES
“Section 9.1—inherent
Values. The signatory parties agree that it is a
purpose of this compact in effectuating the conservation and management
of water resources to preserve and promote the economic and other values
inherent in the historic and the scenic and other natural amenities of the
Susquehanna River Basin for the enjoyment and enrichment of future generations, for the promotion and protection of tourist attractions in the basin,
and for the maintenance of the economic health of allied enterprises and
occupations so as to effect orderly, balanced, and considered development
in the basin.
“9.2-Project
Compatibility.
To this end, the signatory parties agree
that in the consideration, authorization, construction, maintenance, and
operation of all water resources projects in the Susquehanna basin, their
agencies and subdivisions, and the Susquehanna River Basin Commission
will consider the compatibility of such projects with these other public values.
“9.3-Re@ation
Standards. The commission may recommend to governmental units with jurisdiction within areas considered for scenic or historic designation minimum standards of regulation of land and water use
and such other protective measures as the commission may deem desirable.
“9.4-Loed
Area Protection. The commission may draft and recommend for adoption ordinances and regulations which would assist, promote,
develop, and protect hose areas and the character of their communities.
Local governments may consider parts of their area which have been designated scenic or historic areas under the provisions of this article separately
from the municipality as a whole, and pursuant to the laws of the state
governing the adoption of those regulations generally may enact regulations
limited to the designated area. In making recommendations to a local government which is partly in and partly out of such a scenic or historic area
the commission may make recommendations for the entire municipality.
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“ARTICLE 10
“HYDROELECTRICPOWER
“Section 10.1—Development.
The waters of the Susquehanna River and
its tributaries may be impounded and used by or under authority of the
commission for the generation of hydroelectric power and hydroelectric
ener~ in accordance with the comprehensive plan.
“10.2-Power
Gneration.
The commission may develop and operate,
or authorize to be developed and operated, dams and related facilities and
appurtenances for the purpose of generating hydroelectric power and hydroelectric energy.
“lo.3Transmission.
The commission may provide facilities for the
transmission of hydroelectric power and hydroelectric energy produced by
it where such facilities are not otherwise available upon reasonable terms,
for the purpose of wholesale marketing of power and nothing herein shall
be construed to authorize the commission to engage in the business of direct
sale to consumers.
“10.4-Development
tintracts.
The commission, after public hearing
upon due notice given, may enter into contracts on reasonable terms, consideration, and duration under which public utilities or public agencies may
develop hydroelectric power and hydroelectric energy through the use of
dams, related facilities, and appurtenances.
“10.5-Rates
and Char~.
Rates and charges fixed by the commission
for power which is produced by its facilities shall be reasonable, nondi~
crimimtory, and just.
“ARTICLE 11
“REGULATION OF WITHDRAWALAND DIVERSIONS;PROTECTEDAREASAND
EMERGENCIES
“Section 11.1—Power of Re@ation.
The commission may reguhte and
control withdrawals and diversions from surface waters and ground waters
of the basin, as provided by this article. The commission may enter into
agreements with the signatory parties relating to the exercise of such power
or regulation or control and may delegate to any of them such powers of
the commission as it may deem necessary or desirable.
“11.2—Detemination
of Protected Area. The commission, from time
to time after public hearing upon due notice given, may determine and
delineate such areas within the basin wherein the demands upon supply
made by water users have developed or threaten to develop to such a degree
as to create a water shortage or impair or conflict with the requirements
or effectuation of the comprehensive plan, and any such area may be designated as a protected area, with the consent of the member or members
from the affected state or states. The commission, whenever it determines
that such shortage no longer exists, shall terminate the protected status of
such area and skll give public notice of such determination.
“11.3 —Diversion
and Withdrawd
Permits. In any protected areas so
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determined and delineated, no person shall divert or withdraw water for
domestic, municipal, agricultural, or industrial uses in excess of such quantities as the commission may prescribe by general regulations, except (1)
pursuant to a permit granted under this article, or (2) pursuant to a permit
or approval heretofore granted under the laws of any of the si~tory
states.
“1 1.4—Emergency.
“(a) In the event of a drought which may cause an actual and immediate
shortage of available water supply within the basin, or within any part
thereof, the commission after public hearing upon due notice given, may
determine and delineate the area of the shortage and by unanimous vote
declare a drought emergency therein. For the duration of the drought
emergency as determined by the commission, it thereupon may direct increases or decreases in any allocations, diversions, or releases previously
granted or required, for a limited time to meet the emergency condition.
“(b) In the event of a disaster or catastrophe other than drought, natural
or manmade, which causes or may cause an actual and immediate shortige
of available and usable water, the commission by unanimous consent may
impose direct controls on the use of water and shall take such action as is
necessary to coordinate the effort of federal, state, and local agencies and
other persons and entities affected.
“11.5-Stindards.
Permits shall be granted, modified, or denied, as the
case may be, to avoid such depletion of the natural stream flows and ground
waters in the protected area or in any emergency area as will adversely
affect the comprehensive plan or the just and equitable interests and rights
of other lawful users of the same source, giving due regard to the need to
balance and reconcile alternative and conflicting uses in the event of an
actual or threatened shortage of water of the quality required.
“11.6-Judicial
Review. The determinations and delineations of the
commission pursuant to Section 11.2 and the granting, modification or
denial of permits pursuant to Sections 11.3, 11.4, and 11.5 shall be subject
to judicial review in any court of competent jurisdiction.
“11.7-Maintenance
of Reeords. Each signatory party shall provide for
the maintenance and preservation of such records of authorized diversions
and withdrawals and the annual volume thereof as the commission shall
prescribe. Such records and supplemenmry reports shall be furnished to
the commission at its request.
“11.8-Existing
State Systems. Whenever the commission finds it necessary or desirable to exercise the powers conferred with respect to emergencies by this article, any diversion or withdrawal permits authorized or
issued under the laws of any of the signatory states shall be superseded to
the extent of any conflict with the control and regulation exercised by the
commission.
“ARTICLE 12
“INTERGOVERNMENTALRELATIONS
“Section 12.1—Federal
Agencies and Projects. For the purposes of
avoiding conflicts of jurisdiction and of giving full effect to the commission
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as a regional agency of the signatory parties, the following rules shall govern
Federal projects affecting the water resources of the basin, subject in each
case to the provisions of Section 1.4 of this compact:
“ 1. The pkning
of all projects related to powers delegated to the commission by this compact shall be undertaken in consultation with the commission.
“2. No expenditure or commitment shall be made for or on account of
the construction, acquisition, or operation of any projector facility nor shall
it be deemed authorized, unless it shall have first been included by the
commission in the comprehensive plan.
“3. &ch Federal agency otherwise authorized by law to plan, design,
construct, operate or maintain any project or facility in or for the basin
shall continue to have, exercise, and discharge such authority except as
specifically provided by this section.
“12.2-State
and Lwal Agencies and Projects. For the purposes of
avoiding conflicts of jurisdiction and of giving full effect to the commission
as a regional agency of the signatory parties, the following rules shall govern
projects of the signatory states, their political subdivisions and public corporations affecting water resources of the basin:
‘‘ 1. The pkning
of all projects related to powers delegated to the commission by this compact shall be undertaken in consultation with the commission;
“2. No expenditure or commitment shall be made for or on account of
the construction, acquisition, or operation of any project or facility unless
it first has been included by the commission in the comprehensive plan;
“3. Each stite and local agency otherwise authorized by law to plan,
design, construct, operate, or maintain any project or facility in or for the
basin shall continue to have, exercise and discharge such authority, except
as specifically provided by this section.
“12.3-Reserved
Tating Powers of States. Each of the signatory parties
reserves the right to levy, assess, and collect fees, charges, and taxes on or
measured by the withdrawal or diversion of waters of the basin for use
within the jurisdiction of the respective signatory parties.
“12.4-Proj~
tists and Evaluation Standards. The commission shall
establish uniform standards and procedures for the evaluation, determination of benefits, and cost allocations of projects affecting the basin, and
for the determination of project priorities, pursuant to the requirements
of the comprehensive plan and its water resources program. The commission shall develop equitable cost sharing and reimbursement formulas for
the signatory parties including:
“ 1. Uniform and consistent procedures for the allocation of project costs
among purposes included in multiplepurpose
programs;
“2. Contracts and arrangements for sharing financial responsibility
among and with signatory parties, public bodies, groups, and private enterprise, and for the supervision of their performance;
“3. Establishment and supervision of a system of accounts for reimbursement purposes and directing the payments and charges to be made from
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such accounts;
“4. Determining the basis and apportioning amounts (i) of reimbursable
revenues to be paid signatory parties or their political subdivisions, and (ii)
of payments in lieu of taxes to any of them.
“ 12.5—Cooperative
Services. The commission shall furnish technical
services, advice, and consultation to authorized agencies of the signatory
parties with respect to the water resources of the basin, and each of the
signatory parties pledges itself to provide technical and administrative service to the commission upon request, within the limits of available appropriations, and to cooperate generally with the commission for the purposes
of this compact, and the cost of such service may be reimbursable whenever
the parties deem appropriate.
“ARTICLE 13
“CAPITAL FINANCING
“S@ion
13.1—Borrowing
Power. The commission may borrow money
for any of the purposes of this compact and may issue its negotiable bonds
and other evidences of indebtedness in respect thereto.
“All such bonds and evidences of indebtedness shall be payable solely out
of the properties and revenues of the commission without recourse to taxation. The bonds and other obligations of the commission, except as may
be otherwise provided in the indenture under which they were issued, shall
be direct and general obligations of the commission, and the full faith and
credit of the commission are hereby pledged for the prompt payment of
the debt service thereon and for the fulfillment of all other undertakings
of the commission assumed by it to or for the benefit of the holders thereof.
“13.2-Funds
and Expenses. The purposes of this compact shall include
without limitation thereto all costs of any project or facility or any part
thereof, including interest during a period of construction and a reasonable
time thereafter and any incidental expenses (legal, engineering, fiscal, financial consultant, and other expenses) connected with issuing and disposing of the bonds; all amounts required for the creation of an operating
fund, construction fund, reserve fund, sinking fund, or other special fund;
all other expenses connected with the planning, design, acquisition, construction, completion, improvement, or reconstruction of any facility or any
part thereofi and reimbursement of advances by the commission or by
others for such purposes and for working capital.
~~13.3+r~t
Exclud~,
officers,
State and Municipal. The commission shall have no power to pledge the credit of any signatory party or of
any county or municipality, or to impose any obligation for payment of the
bonds upon any signatory party or any county or municipality. Neither the
commissioners nor any person executing the bonds shall be liable personally
on the bonds of the commission or be subject to any personal lkbility or
accountability by reason of the issuance thereof.
“13.4-Funding
and Refunding. Whenever the commission deems it
expedient, it may fund and refund its bonds and other obligations, whether
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or not such bonds and obligations have matured. It may provide for the
issuance, sale, or exchange of refunding bonds for the purpose of redeeming
or retiring any bonds (including payment of any premium, duplicate interest, or cash adjustment required in connection therewith) issued by the
commission or issued by any other issuing body, the proceeds of the sale
of which have been applied to any facility acquired by the commission or
which are payable out of the revenues of any facility acquired by the commission. Bonds may be issued partly to refund bonds and other obligations
then outstanding, and partly for any other purpose of the commission. All
provisions of this compact applicable to the issuance of bonds are applicable
to refunding bonds and to the issuance, sale, or exchange thereof.
“13.5-Bonds:
Au~otization
Gnerally.
Bonds and other indebtedness
of the commission shall be authorized by resolution of the commission. The
validity of the authorization and issuance of any bonds by the commission
shall not be dependent upon or affected in any way by: (1) the disposition
of bond proceeds by the commission or by contract, commitment or action
taken with respect to such proceeds; or (2) the failure to complete any part
of the project for which bonds are authorized to be issued. The commission
may issue bonds in one or more series and may provide for one or more
consolidated bond issues, in such principal amounts and with such terms
and provisions as the commission may deem necessary. The bonds may be
secured by a pledge of all or any part of the property, revenues, and franchises under its control. Bonds may be issued by the commission in such
amount, with such maturities and in such denominations and form or forms,
whether coupoIm or registered, as to both principal and interest, as may be
determined by the commission. The commission may provide for redemp
tion of bonds prior to maturity on such notice and at such time or times
and with such redemption provisions, including premiums, as the commission may determine.
“13.6-Bon&,
Remlutions and Indentures &nerdly.
The commission
may determine and enter into indentures providing for the principal
amount, date or dates, maturities, interest rate, denominations, form, registration, transfer, interchange, and other provisions of the bonds and coupons and the terms and conditions upon which the same shall be executed,
issued, secured, sold, paid, redeemed, funded, and refunded. The resolution of the commission, authorizing any bond or any indenture so authorized under which the bonds are issued may include all such covenants and
other provisions other than any restriction on the regulatory powers vested
in the commission by this compact as the commission may deem necessary
or desirable for the issue, payment, security, protection, or marketing of
the bonds, including without limitation covenants and other provisions as
to the rates or amounts of fees, rents, and other charges to be charged or
made for use of the facilities; the use, pledge, custody, securing, application,
and disposition of such revenues, of the proceeds of the bonds, and of any
other moneys of the commission; the operation, maintenance, repair, and
reconstruction of the facilities and the amounts which may be expended
therefor; the sale, lease, or other disposition of the facilities; the insuring

December
2584

SUSQUEHANNA

24, 1970

RIVER BASIN COMPACT

of the facilities and of the revenues derived therefrom; the construction or
other acquisition of other facilities, the issuance of additional bonds or other
indebtedness; the rights of the bondholders and of any trustee for the
bondholders upon default by the commission or otherwise; and the modification of the provisions of the indenture and of the bonds. Reference on
the face of the bonds to such resolution or indenture by its date of adoption
or the apparent date on the face thereof is sufficient to incorporate all of
the provisions thereof and of this compact into the body of the bonds and
their appurtenant coupons. Each taker and subsequent holder of the bonds
or coupons, whether the coupons are attached to or detached from the
bonds, has recourse to all of the provisions of the indenture and of this
compact and is bound thereby.
“13.7-Maximm
Maturity. No bond or its terms shall mature in more
than fifty years from its own date, or on any date subsequent to the duration
of this compact, and in the event any authorized issue is divided into two
or more series or divisions, the maximum maturity date herein authorized
shall be calculated from the date on the face of each bond separately, irrespective of the fact that different dates may be prescribed for the bonds
of each separate series or division of any authorized issue.
“13.8-Tax
Exemption. All bonds issued by the commission under the
provisions of this compact and the interest thereon shall at all times be free
and exempt from all taxation by or under authority of any of the signatory
parties, except for transfer, inheritance and estite taxes.
“13.9-Interest.
Bonds shall bear interest at a rate of not to exceed six
percent per annum, payable annually or semi-annually.
“13.10-Place
of Payment. The commission may provide for the payment of the principal and interest of bonds at any place or places within
or without the signatory states, and in any specified lawful coin or currency
of the United States of America.
“13.11-Execution.
The commission may provide for the execution and
authentication of bonds by the manual, lithographed, or printed facsimile
signature of officers of the commission, and by additional authentication
by a trustee or fiscal agent appointed by the commission. If any of the
officers whose signatures or countersignatures appear upon the bonds or
coupons ceases to be an officer before the delivery of the bonds or coupons,
his signature or countersignature is nevertheless valid and of the same force
and effect as if the officer had remained in office until the delivery of the
bonds and coupons.
“13.12-Holding
Own Bon*. The commission shall have power out of
any funds available therefor to purchase its bonds and may hold, cancel, or
resell such bonds.
“13.13-Sale.
The commission may fix terms and conditions for the sale
or other disposition of any authorized issue of bonds. The commission may
sell at less than their par or face value, but no issue of bonds may be sold
at an aggregate price below the par or face value thereof if such sale would
result in a net interest cost to the commission calculated upon the entire
issue so sold of more than six percent per annum payable semi-annually,
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according to standard @bles of bond values. All bonds issued and sold for
cash pursuant to this compact shall be sold on sealed proposals to the highest
bidder. Prior to such sale, the commission shall advertise for bids by publication of a notice of sale not less than ten days prior to the date of sale,
at least once in a newspaper of general circulation printed and published
in New York City carrying municipal bonds notices and devoted primarily
to financial news. The commission may reject any and all bids submitted
and may thereafter sell the bonds so advertised for sale at private sale to
any financially responsible bidder under such terms and conditions as it
deems most advantageous to the public interest, but the bond shall not be
sold at a net interest cost calculated upon the entire issue so advertised,
greater than the lowest bid which was rejected. In the event the commission
desires to issue its bonds in exchange for an existing facility or portion
thereof, or in exchange for bonds secured by the revenues of an existing
facility, it may exchange such bonds for the existing facility or portion
thereof or for the bonds so secured, plus an additional amount of cash,
without advertising such bonds for sale.
“13.14-Negotiability.
All bonds issued under the provisions of this compact are negotiable instruments, except when registered in the name of a
registered owner.
“13.15-Legal
Investments. Bonds of the commission shall be legal investments for rovings banks, fiduciaries and public funds in each of the
signatory states.
“13.16-Validation
P~nga.
Prior to the issuance of any bonds, the
commission may institute a special proceeding to determine the legality of
proceedings to issue the bonds and their validity under the laws of any of
the signatory parties. Such proceedings shall be instituted and prosecuted
in rem, and the judgment rendered therein shall be conclusive against all
persons whomsoever and against each of the signatory parties.
“13.17-Recording.
No indenture need be recorded or filed in any public
office, other than the office of the commission. The pledge of revenues
provided in any indenture shall take effect forthwith as provided therein
and irrespective of the date of receipts of such revenues by the commission
or the indenture trustee. Such pledge shall be effective as provided in the
indenture without physical delivery of the revenues to the commission or
the indenture trustee.
“13.18-Pldged
Revenues. Bond redemption and interest payments, to
the extent provided in the resolution or indenture, shall constitute a first,
direct and exclusive charge and lien on all such rates, rents, tolls, fees, and
charges and other revenues and interest thereon received from the use and
operation of the facility, and on any sinking or other funds created therefrom. All such rates, rents, tolls, fees, charges and other revenues, together
with interest thereon, shall constitute a trust fund for the security and
payment of such bonds, and except as and to the extent provided in the
indenture with respect to the payment therefrom of expenses for other
purposes including administration, operation, maintenance, improvements,
or extensions of the facilities or other purposes shall not be used or pledged
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for any other purpose so long as such bonds, or any of them, are outstanding, and unpaid.
~~13.lg—Rem~es.
The holder of any bond may for the equal benefit
and protection of all holders of bonds simibrly situated; (1) by mandamus
or other appropriate proceedings require and compel the performance of
any of the duties imposed upon the commission or assumed by it, its officers,
agents, or employees under the provisions of any indenture, in connection
with the acquisition, construction, operation, maintenance, repair, reconstruction, or insurance of the facilities, or in connection with the collection,
deposit, investment, application, and disbursement of the rates, rents, tolls,
fees, charges, and other revenues derived from the operation and use of
the facilities, or in connection with the deposit, investment, and disbursement of the proceeds received from the sale of bonds; or (2) by action or
suit in a court of competent jurisdiction of any signatory party require the
commission to account as if it were the trustee of an express trust, or enjoin
any acts or things which may be unlawful or in violation of the rights of
the holders of the bonds. The enumeration of such rights and remedies,
however, does not exclude the exercise or prosecution of any other rights
or remedies available to the holders of bonds,
“ 13.20—Capital Financing by Signatory Parties: Guarantees.
“(a) The signatory parties shall provide such capiml funds required for
projects of the commission as may be authorized by their respective statutes
in accordance with a cost sharing plan prepared pursuant to Article 12 of
this compact; but nothing in this section shall be deemed to impose any
mandatory obligation on any of the signatory parties other than such oh
li~tions as may be assumed by a signatory party in connection with a specific
project or facility.
“(b) Bonds of the commission, notwithstanding any other provision of
this compact, may be executed and delivered to any duly authorized agency
of any of the signatory parties without public offering and may be sold and
resold with or without the guaranty of such signatory party, subject to and
in accordance with the constitutions of the respective signatory parties.
“(c) The commission may receive and accept, and the signatory parties
may make, loans, grants, appropriations, advances, and payments of reimbursable or nonreimbursable funds or property in any form for the capital
or operating purposes of the commission.
“ARTICLE 14
“PLAN, PROGRAMAND BUDGETS
“section 14.1—Comprehensive
Plan. The commission shall develop and
adopt, and may from time to time review and revise, a comprehensive plan
for the immediate and long range development and use of the water resources of the basin. The plan shall include all public and private projects
and facilities which are required, in the judgment of the commission, for
the optimum planning, development, conservation, utilization, management, and control of the water resources of the basin to meet present and
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future needs. The commission may adopt a comprehensive plan or any
revision thereof in such part or parts as it may deem appropriate, provided
that before the adoption of the plan or any part or revision thereof the
commission shall consult with water users and interested public bodies and
public utilities and shall consider and give due regard to the findings and
recommendations
of the various agencies of the signatory parties, their
political subdivisions, and interested groups. The commission shall conduct
public hearings upon due notice given with respect to the comprehensive
plan prior to the adoption of the plan or any part of the revision thereof,
except that public and private projects and facilities which, in the judgment
of the commission, are not required for the optimum planning, development, conservation, utilization, management, and control of the water resources of the basin and which, in the judgment of the commission, will
not significantly affect the water resources of the basin, may be added
directly to the comprehensive plan at any time at the discretion of the
commission without public hearing thereon. The comprehensive plan shall
take into consideration the effect of the plan or any part thereof upon the
receiving waters of Chesapeake Bay.
“14.2-Water
Resources Program. The commission shall annually adopt
a water resources program, based upon the comprehensive plan, consisting
of the projects and facilities which the commission proposes to be undertaken by the commission and by other authorized governmental and private
agencies, organizations, and persons during the ensuing six years or such
other reasonably foreseeable period as the commission may determine. The
water resources program shall include a systematic presentation OR
“ 1. The quantity and quality of water resources needs for such period;
“2. The existing and proposed projects and facilities required to satisfy
such needs, including all public and private projects to be anticipated; and
“3. A separate statement of the projects proposed to be undertaken by
the commission during such period.
“14.3-AnnMl
Current Expense and Capital Budgets.
“(a) The commission shall annually adopt a capital budget including all
capital projects it proposes to undertake or continue during the budget
period containing a statement of the estimated cost of each project and the
method of financing thereof.
“(b) The commission shall annually adopt a current expense budget for
each fiscal year. Such budget shall include the commission’s estimated expenses for administration, operation, maintenance, and repairs, including
a separate statement thereof for each project, together with its cost allocation. The total of such expenses shall be balanced by the commission’s
estimated revenues from all sources, including the cost allocations under@ken by any of the signatory parties in connection with any project. Following the adoption
of the annual current expense budget by the
commission, the executive director of the commission shall:
“ 1. Certify to the respective signatory parties the amounts due in accordance with existing cost sharing established for each project; and
“2. Transmit certified copies of such budget to the principal budget
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officer of the respective signatory parties at such time and in such manner
as may be required under their respective budgetary procedures. The
amount required to balance the current expense budget in addition to the
aggregate amount of item 1 above and all other revenues available to the
commission shall be apportioned equitably among the signatory parties by
unanimous vote of the commission, and the amount of such apportionment
to each signatory party shall be certified together with the budget.
“(c) The respective signatory parties covenant and agree to include the
amounts so apportioned for the support of the current expense budget in
their respective budgets next to be adopted, subject to such review and
approval as may be required by their respective budgetary processes. Such
amounts shall be due and payable to the commission in quarterly installments during its fiscal year, provided that the commission may draw upon
its working capital to finance its current expense budget pending remittance
by the signatory parties.
“ARTICLE 15
“GENERALPROVISIONS
“won
15.1 —Amiliary
Powers of Commission; Functions of Commissioners.
“(a) The commission, for the purposes of this compact, my:
“ 1. Adopt and use a corporate seal, enter into contracts, and sue and be
sued in any court of competent jurisdiction;
“2. Receive and accept such paymenm, appropriations, grants, gifts, loans,
advances, and other funds, properties, and services as may be transferred
or made available to it by any signatory party or by any other public or
private corporation or individual, and enter into agreements to make reimbursement for all or part thereofi
“3. Provide for, acquire, and adopt detiiled engineering, administrative,
financial, and operating plans and specifications to effectuate, maintain, or
develop any facility or project;
“4. Control and regulate the use of facilities owned or operated by the
commission;
“5. Acquire, own, operate, maintain, control, sell and convey real and
personal property and any interest therein by contract, purchase, lease,
license, mortgage, or otherwise as it may deem necessary for any project
or facility, including any and all appurtenances thereto necessary, useful,
or convenient for such ownership, operation, control, maintenance, or conveyance;
“6. Have and exercise all corporate powers essential to the declared objects and purposes of the commission.
“(b) The commissioners, subject to the provisions of this compact, shall:
“ 1. Serve as the governing body of the commission, and exercise and
discharge its powers and duties, except as otherwise provided by or pursuant
to this compact;
“2. Determine the character of and the necessity for its obligations and
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expenditures and the manner in which they shall be incurred, allowed, and
paid subject to any provisions of law specifically applicable to agencies or
instrumentalities created by this compact;
“3. Provide for the internal organization and administration of the commission:
“4. A’ppoint the principal officers of the commission and delegate to and
allocate among them administrative functions, powers and duties;
“5. Create and abolish offices, employments, and positions as it deems
necessary for the purposes of the commission, and subject to the provisions
of this article, fix and provide for the qualifications, appointments, removal,
term, tenure, compensation, pension, and retirement rights of its officers
and emDlovees:
“6. L&t ~nd execute contracts to carry out the powers of the commission.
~~15.2_Re@ations;
Enformment. The commission ~Y:
“ 1. Make and enforce rules and regulations for the effectuation, application, and enforcement of this compact; and it may adopt and enforce
practices and schedules for or in connection with the use, maintenance, and
administration of projects and facilities it may own or operate and any
product or service rendered thereby; provided that any rule or regulation,
other than one which deals solely with the internal management of the
commission. shall not be effective unless and until filed in accordance with
the law of the respective signatory parties applicable to administrative rules
and regulations generally; and
“2. Designate any officer, agent, or employee of the commission to be
an investigator or watchman and such person shall be vested with the powers
of a peace officer of the state in which he is duly assigned to perform his
duties.
fC15.3_Tax Exemptions. The commission, its property, functions, and
activities shall be exempt from taxation by or under the authority of any
of the signatory parties or any political subdivision thereofi provided that
in lieu of property taxes the commission, as to its specific projects, shall
make payments to local taxing districts in annual amounts which shall equal
the taxes lawfully assessed upon property for the tax year next prior to its
acquisition by the commission for a period of ten years. The nature and
amount of such payment shall be reviewed by the commission at the end
often years, and from time to time thereafter, upon reasonable notice and
opportunity to be heard to the affected wxing district, and the payments
may be thereupon terminated or continued in such reasonable amount as
may be necessary or desirable to take into account hardships incurred and
benefits received by the taxing jurisdiction which are attributable to the
project.
“15.4-Meetin~,
Public Hearin& Reeorda, Minutes.
“(a) All meetings of the commission shall be open to the public.
“(b) The commission shall conduct at least one public hearing in each
state prior to the adoption of the initial comprehensive plan. In all other
cases wherein this compact requires a public hearing, such hearing shall be
held upon not less than twenty days’ public notice given by posting at the
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offices of the commission, and published at least once in a newspaper or
newspapers of general circulation in the area or areas affected. The commission shall also provide forthwith for distribution of such notice to the
press and by the mailing of a copy thereof to any person who shall request
such notices.
“(c) The minutes of the commission shall be a public record open to
inspection at its offices during regular business hours.
“15.5-Officers
Gnerallv.
“(a) The officers of the co~mission shall consist of an executive director
and such additional officers, deputies, and assistants as the commission may
determine. The executive director shall be appointed and maybe removed
by the affirmative vote of a majority of the full membership of the commission. All other officers and employees shall be appointed or dismissed
by the executive director under such rules of procedure as the commission
mav establish.
‘:@) In the appointment and promotion of officers and employees for the
commission, no political, racial, religious, or residence test or qualification
shall be permitted or given consideration, but all such appointments and
promotions shall be solely on the basis of merit and fitness. Any officer or
employee of the commission who is found by the commission to be guilty
of a violation of this section sbll be immediately dismissed.
“15.6-Oath
of Office. An oath of office in such form as the commission
shall prescribe sbll be taken, subscribed, and filed with the commission by
the executive director and by each officer appointed by him not later than
fifteen days after the appointment.
cc15.7 _~nd.
&ch officer shall give such bond and in such form and
amount as the commission may require, for which the commission shall pay
the premium.
“ 15.8—Prohibited
Activities.
“(a) No commissioner, officer or employee shall:
“ 1. Be financially interested, either directly or indirectly, in any contract,
sale, purchase, lease, or transfer of real or personal property to which the
commission is a party;
“2. Solicit or accept money or any other thing of value in addition to the
compensation or expense paid him by the commission for services performed within the scope of his official duties;
“3. Offer money or anything of value for or in consideration of obtaining
an appointment, promotion, or privilege in his employment with the commission.
“~) Any officer or employee who willfully violates any of the provisions
of this section shall forfeit his office or employment.
“(c) Any contract or agreement knowingly made in contravention of this
section is void.
“(d) Officers and employees of the commission shall be subject, in addition
to the Provisions of this section. to such crimiml and civil sanctions for
miscon~uct in office as may be imposed by Federal law and the law of the
signatory state in which such misconduct occurs.
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“ 15.9—Pur&asing.
Contracts for the construction, reconstruction or
improvement of any facility when the expenditure required exceeds ten
thousand dollars, and contracts for the purchase of services, supplies, equipment, and materials when tie expenditure required exceeds five thousand
dollars shall be advertised and let upon sealed bids to the lowest responsible
bidder. Notice requesting such bids shall be published in a manner reasonably likely to attract prospective bidders, which publication shall be made
at least thirty days before bids are received and in at least two newspapers
of general circulation in the basin. The commission may reject any and all
bids and readvertise in its discretion. If after rejecting bids the commission
determines and resolves that in its opinion the supplies, equipment, and
materials may be purchased at a lower price in the open market, the commission may give each responsible bidder an opportunity to negotiate a
price and may proceed to purchase the supplies, equipment, and materials
in the open market at a negotiated price which is lower than the lowest
rejected bld of a responsible bidder, without further observance of the
provisions requiring bids or notice. The commission shall adopt rules and
regulations to provide for purchasing from the lowest responsible bidder
when sealed bids, notice, and publication are not required by this section.
The commission may suspend and waive the provisions of this section requiring competitive bids whenever:
“ 1. The purchase is to be made from or the contract to be made with
the Federal or any state government or agency or political subdivision
thereof or pursuant to any open and bulk purchase contract of any of them;
“2. The public exigency requires the immediate delivery of the articles
or performance of the service;
“3. Only one source of supply is available;
“4. The equipment to be purchased is of a technical nature and the
procurement thereof without advertising is necessary in order to assure
standardization of equipment and interchangeability of parts in the public
interest; or
“5. Services are to be provided of a specialized or professional nature.
“15.10-Insurance.
The commission may self-insure or purchase insurance and pay the premium therefor against loss or damage to any of its
properties; against liability for injury to persons or property; and against
loss of revenue from any cause whatsoever. Such insurance coverage shall
be in such form and amount as the commission may determine, subject to
the requirements of any agreement arising out of the issuance of bonds by
the commission.
“15.11-Annual
Independent Audit.
“(a) As soon as practical after the closing of the fiscal year an audit shall
be made of the financial accounts of the commission. The audit shall be
made by qualified certified public accountants selected by the commission,
who have no personal interest direct or indirect in the financial affairs of
the commission or any of its officers or employees. The report of audit
shall be prepared in accordance with accepted accounting practices and
shall be filed with the chairman and such other officers as the commission
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may direct. Copies of the report shall be distributed to each commissioner
and shall be made available for public distribution.
“(b) fich signatory party by its duly authorized officers shall be entitled
to examine and audit at any time all of the books, documents, records, files,
and accounts and all other papers, things, or property of the commission.
The representatives of the signatory parties shall have access to all books,
documents, records, accounts, reports, files, and all other papers, things,
or property belonging to or in use by the commission and necessary to
facilitate the audit and they shall be afforded full facilities for veriffing
transactions with the balances or securities held by depositaries, fiscal
agents, and custodians.
“(c) The financial transactions of the commission shall be subject to audit
by the General Accounting Office in accordance with the principles and
procedures applicable to commercial corporate transactions and under such
rules and regulations as may be prescribed by the Comptroller General of
the United States. The audit shall be conducted at the place or places where
the accounts of the commission are kept.
“(d) Any officer or employee who shall refuse to give all required assistance and information to the accountants selected by the commission or to
the authorized officers of any signatory party or who shall refuse to submit
to them for examination such books, documents, records, files, accounts,
papers, things, or property as may be requested shall forfeit his office.
“15.12-Reports.
The commission shall make and publish an annual report to the legislative bodies of the signatory parties and to the public
reporting on its programs, operations, and finances. It may also prepare,
publish, and distribute such other public reports and informational material
as it may deem necessary or desirable.
“15.13-Grants,
bans,
or Payments by States or Political Subdivisions.
“(a) Any or all of the signatory parties or any political subdivisions thereof
may:
“ 1. Appropriate to the commission such funds as may be necessary to pay
preliminary expenses such as the expenses incurred in the making of borings, and other studies of subsurface conditions, in the preparation of contracts for the sale of water and in the preparation of detailed plans and
estimates required for the financing of a project;
“2. Advance
to the commission, either as grants or loans, such funds as
may be necessary or convenient to finance the operation and management
of or construction by the commission of any facility or project;
“3. Make payments to the commission for benefits received or to be
received from the operation of any of the projects or facilities of the commission.
“~) Any funds which may be loaned to the commission either by a signatory party or a political subdivision thereof shall be repaid by the commission through the issuance of bonds or out of other income of the
commission, such repayment to be made within such period and upon such
terms as may be agreed upon between the commission and the signatory
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party or political subdivision making the loan.
~~15.14_Condemnation
Pr_ngs.
“(a) The commission shall have the power to acquire by condemnation
the fee or any lesser interest in kds, lands lying under water, development
rights in kd, riparian rights, water rights, waters and other real or personal
property within the basin for any project or facility authorized pursuant to
this compact. 7~his grant of power of eminent domain includes but is not
limited to the power to condemn for the purposes of this compact any
property already devoted to a public use, by whomsoever owned or held,
other than property of a signatory party. Any condemnation of any property
or franchise owned or used by a municipal or privately owned public utility,
unless the affected public utility facility is to be relocated or replaced, shall
be subject to the authority of such state board, commission, or other body
as may have re~latory jurisdiction over such public utility.
“(b) The power of condemnation referred to in subsection (a) shall be
exercised in accordance with the provisions of the state condemnation law
in force in the signatory state in which the property is located. If there is
no applicable smte condemnation law, the power of condemnation shall be
exercised in accordance with the provisions of Federal condemnation law.
“(c) Any award or compensation for the taking of property pursuant to
this article shall be paid by the commission, and none of the signatory parties
nor any other agency, instrumentality or political subdivision thereof shall
be liable for such award or compensation.
“15.15.-tinveyanee
of Lan& and Relocation of ~btic
Facilities.
“(a) The respective officers, agencies, departments, commissions, or bodies having jurisdiction and control over real and personal property owned
by the signatory parties are authorized and empowered to transfer and
convey in accordance with the laws of the respective parties to the commission any such property as may be necessary or convenient to the effectuation of the authorized purposes of the commission.
“(b) Each political subdivision of each of the signatory parties, notwithstanding any contrary provisions of law, is authorized and empowered to
grant and convey to the commission, upon the commission’s request, any
real property or any interest therein owned by such political subdivision
includlng lands lying under water and lands already devoted to public use
which may be necessary or convenient to the effectuation of the authorized
purposes of the commission.
“(c) Any highway, public utility, or other public facility which will be
dislocated by reason of a project deemed necessary by the commission to
effectuate the authorized purposes of this compact shall be relocated and
the cost thereof shall be paid in accordance with the hw of the state in
which the facility is located; provided that the cost of such relocation payable
by the commission shall not in any event exceed the expenditure required
to serve the public convenience and necessity.
“15.16-Rights
of Way. Permission is hereby granted to the commission
to locate, construct, and maintain any aqueducts, lines, pipes, conduits, and
auxiliary facilities authorized to be acquired, constructed, owned, operated,
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or maintained by the commission in, over, under, or across any streets and
highways now or hereafter owned, opened, or dedicated to or for public
use, subject to such reasonable conditions as the highway department of
the signatory party may require.
“15.17-Penalty.
Any person, association, or corporation who violates
or attempts or conspires to violate any provisions of this compact or any
rule, regulation, or order of the commission duly made, promulgated, or
issued pursuant to the compact in addition to any other remedy, penalty,
or consequence provided by law shall be punishable as maybe provided by
statute of any of t~e signatory parties within which the violation is committed; provided that in the absence of such provision any such person,
association, or corporation shall be liable to a penalty of not less than $50
nor more than $1,000 for each such violation to be fixed by the court which
the commission may recover in its own name in any court, of competent
jurisdiction, and in a summary proceeding where available under the practice and Drocedure
of such court. For the 1Dumoses of this section in the
,
event of a continuing offense each day of such’violation, attempt, or conspiracy shall constitute a separate offense.
“15.18-Tort
Liabllitv. The commission shall be responsible for claims
arising out of the negli~ent acts or omissions of its o~ficers, agents, and
employees only to the extent and subject to the procedures prescribed by
law generally with respect to officers, agents, and employees of the government of the United States.
“15.19-Eff~
on Riparian Rights. Nothing contained in this compact
shall be construed as affecting or intending to affect or in any way to
interfere with the law of the respective signatory parties relating to riparian
rights.
“15.20-Amendments
and Supplements. Amendments and supplements
to this compact to implement the purposes thereof may be adopted by
legislative action of any of the signatory parties concurred in by all of the
others.
“15.21-Construction
and Severability. The provisions of this compact
and of agreement? thereunder shall be severable and if any phrase, clause,
sentence, or provision of the Susquehanna River Basin Compact or such
agreement is declared to be unconstitutional or the applicability thereof to
any signatory party, agency, or person is held invalid, the constitutionality
of the remainder of such compact or such agreement and the applicability
thereof to any other signatory party, agency, person, or circumstance shall
not be affected thereby. It is the legislative intent that the provisions of
such compact, be reasonably and liberally construed.
cc15.22_Eff~ve
Date; EX~ution. This compact shall become binding
and effective thirty days after the enactment of concurring legislation by
the Federal government, the states of Maryland and New York, and the
Commonwealth of Pennsylvania. The compact shall be signed and sealed
in five identical original copies by the respective chief executive of the
signatory parties. One such copy shall be filed with the Secretary of State
of each of the signatory parties or in accordance with the laws of the state
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in which the filing is made, and one copy shall be filed and retained in the
archives of the commission upon its organization.” (84 Stat. 1509)
RESERVATIONS
See. 2. ln the exercise of the powers reserved to the Congress, pursuant
to section 1.4 of the compact, the consent to and participation in the compact by the United States is subject to the following conditions and reservations:
(a) [Commission shall not undertake any project other than a projeet
using State finds only until plans have been submitted to Congress and
project authorized by Congress.~Notwithstanding
any provision of the
Susquehanna River Basin compact the Susquehanna River Basin Commission shall not undertake any project (as defined in such compact), other
than a project for which State supplied funds only will be used, beyond the
planning stage until—
(1) such commission has submitted to the Congress such complete plans
and estimates for such project as maybe necessary to make an engineering
evaluation of such project including—
(A) where the project will serve more than one purpose, an allocation of costs among the purposes served and an estimate of the ratio
of benefits to costs for each such purpose.
(B) an apportionment of costs among the beneficiaries of the project, including the portion of the costs to be borne by the Federal
Government and by State and local governments, and
(C) a proposal for financing the project, including the terms of any
proposed bonds or other evidences of indebtedness to be used for such
purpose, and
(2) such project has been authorized by Act of Congress: Prwided, That
when a project has been authorized by Congress, such additional or
changed uses of storage therein as the commission may desire shall require
project reauthorization, with reallocation of project costs to all project
purposes served.
b) [Restfition
On hposition
of charges for water withdrawals or diversions.]—No
provision of section 3.9 of the compact shall be deemed to
authorize the commission to impose any charge for water withdrawals or
diversions from the basin if such withdrawals or diversions could lawfully
have been made without charge on the effective date of the compact or to
impose any charges with respect to commercial navigation within the basin,
jurisdiction over which is reserved to the Federal Government: Prwided,
That this paragraph shall be applicable to the extent not inconsistent with
section 1.4 of this compact.
(c) [President’s Executive powers not restricted in the event of a national emergency.]-Nothing
contained in the compact shall be deemed
to restrict the Executive powers of the President in the event of a national
emergency.
(d) [President and Congress retain budgetary and appropriations
authority with respeet to Federd ageneies.]-Nothing
conained in the com-
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pact shall be construed as impairing or in any manner affecting the
applicability to all Federal funds budgeted and appropriated for use by the
commission of such authority over budgetary and appropriation matters as
the President and Congress may have with respect to agencies in the executive branch of the Federal Government.
(e) [Taxation of bonds.]-Except
to the same extent that State bonds
are or may continue to be free or exempt from Federal taxation under the
internal revenue laws of the United States, nothing contained in the compact
shall be construed as freeing or exempting from internal revenue taxation
in any manner whatsoever any bonds issued by the commission, their transfer, or the income therefrom (including any profits made on the sale
thereo~.
(f) [United States not obligated to pay principal or interest on Commission bonds.]-Nothing
contained in the compact shall be construed to
obligate the United States legally or morally to pay the principal or interest
on any bonds issued by the Susquehanm River Basin Commission.
(g) [Employees worting on Commission proj=ts shall be compensated
according to standards determined by the Davis-Bacon Aet.]-All
laborers
and mechanics employed by contractors or subcontractors in the construction, alteration or repair, includlng painting and decorating of projects,
buildings and works which are underwken by the commission or are financially assisted by it, shall be paid wages at rates not less than those
prevailing on similar construction in the locality so determined by the Secrewry of Labor in accordance with the Davis-Bacon Act, as amended (40
U.S.C. 276a-276a-5), and every such employee shall receive compensation
at a rate not less than one and one half times his basic rate of pay for all
hours worked in any workweek in excess of eight hours in any workday or
forty hours in any workweek, as the case may be. A provision stating the
minimum wages thus determined and the requirement that overtime be
paid as above provided shall be set out in each project advertisement for
bids and in each bid proposal form and shall be made a part of the contract
covering the project. The Secretary of Labor shall have, with respect to
the administration and enforcement of labor standards specified in this
provision, the supervisory, investigatory and other authority and functions
set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176, 64
Stat. 1267), and section 2 of the Act of June 13, 1934, as amended (48
Stat. 948, as amended, 50 U.S.C. 276(c)).
(h) [Nondiscrimination
requirement.]-The
commission shall insure
that there is no discrimination on the ground of race, color, religion, sex,
or national origin in (1) the programs and activities of the commission, (2)
the employment practices of the commission, and (3) the employment practices of parties entering into contracts with the commission, including construction contracts and contracts for private concession in connection with
recreational facilities.
(i) [@ntracts
in excess of $10,000 subja
to Wdsh-Hedey
Act.]—
Contracts for the manufacture or furnishing of materials, supplies, articles
and equipment with the commission which are in excess of $10,000 shall
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be subject to the provisions of the Walsh-Healey Public Contracts Act (41
U.S.C. 35 et seq.).
O) [.Wa~r po~lution funtions
of United States not affected.]-Nothing
con~med m this Act or in the compact shall be construed as superseding
or limiting the functions, under any other law, of the Secretary of the
Interior or of any other officer or agent of the United Stites, relating to
water pollution:
Prwided, That the exercise of such functions shall not limit
the authority of the commission to control, prevent or abate water pollution.
(k) [Recreational
concession provisions not applicable to facilities op
crated pursuant to other Federal laws.]—The provisions of section 8.4 of
article 8 of the compact shall not be construed to apply to facilities operated
pursuant to any other Federal hw.
(1) [Commission not considered a federal agency under certain laws.]—
For the purposes of the Federal Tort Claims Act, ofJune 25, 1948 (62 Stat.
982), as amended (28 U.S.C. ch. 171 and sections 1346(b) and 2401(b) and
the Tucker Act of March 3, 1887 (24 Stat. 505), as amended (28 U.S.C.
1346(a) (2), 1402, 1491, 1496, 1501, 1503, 2411, 2412, 2501), and the
Administrative Procedure Act of June 11, 1946 (60 Smt. 237), as amended
(5 U.S.C. 551-558, 701-706), and the Federal Power Act of June 10, 1920
(41 Stat. 1063), as amended (16 U.S.C. 791-823), the commission shall not
be considered a Federal agency.
(m) [Employees of Commission
are not employees of the United
States.]-The
officers and employees of the commission (other than the
United States member, alternate United States member, and advisers, and
personnel employed by the United States member under direct Federal
appropriation) shall not be deemed to be, for any purpose, officers or employees of the United States or to become entitled at any time by reason
of employment by the commission to any compensation or benefit payable
or made available by the United Smtes solely and directly to its officers or
employees.
(n) [Authority of other Federal agencies not enlarged.]-Neither
the
compact nor this Act shall be deemed to enlarge the authority of any Federal
agency other than the commission to participate in or to provide funds for
projects or activities in the Susquehanna River Basin.
(o) [Original jurisdiction of U.S. district courts.]—Notwithstanding
paragraph 7 of section 3.10 of the compact, the United States district courts
shall have original jurisdiction of all cases or controversies arising under
the compact and this Act, and any case or controversy so arising initiated
in a State court shall be removable to the appropriate United States district
court in the manner provided by section 1446 of title 28, United Stites
Code. Nothing contained in the compact or elsewhere in this Act shall be
construed as a waiver by the United States of its immunity from suit.
(P) [Kght to amend or re~al reserved-Disclosure
of information]—
The right to alter, amend, or repeal this Act is hereby expressly reserved.
The right is hereby reserved to the Congress or any of its standing committees to require the disclosure and furnishing of such information and
data by the Susquehanna River Basin Commission as is deemed appropriate
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by the Congress or any such committee.
(q) [Feder~ member maybe paid compensation by U.S.]—The provisions of sections 2.4 and 2.6 of article 2 of the compact notwithstanding,
the member and alternate member appointed by the President and adviser
there referred to may be paid compensation by the United States, such
compensation to be fixed by the President at the rates which he shall deem
to prevail in respect to comparable officers in the executive branch.
(r) [Constitutional
authority and legislative jurisdiction of U.S. over
area and waters not affected-Commission
to serve as principal coordinating agency for Basin— Federal agency powers not to conflict with
comprehensive plan —President may modify comprehensive plan in nationrd interest— Federal project proposals to be submitted to Commission—Concurrence
of Federal member.]— 1. Nothing contained in this
compact or in this Act shall impair, affect, or extend the constitutional
authoritv of the United States.
2. No&ing contained in this compactor in this Act and no action of the
commission shall supersede, impair, affect, compel, or prevent the exercise
of any of the powers, rights, functions, or jurisdiction of the United States
under other existing or future legislation in or over the area or waters
which are the subject of the compact, including projects of the commission:
Prmided, That—
(i) The commission shall serve as the principal agency for the coordination
of Federal, State, interstate, local, and nongovernmental
plans for water
and related land resources in the Susauehanna River Basin.
(ii) Except as provided in reservatio~ O), whenever a comprehensive plan,
or any part or revision thereof, has been adopted with the concurrence of
the member appointed by the President, the exercise of any powers conferred by law on any officer, agency, or instrumentality of the United States
with regard to water and related land resources in the Susquehanna River
Basin shall not substantially conflict with any such portion of such comprehensive plan and the provisions of section 3.10 and article 12 of the
compact shall be applicable to the extent necessary to avoid such substantial
conflict: Prwided @rther, That whenever the President shall find and determine that the national interest so requires, he may suspend, modify, or
delete any provision of the comprehensive plan to the extent necessary to
permit action by the affected agency or officer in accord with the national
interest. Such action shall be taken by executive order in which such finding
and determination shall be set forth.
(iii) To insure consideration by Congress or any committee thereof of
the commission’s views, proposals for Federal projects which come within
one or more of the classes requiring commission review under section 3.10
of the comDact shall be submitted to the commission for review and recommendation for a period of ninety days or such longer time as may be
requested by the commission with the concuring vote of the member appointed by the President; and the recommendations and views of the commission thereon, if any, shall be included in any report submitted by the
sponsoring Federal agency to the Congress or to any committee thereof in
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connection with any request for authorization or appropriations therefor.
3. For the purposes of paragraph 2(ii) hereof, concurrence by the member
appointed by the President shall be presumed unless within sixty days after
notice to him of adoption of the comprehensive plan, or any art or revision
thereof, he shall file with the commission notice of (i) no o[ jection, or fii)
nonconcurrence.
Each concurrence of the member appointed by the President in the adoption of the comprehensive plan or any part or revision
thereof may be withdrawn by notice filed with the commission at any time
between the first and sixtieth day of the sixth year after the initial adoption
of the comprehensive plan and of every sixth year thereafter.
(s) [U.S. ceaaes to be a party if Article 1.4 declared unconstitutional
or invalid.]—In
the event that any phrase, clause, sentence or provision
of section 1.4 of article 1 of the compact, is declared to be unconstitutional
under the constitution of any of the signatory parties, or the applicability
thereof to any signatory party, agency or person is held invalid by a court
of last resort of competent jurisdiction, the United Swtes shall cease to be
a party to the compact: Prtided, That the President may continue United
States participation in the activities of the commission to the extent that he
deems necessary and proper to protect the national interest.
(t) [All inconsistent Acts amended-Commission
cannot affect Federal
Iaw.]—(1 ) All Acts or parts of Acts inconsistent with the provisions of this
Act are hereby amended for the purpose of this Act to the extent necessary
to carry out the provisions of this Act.
(2) No action of the commission shall have the effect of repealing, modifying, or amending any Federal Law.
(u) [Federal member to be appointed by President.]—Notwithstanding
the provisions of section 2.2 and 2.3 of the compact, the Federal member
of the commission and his alternate shall be appointed by the President of
the United States and shall serve at the pleasure of the President.
(v) [Technical services tirnished by U.S. to extent agencies agree or
President dlrm@—Administrative
services or facilities furnished to extent President directs.]-Notwithstanding
the provisions of section 12.5
or any other provision of the compact, the furnishing of technical services
to the commission by agencies of the executive branch of the Government
of the United States is pledged only to the extent that the respective agencies
shall from time to time agree thereto or to the extent that the President
may from time to time direct such agencies to perform such services for
the commission. Nothing in the compact shall be deemed to require the
United States to furnish administrative services or facilities for carrying out
functions of the commission except to the extent that the President may
direct.
(w) [Functions and jurisdiction
of Federal independent
regulatory
agencies not affected-Commission
ation shall not conflict with licenses
and permits.]--Nothing
contained in this Act or in the compact shall
supersede, impair, affect, compel, or prevent the exercise of any of the
powers, rights, functions, or jurisdiction of the Federal Power Commission,
Federal Communications Commission, Atomic Energy Commission, Inter-
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Commerce Commission, or other such Federal independent regulatory
agency under existing or future legislation. Accordingly, no action of the
Susquehanna River Basin Commission shall conflict with any of the terms
or conditions of any license or permit granted or issued by the aforementioned Federal agencies. This reservation shall not be construed as a basis
for noncompliance with the requirements of the compact or this Act; nor
shall it be construed to permit use of waters of the Susquehanna River Basin
or to endanger their quality without approval
pursuant
to the compact.
(84
stat. 1537)

state

EFFECTUATION

sec. 3.

[Cooperation

of

Exmtive

departments

and

agencies—Author-

for Federal member.]-(a)
The President is authorized to take such action as may be necessary and proper, in his
discretion, to effectuate the compact and the initial orgartimtion and operation of the commission thereunder.
(b) Executive departments and other agencies of the executive branch of
the Federal Government shall cooperate with and furnish appropriate assistance to the United States member. Such assistance shall include the
furnishing of services and facilities and may include the detailing of personnel to the United Smtes member. Appropriations are hereby authorized
as necessary for the support of the United States member and his office,
including appropriations for the employment of personnel by the United
States member. (84 Stit. 1541)

tiation

of appropriations

EXP~NATORY NOTES
Not Mfid
This Act is not cdlfied
in
the U.S. Code.
~latiw
Histo~. S. 1079, Public Law
91-575 in the 91st Con~ess. Reported in

House from Judiciay, H.R. Rept. 91-1643.
Reported in Semte from Judiciw;
S. Rept.
No. 91-1333. Passed Senate October
14,
1970. Passed House December 7, 1970.
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An act to desipte
the comprehensive Missouri River Basin development pro~am as the
Pick-Sloan Missouri Basin pro~m.
(Act of December 24, 1970, Public Law 91-576, 84
stat. 1541)

[Designation of Pick-Sloan Missouri Basin program.]-The
comprehensive program of flood control, navigation improvement, and development for the Missouri River Basin, which arose out of the coordination of
the multiple-purpose plans recommended
in the report of the Corps of
Engineers, United States Army, contained in House Document Numbered
475, Seventy-eighth Congress, and in the report of the Bureau of Reclamation, Department of the Interior, contiined in Senate Document Numbered 191, Seventy-eighth Congress, shall hereafter be known as the PickSloan Missouri Basin program. Any law, regulation, document, or record
of the United S@tes in which such program is designated or referred to
under the name of the Missouri River Basin development program, or under
any other name, shall be held and considered to refer to such program
under and by the name of the Pick-Sloan Missouri Basin program. (84 Stat.
1541)
EXPMNATORY NOTW
Not ~fied.
This Act is not codified in
the U.S. Code.
Le@slative Histo~.
S. 1100, Public Law
91-576 in the91 st ConWess. Reported in Senate from Pubhc Works May 21, 1970; S. Rept.

No. 91-891. Passed Senate May 25, 1970. Reported in House from Public Works December 9, 1970; H.R. Rept. No. 91-1710. Passed
House December 10, 1970.
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An act to authorize the Secretaq of the Interior to make disposition of geothermal steam and
associated geothermal resources, and for other purposes. (Act of December 24, 1970, Pubfic
Law 91-581, 84 Stit. 1566)

[Sec. 1. Short titie.]-This
Act may be cited as the’’Geothermal
Steam
Act of 1970”. (84 Stat. 1566; 30 U.S.C. $1001 note)
Sec. 2. [Definitions.]-As
used in this Act, the term—
(a) “Secretary” means the Secretary of the Interior;
(b) “geothermal lease” means a lease issued under authority of this
Act;
(c) “geothermal steam and associated geothermal resources” means (i)
all products of geothermal processes, embracing indigenous steam, hot
water and hot brines; (ii) steam and other gases, hot water and hot brines
resulting from water, gas, or other fluids artificially introduced into
geothermal formations; (iii) heat or other associated energy found in
geothermal formations; and (iv) any byproduct derived from them;
(d) “byproduct”
means any mineral or minerals (exclusive of oil, hydrocarbon gas, and helium) which are found in solution or in association
with ~eothermal steam and which have a value of less than 75 Der centum
of th~ value of the geothermal steam or are not, because ~f quantity,
quality, or technical difficulties in extraction and production, of sufficient
value to warrant extraction and Production bv themselves:
(e) “known geothermal resou~ces area” m~ans an area’ in which the
geology, nearby discoveries, competitive interests, or other indicia would,
in the opinion of the Secretary, engender a belief in men who are experienced in the subject matter that the prospects for extraction of geothermal steam or associated geothermal resources are good enough to
warrant expenditures of money for that purpose. (84 Stat. 1566; 30
U.s.c.$ 1001)
See. 3. [Lands for which leases may be issued. ]-Subject
to the provisions of section 15 of this Act, the Secretary of the Interior may issue leases
for the development and utilization of ~eothermal steam and associated
geothermal re~ources (1) in lands admin~stered by him, including public,
withdrawn, and acquired lands, (2) in any national forest or other lands
administered by the Department of Agriculture through the Forest Service,
including public, withdrawn, and acquired lands, and (3) in lands which
have been conveved bv the United States subiect to a reservation to the
United States of ~he ge~thermal steam and asso~iated geothermal resources
therein. (84 Stat. 1566; 30 U.S.C. $ 1002)
Sec. 4. [Lease to highest bidder in com~titive
bidding—Limitations.]-If
lands to be leased under this Act are within any known geothermal resources area, they shall be leased to the highest responsible qualified
bidder by competitive bidding under regulations formulated by the Secretary. If the lands to be leased are not within any known geothermal
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resources area, the qualified person first making application for the lease
shall be entitled to a lease of such lands without competitive bidding. Notwithstanding the foregoing, at any time within one hundred and eighty days
following the effective date of this Act:
(a) with respect to all lands which were on September 7, 1965, subject
to valid leases or permits issued under the Mineral Leasing Act of February 25, 1920, as amended (30 U.S.C. 181 et seq.), or under the Mineral
Leasing Act of Acquired Lands, as amended (30 U.S.C. 351, 358), or to
existing mining claims located on or prior to September 7, 1965, the
lessees or permitters or claimants or their successors in interest who are
qualified to hold geothermal leases shall have the right to convert such
leases or permits or ckims to geothermal leases covering the same lands;
~) where there are confecting claims, leases, or permits therefor embracing the same land, the person who first was issued a lease or permit,
or who first ~~ecorded the mining claim shall be entitled to first consideration;
(c) with respect to all knds which were on September 7, 1965, the
subject of applications for leases or permits under the above Acts, the
applicants may convert their applications to applications for geothermal
leases having priorities dating from the time of filing of such applications
under such Acts;
(d) no person shall be permitted to convert mineral leases, permits,
applications therefor, or mining claims for more than 10,240 acres; and
(e) the conversion of leases, permits, and mining claims and applications
for leases and permits shall be accomplished in accordance with regulations prescribed by the Secretary. No right to conversion to a geothermal
lease shall accrue to any person under this section unless such person
shows to the reasonable satisfaction of the Secretiry that substantial expenditures for the exploration, development, or production of geothermal steam have been made by the applicant who is seeking conversion,
on the lands for which a lease is sought or on adjoining, adjacent, or
nearby Federal or non-Federal lands.
(Q with respect to lands within any known geothermal resources area
and which are subject to a right to conversion to a geothermal lease, such
lands shall be leased by competitive bidding Prmided, That, the competitive geothermal lease shall be issued to the person owning the right
to conversion. to a geothermal lease if he makes payment of an amount
equal to the highest bona fide bid for the competitive geothermal lease,
plus the rental for the first year, within thirty days after he receives written
notice from the Secretary of the amount of the highest bid. (84 Stat.
1566; 30 U.S.C. $ 1003)
See. 5. [Provisions of leases.]—Geothermal
leases shall provide for—
(a) a royalty of not less than 10 per centum or more than 15 per centum
of the amount or value of steam, or any other form of heat or energy
derived from production under the lease and sold or utilized by the lessee
or reasonably susceptible to sale or utilization by the lessee;
(b) a royalty of not more than 5 per centum of the value of any by-
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product derived from production under the lease and sold or utilized or
reasonably susceptible of sale or utilization by the lessee, except that as
to any byproduct which is a mineral named in section 1 of the Mineral
Leasing Act of February 25, 1920, as amended (30 U.S.C 181), the rate
of rovaltv for such mineral shall be the same as that ~rovided in that Act
and ~he ~ximum
rate of royalty for such mineral ~hall not exceed the
maximum royalty applicable under that Act;
(c) payment in advance of an annual rental of not less tbn $1 per acre
or fmction thereof for each year of the lease. If there is no well on the
leased lands capable of producing geothermal resources in commercial
quantities, the failure to pay rental on or before the anniversary date
shall terminate the lease bv,. oDeration of law: Prmided, hwmer, That
whenever the Secretary discovers that the rental payment due under a
lease is paid timely but the amount of the payment is deficient because
of an error or other reason and the deficiency is nominal. as determined
by the Secretary pursuant to regulations presc~ibed by him, he shall notify
the lessee of the deficiency and such lease shall not auto-tically
terminate unless the lessee fails to pay the deficiency within the period
prescribed in the notice: Prtide further, That, where any lease has been
terminated automatically by operation of law under this section for failure
to pay rental timely and it is shown to the satisfaction of the Secretary
of the Interior that the failure to pay timely the lease rental was justifiable
or not due to a lack of reasonable diligence, he in his judgment may
reinstate the lease if—
(1) a petition for reinstatement, together with the required rental,
is filed with the Secretary of the Interior; and
(2) no valid lease has been issued affecting any of the lands in the
terminated lease prior to the filing of the petition for reinstatement;
and
(d) a minimum royalty of $2 per acre or fraction thereof in lieu of
rental payable at the expiration of each lease year for each producing
lease, commencing with the lease year beginning on or after the commencement of production in commercial quantities. For the purpose of
determining royalties hereunder the value of any geothermal steam and
byproduct used by the lessee and not sold and reasonably susceptible of
sale shall be determined by the Secretary, who shall take into consideration the cost of exploration and production and the economic value of
the resource in terms of its ultimate utilization. (84 Stat. 1567; 30 U.S.C.
g 1004)
=.
6. [Renewal of leases<onditions.]-(a)
Geothermal leases shall
be for a primary term of ten years. If geothermal steam is produced or
utilized in commercial quantities within this term, such lease shall continue
for so long thereafter as geothermal steam is produced or utilized in commercial quantities, but such continuation shall not exceed an additional forty
vears.
‘ (b) If, at the end of such forty years, steam is produced or utilized in
commercial quantities and the lands are not needed for other purposes, the
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lessee shall have a preferential right to a renewal of such lease for a second
forty-year term in accordance with such terms and conditions as the Secretary deems appropriate.
(c) Any lease for land on which, or for which under an approved coop
erative or unit plan of development or operation, actual drilling operations
were commenced prior to the end of its primary term and are being diligently prosecuted at that time shall be extended for five years and so long
thereafter, but not more than thirty-five years, as geothermal steam is produced or utilized in commercial quantities. If, at the end of such extended
term, steam is being produced or utilized in commercial quantities and the
lands are not needed for other purposes, the lessee shall have a preferential
right to a renewal of such lease for a second term in accordance with such
terms and conditions as the Secretary deems appropriate.
(d) For purposes of subsection (a) of this section, production or utilization
of geothermal steam in commercial quantities shall be deemed to include
the completion of one or more wells producing or capable of producing
geothermal steam in commercial quantities and a bona fide sale of such
geothermal steam for delivery to or utilization by a facility or facilities not
yet installed but scheduled for installation not later than fifteen years from
the date of commencement of the primary term of the lease.
(e) Leases which have extended by reasons of production, or which have
produced geothermal steam, and have been determined by the Secretary
to be incapable of further commercial production and utilization of geothermal steam may be further extended for a period of not more than five
years from the date of such determination but only for so long as one or
more valuable byproducts are produced in commercial quantities. If such
byproducts are leasable under the Mineral Leasing Act of February 25,
1920, as amended (30 U.S.C 181, et seq.), or under the Mineral Leasing
Act for Acquired Lands (30 U.S.C. 351 –358), and the leasehold is primarily
valuable for the production thereof, the lessee shall be entitled to convert
his geothermal lease to a mineral lease under, and subject to all the terms
and conditions of, such appropriate Act upon application at any time before
expiration of the lease extension by reason of byproduct production. The
lessee shall be entitled to locate under the mining laws all minerals which
are not leasable and which would constitute a byproduct if commercial
production or utilization of geothermal steam continued. The lessee in
order to acquire the rights herein granted him shall complete the location
of mineral claims within ninety days after the termination of the lease for
geothermal steam. Any such converted lease or the surface of any mining
claim located for geothermal byproducts mineral affecting lands withdrawn
or acquired in aid of a function of a Federal department or agency, including
the Department of the Interior, shall be subject to such additional terms
and conditions as may be prescribed by such department or agency with
respect to the additional operations or effects resulting from such conversion upon adequate utilization of the lands for the purpose for which they
are administered.
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(f) Minerals locatable under the mining laws of the United States in lands
subject to a geothermal lease issued under the provisions of this Act which
are not associated with the geothermal steam and associated geothermal
resources of such lands as defined in section 2(c) herein shall be locatable
under said mining laws in accordance with the principles of the Multiple
Mineral Development Act (68 Stat. 708; found in 30 U.S.C. 521 et seq.).
(84 Stat. 1568; 30 U.S.C. $ 1005)
EXPUNATORY NOTE
-ference
in tie Text. me MultipleMineral DevelopmentAct (Act of August 13,
1!154,68 Stat.708, 30 U.S.C. ~ 521 et seq.),

referredto in subsection(q of the text,does
not appearherein.

k.
7. [Limitation on acreage under lease.]—A geothermal lease shall
embrace a reasonably compact area of not more than two thousand five
hundred and sixty acres, except where a departure therefrom is occasioned
by an irregular subdivision or subdivisions. No person, association, or corporation, except as otherwise provided in this Act, shall take, hold, own,
or control at one time, whether acquired directly from the Secretary under
this Act or otherwise, any direct or indirect interest in Federal geothermal
leases in arty one State exceeding twenty thousand four hundred and eighty
acres, including leases acquired under the provisions of section 4 of this
Act.
At any time after fifteen years from the effective date of this Act the
Secretary, after public hearings, may increase this maximum holding in any
one Swte by regulation, not to exceed fifty-one thousand two hundred acres.
(84 Stat. 1569; 30 U.S.C. $ 1006)
=.
8. [Readjustment of terms, conditions, rents, and royalties.]—(a)
The Secretary may readjust the terms and conditions, except as otherwise
provided herein, of any geothermal lease issued under this Act at not less
than ten-year intervals beginning ten years after the date the geothermal
steam is produced, as determined by the Secretary. Each geothermal lease
issued under this Act shall provide for such readjustment.
The Secretary
shall give notice of any proposed readjustment of terms and conditions,
and, unless the lessee files with the Secretary objection to the proposed
terms or relinquishes the lease within thirty days after receipt of such notice,
the lessee shall conclusively be deemed to have agreed with such terms and
conditions. If the lessee files objections, and no agreement can be reached
between the Secretary and the lessee within a period of not less than sixty
days, the lease may be terminated by either party.
(b) The Secretary may readjust the rentals and royalties of any geothermal
lease issued under this Act at not less than twenty-year intervals beginning
thirty-five years after the date geothermal steam is produced, as determined
by the Secretary. In the event of any such readjustment neither the rental
nor royalty may be increased by more than 50 per centum over the renbl
or royalty paid during the preceding period, and in no event shall the royalty
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payable exceed 22Y2 per centum. Each geothermal lease issue under this
Act shall provide for such readjustment. The Secretary shall give notice of
any proposed readjustment of rentals and royalties, and, unless the lessee
files with the Secretary objection to the proposed rentals and royalties or
relinquishes the lease withb thirty days after receipt of such notice, the
lessee shall conclusively be deemed to have agreed with such terms and
conditions. If the lessee files objections, and no agreement can be reached
between the Secretary and the lessee within a period of not less than sixty
days, the lease may be terminated by either party.
(c) Any readjustment of the terms and conditions as to use, protection,
or restoration of the surface of any lease of lands withdrawn or acquired
in aid of a function of a Federal department or agency other than the
Department of the Interior maybe made only upon notice to, and with the
approval of, such department or agency. (84 Stat. 1569; 30 U.S.C. $ 1007)
%. 9. [Use of geothermal steam to produce valuable byprodu~s.]—
If the production, use, or conversion of geothermal steam is susceptible of
producing a valuable byproduct or byproducts, including commercially demineralized water for beneficial uses in accordance with applicable State
water laws, the Secretary shall require substantial beneficial production or
use thereof unless, in individual circumstances he modifies or waives this
requirement in the interest of conservation of natural resources or for other
reasons satisfactory to him. However, the production or use of such byproducts shall be subject to the rights of the holders of preexisting leases,
claims, or permits covering the same land or the same minerals, if any. (84
Stat. 1570; 30 U.S.C. ~ 1008)
~.
10. [Lessee may relin~ish
rights under lease.]-The
holder of any
geothermal lease at any time may make and file in the appropriate land
office a written relinquishment of all rights under such lease or of any legal
subdivision of tie area covered by such lease. Such relinquishment shall be
effective as of the date of its filing. Thereupon the lessee shall be released
of all obligations thereafter accruing under said lease with respect to the
lands relinquished, but no such relinquishment shall release such lessee, or
his surety or bond, from any liability for breach of any obligation of the
lease, other than an obligation to drill, accrued at the date of the relinquishment, or from the continued obligation, in accordance with the applicable lease terms and regulations, (1) to make payment of all accrued
rentals and royalties, (2) to place all wells on the relinquished lands in
condition for suspension or abandonment, and (3) to protect or restore
substantially the surface and surface resources. (84 Stat. 1570; 30 U.S.C.
g 1009)
=.
11. [Suspension of o~rations.]-The
Secretary, upon application
by the lessee, may authorize the lessee to suspend operations and production
on a producing lease and he may, on his own motion, in the interest of
conservation suspend operations on any lease but in either case he may
extend the lease term for the period of any suspension, and he may waive,
suspend, or reduce the rental or royalty required in such lease. (84 Stat.
1570; 30 U.s.c. $ 1010)
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Sec. 12. [Termination of leaae.]-Leases
may be terminated by the Secretary for any violation of the regulations or lease terms after thirty days
notice provided that such violation is not corrected within the notice period,
or in the event the viohtion is such that it cannot be corrected within the
notice period then provided that lessee has not commenced in good faith
within said notice period to correct such violation and thereafter to proceed
diligently to correct such violation. Lessee shall be entitled to a hearing on
the matter of such claimed violation or proposed termination of lease if
request for a hearing is made to the Secretary within the thirty-day period
after notice. The period for correction of violation or commencement to
correct such violation of regulations or of lease terms, as aforesaid, shall
be extended to thirty days after the Secretary’s decision after such hearing
if the Secretary shall find that a violation exists. (84 Stat. 1570; 30 U.S.C.
g loll)
Sec. 13. [Waiver, suspension, or reduction of rent or royalty.]—The
Secretary may waive, suspend, or reduce the rental or royalty for any lease
or portion thereof in the interests of conservation and to encourage the
greatest ultimate recovery of geothermal resources, if he determines that
this is necessary to promote development or that the lease cannot be successfully operated under the lease terms (84 Stat. 1570; 30 U.S.C. $ 1012)
See. 14. [Use of surface land]—Subject
to the other provisions of this
Act, a lessee shall be entitled to use so much of the surface of the land
covered by his geothermal lease as may be found by the Secretary to be
necessary for the production, utilization, and conservation of geothermal
resources. (84 Stat. 1571; 30 U.S.C. $ 1013)
~.
15. [Issuance of geothermal leases—Conditions.]-(a)
Geothermal
leases for lands withdrawn or acquired in aid of functions of the Department
of the Interior may be issued only under such terms and conditions as the
Secretary may prescribe to insure adequate utilization of the lands for the
purposes for which they were withdrawn or acquired.
@) Geothermal leases for lands withdrawn or acquired in aid of functions
of the Department of Agriculture may be issued only with the consent of,
and subject to such terms and conditions as may be prescribed by, the head
of that Department to insure adequate utilization of the lands for the purposes for which they were withdrawn or acquired. Geothermal leases for
lands to which section 24 of the Federal Power Act, as amended (16 U.S.C.
818), is applicable, may be issued only with the consent of, and subject to,
such terms and conditions as the Secretary of Energy may prescribe to insure
adequate utilization of such lands for power and related purposes.
(c) Geothermal leases under this Act shall not be issued for lands administered in accordance with (1) the Act of August 25, 1916 (39 Stat. 535),
as amended or supplemented, (2) for lands within a national recreation
area, (3) for lands in a fish hatchery administered by the Secretary, wildlife
refuge, wildlife range, game range, wildlife management area, waterfowl
production area, or for lands acquired or reserved for the protection and
conservation of fish and wildlife that are threatened with extinction, (4) for
tribally or individually owned Indian trust or restricted lands, within or

December

24, 1970
GEOTHERMAL

without the boundaries
$1014)

STEAM

ACT OF 1970

of Indian reservations.

2609

(84 Stat. 1571; 30 U.S.C.

EXPLANATORYNOTES

Referencesin tie Text. Section24 of the
FederalPowerAct of 1920,asamended,(16
U.S.C.~ 818),referredto in subsection@) of
the text, provides that lands for proposed
powerprojects may, by application to the Federal Power Commission, be removed from entry, location, or other disposal under the laws
of the United States. The 1920 Act appears
in Volume I at page 262. The Act of August
25, 1916, as amended and supplemented (39
S@t. 535, 16 U.S.C $1 et seq.), referred to in
subsection (c) of the text, provides for the

administration of the various national parks.
The 1916 Act does not appear herein.
Transfer of Functions. “Secretary of Energy” was substituted for “Federal Power
Commission” in subsection ~) pursuant to
sections 301@), 703, and 707 of the Act of
AuWst 4, 1977 (Public Law 95-91, 91 Stat.
565), which terminated the Federal Power
Commission and transferred its functions,
with certain exceptions, to the Secretary of
Energ. fitracts from the 1977 Act appear
in Volume IV in chronological order.

See. 16. [Citizenship requirements.]-Leases
under this Act may be issued only to citizens of the United States, associations of such citizens,
corporations organized under the laws of the United States or of any State
or the District of Columbia, or governmental units, including, without limitation, municipalities. (84 Stat. 1571; 30 U.S.C. $ 1015)
See. 17. [Multiple use concept to be applid.]—Administration
of this
Act shall be under the principles of multiple use of lands and resources,
and geothermal leases shall, insofar as feasible, allow for coexistence of
other leases of the same lands for deposits of minerals under the laws applicable to them, for the location and production of claims under the mining
laws, and for other uses of the areas covered by them. Operations under
such other leases or for such other uses, however, shall not unreasonably
interfere with or endanger operations under any lease issued pursuant to
this Act, nor shall operations under leases so issued unreasonably interfere
with or endanger operations under any lease, license, claim, or permit issued
pursuant to the provisions of any other Act. (84 Stat. 1571; 30 U.S.C.
# 1016)
Sec. 18. [Formation of coo~rative
or unit plan of development.]—For
the purpose of properly conserving the natural resources of any geothermal
pool, field, or like area, or any part thereof, lessees thereof and their representatives may unite with each other, or jointly or separately with others,
in collectively adopting and operating under a cooperative or unit plan of
development or operation of such pool, field, or like area, or any part
thereof, whenever this is determined and certified by the Secretary to be
necessary or advisable in the public interest. The Secretary may in his discretion and with the consent of the holders of leases involved, establish,
alter, change, revoke, and make such regulations with reference to such
leases in connection with the institution and operation of any such cooperative or unit plan as he may deem necessary or proper to secure reasonable
protection of the public interest. He may include in geothermal leases a
provision requiring the lessee to operate under such a reasonable cooperative or unit plan, and he may prescribe such a plan under which such lessee
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shall operate, which shall adequately protect the rights of all parties in
interest, including the United States. Any such plan may, in the discretion
of the Secretiry, provide for vesting in the Secretary or any other person,
committee, or Federal or State agency designated therein, authority to alter
or modify from time to time the rate of prospecting and development and
the quantity and rate of production under such plan. All leases operated
under any such plan approved or prescribed by the Secretary shall be excepted in determining holdings or control for the purposes of section 7 of
this Act.
When separate tracts cannot be independently developed and operated
in conformity with an established well-spacing or development program,
any lease, or a portion thereof, may be pooled with other lands, whether
or not owned by the United States, under a communitization or drilling
agreement providing for an apportionment
of production or royalties
among the separate tracts of land comprising the drilling or spacing unit
when determined by the Secretary to be in the public interest, and operations or production pursuant to such an agreement shall be deemed to be
operations or production as to each lease committed thereto.
The Secretary is hereby authorized, on such conditions as he my prescribe, to approve operating, drilling, or development contracts made by
one or more lessees of geothermal leases, with one or more persons, associations, or corporations whenever, in his discretion, the conservation of
natural products or the public convenience or necessity may require or the
interests of the United States maybe best served thereby. All leases operated
under such approved operating, drilling, or development contracts, and
interests thereunder, shall be excepted in determining holdings or control
under section 7 of this Act. (84 Stit. 1571; 30 U.S.C. $1017)
Sec. 19. [Data from Federd agencies—Limitations.]-Upon
request of
the Secretary, other Federal departments and agencies shall furnish him
with any relevant data then in their possession or knowledge concerning
or having bearing upon fair and adequate charges to be made for geothermal steam produced or to be produced for conversion to electric power
or other purposes. Data given to any department or agency as confidential
under law shall not be furnished in any fashion which identifies or tends
to identify the business entity whose activities are the subject of such data
or the person or persons who furnished such information. (84 Stat. 1572;
30 U.S.C. $1018)
=.
20. [Disposal of money received under Act.]—All moneys received
under this Act from public lands under the jurisdiction of the Secretary
shall be disposed of in the same manner as moneys received from the sale
of public lands. Moneys received under this Act from other lands shall be
disposed of in the same manner as other receipts from such lands. (84 Stit.
1572; 30 U.S.C. $1019)
%.
21. [Publication
in Federal Register of geothermal
resource
areas—Court
determination
of meaning of Federal mineral reservation.]—(a) Within one hundred and twenty days after the effective date of
this Act, the Secretary shall cause to be published in the Federal Register
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a determination of all lands which were included within any known geothermal resources area on the effective date of the Act. He shall likewise
publish in the Federal Register from time to time his determination of other
known geothermal resources areas specifying in each case the date the lands
were included in such area; and
(b) Geothemal resources in lands the surface of which has passed from
Federal ownership but in which the minerals have been reserved to the
United States shall not be developed or produced except under geothermal
leases made pursuant to this Act. If the Secretary of the Interior finds that
such development is imminent, or that production from a well heretofore
drilled on such lands is imminent, he shall so rewrt to the Attornev General.
and the Attorney General is authorized and d~rected to institute’an appropriate proceeding in the United States district court of the district in which
such lands are located, to quiet the title of the United States in such resources, and if the court determines that the reservation of minerals to the
United States in the lands involved included the geothermal resources, to
enjoin their production otherwise than under the terms of this Act: Prwided,
That upon an authoritative judicial determination that Federal mineral
reservation does not include geothermal steam and associated geothermal
resources the duties of the Secretary of the Interior to report and of the
Attorney General to institute proceedings, as hereinbefore set forth, shall
cease. (84 Stat. 1572; 30 U.S.C. ~ 1020)
See. 22. [State water laws.]—Nothing
in this Act shall constitute an express or implied claim or denial on the part of the Federal Government as
to its exemption from State water laws. (84 Stat. 1573; 30 U.S.C. $1021)
See. 23. [Prevention
of wast+Resources
underlying
Government
owned lands.]-(a)
All leases under this Act shall be subject to the condition
that the lessee will, in conducting his exploration, development, and pr~
ducing operations, use all reasonable precautions to prevent waste of geothermal steam and associated geothermal resources developed in the lands
leased.
(b) Rights to develop and utilize geothermal steam and associated geothermal resources underlying lands owned by the United States may be acquired solely in accordance with the provisions of this Act. (84 Stat. 1573;
30 U.s.c. $ 1022)
See. 24. [Rules and re~ations.]
—The Secretary shll prescribe such
rules and reguhtions as he may deem appropriate to carry out the provisions
of this Act. Such regulations may include, without limitation, provisions for
(a) the prevention of waste,@) development and conservation of geothermal
and other natural resources, (c) the protection of the public interest, (d)
assignment, segregation, extension of terms, relinquishment of leases, development contracts, unitization, pooling, and drilling agreements, (e) compensatory royalty agreements, suspension of operations or production, and
suspension or reduction of rentals or royalties, (~ the filing of surety bonds
to assure com~liance
with the terms of the lease and to ~rotect surface use
1
and resources, (g) use of the surface by a lessee of the }ands embraced in
his lease, (h) the maintenance by the lessee of an active development pr~
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gram, and (i) protection of water quality and other environmental qualities.
(84 Stat. 1573; 30 U.S.C. $1023)
%. 25. [Application of other laws.]—As to any land subject to geothermal leasing under section 3 of this Act, all laws which either (a) provide
for the disposal of land by patent or other form of conveyance or by grant
or by operation of law subject to a reservation of any mineral or (b) prevent
or restrict the disposal of such bnd because of the mineral character of the
land, shall hereafter be deemed to embrace geothermal steam and associated geothermal resources as a substance which either must be reserved or
must prevent or restrict the disposal of such land, as the case my be. This
section shall not be construed to affect grants, patents, or other forms of
conveyances made prior to the date of enactment of this Act. (84 Stat. 1573;
30 U.S.C. $1024)
Sec. 26. [Amenhents.]—The
first two clauses in section 11 of the Act
of August 13, 1954 (68 Stat. 708, 716), are amended to read as follows:
“As used in this Act, ‘mineral leasing laws’ shall mean the Act of February
25, 1920 (41 Stat. 437); the Act of April 17, 1926 (44 Stat. 301); the Act
of February 7, 1927 (44 Stat. 1057); Geothermal Steam Act of 1970, and
all Acts heretofore or hereafter enacted which are amendatory of or supplementary to any of the foregoing Acts; ‘Leasing Act minerals’ shall mean
all minerals which, upon the effective date of this Act, are provided in the
mineral leasing laws to be disposed of thereunder and all geothermal steam
and associated geothermal resources which, upon the effective date of the
Geothermal Steam Act of 1970, are provided in that Act to be disposed of
thereunder;”. (84 Stat. 1573; 30 U.S.C. $ 530)
EXPLANATORYNOTE
Reference in tie Text. The Act of August
13, 1954 (68 Stat. 708), referred to in the
text, amended the mineml leasing laws and

the mining laws to provide for multiple mineral development of the same tracts of pubhc
lands. The 1954 Act does not appear herein.

Sec. 27. [Reservation by United States—Conditions.]-The
United
States reserves the ownership of and the right to extract under such rules
and regulations as the Secretary may prescribe oil, hydrocarbon gas, and
helium from all geothermal steam and associated geothermal resources produced from lands leased under this Act in accordance with presently ap
plicable kws; Prwided, That whenever the right to extract oil, hydrocarbon
gas, and helium from geothermal steam and associated geothermal resources produced from such lands is exercised pursuant to this section, it
shall be exercised so as to cause no substantial interference with the production of geothermal steam and associated geothermal resources from such
lands. (84 Stat. 1574; 30 U.S.C. $1025)
EXPLANATORYNOTE
References in tie TexL The Acquired
kds
Mineral Leasing Act of August 7, 1947
(30 U.S.C. $351 et seq.), referred to in sections 4(a) and 6(e) of the text, does not appear

herein. An extract from the Mineral Leasing
Act of FebruaW 25, 1920 (30 U.S.C. $181 et
~eq.), referred to in sections 4(a), 5@), 6(e),
and 26 of the text, concerning receipts re-
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Volume I at page 249. The balance of the
1920 Act does not appear herein.
~slatin
Hti~.
S. 368, Public bw 91581 in the 91 st Congress. Reported in Senate
from Interior and Insular Affairs September
4, 1970; S. Rept. No. 91-1160. Passed Senate
September
16, 1970. Reported in House
from Interior and Insular Afftirs September
30, 1970; H.R. Rept. No. 91-1544. Passed
House, amended, October 5, 1970. Senate
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aweesto Houseamendments
NOS.7! 87g>and
10, agrees to House amendments Nos. 4 and
5 with an amendment and disagrees with
House amendments Nos. 1, 2, 3, and 6, December 4, 1970. House recedes from its
amendments Nos. 1, 2, and 3, concurs in Senate amendments to House amendments Nos.
4 and 5, and recedes from its amendment No.
6 and offers a further amendment, December
9, 1970. Senate agrees to House amendment
December 10, 1970.
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[Extia@ from] An act authorizing the construction, repair, and preservation of certain public
works on rivers and harbors for mvigation, flood control, and for other purposes. (Act of
December 31, 1970, Public Law 91-611, 84 Stat. 1818)

TITLE
*

I—RIVERS
*

AND HARBORS
*

*

*

See. 111. [Compensation for the taking of property.]-In
all cases where
real property shall be taken by the United States for the public use in
connection with any improvement of rivers, harbors, canals, or waterways
of the United States, and in all condemnation proceedings by the United
States to acquire lands or easements for such improvements, the compensation to be paid for real property taken by the United States above the
normal high water mrk of navigable waters of the United States shall be
the fair market value of such real property based upon all uses to which
such real property may reasonably be put, including its highest and best
use, any of which uses may be dependent upon access to or utilization of
such navigable waters. In case of partial takings of real property, no depreciation in the value of any remaining real property shall be recognized
and no compensation shall be paid for any damages to such remining real
property which result from loss of or reduction of access from such remaining real property to such navigable waters because of the taking of
real property or the purposes for which such real property is taken. The
compensation defined herein shall apply to all acquisitions of real property
after the date of enactment of this Act, and to the determimtion of just
compensation in any condemnation suit pending on the date of enactment
hereof. (84 Stat. 1821; 33 U.S.C. $595a)
*

*

*

*

*

Report to Congress.]-Not
later thanJuly
Sec. 122. [Project @delines—
1, 1972, the Secretary of the Army, acting through the Chief of Engineers,
after consultation with appropriate Federal and State officials, shall submit
to Congress, and not later than ninety days after submission, promulgate
guidelines designed to assure that possible adverse economic, social and
environmental effects relating to any proposed project have been fully considered in developing such project, and that the final decisions on the project
are made in the best over all public interest, taking into consideration the
need for flood control, navigation and associated purposes, and the cost of
eliminating or minimizing such adverse affects and the following
(1) Air, noise, and water pollution;
(2) destruction or disruption of man-made and natural resources, es-

December

31, 1970
FLOOD

CONTROL

ACT, 1970

2615

thetic values, community cohesion and the availability of public facilities
and services;
(3) adverse employment effects and tax and property value losses;
(4) injurious displacement of people, businesses, and farms; and
(5) disruption of desirable community and regional growth. Such guidelines shall apply to all projects authorized in this Act and proposed projects
after the issuance of such guidelines. (84 Stat. 1823)
*

*

*

*

*

See. 124. [Short title.]-Title
I of this Act may be cited as the “River
and Harbor Act of 1970”. (84 Stat. 1824)
TITLE
*

II—FLOOD
*

*

CONTROL
*

*

See. 203. [Corps of En@neers to assist in western water resources
plan.]—The Secretary of the Army, acting through the Chief of Engineers,
is authorized to cooperate and participate with concerned Federal, State,
and local agencies in preparing the general plan for the development of
the water resources of the western United States authorized by the Colorado
River Basin Project Act (82 Stat. 885). (84 Stat. 1828; 43 U.S.C. $ 1511a)

EXPLANATORY NOTE
~ference in tie Text. The tilorado River
Basin Project Act (Act of September 30,
1968, Public Law 90-537), referred to in the

text, appears in Volume IV in chronolo@cal
order.

See. 209. [Additional criteria for benefit+ost
analysis.]—It is the intent of Congress that the objectives of enhancing regional economic development, the quality of the total environment, includlng its protection
and improvement, the well-being of the people of the United States, and
the national economic development are the objectives to be included in
federally financed water resource projects, and in the evaluation of benefits
and cost attributable thereto, giving due consideration to the most feasible
alternative means of accomplishing these objectives. (84 Stat. 1829; 42
U.S.C. $1962-2)
*

*

*

*

*

See. 222. [Road relocation and construction,
Auburn Dam and Reservoir.]-The
Secretary of the Interior in financing the relocation of the
existing Placer County Road from Auburn to Forest-hill, California, as part
of the construction of the Auburn Dam and Reservoir on the AuburnFolsom South Unit of the Central Valley Project, California, may provide
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for the cost of construction of a two-lane river level bridge across the North
Fork of the American River with a substructure and deck truss capable of
supporting a four-lane bridge. The Secretary may also provide for the cost
of construction of a two-lane, all-weather paved road (including appropriate
two-lane bridges) extending from Old United States Highway 40, near Weimar across the North Fork and Middle Fork of the American River to the
Eldorado County Road near Spanish Dry Diggings, substantially in accordance with the report of the Secretiry entitled ‘Replacement Alternative
Upstream Road System, Auburn Reservoir—June
1970’, (84 Stat. 183 1;
$36, Act of March 7, 1974,88 Stat. 22)
*

*

*

*

*

EXPLANATORYNOTE

Ammdment.Section36 of theWater above.Extractsfrom the 1974Act, includlng
ResourcesDevelopmentAct of 1974(Act of section36, appearin VolumeIV in chronoMarch7, 1974,88 Stat.22) amendedsection logicalorder.
222 by addingthe lastsentenceasit appears
1974

W. 236. [ Shoti fitle.]-Title
II of this Act may be cited as the “Flood
Control Act of 1970.” (84 Stat. 1835)
EXPLANATORYNOTE
Not -fied.
Sections 122, 124, 222 and
236 of the extracts that appear above are not
codified in the U.S. Code.
Le&lative History.H.R. 1977, Pubhc Law
91-611. in the 91st Congress. Reported in
House from Pubhc Works; H.R. Rept. No. 911665. S. 4572 in the 91st Congress. Reported

in Senate from Public Workx S. Rept. No.
91-1422. Passed HOUW December 7, 1970.
Passed Semte, amended, December 9, 1970.
Gnference report H.R. Rept. No. 91-1782.
House agrees to conference report December
18, 1970. Senate agrees to conference report
December 19, 1970.
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UNIFORM

RELOCATION
ACQUISITION

ASSISTANCE AND REAL PROPERTY
POLICIES ACT OF 1970

[fitraeta from] An act to providefor uniformand equitabletreatmentof personsdispbced
from theirhomes,businesses,or farmsby Federaland federallyassistedpro~ams and to
esmbfish uniform and equimble land acquisition policies for Federal and federally assisted
pro~ms.
(Act of January 2, 1971, Public hw 91-646, 84 Smt. 1894)

[Sec. 1. Short title.]-This
Act maybe cited as the “Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970”. (84 Stat.
1894; 42 U.S.C. $4601 note)
TITLE

I—GENERAL

PROVISIONS

M. 101. As used in this Act—
(1) The term “Federal agency” means any department, agency, or instrumentality in the executive branch of the Government (except the National Capital Housing Authority),
any wholly owned Government
corporation (except the District of Columbia Redevelopment Land Agency),
and the Architect of the Capitol, the Federal Reserve banks and branches
thereof.
(2) The term “State” means any of the several States of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, any territory
or possession of the United States, the Trust Territory of the Pacific Islands,
and any political subdivision thereof.
(3) The term “State agency” means the National Capinl Housing Authority, the District of Columbia Redevelopment
Land Agency, and any
department, agency, or instrumentality of a State or of a political subdivision
of a State, or any department, agency, or instrumentality of two or more
States or of two or more political subdivisions of a State or States.
(4) The term “Federal financial assistance” means a grant, loan, or contribution provided by the United States, except any Federal guarantee or
insurance and any annual payment or capital loan to the District of
Columbia.
(5) The term “person” means any individual, partnership, corporation,
or association.
(6) The term “displaced person” means any person who, on or after the
effective date of this Act, moves from real property, or moves his personal
property from real property, as a result of the acquisition of such real
property, in whole or in part, or as the result of the written order of the
acquiring agency to vacate real property, for a program or project undertaken by a Federal agency, or with Federal financial assistance; and solely
for the purposes of sections 202(a) and (b) and 205 of this title, as a result
of the acquisition of or as the result of the written order of the acquiring
agency to vacate other real property; on which such person conducts a
business or farm operation, for such program or project.
(7) The term “business” means any lawful activity, excepting a farm operation, conducted primarily—
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(A) for the purchase, sale, lease and rental of personal and real property,
and for the manufacture, processing, or marketing of products, commodities, or any other personal property;
(B) for the sale of services to the public;
(C) by a nonprofit organization; or
(D) solely for the purposes of section 202(a) of this title, for assisting
in the purchase, sale, resale, manufacture, processing, or marketing of
products, commodities, personal property, or services by the erection and
maintenance of an outdoor advertising display or displays, whether or
not such display or displays are located on the premises on which any of
the above activities are conducted.
(8) The term “farm operation” means any activity conducted solely or
primarily for the production of one or more agricultural products or commodities, including timber, for sale or home use, and customarily producing
such products or commodities in sufficient quantity to be capable of contributing materially to the operator’s support.
(9) The term “mortgage”
means such classes of liens as are commonly
given to secure advances on, or the unpaid purchase price of, real property,
under the laws of the State in which the real property is located, together
with the credit instruments, if any, secured thereby. (84 Stat. 1894; 42
U.S.C. $4601)
NOTE OF OPINION
1. Sti@ a~ncy
The Uniform Relocation Assistance and
hnd Acquisition Policies Act of 1970 (Uniform Act) applies to acquisitions made by irrigation districts or other public agencies for
construction of facihties financed under the
Distribution Systems Loan Act. It is evident
that a loan under the Distribution Systems
Loan Act qualifies as Federal financial assi
tance within the meaning of the Uniform Act.
Moreover, it is apparent from the overall

scheme of the Distribution Systems Loan Act
that loan recipients must be either irrigation
districts, whleh have inherent taxing authority, or other public agencies which also enjoy
the power to tax and, therefore, such loan
recipients must be considered pohtical sub
divisions, bringing them within the definition
of the term “State agency” in section 101(3)
of the Uniform Act. Memorandum of Associate Solicitor Morthhnd to Commissioner of
Reclamation, June 28, 1971.

EFFECT UPON PROPERTY

ACQUISITION

Sec. 102. (a) The provisions of section 301 of title III of this Act create
no rights or liabilities and shall not affect the validity of any property acquisitions by purchase or condemnation.
(b) Nothing in this Act shall be construed as creating in any condemnation
proceedings brought under the power of eminent domain, any element of
value or of damage not in existence immediately prior to the date of enactment of this Act. (84 Stat. 1895; 42 U.S.C. $4602)
TITLE

II—UNIFORM

RELOCATION

DECLARATION

ASSISTANCE

OF POLICY

SW. 201. The purpose of this title is to establish a uniform policy for the
fair and equihble treatment of persons displaced as a result of Federal and
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federally assisted programs in order that such persons shall not suffer disproportionate injuries as a result of programs designed for the benefit of
the public as a whole. (84 Stat. 1895; 42 U.S.C. $4621)
NOTE OF OPINION
1. Carud Act
In acquiring righ~of-way under the Canal
Act, the Bureau of Reclamation must comply
witi the provisions of the Uniform Relocation
Assistance and Lmd Acquisition Policies Act
of 1970 as the latter Act expressly applies to
all real property acquisitions associated with
Federal and federally-assisted pro~ms
and
projects. Even though the Canal Act refers
only to reservation of rightif-ways,
ConMOVING

gress has recoguimd that such reservations
constitute an acquishion of land by erecting
the Ac* of September 2, 1964 (Public Law
88-561, 78 Stat. 808) and October 4, 1966
(Public Law 89-624, 80 Stat. 873) providing
for the payment ofjust compenmtion for land
taken under the Cam] Act for projects initiated after January 1, 1961. Memorandum of
Associate Sohcitor Morthland to Commissioner, July 15, 1971.

AND RELATED

EXPENSES

S=. 202. (a) Whenever the acquisition of real property for a program or
project undertaken by a Federal agency in any State will result in the disphcement of any person on or after the effective date of this Act, the head
of such agency shall make a payment to any displaced person, upon proper
application as approved by such agency head, for—
(1) actual reasonable expenses in moving himself, his family, business,
farm operation, or other personal property;
(2) actual direct losses of tangible personal property as a result of moving or discontinuing a business or farm operation, but not to exceed an
amount equal to the reasonable expenses that would have been required
to relocate such property, as determined by the head of the agency; and
(3) actual reasonable expenses in searching for a replacement business
or farm.
(b) Any displaced person eligible for payments under subsection (a) of
this section who is displaced from a dwelling and who elects to accept the
payments authorized by this subsection in lieu of the payments authorized
by subsection (a) of this section may receive a moving expense allowance,
determined according to a schedule established by the head of the Federal
agency, not to exceed $300; and a dislocation allowance of $200.
(c) Any displaced person eligible for payments under subsection (a) of
this section who is dlspbced from his place of business or from his farm
operation and who elects to accept the payment authorized by this subsection in lieu of the payment authorized by subsection (a) of this section, may
receive a fixed payment in an amount equal to the average annual net
earnings of the business or farm operation, except hat such payment shall
be not less than $2,500 nor more than $10,000. In the case of a business
no payment shall be made under this subsection unless the head of the
Federal agency is satisfied that the business(1) cannot be relocated without
a substantial loss of its existing patronage, and (2) is not a part of a commercial enterprise having at least one other establishment not being acquired by the United States, which is engaged in the same or similar
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business. For purposes of this subsection, the term “average annual net
earnings” means one-half of any net earnings of the business or farm operation, before Federal, State, and local income taxes, during the two taxable years immediately preceding the taxable year in which such business
or farm operation moves from the real property acquired for such project,
or during such other period as the head of such agency determines to be
more equimble for establishing such earnings, and includes any compensation paid by the business or farm operation to the owner, his spouse, or
his dependents during such period. (84 Stat. 1895; 42 U.S.C. $4622)
REPLACEMENT

HOUSING

FOR HOMEOWNER

=.
203. (a) (1) In addhion to payments otherwise authorized by this
title, the head of the Federal agency shall make an additional payment not
in excess of $15,000 to any displaced person who is displaced from a dwelling actually owned and occupied by such displaced person for not less than
one hundred and eighty days prior to the initiation of negotiations for the
acquisition of the property. Such additional payment shall include the following elements:
(A) The amount, if any, which when added to the acquisition cost of the
dwelling acquired by the Federal agency, equals the reasonable cost of a
comparable replacement dwelling which is a decent, safe, and sanitary dwelling adequate to accommodate such displaced person, reasonably accessible
to public services and places of employment and available on the private
market. All determinations required to carry out this subparagraph shall
be made in accordance with standards established by the head of the Federal
agency making the additional payment.
(B) The amount, if any, which will compensate such displaced person for
any increased interest costs which such person is required to pay for financing the acquisition of any such comparable replacement dwelling. Such
amount shall be paid only if the dwelling acquired by the Federal agency
was encumbered by a bona fide mortgage which was a valid lien on such
dwelling for not less than one hundred and eighty days prior to the initiation
of negotiations for the acquisition of such dwelling. Such amount shall be
equal to the excess in the aggregate interest and other debt service costs
of that amount of the principal of the mortgage on the replacement dwelling
which is equal to the unpaid balance of the mortgage on the acquired
dwelling, over the remainder term of the mortgage on the acquired dwelling, reduced to discounted present value. The discount rate shall be the
prevailing interest rate paid on savings deposits by commercial banks in the
general area in which the replacement dwelling is located.
(C) Reasonable expenses incurred by such displaced person for evidence
of title, recording fees, and other closing costs incident to the purchase of
the replacement dwelling, but not includlng prepaid expenses.
(2) The additional payment authorized by this subsection shall be made
only to such a displaced person who purchases and occupies a replacement
dwelling which is decent, safe, and sanitary not later than the end of the
one year period beginning on the date on which he receives from the
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Federal agency final payment of all costs of the acquired dwelling, or on
the date on which he moves from the acquired dwelling, whichever is the
later date.
(b) The head of any Federal agency may, upon application by a mortgagee,
insure any mortgage (includlng advances during construction) on a comparable replacement dwelling executed by a displaced person assisted under
this section, which mortgage is eligible for insurance under any Federal law
administered by such agency notwithstanding any requirements under such
law relating to age, physical condition, or other personal characteristics of
eligible mortgagors, and may make commitments for the insurance of such
mortgage prior to the date of execution of the mortgage. (84 Stat. 1896;
42 U.S.C. $4623)
REPLACEMENT

HOUSING

FOR TENANTS

AND CERTAIN

OTHERS

See. 204. In addition to amounts otherwise authorized by this title, the
head of the Federal agency shall make a payment to or for any displaced
person displaced from any dwelling not eligible to receive a payment under
section 203 which dwelling was actually and lawfully occupied by such disphced person for not less than ninety days prior to the initiation of negotiations for acquisition of such dwelling. Such payment shall be either—
(1) the amount necessary to enable such displaced person to lease or
rent for a period not to exceed four years, a decent, safe, and sanitary
dwelling of stindards adequate to accommodate such person in areas not
generally less desirable in regard to public utilities and public and commercial facilities, and reasonably accessible to his place of employment,
but not to exceed $4,000, or
(2) the amount necessary to enable such person to make a downpayment
(including incidental expenses decribed in section 203(a) (1) (C)) on the
purchase of a decent, safe, and sanitary dwelling of standards adequate
to accommodate such person in areas not generally less desirable in regard
to public utilities and public and commercial facilities, but not to exceed
$4,000, except that if such amount exceeds $2,000, such person must
equally match any such amount in excess of $2,000, in making the downpayment. (84 Stat. 1897; 42 U.S.C. $4624)
RELOCATION

ASSISTANCE

ADVISORY

SERVICES

k. 205. (a) Whenever the acquisition of real property for a program or
project undertaken by a Federal agency in any State will result in the displacement of any person on or after the effective date of this section, the
head of such agency shall provide a relocation assistance advisory program
for displaced persons which shall offer the services described in subsection
(c) of this section. If such agency head determines that any person occupying
property immediately adjacent to the real property acquired is caused sub
stantial economic injury because of the acquisition, he may offer such person
relocation advisory services under such program.
(b) Federal agencies administering programs which may be of assistance
to displaced persons covered by this Act shall cooperate to the maximum
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extent feasible with the Federal or State agency causing the displacement
to assure that such displaced persons receive the maximum assis~nce available to them,
(c) Wch relocation assistance advisory program required by subsection
(a) of this section shall include such measures, facilities, or services as may
be necessary or appropriate in order to—
(1) determine the need, if any, of displaced persons, for relocation
assistance;
(2) provide current and continuing information on the availability,
prices, and rentals, of comparable decent, safe, and sanitary sales and
rental housing, and of comparable commercial properties and locations
for displaced businesses;
(3) assure that, within a reasonable period of time, prior to displacement
there will be available in areas not generally less desirable in regard to
public utilities and public and commercial facilities and at rents or prices
within the financial means of the families and individuals displaced, decent, safe, and sanitary dwellings, as defined by such Federal agency head,
equal in number to the number of and available to such displaced persons
who require such dwellings and reasonably accessible to their places of
employment, except that the head of that Federal agency may prescribe
by regulation situations when such assurances may be waived;
(4) assist a displaced person displaced from his business or farm operation in obtaining and becoming established in a suitable replacement
location;
(5) supply information concerning Federal and State housing programs,
disaster loan programs, and other Federal or State programs offering
assistance to displaced persons; and
(6) provide other advisory services to displaced persons in order to
minimize hardships to such persons in adjusting to relocation.
(d) The heads of Federal agencies shall coordinate relocation activities
with project work, and other planned or proposed governmental actions in
the community or nearby areas which may affect the carrying out of relocation assistance programs. (84 Stat. 1897; 42 U.S.C. $4625)
NOTEOFOPINION
1. Ttimg

the OaheUnitneed not be dischrged

The responsibilities of the Bureau of RecIamation under section 205 of the Uniform
Relocation Assistance and Real Property Acquisition Pohcies Act to provide a relocation
assistance advimry program in connection
with the construction of the Initial Stige of
HOUSING

REPLACEMENT

at one
time with respect to all those who eventually
will be dlspbced by the project. United Family
Famms,
Iu. v. Kleppe, 418 F. Supp. 591
(1976), a~rmed on other grounds, 552 F.2d
823 (8th Cir. 1977).

BY FEDERAL

AGENCY

AS LAST RESORT

~.
206. (a) If a Federal project cannot proceed to actual construction
because comparable replacement sale or rental housing is not available, and
the head of the Federal agency determines that such housing cannot other-
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wise be made available he may take such action as is necessary or appropriate
to provide such housing by use of funds authorized for such project.
@) No person shall be required to move from his dwelling on or after
the effective date of this title, on account of any Federal project, unless the
Federal agency head is satisfied that replacement housing, in accordance
with section
205(c)
(3), is available
to such person. (84 Stat. 1898; 42 U.S.C.
$4626)
STATE

REQUIRED

TO FURNISH
ASSISTANCE

REAL PROPERTY
(LOCAL

INCIDENT

TO FEDERAL

COOPERATION)

k.
207. Whenever real property is acquired by a State agency and
furnished as a required contribution incident to a Federal program or project, the Federal agency having authority over the program or project may
not accept such property unless such State agency has made all payments
and provided all assistance and assurances,
as are required
of a State agency
by sections
210 and 305 of this Act. Such State agency shall pay the cost
of such requirements in the same manner and to the same extent as the
real property acquired for such project, except that in the case of any real
property acquisition or displacement occurring prior to July 1, 1972, such
Federal agency shall pay 100 per centum of the first $25,000 of the cost
of providing such payments and assistance. (84 Stat. 1898; 42 U.S.C. $4627)
STATE ACTING

AS AGENT

FOR FEDERAL

PROGRAM

~.
208. Whenever real property is acquired by a State agency at the
request of a Federal agency for a Federal program or project, such acquisition shall, for the purposes of this Act, be deemed an acquisition by the
Federal agency having authority over such program or project. (84 Stat.
1899; 42 U.S.C. 54628)
*
REQUIREMENTS
FEDERALLY

*
FOR RELOCATION

ASSISTED

*

*
PAYMENTS

PROGRAM; ASSURANCM
HOUSING

*
AND ASSISTANCE
OF AVAILABILITY

OF
OF

See. 210. Notwithstanding
any other law, the head of a Federal agency
shall not approve any grant to, or contract or agreement with, a State
agency, under which Federal financial assistance will be available to pay all
or part of the cost of any program or project which will result in the
displacement of any person on or after the effective date of this title, unless
he receives satisfactory assurances from such State agency that—
(1) fair and reasonable relocation payments and assistance shall be pro
vialed to or for displaced persons, as are required to be provided by a
Federal agency under sections 202, 203, and 204 of this title;
(2) relocation assistance programs offering the services described in
section 205 shall be provided to such displaced persons;
(3) within a reasomble period of time prior to displacement, decent,
safe, and aitary
replacement dwellings will be available to displaced
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with section 205(c) (3). (84 S@t. 1899; 42 U.S.C.

FEDERAL

SHARE OF COSTS

k.
211. (a) The cost to a State agency of providing payments and assistance pursuant to sections 206, 210, 215, and 305, shall be included as
part of the cost of a program or project for which Federal financial assistance
is available to such State agency, and such State agency shall be eligible for
Federal financial assistance with respect to such payments and assistance in
the same manner and to the same extent as other program or project costs,
except that, notwithstanding any other law in the case where the Federal
financial assistance is by grant or contribution the Federal agency shall pay
the full amount of the first $25,000 of the cost to a State agency of providing
payments and assistance for a displaced person under sections 206, 210,
215, and 305, on account of any acquisition or displacement occurring prior
to July 1, 1972, and in any case where such Federal financial assistance is
by loan, the Federal agency shall loan such State agency the full amount
of the first $25,000 of such cost.
@) No payment or assistance under section 210 or 305 shall be required
or included as a program or project cost under this section, if the displaced
person receives a payment required by the S@te kw of eminent domain
which is determined by such Federal agency head to have substantially the
same purpose and effect as such payment under this section, and to be part
of the cost of the program or project for which Federal financial assistance
is avaikble.
(c) Any grant to, or contractor agreement with, a State agency executed
before the effective date of this title, under which Federal financial assis@nce is available to pay all or part of the cost of any program or project
which will result in the displacement of any person on or after the effective
date of this Act, shall be amended to include the cost of providing payments
and services under sections 210 and 305. If the head of a Federal agency
determines that it is necessary for the expeditious completion of a program
or project he may advance to the State agency the Federal share of the cost
of any payments or assistance by such State agency pursuant to sections
206, 210, 215, and 305. (84 Stat. 1900; 42 U,S.C. $4631)
ADMINISTRATION—RELOCATION
RECEIVING

FEDERAL

ASSISTANCE
FINANCIAL

IN PROGRAMS

ASSISTANCE

%. 212. In order to prevent unnecessary expenses and duplications of
functions, and to promote uniform and effective administration of relocation assistance programs for displaced persons under sections 206, 210,
and 215 of this title, a State agency may enter into contracts with any
individual, firm, association, or corporation for services in connection with
such programs, or may carry out its functions under this title through any
Federal or State governmental agency or instrumentality having an established or~nization
for conducting relocation assistance programs. Such
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State agency shall, in carrying out the relocation assistance activities described in section 206, whenever practicable, utilize the services of State
or local housing agencies, or other agencies having experience in the administration or conduct of similar housing assistance activities. (84 Stat. 1900;
42 U.S.C. $4632)
REGULATIONS

AND PROCEDURES

Sec. 213. (a) In order to promote uniform and effective administration
of relocation assistance and land acquisition of State or local housing agencies, or other agencies having programs or projects by Federal agencies or
programs or projects by S@te agencies receiving Federal financial assistance,
the heads of Federal agencies shall consult together on the establishment
of regulations and procedures for the implementation of such programs.
(b) The head of each Federal agency is authorized to establish such regulations and procedures as he may determine to be necessary to assure—
(1) that the payments and assistance authorized by this Act shall be
administered in a manner which is fair and reasonable, and as uniform
as practicable;
(2) that a displaced person who makes proper application for a payment
authorized for such person by this title shall be paid promptly after a
move or, in lkrdship cases, be paid in advance; and
(3) that any person ag~ieved by a determination as to eligibility for a
payment authorized by this Act, or the amount of a payment, may have
his application reviewed by the head of the Federal agency having authority over the applicable program or project, or in the case of a program
or project receiving Federal financial assistance, by the head of the State
agency.
(c) The head of each Federal agency may prescribe such other regulations
and procedures, consistent with the provisions of this Act, as he deems
necessary or appropriate to carry out this Act. (84 Stat. 1900; 42 U. S.C.,
$4633)
ANNUAL

REPORT

See. 214. The head of each Federal agency shall prepare and submit an
annual report to the President on the activities of such agency with respect
to the programs and policies established or authorized by this Act, and the
President shall submit such reports to the Congress not later than January
15 of each year, beginning January 15, 1972, and ending January 15, 1975,
together with his comments or recommendations.
Such reports shall give
special attention to: (1) the effectiveness of the provisions of this Act assuring
the availability of comparable replacement housing, which is decent, safe,
and sanitary, for displaced homeowners and tenants; (2) actions taken by
the agency to achieve the objectives of the policies of Congress, declared
in this Act, to provide uniform and equal treatment, to the greatest extent
practicable, for all persons displaced by, or having real property taken for,
Federal or federally assisted programs; (3) the views of the Federal agency
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head on the progress made to achieve such objectives in the various programs conducted or administered by such agency, and among the Federal
agencies; (4) any indicated effects of such programs and policies on the
public; and (5) any recommendations he may have for further improvements
in relocation assistance and land acquisition programs, policies, and implementing laws and regulations. (84 Stat. 1901; 42 U.S.C. $4634)
PLANNING

AND OTHER

PRELIMINARY

EXPENSES FOR ADDITIONAL

HOUSING

See. 215. In order to encourage and facilitate the construction or rehabilitation of housing to meet the needs of displaced persons who are displaced from dwellings because of any Federal or Federal financially assisted
project, the head of the Federal agency administering such project is authorized to make loans as a part of the cost of any such project, or to approve
loans as a part of the cost of any such project receiving Federal financial
assistance, to nonprofit, limited dividend, or cooperative organizations or
to public bodies, for necessary and reasonable expenses, prior to construction, for planning and obtaining federally insured mortgage financing for
the rehabilitation or construction of housing for such displaced persons.
Notwithstanding the preceding sentence, or any other law, such loans shall
be available for not to exceed 80 per centum of the reasonable costs expected to be incurred in planning, and in obtaining financing for, such
housing, prior to the availability of such financing, including, but not limited
to, preliminary surveys and analyses of market needs, preliminary site engineering, preliminary architectural fees, site acquisition, application and
mortgage commitment fees, and construction loan fees and discounts. Loans
to an organization established for profit shall bear interest at a market rate
established by the head of such Federal agency. All other loans shall be
without interest. Such Federal agency head shall require repayment of loans
made under this section, under such terms and conditions as he may require,
upon completion of the project or sooner, and except in the case of a loan
to an organization established for profit, may cancel any part or all of a
loan if he determines that a permanent loan to finance the rehabilitation
or the construction of such housing cannot be obtained in an amount adequate for repayment of such loan. Upon repayment of any such loan, the
Federal share of the sum repaid shall be credited to the account from which
such loan was made, unless the Secretary of the Treasury determines that
such account is no longer in existence, in which case such sum shall be
returned to the Treasury and credited to miscellaneous receipts. (84 Stat.
1901; 42 U.S.C. $4635)
PAYMENTS

NOT TO BE CONSIDERED

AS INCOME

Sec. 216. No payment received under this title shall be considered as
income for the purposes of the Internal Revenue Code of 1954; or for the
purposes of determining the eligibility or the extent of eligibility of any
person for assistance under the Social Security Act or any other Federal
law. (84 Stat. 1902; 42 U.S.C. $4636)
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DISPLACEMENTBY CODEENFORCEMENT,REHABILITATION,AND
DEMOLITIONPROGRAMSRECEIVINGFEDERALASSISTANCE
Sec. 217. A person who moves or discontinues his business, or moves
other personal property, or moves from his dwelling on or after the effective
date of this Act, as a direct result of any project or program which receives
Federal financial assistance under title I of the Housing Act of 1949, as
amended, or as a result of carrying out a comprehensive city demonstration
program under title I of the Demonstration Cities and Metropolitan De
velopment Act of 1966 shall, for the purposes of this title, be deemed to
have been displaced as the result of the acquisition of real property. (84
Stat. 1902; 42 U.S.C. $4637)
TRANSFERS

OF SURPLUS

PROPERTY

*.
218. The Administrator of General Services is authorized to transfer
to a State agency for the purpose of providing replacement housing required
by this title, any real property surplus to the needs of the United States
within the meaning of the Federal Property and Administrative Services
Act of 1949, as amended. Such transfer shall be subject to such terms and
conditions as the Administrator determines necessary to protect the interesfi of the United States and may be made without monetary consideration,
except that such State agency shall pay to the United States all amounts
received by such agency from any sale, lease, or other disposition of such
property for such housing. (84 Stat. 1902; 42 U.S.C. $4638)
EXPMNATORY NOTE
Reference h tie Tefi. Extracts from the
Federal Property and Administrative Services
Act (63 Smt. 377), referred to in tie text,

*

*

relating to surplus property,
ume 11 at page 956.

*

*

appear in Vol-

*

REPEAM

SW. 220. (a) The following laws and parts of laws are hereby repealed:
(1) ,The Act entitled “An Act to authorize the Secretary of the Interior
to reimburse owners of lands required for development under his jurisdiction for their moving expenses, and for other purposes,” approved May 29,
1958 (43 U.S.C. 1231-1234). (84 Stat. 1903; 43 U.S.C. $1231)
(2) Paragraph 14 of section 203(b) of the National Aeronautics and Space
Act of 1958 (42 U.S.C. 2473). (84 Stat. 1903; 42 U.S.C. $2473)
(3) Section 2680 of title 10, United States Code.
(4) Section 7(b) of the Urban Mass Transportation Act of 1965 (49 U.S.C.
1606(b)). (84 Stat. 1903; 49 U.S.C. $ 1606)
(5) Section 114 of the Housing Act of 1949 (42 U.S.C. 1465).
(6) Paragraphs (7)(b) (iii) and (8) of section 15 of the United States Houw
ing Act of 1937 (42 U.S.C. 1415, 1415 (8)), except the first sentence of
paragraph (8). (84 Stat. 1903; 42 U.S.C. $1415)
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(7) Section 2 of the Act entitled “An Act to authorize the Commissioners
of the District of Columbia to pay relocation costs made necessary by actions
of the District of Columbia government, and for other purposes”, approved
October 6, 1964 (78 Stat. 1004; Public Law 88-629; D.C. Code 5-729).
(8) Section 404 of the Housing and Urban Development Act of 1965 (42

U.s.c.3074).
(9)Sections 107 (b) and (c) of the Demonstration Cities and Metropolitan
Development Act of 1966 (42 U.S.C. 3307). (84 Stat. 1903; 42 U.S.C.
$3307)
(10) Chapter 5 of title 23, United States Code.
(11) Sections 32 and 33 of the Federal-Aid Highway Act of 1968 (Public
Law 90–495). (84 Stat. 1903; 23 U.S.C. $501 note)
(b) Any rights or liabilities now existing under prior Acts or portions
thereof shall not be affected by the repeal of such prior Acts or portions
thereof under subsection (a) of this section. (84 Stat. 1903; 42 U.S.C. $4621
note)
EXPLANATORYNOTE
Reference k tie TexL The Aet of May 29,
1958 (72 Stit. 152, 43 U.S.C. $1231), re
pealed by section 220(a) (l), appears in Vol-

ume II at page 1418. The remainkg Acts
repealed by section 220 do not appear herein.

EFFECTIVEDATE

Sec. 221. (a) Except as provided in subsections (b) and (c) of this section,
this Act and the amendments made by this Act shall take effect on the date
of its enactment.
(b) Until July 1, 1972, sections 210 and 305 shall be applicable to a State
only to the extent that such State is able under its laws to comply with such
sections. After July 1, 1972, such sections shall be completely applicable to
all States.
(c) The ~epeals made by paragraphs (4), (5), (6), (8), (9), (10), (11), and
(12) of section 220(a) of this title and section 306 of title III shall not apply
to any State so long as sections 210 and 305 are not applicable in such
State. (84 Stat. 1904; 42 U.S.C. $4601 note)
TITLE

III—UNIFORM

UNIFORM

POLICY

ON RfiL

REAL PROPERTY
POLICY
PROPERTY

ACQUISITION

ACQUISITION

PRACTICES

Sec. 301. In order to encourage and expedite the acquisition of real
property by agreements with owners, to avoid litigation and relieve congestion in the courts, to assure consistent treatment for owners in the many
Federal programs, and to promote public confidence in Federal land acquisition practices, heads of Federal agencies shall, to the greatest extent
practicable, be guided by the following policies:
(1) The head of a Federal agency shall make every reasonable effort to
acquire expeditiously real property by negotiation.
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(2)Real property shall be appraised before the initiation of negotiations,
and the owner or his designated representative shall be given an opportunity
to accompany the appraiser during his inspection of the property.
(3) Before the initiation of negotiations for real property, the head of the
Federal agency concerned shall establish an amount which he believes to
be just compensation therefor and shall make a prompt offer to acquire
the property for the full amount so established. In no event shall such
amount be less than the agency’s approved appraisal of the fair market
value of such property. Any decrease or increase in the fair market value
of real property prior to the date of valuation caused by the public improvement for which such property is acquired, or by the likelihood that
the property would be acquired for such improvement, other than that due
to physical deterioration
within the reasonable control of the owner, will
be disregarded in determinkg the compensation for the property. The head
of the Federal agency concerned shall provide the owner of real property
to be acquired with a written statement of, and summary of the basis for,
the amount he established as iust com~ensation. Where a~DroDriate the
just compensation for the rea~propert~ acquired and for ~~m~ges to remaining real property shall be separately stated.
(4) No owner shall be reauired to surrender ~ossession of real DroDertv
be~o~e the head of the Fede~al agency concerne~ pays the agreed ~ur~has~
price, or deposits with the court in accordance with section 1 of the Act of
February 26, 1931 (46 Stat. 1421; 40 U.S.C. 258a), for the benefit of the
owner, an amount not less than the agency’s approved appraisal of the fair
market value of such property, or the amount of the award of compensation
in the condemnation proceeding for such property.
(5) The construction or development of a public improvement shall be
so scheduled that, to the greatest extent practicable, no person lawfully
occupying real property shall be required to move from a dwelling (assuming a replacement dwelling
as required
by title 11 will be available), or to
move his business or farm operation, without at least ninety days’ written
notice from the head of the Federal agency concerned, of the date by which
such move is reauired.
(6) If the head’of a Federal agency permits an owner or tenant to occupy
the real property acquired on a rental basis for a short term or for a period
subject to termination by the Government on short notice, the amount of
rent required shall not exceed the fair rental value of the property to a
short-term occupier.
(7) In no event shall the head of a Federal agency either advance the
time of condemnation, or defer negotiations or condemnation and the deposit of funds in court for the use of the owner, or take any other action
coercive in nature, in order to compel an agreement on the price to be
paid for the property.
(8) If any interest in real property is to be acquired by exercise of the
power of eminent domain, the head of the Federal agency concerned shall
institute formal condemnation proceedings. No Federal agency head shall
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intentionally make it necessary for an owner to institute legal proceedings
to prove the fact of the taking of his real property.
(9) If the acquisition of only part of a property would leave its owner
with an uneconomic remnant, the head of the Federal agency concerned
shall offer to acquire the entire property. (84 Stat. 1904; 42 U.S.C. $4651)
EXPLANATORYNOTE
Referenm in he Text. Section 1 of the Act
of Februaq 26, 1931 (46 Stit. 1421) referred
to in paragraph (4) of the text, appears in
BUILDINGS,

Volume 111at page 1974 and in the new Ap
pendix in Supplement I.

STRUCTURES,

AND IMPROVEMENTS

Sec.302.(a) Notwithstanding any other provision of law, if the head of
a Federal agency acquires any interest in real property in any State, he shall
acquire at least an equal interest in all buildings, structures, or other improvements located upon the real property so acquired and which he requires to be removed from such real property or which he determines will
be adversely affected by the use to which such real property will be put.
(b)(1) For the purpose of determining the just compensation to be paid
for any building, structure, or other improvement required to be acquired
by subsection (a) of this section, such building, structure, or other improvement shall be deemed to be a part of the real property to be acquired
notwithstanding the right or obligation of a tenant, as against the owner
of any other interest in the real property, to remove such building, structure, or improvement at the expiration of his term, and the fair market
value which such building, structure, or improvement contributes to the
fair market value of the real property to be acquired, or the fair market
value of such building, structure, or improvement for removal from the
real property, whichever is the greater, shall be paid to the tenant therefor.
(2) Payment under this subsection shall not result in duplication of any
payments otherwise authorized by law. No such payment shall be made
unless the owner of the land involved disclaims all interest in the improvements of the tenant. In consideration for any such payment, the tenant shall
assign, transfer, and release to the United States all his right, title, and
interest in and to such improvements. Nothing in this subsection shall be
construed to deprive the tenant of any rights to reject payment under this
subsection and to obtain payment for such property interests in accordance
with applicable law, other than this subsection. (84 Stat. 1905; 42 U.S.C.
$4652)
EXPENSES INCIDENTAL

TO TRANSFER

OF TITLE

TO UNITED

STATES

Sec. 303. The head of a Federal agency, as soon as practicable after the
date of payment of the purchase price or the date of deposit in court of
funds to satisfy the award of compensation in a condemnation proceeding
to acquire real property, whichever is the earlier, shall reimburse the owner,
to the extent the head of such agency deems fair and reasonable, for expenses he necessarily incurred for—
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(1) recording fees, transfer taxes, and similar expenses incidental to
conveying such real property to the United States;
(2) penalty costs for prepayment of any preexisting recorded mortgage
entered into in good faith encumbering such real property; and
(3) the pro rata portion of real property taxes paid which are allocable
to a period subsequent to the date of vesting title in the United Smtes,
or the effective date of possession of such real property by the United
States, whichever is the earlier. (84 Stat. 1906; 42 U.S.C. $4653)
LITIGATION

EXPENSES

See.304.(a) The Federal court having jurisdiction of a proceeding instituted by a Federal Agency to acquire real property by condemnation
shall award tie owner of any right, or title to, or interest in, such real
property such s~~mas will in the opinion of the court reimburse such owner
for his reasonable costs, disbursements, and expenses, including reasonable
attorney, appraisal, and engineering fees, actually incurred because of the
condemnation proceedings, if—
(1) the final judgement is that the Federal agency cannot acquire the
real property by condemnation; or
(2) the proceeding is abandoned by the United States.
(b) Any award made pursuant to subsection (a) of this section shall be
paid by the head of the Federal agency for whose benefit the condemnation
proceedings was instituted.
(c) The court rendering a judgment for the plaintiff in a proceeding
brought under section 1346(a)(2) or 1491 of title 28, United S@tes Code,
awarding compensation for the taking of property by a Federal agency, or
the Attorney General effecting a settlement of any such proceeding, shall
determine and award or allow to such plaintiff, as a part of such judgement
or settlement, such sum as will in the opinion of the court or the Attorney
General reimbl~rse such plaintiff for his reasonable costs, disbursements,
and expenses, including reasonable attorney, appraisal, and engineering
fees, actually incurred because of such proceeding. (84 Stat. 1906; 42 U.S.C.
$4654)
EXPLANATORYNOTE
References k tie Text. Sections 1346(a)(2)
and 1491 of title 28, United States Code, referred to in subsection (c) of the text, appear
REQUIREMENTS

FOR UNIFORM

EXPENSES INCIDENTAL
PAYMENT

in Volume 111 at pages 1950 and 1951, respectivelyand in the new Appendix in SUP
plement I.

LAND ACQUISITION

TO TRANSFER

OF LITIGATION

POLICIES

PAYMENTS

OF REAL PROPERTY

TO STATfi

EXPENSES IN CERTAIN

OF

CASES

%. 305.Notwithstanding any other law, the head of a Federal agency
shall not approve arty program or project or any grant to, or contract or
agreement with, a State agency under which Federal financial assistance
will be available to pay all or part of the cost of any program or project
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which will result in the acquisition of real property on and after the effective
date of this title, unless he receives satisfactory assurances from such State
agency that—
(1) in acquiring real property it will be guided, to the greatest extent
practicable under State law, by the land acquisition policies in section 301
and the provisions of section 302, and
(2) property owners will be paid or reimbursed for necessary expenses
as specified in sections 303 and 304. (84 Stat. 1906; 42 U.S.C. $4655)
REP=LS
%. 306. Sections 401, 402, and 403 of the Housing and Urban Development Act of 1965 (42 U.S.C. 3071-3073), section 35(a) of the FederalAid Highway Act of 1968 (23 U.S.C. 141) and section 301 of the Land
Acquisition Policy Act of 1960 (33 U.S.C. 596) are hereby repealed. Any
rights or liabilities now existing under prior Acts or portions thereof shall
not be affected by the repeal of such prior Act or portions thereof under
this section. (84 Stat. 1907; 42 U.S.C. $4651 note)
EXPLANATORY
NOTES
References in tie Text. None of the statutory provisions repealed by section 306 ap
pear herein.
Le@lative
History. S. 1, Public hw 91646 in the 91st Congress. Reported in Senate
from Government Operations October 21,
1969; S. Rept. No. 91-488. Passed Senate October 27, 1969. Reported in House from Pub
lic Works December 2, 1970; H. R. Rept. No.
91-1656. Passed House, amended, December

7, 1970. Senate agrees to House amendment
with amendments December 17, 1970. House
agrees to Senate amendments
to House
amendment December 18, 1970.
Ntor’s
Note, Annotations. Annomtions
of opinions are included only to the extent
deemed relevant to activities of the Bureau of
Reclamation
and the Alaska, Bonneville,
Southeastern, Southwestern, and Western
Area Power Administrations.

NOTm OF OPINIONS
Canal Ad
1
Displaced ~rsons
2
Distribution system loans

Morthhnd to Commtiloner
July 15, 1971.
3

1. Canal Act
In acquiring righ~of-way under the Canal
Act, the Bureau of Reclamation must comply
with the provisions of the Uniform Relocation
Assistance and Land Acquisition Policies Act
of 1970 as the latter Act expressly applies to
all real property acquisitions associated with
Federal and federally-assisted programs and
projects. Even though the Canal Act refers
only to reservations of rightif
ways, Congress has recognized that such reservations
constitute an acquisition of land by enacting
the Acts of September 2, 1964 and October
4,1966, providing for the payment of just
compensation for land taken under the Canal
Act for projects initiated after January 1,
1961. Memorandum of Associate Sohcitor

of Rechmation,

2. Displaced persons
Members of the Navajo and Hopi tribes
forced to relocate after their tribes granted
leases for coal mining rights to their binds to
Peabody Coal Company, are not “displaced
persons” as defined by section 101(6) of the
Uniform Relocation
Assistance and Real
Property AcquXltion Policies Act of 1970
merely bause
the leases and mining pbm
were approved by the Department of Interior
and the company subsequently sold strip
mined coal from the reservations to the Navajo generating station, in which the Bureau
of Reclamation is a participant and which sup
pfies power for the Mojave generating station
which, allegedly, receives Bureau of Reclamation subsidies. The focus of section 101 (6)
is not on the degree of involvement by a fed-
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eral agency or a program of
which results in the acquisition,
on whether the person involved
by government
action either
property or issuing an order
property. A~tin v. And~,
638
Cir. 1981).

such agency
but is instead
was displaced
acquiring the
to vacate the
F.2d 113 (9th

3. Dlsttibution syskm loans
The Uniform Relocation Assismnce and
Land Acquisition Pohcles Act of 1970 (Uniform Act) applies to acquisitions made by irrigation districts or other public agencies for
construction of facilities financed under the
Distribution Systems Loan Act. It is evident
that a loan under the Distribution Systems
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Loan Act qualifies as Federd financial assistance within the meaning of the Uniform Act.
Moreover, it is apparent from the overall
scheme of the Distribution Systems Loan Act
that loan recipients must be either irrigation
districts, which have inherent taxing authority, or other pubfic agencies which also enjoy
the power to tax and, fierefore, such loan
recipients must be considered political sub
divisions, bringing them within the definition
of the term “State agency” in section 101(3)
of the Uniform Act. Memorandum of ASO
ciate Solicitor Morthland to Commissioner of
Recbmation, June 28, 1971.

ADDENDUM
NOTE OF OPINION
1. Condemnation
Section 301 (8) of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, which specifies that the Federal
Government
need
not initiate
condemnation proceedings in order for the
owner of property it acquires “to prove the
fact of the taking of his real property;’ provides that once an agency initiates negotiations for property acquisition, a taking, as real

as that under condemnation, has occurred.
Thus, where the Bureau of Reclamation no
tifies a Iandowner of its intention to acquire
a specific piece of land under the Act and
indicates the price it will pay, the subsequent
sale is the practical equivalent of a condemnation, even though the landowner accepts
the indicated price and no judicial proceedings are instituted. Mealg v. Orltih, 120 Ariz.
321, 585 P.2d 1233 (1978).
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PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ATOMIC ENERGY COMMISSION
APPROPRIATION
ACT,
1972
[Extracta from] An act making appropriations for pubhc works for water and power development, incl:~ng
t% Corps of Engineers-Civil,
the Bureau of Reclamation, the Bonneville
Power Admmlstratlon and other power agencies of the Department of the Interior, the
Appalachian Regional Commission, the Federal Power Commission, the Tennessee Valley
Authority, the Atomic Energy Commission, and rebted independent agencies and commissions for the fiscal year ending June 30, 1972, and for other purposes. (Act of October
5, 1971, Public hw 92-134, 85 Stat. 365)

*
TITLE

*

*

III—DEPARTMENT
BUREAU

*

*

*

OF THE INTERIOR

OF RECLAMATION

*

*

CONSTRUCTION

*

*

*

AND REHABILITATION

*

*

*

*

[Solano Irrigation
District Distribution
System—Emergency
repairs.]—Prmided further, That of the amount herein appropriated not to
exceed $200,000 shall be available to cover the costs of emergency repairs
to the Solano Irrigation District Distribution System made prior to initial
appropriation of funds for the rehabilitation and betterment of the distribution system, and shall be repaid by the district under the existing repayment contract. (85 Stat. 369)
*

*

*

*

*

[Short title.]—This Act may be cited as the “Public Works for Water
and Power Development and Atomic Energy Commission Appropriation
Act, 1972.” (85 Stat. 376)
EXPLANATORYNOTES
Not Hfied.
The extracts from this Act
that appear above are not codified in the U.S.
Code.
=tor’s
Note, Provisions Repeati
in Ap
propriation
Acts. Provisions which are repeated in two or more appropriation acts

apvar herein only in the act in which first
used.
Legislative History. H.R. 10090, Public
bw 92-134 in the 92d Congress. H.R Rept.
No. 92-381. S. Rept. No. 92-327. H.R. Rept.
No. 92-479 (conference report).
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CONVEY

LANDS

TO CENTRAL

DAKOTA

NURSING

HOME

An act to authorize and direct the Secretary of the Interior to convey certain property in the
State of North Dakota to the Central Dakom Nursing Home. (Act of October 27, 1971,
Private bw 92-31, 85 Stat. 846)

[See. 1. Conveyance authotied.]-The
Secretary of the Interior is authorized and directed to convey, subject to the conditions hereinafter set
forth in this Act, by quitclaim deed, to the Central Dakota Nursing Home,
Jamestown, North Dakota, all right, title, and interest of the United States
in and to the following described lands near Jamestown, North Dakota,
together with all buildings =d other improvements thereon:
*

*

*

(Legal description
*

*

*

omitted, 85 Stat. 846)

*

*

*

*

See. 2. [Conditions.]-The
conveyance authorized by this Act shall be made
subject to the conditions that:
(1) The Central Dakota Nursing Home pay to the United States as
consideration for the land authorized to be conveyed the amount of
$5,500;
(2) All minerals, including oil and gas, in such lands authorized to be
conveyed shall be reserved to the United States;
(3) The lands, including buildings and other improvements thereon,
authorized to be conveyed shall be used by the Central Dakota Nursing
Home solely for health care facilities, and in the event that such lands,
includlng such buildings and improvements, cease to be used for that
purpose, title thereto shall immediately revert, without payment of consideration, to the United States;
(4) The Central Dakom Nursing Home @ncluding its assignees and
successors) a~ees to waive any and all claims, arising on or before the
date of any conveyance pursuant to this Act, which such home might
have against the United States as a result of blown silt or other causes
resulting from or in connection with the construction, operation, or maintenance of the Jamestown Dam and Reservoir; and
(5) All expenses for surveys and the preparation and execution of legal
documents necessary to carry out the provisions of this Act shall be paid
by the Central Dakota Nursing Home. (85 Stat. 846)
EXPMNATORY NOT=
Background. The land involved was acquired in 1953 by the Bureau of Reclamation

for use in conrseetion with the Jamestown
Dam. In 1960, the Department of the Interior

October
2636

CENTRAL
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exwuted a fifty-year lease with the Central
Dakota Nursing Home for the 22.1 acre tract
which is conveyed by this Act. The report of
the Senate Committee on Interior and Insular
Affairs states that the Home “needs to expand
its facilities, and title to the property would
enhance the possibihty of loans and gifts.” S
Rept. No. 228, 92d Cong., 1st Sess. 1 (1971).

NURSING

27, 1971

HOME

~@slative
Hi~ory. S. 414, Private hw
92-31 in the 92d Con~ess. Reported in Senate from Interior and Insular Affairs June 21,
1971; S. Rept. No. 228. Passed Senate June
23, 1971. Passed House October 19, 1971.
Companion bill H.R. 1763 reported in House
from Interior and Insukr Afftirs September
29, 1971; H.R. Rept. No. 528.

October

29, 1971

2637

FISH AND WILDLIFE

OPERATION,

KORTES

UNIT

An act to authorize the Secretary of the Interior to modify the operation of the Kortes unit,
Missouri River Basin project, Wyoming, for fishery conservation. (Act of October 29, 1971,
Public Law 92-146, 85 Stat. 415)

[See. 1. Mdfieation
autiotied.]-The
Secretary of the Interior is
hereby authorized and directed to modify the operation of the Kortes unit,
Missouri River Basin project, Wyoming, authorized by the Act of December
22, 1944 (58 Stat. 887), to provide for the conservation of fishery resources.
(85 Stat. 414)
The Secretary shall operate the
Sec. 2. [Streamflow rquiremenk.]—
Kortes unit so as to maintain a minimum streamflow of five hundred cubic
feet per second in the reach of the North Platte River between Kortes Dam
and the normal headwaiters of Pathfinder Reservoir: Prwtied, That sufficient water is available to maintain such minimum flow, without a resultant
adverse effect on other water users who have valid rights to the use of this
water: Prwidedfurther, That when sufficient water is not available to operate
in this manner, water will be reserved for hydro-electric peaking power
operations on a four-hour daily, five+y-week
basis and arty remaining
water will be released for conservation of the fishery resources. (85 Stat.
415)
EXPmNATORY NOTSS
Not Mfid
Thw Act is not codified in
the U.S. Code.
Refe~
ti the Text. The Act of December 22, 1944 (58 Stat. 887), referred to in the
text, is the Flood Gntrol Act of 1944. Section
9 of the Act, which appears in Volume II at
page 806, authorized the comprehensive de
velopment of the Missouri River Basin.

Le@slative Hktory. S. 123, Public Law 92146 in the 92d Congress. Reported in Semte
from Interior and Insular Affairs July 29,
1971; S. Rept. No. 317. Passed Semte July
31, 1971. Passed House October, 18, 1971.
Companion bill H.R. 1556 reported in House
from Interior and Insural Affairs October 12,
1971; H.R. Rept. No. 555.
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AMENDED

CONTRACT

WITH SAN ANGELO
CORPORATION

WATER

SUPPLY

An act to authorize the Secremry of the Interior to revise a repayment contract with tie San
Angelo Water Supply Corporation, San Angelo project, Texas, and for other purposes. (Act
of October 29, 1971, Public Law 92-147, 85 Stat. 415)

[Sec. 1. RWayment period extended.]-In
order to assist the San Angelo
Water Supply Corporation in overcoming hardships resulting from developing and financing an alternate water supply to overcome the effect of an
unprecedented drought on the San Angelo project, the Secretary of the
Interior is authorized to revise the repayment contract numbered 14–06–
500–368 dated April 28, 1959, as amended, by extending the period authorized for repayment of reimbursable construction costs of the San Angelo project from forty years to fifty years. (85 Stat. 415)
Sec. 2. [C~lt
authorized.]-The
Secretary is authorized to credit annually against the corporation’s repayment obligation that portion of the
year’s joint operation and maintenance costs which, if the United States
had continued to operate the project, would have been allocated to controlling floods and providing fish and wildlife benefits. (85 Stat. 415)
Sec. 3. [Use of available funds. ]-The
Secretary of the Interior may use
any funds that are otherwise available to him to carry out the purposes of
this Act. (85 Stat. 415)
EXPLANATORY
NOTES
Not =fied.
This Act is not codified in
the U.S. Code.
Cross Reference, San An#o
Project. The
San Angelo Project was authorized by the Act
of August 16, 1957 (Pubfic hW 85-152, 71
Smt. 372), which appears in Volume II at page
1354.
U@lative
Histoq.
S. 1151, Public Law

92-147 in the 92d Congress. Reported in Senate from Interior and Insular Affairs September 28, 1971; S. Rept. No. 380. Passed Semte
October 13, 1971. Passed House October 18,
1971. Companion bill H.R. 5500 reported in
House from Interior and Insular Affairs October 12, 1971; H.R. Rept. No. 556.
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CERTAIN

STUDY

COSTS NONREIMBUWABLE

An act to provide that the cost of certain investi~tions by the Bureau of Recbmation
be nonreimburmble. (Act of October 29, 1971, Public Law 92-149, 85 Stat. 416)

shall

[See. 1. Nonreimbursable
costs.] —All costs heretofore or hereafter incurred from funds appropriated to the Bureau of Reclamation and costs
transferred to it for (1) investigations and surveys of potential projects or
divisions or units of projects which have not been authorized for construction prior to the date of this Act, (2) investigations and surveys of potential
uni~ or divisions of the Pick-Sloan Missouri River Basin program requiring
amendatory authorization, under terms of Public Law 88–442 (78 Stat.
446), after the effective date of this Act, (3) studies of rehabilitation and
betterment and water conservation requirements of existing projects relating to work for which repayment contracts have not been executed prior
to the date of this Act, (4) studies rebting to the comprehensive pbn of
development of the Missouri River Basin, and (5) general engineering and
research studies shall be nonreimbursable. (85 Smt. 416)
EXPLANATORYNOTm
Not -d.
TKIS Act is not codified in
the U.S. Code.
Reference in tie TexL Public hw 88-442
(78Stat.
446),
referred to in the text, appears
in Volume 111 at page 1755.
Le@lative
Hiato~. S. 24, Public Law 92149 in the 92d Con&ess. Reported in Senate

from Interior and “Insular Affilrs July 29,
1971; S. Rept. No. 315. Passed Semte July
31, 1971. Reported in House from Interior
and Insular Affairs October 12, 1971; H.R.
Rept. No. 557. Passed House October 18,
1971.

November

5, 1971

2640

CONVEYANCE

TO SUCCESSO~

OF MCNEIL

An act to provide for the conveyance of cermin public lands in Wyoming to the occupants of
the land. (Act of November 5, 1971, Private Law 92-34, 85 Stit. 848)

[See. 1. Conveyance
authofied.]-The
Secretary of the Interior is
hereby authorized to convey to the successors in interest of Ferne M. McNeil
all right, title, and interest of the United States, except right, title, and
interest in deposits of oil and gas, in lands in resurvey lots 38C, 38D, and
38F (original survey southeast quarter southwest quarter, north half southeast quarter) section 25, township 52 north, range 103 west, sixth principal
meridian, Park County, Wyoming, lying east and south of the Cody Canal.
Such conveyance shall be made only upon application therefor within six
months after the date of this Act, and upon payment of the fair market
value of the land as of May 13, 1949, plus the administration costs of making
the conveyance, as determined by the Secretary of the Interior, within one
year after notification by the Secretary of the Interior of the amount due.
In determining the fair market value of the bnd, the Secretary of the
Interior shall not include any values added to the land by Ferne M. McNeil
or her successors in interest or their heirs. Any conveyance made pursuant
to this Act shall reserve to the United States all deposits of oil and gas in
the land together with the right to mine and remove the same, under
applicable laws and regulations established by the Secretary of the Interior.
(85 Stat. 848)
See. 2. [Wtiver and release.]-Acceptance
of Ferne M. McNeil or her
successors in interest of any conveyance made hereunder shall constitute a
waiver and release by them of any and all claims against the United States
arising out of the operation, maintenance, or construction of the Buffalo
Bill Reservoir as now or hereafter authorized, including, without limitation,
by reason of enumeration, claims for seepage, wave action, blowing silt, or
increase in ground water level. (85 Stat. 848)
EXPLANATORYNOTE
~lative
Histo~.
S. 137, Private Law
92-34 in the 92d Congress. Reported in Senate from Interior and Insular Affairs June 21,
1971; S. Rept. No. 227. Passed Senate June

28, 1971. Passed House October 26, 1971.
Companion bill H.R. 2082 reported in House
from Interior and Insular Affilrs September
29, 1971; H.R. Rept. No. 529.
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AMEND

SMALL

RECLAMATION

PROJECTS

ACT

An act to amend the Small Rtihmtion
Projects Act of 1956, as amended. (Act of November
24, 1971, Pubhc Law 92-167, 85 Stit. 488)

[S=. 1. Small Reclamation
Projeeta Act amended.]-The
Small Reclamation Projects Act of 1956 (70 Stat. 1044), as amended, is amended as
follows:
(1) Subsection (d) of section 2 of such Act is amended to read as follows:
“(d) The term ‘project’ shall mean (i) any complete irrigation project, or
(ii) any multiple-purpose water resource project that is authorized or is
ehglb]e for authorlmtlon under the Federal reclamation laws, or (iii) any
distinct unit of a project deseribed in clauses (i) and (ii), or (iv) any project
for the drainage of irrigated lands, without regard to whether such lands
are irrigated with water supplies developed pursuant to the Federal reclamation laws, or (v) any project for the rehabilitation and betterment of a
project or distinct unit described in clauses (i), (ii), (iii), and (iv): Prwided,
That the estimated total cost of the project described in clauses (i), (ii), (iii),
(iv), or (v) does not exceed $15,000,000. Nothing contained in this Act shall
preclude the making of more than one loan or grant, or combined loan or
grant, to an organization so long as no two such loans or grants, or combinations thereof, are for the same project, as herein defined.”. (85 Stat.
488; 43 U.S.C. $422b)
(2) The first sentence of section 4(e) of such Act is amended by deleting
“, whether the proposal involves furnishing supplemental irrigation water
for an existing irrigation project, whether the proposal involves rehabilitation of existing irrigation project works, and whether the proposed project
is primarily for irrigation”. (85 Stat. 488; 43 U.S.C. $422d)
(3) Paragraph (a) of section 5 of such Act is amended by deleting
“$6,500,000
or” and inserting in lieu thereof “$10,000,000
or”. (85 Stat.
488; 43 U.S.C. $422e)
(4) Section 5(b) (2) of such Act is amended to read as follows: “(2) onehalf the costs of acquiring lands or interests therein to serve exclusively the
purposes of fish and wildlife enhancement or public recreation, plus the
costs of acquiring joint use lands and interests therein properly allocable
to fish and wildlife enhancement and public recreation;”. (85 Stat. 488; 43
U.S.C. $422e)
(5) At the end of subsection 5(b) (5), delete the word “projects” and the
semicolon, and add the following: “projects: Prmided, That the cost of
constructing the project as used in this subsection shall be exclusive of the
cost of lands and interests in land;”. (85 Stit. 488; 43 U.S.C. $ 422e)
(6) Subsection 5(c) (3) of such Act is amended to read as follows: “(3) in
the case of any project involving an allocation to domestic, industrial, or
municipal water supply, commercial power, fish and wildlife enhancement,

November
2642

AMEND

SMALL

RECLAMATION

PROJECTS

24, 1971

ACT

or public recreation, interest on the unamortized balance of an appropriate
portion of the loan at a rate as determined in (2) above; “. (85 Stat. 488;
43 U.S.C. $422e)
(7) Section 10 of such Act is amended by deleting “$200,000,000”
and
inserting in lieu thereof “$300,000,000”.
(85 Stat. 488; 43 U.S.C. $422j)
(8) The Small Reclamation Projects Act of 1956 is amended by adding
at the end thereof a new section 13 as follows:
“Sec. 13. A loan contract negotiated and executed pursuant to this Act
may be amended or supplemented for the purpose of deferring repayment
installments in accordance with the provisions of section 17@) of the Reclamation Project Act of 1939, as amended (73 Stat. 584, 43 U.S.C. 485b1)~’ (85 Stat. 488; 43 U.S.C. $422k-1)
EXPMNATORY
NOTES
Su~umt
Amendmen@.
In addition to
the amendments made by the Acts of June 5,
1957 and September 2, 1966, which appear
in Volume II at page 1348 and Volume 111at
page 1882, respectively, and by this Act, the
Small Reclamation Projects Act was further
amended by the Acts of December 27, 1975
(Pubfic Law 94181, 89 Stat. 1049), September 4, 1980 (Pubhc Law 96-336, 94 Stat.
1065), and October 12, 1982 (Public Law 97293, 96 Stit. 1261), which appear in Volume
IV in chronological order.
Ntor’s
Note, Annotations.
Annotations
of opinions are found in Volume II at pages

1332, 1336, and 1338 and in Supplement I
under “August 6, 1956—Stnall Reclamation
Projects Act?’
h@slative
History. S. 1026, Public Law
92-167 in the 92d Congress. Reported in Senate from Interior and Insular Affairs July 29,
1971; S. Rept. No. 314. Passed Senate July
31, 1971. Passed House, amended, November
1, 1971. Semte agrees to House amendments
November 11, 1971. Companion bill H.R.
7854 reported in House from Interior and
Insuhr Affairs October 14, 1971; H.R. Rept.
No. 571.
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An act to authorize the Secretary of the Interior to engage in certiin feasiblfity investigations.
(Act of December 15, 1971, Pubtic Law 92-199,85
Stat. 664)

[Sec. 1. Feasibili~ studies authorid.]-The
Secretary of the Interior
is hereby authorized to engage in feasibility studies of the following potential
water resources development projects:
(a) North Side Pumping Division &tension, Minidoka project, Jerome
and Minidoka Counties, Idaho.
(b) Dickinson Unit, Pick-Sloan Missouri River Basin program, North Dakota.
(c) Upper John Day project, on the John Day River in Grant and Wheeler
Counties, Oregon.
(d) A plan to rehabilitate tie distribution system of the Red Bluff project,
Texas.
(e) Rogue River Basin project, Grants Pass Division, Josephine and Jackson Counties, Oregon.
(~ Central Valley project, Delta Division, Montezuma Hills unit in southern Solano County, California.
M~~\c~llup
project
in McKinley, Valencia, and San Juan Counties in New
(h) Modification of the Seminoe Dam, Kendrick project, Wyoming.
(1) Butte Valley division, Klamath project in the Klamath River Basin,
Klamath County, Oregon, and Siskiyou County, California.
O) Billings Municipal Water Supply Unit, Yellowstone Division, Pick-Sloan
Missouri River Basin program, Montana. (85 Stat. 664)
EXPLANATORYNOTm
Not -fid.
This Act is not codified in
the U.S. Code.
h@lative
History. S. 2248, Wbhc Law
92-199 in the 92d ConWess. Reported in Senate from Interior and Insular Affilrs August
3, 1971; S. Rept. No. 339. Passed Senate Au-

gust 5, 1971. Passed House, amended, NO
vember 1, 1971. Senate a~ees to House
amendments December 3, 1971. Companion
blll H.R. 2299 reported in House from Interior and Insular Afilrs October 14, 1971;
H.R. Rept. No. 570.
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An act to provide for the reporting of weather modification activities to the Federal Government. (Aa of December 18, 1971, Public Law 92-205, 85 Stat. 735)

[Sec. 1. Definitions.]-As
used in this Act—
(1) The term “Secretary” means the Secretary of Commerce.
(2) The term “person” means any individual, corporation, company, association, firm, partnership, society, joint stock company, any State or local
government or any agency thereof, or any other organimtion, whether
commercial or nonprofit, who is performing weather modification activities,
except where acting solely as an employee, agent, or independent contractor
of the Federal Government.
(3) The term “weather modification” means any activity performed with
the intention of producing artificial changes in the composition, behavior,
or dynamics of the atmosphere.
(4) The term “United States” includes the several States, the District of
Columbia, the Commonwealth of Puerto Rico, and any territory or insular
possession of the United States. (85 Stat. 735; 15 U.S.C. $330)
Sec. 2. [Report required before weatier-modification
activity.]-No
person may engage, or attempt to engage, in any weather modification
activity in the United States unless he submits to the Secretary such reports
with respect thereto, in such form and containing such information, as the
Secretary may by rule prescribe. The Secretary may require that such reports be submitted to him before, during, and after any such activity or
attempt. (85 Stat. 736; 15 U.S.C. $330a)
*.3.
[Record of weatier modification activities-Public
diselosur+
Limitations.]-(a)
The Secretary shall maintain a record of weather modification activities, including attempts, which take place in the United States
and shall publish summaries thereof from time to time as he determines.
(b) All reports, documents, and other information received by the Secretary under the provisions of this Act shall be made available to the public
to the fullest practicable extent.
(c) In carrying out the provisions of this section, the Secretary shall not
disclose any information referred to in section 1905 of title 18, United
States Code, and is otherwise unavailable to the public, except that such
information shall be disclosed—
(1) to other Federal Government departments, agencies, and officials
for official use upon request;
(2) in any judicial proceeding under a court order formulated to preserve the confidentiality of such information without impairing the proceeding; and
(3) to the public if necessary to protect their health and safety. (85 Stat.
736; 15 U.S.C. $330b)
Sec. 4. [Authority of Secretary to obtain information-Penalty
for noncompliance.]—(a)
The Secretary may obtain from any person whose activ-
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ities relate to weather modification by rule, subpena, or otherwise such
information in the form of testimony, books, records, or other writings,
may require the keeping and furnishing of such reports and records, and
may make such inspection of the books, records, and other writings and
premises and property of any person as may be deemed necessary or appropriate by him to carry out the provisions of this Act, but this authority
shall not be exercised to obtain any information with respect to which
adequate and authoritative &ta are available from any Federal agency.
(b) In case of contumacy by, or refusal to obey a subpena served upon
any person pursuant to this section, the district court of the United States
for any district in which such person is found or resides or transacts business,
upon application by the Attorney General, shall have jurisdiction to issue
an order requiring such person to appear and give testimony or to appear
and produce documents, or both; and any failure to obey such order of the
court may be punished by such court as a contempt thereof. (85 S&t. 736;
15 U.s.c. $330C)
%. 5. [Violation of r~rting
requirements-Penalty.]-Any
person
who knowingly and willfully violates section 2 of this Act, or any rule issued
thereunder, shall upon conviction thereof be fined not more than $10,000.
(85 Stat. 736; 15 U.S.C. $330d)
*

*

*

*

*

EXP~NATORY NOTE
Le#slative
Histo~.
H.R. 6893, Public
Law 92-205 in the 92d Con~ess. Reported
in House from Interstate and Forei~ Commerce AuWst 5, 1971; H.R. Rept. No. 458.
Passed House September 28, 1971. Reported

in Senate from Commerce December 2, 1971;
S. Rept. No. 537. Passed Senate, amended,
December 6, 1971. House aWees to Senate
amendment December 9, 1971.
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[Extracts from] An act authorizing additional appropriations for prosecution of projects in
certain comprehensive river basin plans for flood control, navigation, and for other purposes.
(Act of December 23, 1971, Pubhc Law 92-222,85
Stit. 798)

*

*

*

*

*

Sec.2. [Prwention
of shoaling near pumping plant int~e of Fr=erWolf Point irrigation unit.] —The Chief of Engineers, under the direction
of the Secretary of the Army, is hereby authorized to perform such work
as may be required, including the construction of dikes, to prevent shoaling
near the pumping plant intake of the Frazer-Wolf Point irrigation unit on
the Fort Peck Indian Reservation, located on the north bank of the Missouri
River about thirty miles downstream from the Fort Peck Dam, at an estimated cost of $335,000 subject to the provision that the Bureau of Indian
Affairs, Department of the Interior, obtain all necessary lands, easements,
and rights-of-way, and maintain the project after completion. (85 Stat. 798)
*

*

*

*

*

Sec. 4. [Flood Control Act of 1970 amended.]-Section
221 of the Flood
Control Act of 1970 (84 Stat. 1824, 1831) is amended by striking the period
at the end of subsection (Q, substituting a comma therefor, and adding the
following: (‘or to the assurances for future demands required by the Water
Supply Act of 1958, as amended.” (85 Stat. 799)
*

*

*

*

*

See. 14. [Short title.]-This
Act may be cited as the “River Basin Monetary Authorization Act of 1971”. (85 Stat. 802)
EXPLANATORYNOTES
Not Mfid
The extracts from this aa
that appear above are not codified in the U.S.
Code.
~slative
Hkto~.
S. 2887, Pubtic Law
92-222 in the 92d Congress. Reported in Senate from Public Works November 19, 197 1;

S. Rept. No. 506. Passed Senate November
23, 1971. Reported in House from Pubhc
Works November 30, 1971; H.R. Rept. No.
691. Passed House, amended, December 6,
1971. Senate agrees to House amendments
December 9, 1971.
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An act to consent to the Ran*Nebrasb
Pubhc hW 92-308, 86 Stit. lg3)

COMPACT

Blg Blue River Compct.

(Act of June 2, 1972,

[Sec. 1. Consent of Congress.] —The Congress consents to the finsasNebraska Big Blue River Compact which is substantially as follows:
“KANSA$NEBRASKA

BIG BLUE RIVER

COMPACT

“PREAMBLE

“The State of Kansas and the State of Nebraska, acting through their
duly authorized Compact representatives, Keith S. Krause for the State of
Kansas and Dan S. Jones, Jr., for the State of Nebraska, after negotiations
participated in by Elmo W. McClendon, appointed by the President as the
representative of the United States of America, and in accordance with the
consent to such negotiations granted by an Act of Congress of the United
States of America, approved June 3, 1960, Public Law 489, 86th Congress,
2nd Session, have agreed that the major purposes of this Compact concerning the waters of the Big Blue River and its tributaries are:
“A. To promote interstate comity between the States of Nebraska and
Kansas;
“B. To achieve an equitable apportionment of the waters of the Big
Blue River Basin between the two Smtes and to promote orderly development thereofi and
“C. To encourage continuation of the active pollution-abatement pro
grams in each of the two States and to seek further reduction in both
natural and mart-made pollution of the waters of the Big Blue River Basin.
“To accomplish these purposes, the said States have agreed as set forth
in the following Articles.
“ ‘ARTICLE

1—DEFINITIONS

“ ‘As used in this Compact:
“ ‘1.1 The term “State” shall mean either State signatory hereto, and it
shall be construed to include any person, entity, or agency of either State
who, by reason of official responsibility or by designation of the Governor
of the State, is acting as an official representative of the State;
“ ‘1.2 The term “Kansas-Nebraska Big Blue River Compact Adminismeans the agency created by this
tration,” or the term “Administration,”
Compact for the administration thereo~
“ ‘1.3 The term “Big Blue River Basin” means all of the drainage basin
of the Big Blue and Little Blue Rivers in Nebraska and Kansas downstream
to the confluence of the Big Blue River with the Kansas River near Manhattan, Kansas;
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“ ‘1.4 The term “Big Blue River Basin in NebrasH’
means all of the
drainage basin of the Big Blue River in Nebraska and is exclusive of the
drainage basin of the Little Blue River in Nebraska;
“ ‘1.5 The term “minimum mean daily flow” means the minimum mean
flow for any one calendar day;
“ ‘1.6 The term “pollution” means contamination or other undesirable
alteration of any of the physical, chemical, biological, radiological, or thermal properties of the waters of the basin, or the discharge into the waters
of the basin of any liquid, gaseous, or solid substances that create or are
likely to result in a nuisance, or that render or are likely to render the
waters into which they are discharged harmful, detrimental, or injurious
to public health, safety, or welfare, or that are harmful, detrimental or
injurious to beneficial uses of the water;
“ ‘1.7 The term “water project” means any physical structure or any
man-made changes which affect the quantity or quality of natural water
supplies or natural streamflows and which are designed to bring about
greater beneficial use of the water resources of an area;
“ ‘1.8 The term “natural flow” means that portion of the flow in a natural
stream that consists of direct runoff from precipitation on the land surface,
ground-water infiltration to the stream, return flows to the natural stream
from municipal, agricultural, or other uses, and releases from storage for
no designated beneficial use;
“ ‘1.9 The term “inactive water appropriation” means a water right that
is subject to cancellation or termination for non-use.
“ ‘ARTICLE

11—DESCRIPTION

OF THE BASIN

“ ‘2.1
The Big Blue River, a tributary of the Kansas River, drains an area
of 9,696 square miles in south central Nebraska and north central Kansas.
About 75 percent of the Big Blue River Basin is in Nebraska, and the
remainder is in Kansas. The Big Blue River and its principal tributary, the
Little Blue River, join near Blue Rapids, Kansas. From there, the Big Blue
River flows generally southward to join the Kansas River near Manhattan,
Kansas, as shown on Exhibit A.
“ ‘2.2 Much of the upper portion of the basin in Nebraska is underlain
with sands and gravels that supply large quantities of water to irrigation
wells. The lower portion of the basin in Nebraska and that portion of the
basin in Kansas lack significant ground-water supplies except within the
major stream valleys.
“ ‘ARTICLE

III—ORGANIZATION

OF COMPACT

ADMINISTRATION

“ ‘3.1 ADMINISTRATION AGENCY. There is hereby established an interstate administrative agency, to be known as the “Kansas-Nebraska Big Blue
River Compact Administration;’
to administer the Compact.
“ ‘3.2 ADMINISTRATION MEMBERSHIP.The Administration shall be composed of one ex officio member and one advisory member from each State,
plus a Federal member to be appointed by the President if he so desires.
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The ex officio member from each Swte shall be the official charged with
the duty of administering the laws of his State pertaining to water rights.
Said official shall designate a representative who may serve in his place at
meetings of the Administration. All actions taken by the designated representative in the transaction of the business of the Administration shall be
in the name of the official he represents and shall be binding on that official.
The advisory member from each State may serve in any capacity within the
Administration. He shall reside in the Big Blue River Basin portion of the
State he represents.
“ ‘The Governor of each State shall appoint the advisory member from
that State for a term of 4 years. This appointment shall be made within 90
days after the effective date of this Compact.
“ ‘3.3 ADMINISTRATION GOVERNMENT. The Administration shall hold
its first meeting within 120 days after the effective date of this Compact,
and it shall meet at least annually thereafter. The Federal member, if one
be designated, shall serve as Chairman, without vote. If no Federal representative is appointed, the Administration shall select a Chairman, in
addition to such oMcers as may be provided for in the rules and regulations,
to serve at the will of the Administration. A meeting quorum shall consist
of the ex o~cio members from both States, or their designated representatives. Each State shall have but one vote, cast by the ex officio member
or his representative. All actions must be approved by both ex officio members or their representatives. Minutes of each meeting shall be kept, and
they shall be avaihble for public inspection.
“ ‘3.4 ADMINISTRATION POWERSAND DUTIES. The Administration shall
have the power to adopt rules and regulations consistent with the provisions
of this Compact, to enforce such rules and regulations, and to otherwise
carry out its responsibilities. It may institute action in its own name in courts
of competent jurisdiction to compel compliance with the provisions of this
Compact and with the rules and regulations it adopts.
“ ‘The Administration is hereby authorized to employ the technical and
clerical staff necessary to carry out its functions, and to maintain the office
and appurtenances necessary to conduct its business. It may employ attorneys, engineers, or other consultants. It may purchase equipment and services necessary to its functions.
“ ‘The Administration shall publish an annual report including a review
of its activities and financial status. It may also prepare and publish such
other reports and publications as it deems necessary.
‘‘ ‘In order to provide a sound basis for carrying out the apportionment
provisions of this Compact, the Administration shall cause to be established
such stream-gaging stations, ground-water observation wells, and other
data-collection facilities as are necessary for administering this Compact;
and it shall insmll such other equipment and collect such data therefrom,
for a period of not less than 5 years, as are necessary or desirable for
evaluating the effects of pumping of wells on the flows of the Big Blue and
Little Blue Rivers at the Kansas-Nebraska Stite line. The well area to be
considered is described in Article V, paragraph 5.2.
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“ ‘The Administration shall have authority to accept funds from local,
State, and Federal sources. It may enter into cooperative agreements and
contribute funds to support such data-collection and analysis programs as
are necessary for administration of the Compact.
“ ‘ARTICLE

lV—RESPONSIBILIm

OF EACH

STATE

“ ‘4.1 EXPENSESOF ADMINISTRATION. Each State and Federal member
of the Administration shall receive such compensation and such reimbursement for travel and subsistence as are provided by the government he
represents, and he shall be paid by that government.
“ ‘4.2 BUDGET. Each year, the Administration shall prepare a properly
documented budget covering the anticipated expenditures of the Administration for the following fiscal period. Each State shall make provision in
its budget for funds to pay its share of the expenses of the Administration,
which shall be divided equally between the States of Kansas and Nebraska.
The Administration shall establish a fund to which each State shall contribute equally and from which the expenses of the Administration shall
be paid.
“ ‘4.3 RECORDSAND INFORMATION. The State of Kansas and the State
of Nebraska shall cooperate with the Administration and furnish to it such
records, information, plans, data, and assistance as may be reasonably available; and they shall keep the Administration advised of Federal activities
in connection with planning, design, construction, operation, and maintenance of water-resource projects in the Big Blue River Basin.
“ ‘Any local, public, or private agency collecting water data or planning,
designing, constructing, operating, or maintaining any water project or
facility in the Big Blue River Basin shall keep the Administration advised
of its investigations and of any proposed changes and additions to existing
projects and facilities, and it shall submit plans for new projects to the
Administration for review of those project aspects affecting surface-water
flowage and quality.
“ ‘ARTICLE

V—APPORTIONMENT

OF WATERS

OF THE BIG BLUE

RIVER BASIN

“ ‘5.1PRINCIPLES
tions

peculiar

to the

portionment,

and

of the United
establishes

States

of

by the U.S.

Bureau
principle

the

water

released

in the

stream

free

and

from

by its consent
principle

Kansas

for
such

storage

unrestricted

signatory

States

hereto,

concedes

respect

Nebraska

low-flow

of Reclamation
of

Basin

with

and

low-flow

its intended
of

the

waters

hereby,

other

basis
nor

for

the

condithis

ap-

Congress

that this apportionment
interstate

to the

Army

Corps

as is required
regulation

shall

stream.

principle

in reservoirs

the U.S.

of

in-

constructed
of Engineers,
to

assure

remain

that

available

purpose.

APPORTIONMENT.—The
use

and

the

to any other

regulation
and

physical

subscribe

administration
for

to accomplish

NEBRASKA

River

of the

capacity

and

“ ‘5.2

constitute

Blue

neither

States

storage

to

The

Big

any general

“ ‘The
cluding

OF APPORTIONMENT.

state
of

the

of

Little

Nebraska
Blue

and

shall

have

Big

Blue

June 2, 1972
KANSAS-NEBRASKA

BIG BLUE RIVER

COMPACT

2651

River Basins in Nebraska, such use to be in accordance with the kws of the
State of Nebraska, subject to the limitations set forth below.
“ ‘(a) Water appropriations of record in the Little Blue and Big Blue
River Basins in Nebraska on November 1, 1968, that were then inactive
shall be cancelled by due process of laws in effect in that Stite.
“ ‘(b) During the period, May l-September 30 the State of Nebraska shall
regulate diversions from natural flow of Streams in the Little Blue and Big
Blue River Basins by water appropriators junior to November 1, 1968, in
order to maintain minimum mean daily flows at the state-line gaging stations
(which are now located at Fairbury and Barneston, respectively, but which
may be relocated at such other places as maybe designated state-line gaging
stations by the Administration) during each month as follows:
Blg Blue River

Little Blue River
May .. ...............................................
June ................................................
July .................................................
Au@st ........................................ ....
September ......................................

45
45
75
80
60

cfs
cfs
cfs
cfs
cfs

May ...................... ...........................
June .. ..............................................
Juiy .................................................
AuWst ............................................
September ......................................

45
45
80
90
65

cfs
cfs
cfs
cfs
cfs

“ ‘When such action is necessary to maintain the above schedule of flows,
the State of Nebraska shall;
“ ‘(1) Limit diversions by natural-flow appropriators in Nebraska in
accordance with their water appropriations;
“ ‘(2) Close, in reverse order of priority, natural-flow appropriations
with priority dates subsequent to November 1, 1968, including rights to
store water in the conservation-storage zones of reservoirs;
“ ‘(3) Enjoin all persons not holding valid natural-flow appropriations
from taking water during periods when the exercise of junior naturalflow appropriations is being restricted;
“ ‘(4) Regulate, in the same manner that diversion of natural flows is
regulated, withdrawals of water from irrigation wells installed after November 1, 1968, except equivalent wells drilled to replace wells installed
before that ate, in the alluvium and valley side terrace deposits within
one mile from the thread of the river and between the mouth of Walnut
Creek and the Kansas-Nebraska State line on the Little Blue River and
between the mouth of Turkey Creek and the Kan*Nebraska
State line
on the Big Blue River (as delineated on Exhibits A and B of Supplement
No. 1 to the Report of the Engineering Committee) provided that, if the
regulation of such wells fails to yield any measurable increases in flows
at the state-line gaging stations as determined by the investigations to be
undertaken under Article III, paragraph 3.4, the regulation of such wells
shall be discontinued. Determination of the effect on streamflow of the
pumping of such wells shall rest with the administration.
“ ‘Delivery of water under the terms of this article shall be deemed to
be in compliance with its provisions when the amounts passing the stateline gaging stations are substantially equivalent to the scheduled amounts.
Minor irregularities in flow shall be disregarded.
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“ ‘(c) The storage capacity provided in reservoirs in the Little Blue River
Basin in Nebraska shall be limited to a total of 200,000 acre-feet. Similarly,
the storage capacity in reservoirs in the Big Blue River Basin in Nebraska
shall be limited to 500,000 acrefeet. These limitations are exclusive of
storage capacity that may be found necessary for regulation and use of
waters imported into these basins in Nebraska; exclusive of storage capacity
in small reservoir projects where the storage of water for subsequent use
is less than 200 acre-feet; exclusive of storage capacity allocated to sedimentation and flood control; and exclusive of storage capacity allocated to,
and from which water is released to accomplish low-flow augmentation for
improvement of water quality, for fishery, wildlife, or recreation purposes,
or for meeting the flow schedules at the Kansas-Nebraska State line as set
out in Article V, paragraph 5.2.
“ ‘5.3 KANSASAPPORTIONMENT.The State of Kansas shall have free and
unrestricted use of all waters of the Big Blue River Basin flowing into Kansas
from Nebraska in accordance with this Compact, and of all waters of the
basin originating in Kansas, excepting such waters as may, in the future,
flow from Kansas into Nebraska.
“ ‘5.4 TRANSBASINDIVERSION.In the event of any importation of water
into the Big Blue River Basin by either State, the State making the importation shall have exclusive use of such imported water, including identifiable
return flows therefrom. Neither Sbte shall authorize the exportation from
the Big Blue River of water originating within that basin without the approval of the administration.
“ ‘ARTICLE

VI—WATER

QUALITY

CONTROL

“ ‘6.1
The States of Kansas and Nebraska mutually agree to the principle
of individual State efforts to control natural and man-made water pollution
within each State and to the continuing support of both States in active
water pollution control programs.
“ ‘6.2 The two States agree to cooperate, through their appropriate State
agencies, in the investigation, abatement, and control of sources of alleged
interstate pollution within the Big Blue River Basin whenever such sources
are called to their attention by the Administration.
“ ‘6.3 The two States agree to cooperate in maintaining the quality of
the waters of the Big Blue River Basin at or above such water quality
standards as may be adopted, now or hereafter, by the water pollution
control agencies of the respective States in compliance with the provisions
of the Federal Water Quality Act of 1965, and amendments thereto.
“ ‘6.4 The two States agree to the principle that neither State may require
the other to provide water for the purpose of water quality control as a
substitute for adequate waste treatment.
“ ‘ARTICLE

“ ‘7.1
RIGHT
of

Kansas

TO STORE

or of any

person,

VII—GENERAL
WATER

PROVISIONS

IN UPPER STATE.

corporation,

local

The

agency,

right
or entity

of the

State

in Kansas
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to constructor participate in the future construction and use of any storage
reservoir or diversion works in the Big Blue and Little Blue Basins of Nebraska for the purpose of regulating water to be used in Kansas shall never
be denied: Prtided, That such right is subject to the laws of the State of
Nebraska and that any such storage for use by Kansas shall be excluded
from the limitations on storage under Article V, paragraph 5.2(c).
“ ‘Releases of water from storage provided by Kansas interests in the
State of Nebraska shall not be counted toward meeting the minimum flow
requirements it the State line under the provisions of paragraph 5.2@).
“ ‘7.2 DISCLAIMER. Nothing
contained
in this Compact
shall be deemed:
“ ‘ 1. To
United

impair,

States,

“ ‘2.

To

property

subject
or rights

of those
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EXPLANATORYNOTW
Not Codified. This Act is not cotiled
in
the U.S. Code.
Cross Reference, Consent of Con@ess to
N~otia@.
The Act of June 3, 1960 (Public
Law 86-489, 74 Stat. 160) granted the consent of Congress to the States of Ransas and
Nebrask to negotiate and enter into a compact relating to the apportionment of waters
of the Big Blue River. The 1960 Act appears
in Volume III at page 1532.

~#slatinHisto~.H.R.8116,
Public Law
92-308 in the 92d Congress. Reported in
House from Interior and Insular Affairs October 27, 1971; H.R. Rept. No. 591. Passed
House November 15, 1971. Reported in Senate from Interior and Insuhr Affairs May 9,
1972; S. Rept. No. 786. Passed Senate,
amended, May 11, 1972. House agrees to Senate amendment May 18, 1972.
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An act to authorize the Secretary of the Army to undertie
a national pro~m
of dmns. (Act of August 8, 1972, Public bw 92-367, 86 S&t. 506)

of inspection

[SW. 1. Definition of “dam’’.]—The
term “dam” as used in this Act
means any artificial barrier, including appurtenant works, which impounds
or diverts water, and which (1) is twenty-five feet or more in height from
the natural bed of the stream or watercourse measured at the downstream
toe of the barrier, or from the lowest elevation of the outside limit of the
barrier, if it is not across a stream channel or watercourse, to the maximum
water storage elevation or (2) has an impounding capacity at maximum
water storage elevation of fifty acre-feet or more. This Act does not apply
to any such barrier which is not in excess of six feet in height, regardless
of storage capacity or which has a storage capacity at maximum water
storage elevation not in excess of fifteen acre-feet, regardless of height. (86
Stat. 506; 33 U.S.C. $ 467).
See. 2. [Ins-ion
of dams—Exceptions.]-As
soon as practicable, the
Secretary of the Army, acting through the Chief of Engineers, shall carry
out a national program of inspection of dams for the purpose of protecting
human life and property. All dams in the United States shall be inspected
by the Secretary except (1) dams under the jurisdiction of the Bureau of
Reclamation, the Tennessee Valley Authority, or the International Boundary and Water Commission, (2) dams which have been constructed pursuant
to licenses issued under the authority of the Federal Power Act, (3) dams
which have been inspected within the twelve-month period immediately
prior to the enactment of this Act by a State agency and which the Governor
of such State requests be excluded from inspection, and (4) dams which the
Secretary of the Army determines do not pose any threat to human life or
property. The Secretary may inspect dams which have been licensed under
the Federal Power Act upon request of the Federal Power Commission and
dams under the jurisdiction of the International Boundary and Water Commission upon request of such Commission. (86 Stat. 506; 33 U.S.C. $ 467a)
Sec. 3. [Reports and advice to Governors.]-As
soon as practicable after
inspection of a dam, the Secretary shall notify the Governor of the S@te
in which such dam is located the results of such investigation. The Secretary
shall immediately notify the Governor of any hazardous conditions found
during an inspection. The Secretary shall provide advice to the Governor,
upon request, relating to timely remedial measures necessary to mitigate
or obviate any hazardous conditions found during an inspection. (86 Stat.
507; 33 U.S.C. $ 467b)
Sec. 4. [bnditions
contributing dan~r to life and property.]-For
the
purpose of determining whether a dam (including the waters impounded
by such dam) constitutes a danger to human life or property, the Secretary
shall take into consideration the possibility that the dam might be endan-
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gered by overtopping, seepage, settlement, erosion, sediment, cracking,
earth movement, earthquakes, failure of bulkheads, flashboard, gates on
conduits, or other conditions which exist or which might occur in any area
in the vicinity of the dam. (86 Stat. 507; 33 U.S.C. $ 467c)
Sec. 5. [Report to Con~ss.]—The
Secretary shall report to the Congress
on or before July 1, 1974, on his activities under the Act, which report
shall include, but not be limited to—
(1) an inventory of all dams located in the United States;
(2) a review of each inspection made, the recommendations furnished
to the Governor of the State in which such dam is located and information
as to the implementation of such recommendation;
(3) recommendations
for a comprehensive national program for the
inspection, and regulation for safety purpose of dams of the Nation, and
the respective responsibilities which should be assumed by Federal, State,
and local governments and by public and private interests. (86 Stat. 507;
33 U.S.C. $ 467d)
Sec. 6. [No liabitity created or refieved.]-Nothing
contained in this Act
and no action or failure to act under this Act shall be construed (1) to create
any liability in the United States or its officers or employees for the recovery
of damages caused by such action or failure to act; or (2) to relieve an owner
or operator of a dam of the legal duties, obligations, or liabilities incident
to the ownership or operation of the dam. (86 Stat. 507; 33 U.S.C. $ 467e)
EXPLANATORYNOTE
U&latim
Histo~.
H.R. 15951, Public
hw 92-367 in the 92d Con~ess. Reported
in House from Public Works July 20, 1972;

H.R. Rept. No. 1232. Passed House July 24,
1972. Pawd %mte July 25, 1972.
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An act to increase the authorimtion for appropriation for continuing work in the Upper
Colorado River &sin by the Secretary of tie Interior. (Act of August 10, 1972, Pubhc bw
92-370, 86 Stat. 525)

[Increased authorization for units and participating proj-s
of GIo
rado River Stora~ Proj@.~In
order to provide for completion of construction of the Curecanti, Flaming Gorge, Glen Canyon, and Navajo units,
and transmission division of the Colorado River storage project, and for
completion of construction of the following participating projects: Central
Uwh ~nitial phase-Bonneville,
Jensen, Upalco, and Vernal units), Emery
County, Florida, Hammond, LaBarge, Lyman, Paonia, Seedskadee, Silt, and
Smith Fork; the amount which section 12 of the Act of April 11, 1956 (79
Stat. 105) authorizes to be appropriated is hereby further increased by the
sum of $610,000,000,
plus or minus such amounts, if any, as may be required, by reason of changes in construction costs as indicated by engineering cost indexes applicable to the type of construction involved. This
addhional sum shall be available solely for continuing construction of the
previously authorized units and projects named herein. (86 Stat. 525; 43
U.S.C. $ 620k note)
EXPMNATORY NOTm
Error in tie T-t.
The Act of April 11,
1956 is cited in the text as appearing at 79
Stat. 105. The correct citation is 70 Stat. 105.
~stative
History. H.R. 13435, Public
bw 92-370 in the 92d Congress. Reported
in House from Interior and Insular Affairs
March 23, 1972; H.R. Rept. No. 944. Passed
House April 17, 1972. Reported in Senate
from Interior and Insular Affairs May 5,

1972; S. Rept. No. 782. Passed Senate,
amended, May 9, 1972. House asks for a conferenceJune 27, 1972. Senate agrees to a conference June 28, 1972. Senate agrees to
conference report July 20, 1972. Conference
report filed July 24, 1972; H.R. Rept. No.
1234. House agrees to conference report July
31, 1972.
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An act to increase the authorimtion for appropriation for completing work in the Missouri
River Basin by the Secretiry of the Interior. (Act of August 10, 1972, Public Law 92-371,
86 Stat. 525)

[Appropriation authorization increased-Limitations.]-There
is hereby authorized to be appropriated the sum of $114,000,000 to provide for
completion of work in the Missouri River Basin to be undertaken by the
Seeretary of the Interior pursuant to the comprehensive pbn adopted by
section 9(a) of the Act approved December 22, 1944 (Public Law 534,
Seventy-eighth Congress), as amended and supplemented by subsequent
Acts of Congress, plus or minus such amounts, if any, as may be required
by reason of changes in construction costs, as indicated by engineering cost
indices applicable to the type of construction involved. No part of the funds
hereby authorized to be appropriated shall be available to initiate construction of arty unit of the Pick-Sloan Missouri Basin program, whether or not
included in said comprehensive plan; nor for prosecution of Garrison diversion unit, reauthorized by the Act of August 5, 1965 (79 Stat. 433). (86
Stat. 525)
EXPLANATORYNOTES
Not Mfied.
This Act is not codified in
the U.S. Code.
~slative
Hktory. S. 3284, Pubhc Law
92-371 in the 92nd Congress. Reported in
Senate from Interior and Insular Affairs
March 30, 1972; S. Rept. No. 726. Passed
Senate April 4, 1972. Passed House,
amended, April 17, 1972. Senate askes for a

conference June 19, 1972. House agrees to a
conference June 27, 1972. Conference report
filed July 24, 1972; H.R. Rept. No. 1235.
House agrees to conference report July 31,
1972. Senate agrees to conference report August 3, 1972. Companion bill H.R. 13434 reported in House from Interior and Insular
Affilrs April 11, 1972; H.R. Rept. No. 975.

Au~st

10, 1972
2659

DEFER CHARGES

FOR NAVAL

AIR STATION

LANDS

An act to provide for deferment of construction charges payable by Westlands Water District
attributable to hnds of the Naval Air Station, Lemoore, California, included in said district,
and for other purposes. (Act of Au@st IO, 1972, Pubtic Law 92-378, 86 Stat. 530)

[~.
1. Deferment of construction charges to Westiands Water Distri~
attributable to lands of Lemoore Naval Air Station. ]-Construction
charges payable by the Westlands Water District to the United Smtes pursuant to contract number 14–06–200–2020A,
dated April 1, 1965, or as
it may be amended, between the United States and the district entered into
under the Federal reclamation laws, Act of June 17, 1902 (32 Stat. 388),
attributable, as determined by the Secretary of the Interior, to lands of the
United States Naval Air Station, Lemoore, California, as are included in
the Westlands Water District shall be deferred except as hereinafter provided, and no assessments shall be made on behalf of such charges against
such lands until the Federal title thereto shall have been extinguished, and
such lands become subject to assessment, whereupon such deferred charges
shall be repaid by the Westlands Water District in not more than forty years
from such date. (86 Stat. 530)
See. 2. [Leaae of Naval Air Station lands for agrimltural or grazing
purposes.]-Lands
of the Naval Air Station, Lemoore, California, irrigable
through facilities constructed for the Westlands Water District, when offered for lease for agricultural or grazing purposes, shall be offered competitively on such terms as the Secretary of the Navy, or his designee,
determines will provide the highest return to the United States consistent
with sound knd management practices. Such leases shall provide for payment by the lessees to the Department of the Navy of an amount sufficient
to provide repayment to the United States of construction charges attributable to such lands which would be applicable if such hds were not owned
by the Federal Government. The proceeds from the leases shall be paid by
the Department of the Navy to the Department of the Interior and shall
be covered into the reclamation fund and credited to the construction
charges attributable to such lands until such construction charges are fully
paid. The leases shall also be offered, insofar as practicable, in tracts of 160
irrigable acres each. Direct charges for water shall be paid by lessees to the
Westlands Water District and shall be not less than the cost of such water
service plus the District’s operating and maintenance costs of delivering
water. The leases may con~in such provisions as to cancellation, use of land,
term, and other matters as the Seeretary of the Navy may determine are
necessary to assure that national defense purposes are served. (86 Stat. 531).
Sm. 3. [No individual to hold more than one lease.]—No individual
lessee shall hold more than one lease, pursuant to this Act, at any given
time. (86 Stat. 531).
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EXPMNATORY
NOTES
Not Mfied.
This Act is not codified in
the U.S. Code.
Ba&pun&
The Westlands Water District, located in the San Joaquin Valley, includes some 16,500 acres of Lemoore Naval
Air Station hnds. Since 1958, the Navy has
leased about 12,627 acres for agriculture and
grazing. The distribution system for the WestIands district includes specific features for service of the Navy lan&, the District, however,
cannot levy the usual ad valorem taxes on the
Navy lands to repay the construction costs.
The Act remedies the situation by providing
for a deferral of construction charges against
the lands until Federal title thereto is extinguished.
Acreage Liitation.
The re~rt
of the
Senate Committee on Interior and Insular Affairs states that the phrase “insofar as pracin section
2 to
ticable, ” is included

“accommodate situations where, as a result of
the facilities and operations of the air station,
irregular parcels of land must be leased which
might sometimes shghtly exceed the acreage
limitations. It is not intended to waive the
acreage hmitation for convenience of administration of the leases.” S. Rept. No. 645, 92d
Cong., 2d Sess. 3 (1972).
Le&lative
History. H.R. 1682, Public
Law 92-378 in the 92d Congress. Reported
in House from Interior and Insuhr Affairs
October
14, 1971; H.R. Rept. No. 569.
Passed House November 1, 1971. Reported
in Senate from Interior and Insular Affairs
February 25, 1972; S. Rept. No. 645. Passed
Senate, amended, March 1, 1972. House
a8T~s to Senate amendmenfi with amendments July 20, 1972. Senate agrees to House
amendments to Senate amendments July 27,
1972.
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An act to amend the Act ofJuly 4, 1955. as amended, relating to the construction of irrigation
distribution systems. (Act of October 13, 1972, Public hw 92-487, 86 Stat. 804)

[Distribution System Loans Aet amended.]-The
Act of July 4, 1955,
(69 Stat. 245), as amended by the Act of May 14, 1956 (70 Stat. 155), is
hereby amended to read as follows:
“That distribution and drainage systems authorized to be constructed
under the Federal reclamation laws may, in lieu of construction by the
Secretary of the Interior (referred to in this Act as the ‘Secremry’), be
constructed by irrigation districts or other public agencies according to
plans and specifications approved by the Secretary as provided in this Act.
The drainage systems referred to in this Act are those required for collection and removal of excess irrigation water, either on or below the surface
of the ground and do not include enlargement or alteration of existing
waterways for disposition of natural runoff. (86 Stat. 894; 43 U.S.C. $ 421a)
“Sec. 2. To assist financially in the construction of the aforesaid local
distribution and drainage systems by irrigation districts and other public
agencies the Secretary is authorized, on application therefor by such irrigation districts or other public agencies, to make funds available on a loan
basis from moneys appropriated for the construction of such distribution
and drainage systems to any irrigation district or other public agency in an
amount equal to the estimated construction cost of such system, contingent
upon a finding by the Secretary that the loan can be returned to the United
States in accordance with the general repayment provisions of sections 2(d)
and 9(d) of the Reclamation Project Act of August 4, 1939, and upon a
showing that such district or agency already holds or can acquire all lands
and interests in land (except public and other lands or interests in land
owned by the United States which are within the administrative jurisdiction
of the Secretary and subject to disposition by him) necessary for the construction, operation, and maintenance of the project. The Secretary shall,
upon approval of a loan, including any loan for a distribution and drainage
system receiving water from the San Luis unit, Central Valley project, authorized by the Act of June 3, 1960 (74 Stat. 156), enter into a repayment
contract which includes such provisions as the Secretary shall deem necessary and proper to provide assurance of prompt repayment of the loan
within not to exceed forty years plus a development period not to exceed
ten years. The term ‘irrigation district or other public agency’ shall for the
purposes of this Act mean any conservancy district, irrigation district, water
users’ organization, or other organization, which is organized under State
law and which has capacity to enter into contracts with the United States
pursuant to the Federal reclamation laws. (86 Stit. 804; 43 U.S.C. $ 421b)
“Sec. 3. The Secretary shall require, as conditions to any such loan, that
the borrower contribute in money or materials, labor, lands, or interests in
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land, computed at their reasonable value, a portion not in excess of 10 per
centum, of the construction cost of the distribution and drainage system
(including all costs of acquiring lands and interests in land), that the plans
for the system be in accord with sound engineering practices and be such
as will achieve the purposes for which the system was authorized, and that
the borrower agree to account in full in regard to all disbursements of
borrowed funds and to return at once for application toward amortization
of the loan all funds which are not expended in the construction
of the
distribution
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“Sec. 4. Except as herein otherwise provided, the provisions of the Federal reclamation laws, and Acts amendatory thereto, are continued in full
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EXPLANATORY NOTW
Purpose of &e Ad The report of the
House Gmmittee on Interior and Insukr Affairs states that the purpose of the Aet is “to
improve the administration of the distribution systems loan pro~am authorized by the
Act ofJuly 4, 1955 (69 S@t. 244) as amended
by the Act of May 14, 1956 (70 Stat. 155)~’
H.R. Rept. No. 1213, 92d Cong., 2d Sess. 3
(1972). The original &t appears in Volume
II at page 1218.
Mtor’s
Note, Annotations. Annotations

of opinions are found in Supplement I under
‘~uly 4, 1955—Mstribution
System Loans:’
Legislative
History. H.R. 9198, Public
Law 92-487 in the 92d Congress. Reported
in House from Interior and Insular Affairs
June 30, 1972; H.R. Rept. No. 1213. Passed
House August 7, 1972. Reported in Senate
from Interior and Insular Affairs September
29, 1972; S. Rept. No. 1244. Passed Senate
October 4, 1972.
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FEDERAL

WATER POLLUTION
CONTROL
(CLEAN WATER ACT)

ACT

Mtor’s
Nok. The basic Federal Water Pollution Control Act (Act ofJuly 9, 1956, 70 Stat.
498) was extensively revised by the Federal Water Pollution Control Act Amendments of 1972
(Public hw 92-500, 86 Stat. 816). It has also been amended a number of times before and
since 1972. For editorial convenience, extracts from the Act as amended are set forth below
as they appear in Chapter 26 of Tide 33 of the United Swtes Code as of January 14, 1983
(33 U. S.C., 1982 cd.). Sections 101-116 are cdlfied as $$1251-1266 of the U.S. Cod~ Sections
201-217 as $$1281-1297; Sections 301-318as$$1311-1328;
Sections 401-405 as $$1341-1345;
and Sections 501-517 as $$1361-1376. The Act as amended is often referred to as the Clean
Water Act.
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or otherwise impaired by this chapter. It is the further policy of Congress
that nothing in this chapter shall be construed to supersede or abrogate
rights to quantities of water which have been established
by any State.
Federal

agencies

comprehensive
cert

with

title

I, $ 101,

and

amended

1567,

shall
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programs

for
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L. 92-500$2,

95-217,

to develop
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758,

86 Stat.

816,

26(b),

91 Stat.

1575.)
EXPUNATORY NOTES

Short Tide. Section 1 of Pub. L. 92-500
provided that: “That this Act [erecting this
chapter, amending section 24 of Tide 12,
Banks and Banking, sections 633 and 636 of
Thle 15, Commerce and Trade, and Section
711 of former Title 31, Money and Fimnace,
and enacting provisions set out as notes under
this section and sections 1281 and 1361 of this
title] may be cited as the ‘Federal Water Pollution Control Act Amendments of 1972’:’
Section 518 of Act June 30, 1948, ch. 758,
title V, as added Oct. 18, 1972, Pub. L. 92500, $2,86 Stat. 896, and amended Dec. 27,
1977, Pub. L. 95-217,$2,91
Stat. 1566, pro
vialed that: “ThB Act [this chapter] may be
cited as the ‘Federal Water Pollution Control
Act’ (commonly referred to as the Clean
Water Act):’
Stings
Provisions. Section 4 of Pub. L.
92-500 provided that: “(a) No suit, action, or
other proceeding lawfully commenced by or
against the Administrator or any other o~cer
or employee of the United States in his official
capacity or in relation to the discharge of hls
oficial duties under the Federal Water Pollution Control Act as in effect immediately
prior to the date of enactment of this Act
[Oct. 18, 1972] shall abate by reason of the
taking effect of the amendment made by section 2 of this Act [which erected this chapter].
The court may, on its own motion or that of
~Y party made at any time within twelve
months after such taking effect, allow the
same to be maintained by or against the Administrator or such officer or employee.
“(b) All rules, regulations, orders, determinations, contracts, certifications, authorizations, delegations, or other actions duly
issued, made, or taken by or pursuant to the
Federal Water Pollution Control Act as in effect immediately prior to tie date of enactment of this Act [Oct. 18, 1972], and
pertaining to any functions, powers, requirements, and duties under the Federal Water

Pollution Control Act as in effect immediately
prior to the date of enactment of this Act
[Oct. 18, 1972] shall continue in full force and
effect after the date of enactment of thw Act
[Oct. 18, 1972] until modified or rescinded
in accordance with the Federal Water Pollution Control Act as amended by this Act [this
chapter].
“(c) The Federal Water Pollution Control
Act as in effect immediately prior to the date
of enactment of this Act [Oct. 18, 1972] shall
remain applicable to all grants made from
funds authorized for the fiscal year ending
June 30, 1972, and prior fiscal years, includ~g any increases in the mone~q amount of
any such grant which may be paid from authorimtions for fiscal years beginning after
June 30,1972, except as specifically otherwise
provided in section 202 of the Federal Water
Pollution Control Act as amended by this Act
[section 1282 of this title] and in subsection
(c) of section 3 of this Act:’
Oversight Study. Section 5 of Pub. L. 92500 authorized the Comptroller Gneral of
the United States to conduct a study and review of the research, pilot, and demonstration
programs related to prevention and control
of water pollution conducted, supported, or
assisted by any Federal agency pursuant to any
Federal law or regulation and assess conflicts
between these programs and their coordimtion and efficacy, and to report to Congress
thereon by Oct. 1, 1973.
Internatiomd Trade Study. Section 6 of
Pub. L. 92-500 provided that:
“(a) The Secretary of Commerce, in cooperation with other interested Federal agencies and with representatives of industry and
the public, shall undertake immediately an investigation and study to determine—
“(1) the extent to which pollution abatement and control programs will be imposed
on, or voluntarily undertaken by, United
States manufacturers in the near future and
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the probable short- and long-range effects
of the costs of such programs (computed to
the greatest extent practicable on an industry-by-industry basis) on (A) the pro
duction
costs
of
such
domestic
manufacturers, and (B) the market prices
of the goods produced by them;
“(2) the probable extent to wtich pollution abatement and control programs will
be implemented in foreign industrial nations in the near future and the extent to
which the production costs (computed to
the greatest extent practicable on an industry-by-industry basis) of foreign tuanufacturers will be affected by the costs of
such programfi
“(3) the probable competitive advantage
which any article manufactured in a foreign
nation will Ekely have in relation to a comparable article made in the United States if
that foreign nation—
“(A) does not require i- mmufacturers to implement pollution abatement
and control programs.
“(B) requires a lesser degree of pollution abatement and control in its prw
grams, or
“(C) in any way reimburses or otherwise subsidizes its manufacturers for the
costs of such program
“(4) alternative means by which any competitive advantage accruing to the products
of any forei~ nation as a result of any factor described in paragraph (3) may be (A)
accurately and quickly determined, and (B)
equafized, for example, by the im~sition
of a surcharge or duty, on a forei~ product
in an amount necessary to compensate for
such advantage; and
“(5) the impact, if any, which the imp
sition of a compenmting tariff of other
equalizing measure may have in encouraging foreign nations to implement pollution
and abatement control programs.
“@) The Secreta~ shall make an initial report to the President and Congress within six
months after the ate of emctment of this
section [Oct. 18, 1972] of the results of the
study and investigation carried out pursuant
to this section and shall make additional reports thereafter at such times as he deems
appropfite
taking into account the development of relevant data, but not less than
once every twelve months.”
InternationalA~nW.
Section 7 of
Pub. L. 92-500 provided that: “The Presi-

1251(g)
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dent shall undertake to enter into international agreement to apply uniform standards
of performance for the control of the discharge and emission of pollutants from new
sources, uniform controls over the discharge
and emission of toxic polluwts, and uniform
controls over the discharge of pollutants into
the ocean. For this purpose the President shall
negotiate multilateral treaties, conventions,
resolutions, or other agreements, and formulate, present, or support proposals at the
United Nations and other appropriate international forums.”
NationalPolicies and Gd Study. Section
10 of Pub. L. 92-500 authorized the President
to make a full and complete investigation and
study of all national policies and goals estab
lished by law to determine what the relationship should’ be between these policies and
gods, taking into account the resources of the
Nation, and to report the results of hls investigation and study together with hls recommendations to Congress not later than two
years after Oct. 18, 1972.
Efficiency Study. Section 11 of Pub. L. 92500 authorized the President, by utilization
of the Ceneral Accounting O~ce, to conduct
a full and complete investi~tion and study of
WSYSand means of most effectively using all
of the vamous resources, ficifities, and personnel of the Federal Government in order
to most efficiently carry out the provisions of
this chapter and to report the results of hls
investigation and study together with his recommendations to Congress not later than two
hundred and seventy days after Oct. 18,1972.
Sex D.~nation.
Section 13 of Pub. L.
92-500 provided that: “NO person in the
United States shall on the ground of sex be
excluded from participation in, be denied the
benefits of, or be subjected to discrimination
under any program or activity receiving Fedeml assistance under this Act [see Short Title
note above] the Federal Water Pollution Control Act [this chapter], or the Environment
Financing Act [set out as a note under section
1281 of this tide]. This section shall be enforced through agency provisions and rules
similar to those already es~bhshed, with respect to racial and other discrimination, under title VI of the Civil Rights Act of 1964
[section 2000d et seq. of Thle 42, The Public
Health and Welfare]. However, this remedy
is not exclusive and will not prejudice or cut
off any other legal remedies available to a dl~
criminatee.”
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(c) Basins; ~mta

State agencies

to

(1) The Administrator shall, at the request of the Governor of a State,
or a majority of the Governors when more than one Smte is involved,
make
a grant to pay not to exceed 50 per centum of the administrative
expenses
of a planning
agency
for a period
not to exceed three years, which period
shall

begin

after

representation
international

interests
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develop
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plan
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for
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subsection
basin

shall

or portion

which—

is consistent with any applicable water quality standards effluent
and other limitations, and thermal discharge regulations established pursuant to current law within the basin;
(B) recommends such treatment works as will provide the most effective
and economical means of collection, storage, treatment, and elimination
of pollutants and recommends means to encourage both municipal and
industrial use of such works;
(C) recommends maintenance and improvement of water quality within
the basin or portion thereof and recommends methods of adequately
financing those facilities as maybe necessary to implement the plan; and
(D) as appropriate, is developed in cooperation with, and is consistent
with any comprehensive plan prepared by the Water Resources Council,
any areawide waste management plans developed pursuant to section
1288 of this title, and any State plan developed pursuant to section 1313(e)
of this title.
(3) For the purposes of this subsection the term “basin”
includes,
but is
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not
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estuaries,

to, rivers
bays,
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and
and

their

tributaries,

portions

thereof
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sounds,

lands
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(d) Report to Congress
The Administrator, after consultation with the States, and River Basin
Commissions established under the Water Resources Planning Act [42
U.S.C. 1962 et seq.], shall submit a report to Congress on or before July
1, 1978, which analyzes the relationship between programs under this chapter, and the programs by which State and Federal agencies allocate quantities of water. Such report shall include recommendations concerning the
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policy in section 1251(g) of this title to improve coordination of efforts to
reduce and eliminate pollution in concert with programs for managing
water resources. Oune 30, 1948, ch. 758, title I, $102, as added October
18, 1972, Pub. L. 92-500; $2, 86 Stat. 817, and amended Aug. 4, 1977,
Pub. L. 95-91, title IV, $ 402(a)(i)(A), 91 Stat. 583; December 27, 1977,
Pub. L. 95-217, $ 5(b), 91 Stat. 1567.)
~ 1252a. Reservoir projects, water storage; mdlfication;
storage for other
than for water quality, opinion of Federd agen~, committee resolutions of approvaz provisions inapplicable to projwith certain
prescribed water quality benefits in relation to total project benefits
In the case of any reservoir project authorized for construction by the
Corps of Engineers, Bureau of Reclamation, or other Federal agency when
the Administrator of the Environment Protection Agency determines pursuant to section 1252(b) of this title that any storage in such project for
regubtion of streamflow for water quality is not needed, or is needed in a
different amount, such project may be modified accordingly by the head
of the appropriate agency, and any storage no longer required for water
quality may be utilized for other authorized purposes of the project when,
in the opinion of the head of such agency, such use is justified. Any such
modification of a project where the benefits attributable to water quality
are 15 per centum or more but not greater than 25 per centum of the total
project benefits shall take effect only upon the adoption of resolutions
approving such modification by the appropriate committees of the Senate
and House of Representatives. The provisions of the section shall not apply
to any project where the benefits attributable to water quality exceed 25
per centum of the total project benefits. (Pub. L. 93-251, title 1,$65, March
7, 1974, 88 stat. 30.)
$1253. Interstate cooperation and uniform laws
(a) The Administrator shall encourage cooperative activities by the States
for the prevention, reduction, and elimination of pollution, encourage the
enactment of improved and, so far as practicable, uniform State laws relating
to the prevention, reduction, and elimination of pollution; and encourage
compacts between States for the prevention and control of pollution.
(b) The consent of the Congress is hereby given to two or more States
to negotiate and enter into agreements or compacts, not in conflict with
any law or treaty of the United States, for(1) cooperative effort and mutual
assistance for the prevention and control of pollution and the enforcement
of their respective laws relating thereto, and (2) the establishment of such
agencies, joint or otherwise, as they may deem desirable for making effective
such agreements and compacts. No such agreement or compact shall be
binding or obligatory upon any State a party thereto unless and until it has
been approved by the Congress. Uune 30, 1948, ch. 758, title I, $103, as
added October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 818.)
~ 1254. Research, investigations, training, and information
(a) Establishment of national programs;
cooperation;
investigations;
water qu~ty surveillance system; reports
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The Administrator shall establish national programs for the prevention,
reduction, and elimination of pollution and as part of such programs shall—
(1) in cooperation with other Federal, State, and local agencies, conduct
and promote the coordination and acceleration of, research, investigations, experiments, training, demonstrations, surveys, and studies relating
to the causes, effects, extent, prevention, reduction, and elimination of
pollution;
(2) encourage, cooperate with, and render technical services to pollution control agencies and other appropriate public or private agencies,
institutions, and organizations, and individuals, including the general
public, in the conduct of activities referred to in paragraph (1) of this
subsection;
(3) conduct, in cooperation with State water pollution control agencies
and other interested agencies, organizations and persons, public investigations concerning the pollution of any navigable waters, and report on
the results of such investigations;
(4) establish advisory committees composed of recognized experts in
various aspects of pollution and representatives of the public to assist in
the examination and evaluation of research progress and proposals and
to avoid duplication of research;
(5) in cooperation with the States, and their political subdivisions, and
other Federal agencies establish, equip, and maintain a water quality surveillance system for the purpose of monitoring the quality of the navigable
waters and ground waters and the contiguous zone and the oceans and
the Administrator shall, to the extent practicable, conduct such surveillance by utilizing the resources of the National Aeronautics and Space
Administration, the National Oceanic and Atmospheric Administration,
the Geological Survey, and the Coast Guard, and shall report on such
quality in the report required under subsection (a) of section 1375 of this
title; and
(6) initiate and promote the coordination and acceleration of research
designed to develop the most effective practicable tools and techniques
for measuring the social and economic costs and benefits of activities
which are subject to regulation under this chapter; and shall transmit a
report on the results of such research to the Congress not later than
January 1, 1974.
(b) Autiotied

activities of AHlnistrator

In carrying out the provisions of subsection (a) of this section the Administrator is authorized to—
(1) collect and make available, through publications and other appropriate means, the results of and other information, including appropriate
recommendations
by him in connection therewith, pertaining to such
research and other activities referred to in paragraph (1) of subsection
(a) of this section;
(2) cooperate with other Fedci-al departments and agencies, State water
pollution control agencies, interstate agencies, other public and private
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agencies, institutions, organizations, industries involved, and individuals,
in the preparation and conduct of such research and other activities referred to in paragraph (1) of subsection (a) of this section;
(3) make grants to State water pollution control agencies, interstate
agencies, other public or nonprofit private agencies, institutions, organizations, and individuals, for purposes stited in paragraph (1) of subsection (a) of this section;
(4) contract with public or private agencies, institutions, organizations,
and individuals, without regard to section 3324(a) and (b) of title 31 and
section 5 of title 41, referred to in paragraph (1) of subsection (a) of this
section;
(5) establish and maintain research fellowships at public or nonprofit
private educational institutions or research organizations;
(6) collect and disseminate, in cooperation with other Federal departments and agencies, and with other public or private agencies, institutions,
and organizations having related responsibilities, basic data on chemical,
physical, and biological effects of varying water quality and other information pertaining to pollution and the prevention, reduction, and elimination thereof; and
(7) develop effective and practical processes, methods, and prototype
devices for the prevention, reduction, and elimination of pollution.
EXPLANATORYNOTE
References k tie T~t. Section 3324 of
title 31, referred to in subsection (b)(4) of the
text, prohibits the advance of pubhc funds for
any purpose unless specifically authorized.
The section appears in the Appendix in Sup
plement I. Section 5 of title 41 also referred

to in subsection @)(4) of the text, rquires
purchases and contracts for supphes and services for the &vernment to be made or entered into only after advertisement. Section
5 of title 41 appears in Volume III at page
1987 and in the Appendix in Supplement I.

(c) Research and studies on harmful effects of pollutants;
with Secretary of Health and Human Services

cooperation

In carrying out the provisions of subsection (a) of this section the Administrator shall conduct research on, and survey the results of other scientific studies on, the harmful effects on the health or welfare of persons
caused by pollutants. In order to avoid duplication of effort, the Administrator shall, to the extent practicable, conduct such research in cooperation
with and through the facilities of the Secretary of Health and Human
Services.
(d) Sewage treatmenq identification
lutan@ augmented streamflow

and measurement

of effects of pol-

In carrying
out the provisions
of this section the Administrator
shall
develop and demonstrate under varied conditions (including conducting
such basic and applied research, studies, and experiments as may be
necessary):
(1) Practicable means of treating municipal sewage, and other waterborne wastes to implement the requirements of section 1281 of this title;
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(2)Improved methods and procedures to identify and measure the
effects of pollutants, including those pollutants created by new technological developments; and
(3) Methods and procedures for evaluating the effects on water quality
of augmented streamflows to control pollution not susceptible to other
means of prevention, reduction, or elimination.
(e) Field laboratory and research facilities
The Administrator shall establish, equip, and maintain field laboratory
and research facilities, including, but not limited to, one to be located in
the northeastern area of the United States, one in the Middle Atlantic area,
one in the southeastern area, one in the Midwestern area, one in the southwestern area, one in the Pacific Northwest, and one in the State of Alaska,
for the conduct of research, investigations, experiments, field demonstrations and studies, and training relating to the prevention, reduction and
elimination of pollution. Insofar as practicable, each such facility shall be
located near institutions of higher learning in which graduate training in
such research might be carried out. In conjunction with the development
of criteria under section 1343 of this title, the Administrator shall construct
the facilities authorized for the National Marine Water Quality Laboratory
established under this subsection.
*

*

*

*

*

(h) Lake pollution
The Administrator is authorized to enter into contracts with, or make
grants to, public or private agencies and organizations and individuals for
(A) the purpose of developing and demonstrating new or improved methods
for the prevention, removal, reduction, and elimination of pollution in lakes,
including the undesirable effects of nutrients and vegetation, and (B) the
construction of publicly owned research facilities for such purpose.
*
~)

*

*

*

*

Land acquisition

In carrying out the provisions of this section relating to the conduct by
the Administrator of demonstration projects and the development of field
laboratories and research facilities, the Administrator may acquire land and
interests therein by purchase, with appropriated or donated funds, by donation, or by exchange for acquired or public lands under his jurisdiction
which he classifies as suitable for disposition. The values of the properties
so exchanged either shall be approximately equal, or if they are not ap
proximately equal, the values shall be equalized by the payment of cash to
the grantor or to the Administrator as the circumstances require.
0) Collection and dissemination of scientific
control of pesticides in water

knowledge

on effeets and

(1) The Administrator shall, after consultation with appropriate local,
State, and Federal agencies, public and private organizations, and interested
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individuals, as soon as practicable but not kter than January 1, 1973, develop and issue to the States for the purpose of carrying out this chapter
the latest scientific knowledge available in indicating the kind and extent
of effects on health and welfare which may be expected from the presence
of pesticides in the water in varying quantities. He shall revise and add to
such information
whenever necessary to reflect developing
scientific
knowledge.
(2) The President shall, in consultation with appropriate local, State, and
Federal agencies, public and private organizations, and interested individuals, conduct studies and investigations of methods to control the release
of pesticides into the environment which study shall include examination
of the persistency of pesticides in the water environment and alternatives
thereto. The President shall submit reports, from time to time, on such
investigations to Congress together with his recommendations for any necessary legislation.
*

*

*

(n) Comprehensive
studies of effects
tuarine zones; reports

*
of pollution

*
on estuaries and es-

(1) The Administrator shall, in cooperation with the Secretary of the
Army, the Secretiry of Agriculture, the Water Resources Council, and with
other appropriate Federal, State, interstate, or local public bodies and private organizations, institutions, and individuals, conduct and promote, and
encourage contributions to, continuing comprehensive studies of the effects
of pollution, including sedimentation, in the estuaries and estuarine zones
of the United States on fish and wildlife, on sport and commercial fishing,
on recreation, on water supply and water power, and on other beneficial
purposes. Such studies shall also consider the effect of demographic trends,
the exploitation of mineral resources and fossil fuels, land and industrial
development, navigation, flood and erosion control, and other uses of estuaries and estuarine zones upon the pollution of the waters therein.
(2) In conducting such studies, the Administrator shall assemble, coordinate, and organize all existing pertinent information on the Nation’s estuaries and estuarine zones; carry out a program of investigations and
surveys to supplement existing information in representative estuaries and
estuarine zones; and identify the problems and areas where further research
and study are required.
(3) The Administrator shall submit to Congress, from time to time, reports of the studies authorized by this subsection but at least one such report
shall be made available to all interested parties, public and private.
(4) For the purpose of this subsection, the term “estuarine zones” means
an environmental system consisting of an estuary and those transitional
areas which are consistently influenced or affected by water from an estuary
such as, but not limited to, salt marshes, coastal and intertidal areas, bays,
harbors, lagoons, inshore waters, and channels, and the term “estuary”
means all or part of the mouth of a river or stream or other body of water
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having unimpaired natural connection with open sea and within which the
sea water is measurably diluted with fresh water derived from land drainage
(o) Methods
of reducing
consumption; reports

total flow of

sewage

and unnecessary

water

(1) The Administrator shall conduct research and investigations on devices, systems, incentives, pricing policy, and other methods of reducing the
total flow of sewage, including, but not limited to, unnecessary water consumption in order to reduce the requirements for, and the costs of, sewage
and waste treatment services. Such research and investigations shall be directed to develop devices, systems, policies, and methods capable of achieving the maximum reduction of unnecessary water consumption.
(2) The Administrator shall report the preliminary results of such studies
and investigations to the Congress within one year after October 18, 1972,
and annually thereafter in the report required under subsection (a) of section 1375 of this title. Such report shall include recommendations for any
legislation that may be required to provide for the adoption and use of
devices, systems, policies, or other methods of reducing water consumption
and reducing the total flow of sewage. Such report shall include an estimate
of the benefits to be derived from adoption and use of such devices, systems,
policies, or other methods and also shall reflect estimates of any increase
in private, public, or other cost that would be occasioned thereby.
(P) A@dtural

pollution

In carrying out the provisions of subsection (a) of this section the Administrator shall, in cooperation with the Secretary of Agriculture, other
Federal agencies, and the S@tes, carry out a comprehensive study and research program to determine new and improved methods and the better
application of existing methods of preventing, reducing, and eliminating
pollution from agriculture, including the legal, economic, and other implications of the use of such methods.
(q) ~av
h mral areas; national
ment information

clearinghouse

for alternative

treat-

(1) The Administrator shall conduct a comprehensive program of research and investigation and pilot project implementation into new and
improved methods
of preventing,
reducing,
storing,
collecting,
treating,
or
otherwise

eliminating

pollution

from

sewage

in rural

and

other

areas

where

of sewage in conventional, communitywide sewage collection systems is impractical, uneconomical, or otherwise infeasible, or where soil
conditions or other factors preclude the use of septic tank and drainage
field systems.
(2) The Administrator shall conduct a comprehensive program of research and investigation and pilot project implementation into new and
improved methods for the collection and treatment of sewage and other
liquid wastes combined with the treatment and disposal of solid wastes.
collection
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(3) The Administrator shall establish, either within the Environmental
Protection Agency, or through contract with an appropriate public or private non-profit organization, a national clearinghouse which shall (A) receive reports and information resulting from research, demonstrations, and
other projects funded under this chapter related to paragraph (1) of this
subsection and to subsection(e)(2) of section 1255 of this title; (B) coordinate
and disseminate such reports and information for use by Federal and State
agencies, municipalities, institutions, and persons in developing new and
improved methods pursuant to this subsection; and (C) provide for the
collection and dissemination of reports and information relevant to this
subsection from other Federal and State agencies, institutions, universities,
and persons.
*
(t) Therd

*

*

*

*

discharges

The Administrator shall, in cooperation with State and Federal agencies
and public and private organizations, conduct continuing comprehensive
studies of the effects and methods of control of thermal discharges. In
evaluating alternative methods of control the studies shall consider (1) such
data as are available on the latest available technology, economic feasibility
including cost-effectiveness analysis, and (2) the toml impact on the environment, considering not only water quality but also air quality, land use,
and effective utilization and conservation of freshwater and other natural
resources, Such studies shall consider methods of minimizing adverse effects
and maximizing beneficial effects of thermal discharges. The results of these
studies shall be reported by the Administrator as soon as practicable, but
not later than 270 days after October 18, 1972, and shall be made available
to the public and the States, and considered as they become available by
the Administrator in carrying out section 1326 of this title and by the States
in proposing thermal water quality standards.
*

*

*

*

Uune 30, 1948, ch. 758, title 1, $104, as added October 18,1972, Pub. L.
92-500, $2, 86 Stat. 819, and amended December 28, 1973, Pub. L. 93207, $ l(l), 87 Stat. 906; January 2, 1975, Pub. L. 93-592, $1, 88 Stat.
1924; December 27, 1977, Pub. L. 95-217, $$ 4(a), (b), 6,7,91 Stat. 1566,
1567; November 2, 1978, Pub. L. 95-576, $ l(a), 92 Stat. 2467; October
17, 1979, Pub. L. 96-88, title V, $509(6), 93 Stat. 695; October 21, 1980,
Pub. L. 483, $ l(a), 94 Stat. 2360.)
~ 1255. Grants for research md development
*

*

*

*

*
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@) Demonstration
projects for advanced treatment and environmental
enhancement techniques to control pollution in river basins.
The Administrator is authorized to make grants to any Stite or States
or interstate agency to demonstrate, in river basins or portions thereof,
advanced treatment and environmental enhancement techniques to control
pollution from all sources, within such basins or portions thereof, including
nonpoint sources, together with in stream [sic] water quality improvement
techniques.
*

*

*

*

*

(e) Research and demonstration projects covering agricdtural pollution
and pollution
from sewage in rural areas; dissemination
of
information
(1) The Administrator is authorized to (A) make, in consultation with
the Secretary of Agriculture, grants to persons for research and demonstration projects with respect to new and improved methods of preventing,
reducing, and eliminating pollution from agriculture, and (B) disseminate,
in cooperation with the Secretary of Agriculture, such information obtained
under this subsection, section 1254@) of this title, and section 1314 of this
title as will encourage and enable the adoption of such methods in the
agricultural industry.
(2) The Administrator is authorized, (A) in consultation with other interested Federal agencies, to make grants for demonstration projects with
respect to new and improved methods of preventing, reducing, storing,
collecting, treating, or otherwise eliminating pollution from sewage in rural
and other areas where collection of sewage in conventional, communitywide
sewage collection systems is impractical, uneconomical, or otherwise infeasible, or where soil conditions or other factors preclude the use of septic
tank and drainage field systems, and (B) in coopemtion with other interested
Federal and State agencies, to disseminate such information obwined under
this subsection as will encourage and enable the adoption of new and improved methods developed pursuant to this subsection.
*

*

*

*

*

~une 30, 1948, ch. 758, title I, $105; as added October 18, 1972, Pub. L.
92-500, ~2, 86 Stat. 825, and amended January 2, 1975, Pub. L. 93-592,
82, 88 S@t. 1925; December 27, 1977, Pub. L. 95-217, $$8, 9, 91 Stat.
1568.)
*

*

*

*

*

$1265. In-place totic pollutants
The Administrator is directed to identify the location of in-place pollutants with emphasis on toxic pollutants in harbors and navigable waterways
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and is authorized, acting through the Secretary of the Army, to make contracts for the removal and appropriate disposal of such materials from critical port and harbor areas. There is authorized to be appropriated
$15,000,000 to carry out the provisions of this section, which sum shall be
available until expended. ~une 30, 1948, ch. 758, title I, $115, as added
Oct. 18, 1972, Pub. L. 92-500, $2, 86 Stat. 833.)
*
SUBCHAPTER
*
~ 1288. Areawide

*

*

*

*

II—GRANTS
FOR CONSTRUCTION
TREATMENT
WORKS
*

*

*

OF

*

waste treatment management

(a) Identification and designation
lity control problems

of areas having substantial water qua-

For the purpose of encouraging and facilitating the development and
implementation of areawide waste treatment management plans—
(1) The Administrator, within ninety days after October 18,1972, and
after consultation with appropriate Federal, State, and local authorities,
shall by regulation publish guidelines for the identification of those areas
which, as a result of urban-industrial concentrations or other factors, have
substantial water quality control problems.
(2) The Governor of each State, within sixty days after publication of
the guidelines issued pursuant to paragraph (1) of this subsection, shall
identify each area within the State which, as a result of urban-industrial
concentrations or other factors, has substantial water quality control problems. Not later than one hundred and twenty days following such identification and after consultation with appropriate elected and other
officials of local governments having jurisdiction in such areas, the Governor shall designate (A) the boundaries of each such area, and (B) a
single representative organization, including elected officials from local
governments or their designees, capable of developing effective areawide
waste treatment management plans for such area. The Governor may in
the same manner at any later time identify any additional area (or modify
an existing area) for which he determines areawide waste treatment management to be appropriate, designate the boundaries of such area, and
desi~te
an organization capable of developing effective areawide waste
treatment management plans for such area.
(3) With respect to any area which, pursuant to the guidelines published under paragraph (1) of this subsection, is located in two or more
States, the Governors of the respective States shall consult and cooperate
in carrying out the provisions of paragraph (2), with a view toward designating the boundaries of the interstate area having common water quality control
problems
and for which areawide
waste treatment
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management plans would be most effective, and toward designating,
within one hundred and eighty days after publication of guidelines issued
pursuant to paragraph (l) of this subsection, of a single representative
organization. capable of developing effective areawide waste treatment
management plans for such area.
(4) If a Governor does not act, either by designating or determining
not to make a designation under paragraph (2) of this subsection, within
the time required by such paragraph, or if, in the case of an interstate
area, the Governors of the States involved do not designate a planning
organization within the time required by paragraph (3) of this subsection,
the chief elected officials of local governments within an area may by
agreement designate (A) the boundaries for such an area, and (B) a single
representative organization including elected officials from such local
governments, or their designees, capable of developing an areawide waste
treatment management plan for such area.
(5) histing regional agencies maybe designated under paragraphs (2),
(3), and (4) of this subsection.
(6) The State shall act as a planning agency for all portions of such
State which are not designated under paragraphs (2), (3), or (4) of this
subsection.
(7) Designations under this subsection shall be subject to the approval
of the Administrator.
b)

Planning

process

(l)(A) Not tdter than one year after the date of designation of any organization under subsection (a) of this section such organization shall have
in operation a continuing areawide waste treatment management planning
process consistent with section 1281 of this title. Plans prepared in accordance with this process shall contain alternatives for waste treatment management, and be applicable to all wastes generated within the area involved.
The initial plan prepared in accordance with such process shall be certified
by the Governor and submitted to the Administrator not later than two
years after the planning process is in operation.
(B) For any agency designated after 1975 under subsection (a) of this
section and for all portions of a State for which the State is required to act
as the planning agency in accordance with subsection (a)(6) of this section,
the initial plan prepared in accordance with such process shall be certified
by the Governor and submitted to the Administrator not later than three
years after the receipt of the initial grant award authorized under subsection
(Q of this section.
(2) Any plan prepared under such process shall include, but not be limited to—
(A) the identification of treatment works necessary to meet the anticipated municipal and industrial waste treatment needs of the area over
a twenty-year period, annually updated (including an analysis of alternative waste treatment systems), includlng any requirements for the acquisition of land for treatment purposes; the necessary waste water
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collection and urban storm water runoff systems; and a program to provide the necessary financial arrangements for the development of such
treatment works, and an identification of open space and recreation op
portunities that can be expected to result from improved water quality,
including consideration of potential use of lands associated with treatment
works and increased access to water-based recreation;
(B) the establishment of construction priorities for such treatment
works and time schedules for the initiation and completion of all treatment works;
(C) the establishment of a regulatory program to—
(i) implement the waste treatment management requirements of section 128 1(c) of this title,
(ii) regulate the location, modification, and construction of any facilities within such area which may result in any discharge in such area,
and
(iii) assure that any industrial or commercial wastes discharged into
any treatment works in such area meet applicable pretreatment
requirements;
(D) the identification of those agencies necessary to construct, operate,
and maintain all facilities required by the plan and otherwise to carry out
the plan;
(E) the identification of the measures necessary to carry out the pk
(including financing), the period of time necessary to carry out the plan,
the costs of carrying out the plan within such time, and the economic,
social, and environmental impact of carrying out the plan within such
time;
(F) a process to (i) identify,
if appropriate,
agriculturally
and silviculturally related
nonpoint
sources of pollution, including return flows from
irrigated agriculture, and their cumulative effects, runoff from manure
disposal areas, and from land used for livestock and crop production, and
(ii) set forth procedures and methods fincluding land use requirements)
to control to the extent feasible such sources;
(G) a process to ~) identify, if appropriate, mine-related sources of
pollution including new, current, and abandoned surface and underground mine runoff, and fii) set forth procedures and methods (including
land use requirements) to control to the extent feasible such sources;
(H) a process to (i) identify construction activity related sources of
pollution, and fii) set forth procedures and methods (including land use
requirements) to control to the extent feasible such sources;
(I) a process
to (i) identify,
if appropriate,
salt water intrusion into
rivers, lakes, and estuaries resulting from reduction of fresh water flow
from any cause, including irrigation, obstruction, ground water extraction, and diversion, and (ii) set forth procedures and methods to control
such intrusion to the extent feasible where such procedures and methods
are otherwise a part of the waste treatment management pti;
~) a process to control the disposition of all residual waste generated
in such area which could affect water quality; and
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(K) a process to control the disposal of pollutants on Ad or in subsurface excavations within such area to protect ground and surface water
quality.
(3) Areawide waste treatment management plans shall be certified annually by the Governor or his designee (or Governors or their designees,
where more than one State is involved) as being consistent with apphcable
basin plans and such areawide waste treatment management plans shall be
submitted to the Administrator for hls approval.
(4)(A) Whenever the Governor of any State determines (and notifies the
Administrator) that consistency with a statewide regulatory program under
section 1313 of this title so requires, the requirements of clauses (F) through
(K) of paragraph (2) of this subsection shall be developed and submitted
by the Governor to the Administrator for approval for application to a class
or category of activity throughout such State.
(B) Any program submitted under subparagraph (A) of this paragraph
which, in whole or in part, is to control the discharge or other placement
of dredged or fill material into the navigable waters shall include the
following:
(i) ~consultation process which includes the State agency with primary
jurisdiction over fish and wildlife resources.
(ii) A process to identify and manage the discharge or other placement
of dredaed
or fill material which adverselv, affecw navi~ble waters. which
“
shall complement and be coordinated with a State program under section
1344 of this title conducted pursuant to this chapter.
(iii) A process to assure that any activity conducted pursuant to a best
management practice will comply with the guidelines established under
section 1344(b)(l ) of this title, and sections 1317 and 1343 of this title.
(iv) A process to assure that any activity conducted pursuant to a best
management practice can be terminated or modified for cause includlng,
but not limited to, the following:
(I) violation of any condition of the best management practice;
(II) change in any activity that requires either a temporary or permanent reduction or elimination of the discharge pursuant to the best
rnana~ement Dractice.
(v) A ~rocess lo assure continued coordination with Federal and Federal-S@te water-related planning and reviewing processes, including the
National Wetbnds Inventory.
(C) If the Governor of a State obtains aDDroval from the Administrator
of ‘a ‘statewide regulatory program which ‘keets the requirements of subparagraph (B) of this paragraph and if such State is administering a permit
program under section 1344 of this title, no person shall be required to
obtain an individual permit pursuant to such section, or to comply with a
general permit issued pursuant to such section, with respect to any appropriate activity within such State for which a best management practice has
been approved by the Administrator under the program approved by the
Administrator pursuant to this paragraph.
(D)~) Whenever the Administrator determines after public hearing that
a State is not administering a program approved under this section in ac-
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cordance with the requirements of this section, the Administrator shall so
notify the State, and if appropriate corrective action is not taken within a
reasonable time, not to exceed ninety days, the Administrator shall withdraw
approval of such program. The Administrator shall not withdraw approval
of any such program unless he shall first have notified the State, and made
public, in writing, the reasons for such withdrawal.
(ii)In the case of a State with a program submitted and approved under
this paragraph, the Administrator shall withdraw approval of such program
under this subparagraph only for a substantial failure of the State to administer its program in accordance with the requirements of this paragraph.
(c) Regional

operating

agencies

(1) The Governor of each State, in consultation with the phning
agency
designated under subsection (a) of this section, at the time a plan is submitted
to the Administrator, shall designate one or more waste treatment management agencies (which may bean existing or newly created local, regional,
or State agency or political subdivision) for each area designated under
subsection
(a) of this section and submit such designations
to the
Administrator.
(2) The Administrator shall accept any such designation, unless, within
120 days of such designation, he finds that the designated management
agency (or agencies) does not have adequate authority—
(A) to carry out appropriate
portions
of an areawide
waste treatment
management plan developed under subsection (b) of this section;
(B) to manage effectively waste treatment works and related facilities
serving such area in conformance with any plan required by subsection
(b) of this section;
(C) directly or by contract, to design and construct new works, and to
operate and maintain new and existing works as required by any plan
developed pursuant to subsection (b) of this section;
(D) to accept and utilize grants, or other funds from any source, for
waste treatment management purposes;
(E) to raise revenues, including the assessment of waste treatment
charges;
(F) to incur short- and long-term indebtedness;
(G) to assure in implementation of an areawide waste treatment management plan that each participating community pays its proportionate
share of treatment costs;
(H) to refuse to receive any wastes from any municipality or subdivision
thereof, which does not comply with any provisions of an approved plan
under this section applicable to such area; and
(1) to accept for treatment industrial wastes.
(d) Conformity

of worb

with area plan

After a waste treatment management agency having the authority required by subsection (c) of this section has been designated under such
subsection for an area and a plan for such area has been approved under
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subsection @) of this section, the .Administrator shall not make any grant
for construction of a publicly owned treatment works under section
1281(g)(l) of this title within such area except to such designated agency
and for works in conformity with such plan.
(e) Permits not to conflict

with a]pproved plans

No permit under section 1342 of this title shall be issued for any point
source which is in conflict with a plan approved pursuant to subsection (b)
of this section.
*
(h) Teehnieal

*

*

*

*

a,ssistanee by Seere{Lary of the Army

(1) The Secr~stary of the Army, acting through the Chief of Engineers,
in cooperation with the Administrator is authorized and directed, upon
request of the Governor or the designated planning organization, to consult
with, and provide technical assistance to, any agency designed [sic] under
subsection (a) of this section in developing and operating a continuing areawide waste treatment management planning process under subsection (b)
of this section.
*
(i) State best management

*
practices

*

*

*

program

(1) The Secretary of the Interior, acting through the Director of the
United States Fish and Wildlife Service, shall, upon request of the Gvernor
of a Stite, and without reimbursement, provide technical assistance to such
State in developing a statewide pro~am for submission to the Administrator
under subsection (b)(4)(B) of this section and in implementing such program
after its approval.
(2) There is authorized to be appropriated to the Secre=ry of the Interior
$6,000,000 to complete the National Wetlands Inventory of the United
States, by December 31, 1981, and to provide information from such Inventory to States as it becomes available to assist such States in the development and operation of programs under this chapter.
O) Agricdtiral

cost sharing

(1) The Secretary of Agriculture, with the concurrence of the Administrator, and acting through the Soil Conservation Service and such other
agencies of the Department of A~iculture as the Secretary may designate,
is authorized and directed to establish and administer a program to enter
into contracts, subject to such amounts as are provided in advance by appropriation acts, of not less than five years nor more than ten years with
owners and operators having control of rural land for the purpose of installing and maintaining measures incorporating best management practices
to control nonpoint source pollution for improved water quality in those
States or areas for which the Administrator has approved a plan under
subsection (b) of this section where the practices to which the contracts
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apply are certified by the management agency designated under subsection
(c)(1) of this section to be consistent with such plans and will result in
improved water quality. Such contracts may be entered into during the
period ending not later than September 31, 1988. Under such contracts
the land owner or operator shall agree—
Q) to effectuate a plan approved by a soil conservation district, where
one exists, under this section for his farm, ranch, or other land substantially in accordance with the schedule outlined therein unless any requirement thereof is waived or modified by the Secretary;
(ii) to forfeit all rights to further payments or grants under the contract
and refund to the United States all payments and grants received thereunder, with interest, upon his violation of the contract at any stage during
the time he has control of the land if the Secretary, after considering the
recommendations of the soil conservation district, where one exists, and
the Administrator, determines that such violation is of such a nature as
to warrant termination of the contract, or to make refunds or accept
such payment adjustments as the Secretary may deem appropriate if he
determines that the violation by the owner or operator does not warrant
termination of the contract:
(iii) upon transfer of his right and interest in the farm, ranch, or other
land during the contract period to forfeit all rights to further payments
or grants under the contract and refund to the United States all payments
or grants received thereunder, with interest, unless the transferee of any
such land agrees with the Secretary to assume all obligations of the
contract:
(iv) not to adopt any practice specified by the Secretary on the advice
of the Administrator in the contract as a practice which would tend to
defeat the purposes of the contract;
(v) to such additional provisions as the Secretary determines are desirable and includes in the contract to effectuate the purposes of the program or to facilitate the practical administration of the program.
(2) In return for such agreement by the landowner or operator the Secretary shall agree to provide technical assistance and share the cost of carrying out those conservation practices and measures set forth in the contract
for which he determines that cost sharing is appropriate and in the public
interest and which are approved for cost sharing by the agency designated
to implement the plan developed under subsection (b) of this section. The
portion of such cost (including labor) to be shared shall be that part which
the Secretary determines is necessary and appropriate to effectuate the
installation of the water quality management practices and measures under
the contract, but not to exceed 50 per centum of the total cost of the
measures set forth in the contract; except the Secretary may increase the
matching cost share where he determines that (1) the main benefits to be
derived from the measures are related to improving offsite water quality,
and (2) the matching share requirement would place a burden on the landowner which would probably prevent him from participating in the
program.
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(3) The Secretary may terminate any contract with a landowner or op
erator by mut~~al agreement with the owner or operator if the Secretary
determines thalt such termination would be in the public interest, and may
agree to such modification of contracts previously entered into as he may
determine to be desirable to carry out the purposes of the program or
facilitate the practical administration thereof or to accomplish equitable
treatment with respect to other conservation, land use, or water quality
programs.
(4) In providing assistance under this subsection the Secretary will give
priority to tho~ areas and sources that have the most significant effect upon
water quality. Additioml investi~tions or plans may be made, where necessary, to supplement approved water quality management plans, in order
to determine priorities.
(5) The Secretary shall, where practicable, enter into agreements with
soil conservation districts, State soil and water conservation agencies, or
State water quality agencies to administer all or part of the program established in this subsection under regulations developed by the Secretary.
Such agreements shall provide for the submission of such reports as the
Secretary deems necessary, and for payment by the United States of such
portion of the costs incurred in the administration of the program as the
Secretary may deem appropriate.
(6) The contracts under this subsection shall be entered into only in areas
where the marlagement agency designated under subsection (c)(1) of this
section assures an adequate level of participation by owners and operators
having control of rural land in such areas. Within such areas the local soil
conservation district, where one exists, together with the Secretary of Agriculture, will determine the priority of assistance among individual land
owners and opt;rators to assure that the most critical water quality problems
are addressed.
(7) The Secretary, in consultation with the Administrator and subject to
section 1314(k)l of this title, shall, not later than September 30, 1978, promulgate regulations for carrying out this subsection and for support and
cooperation with other Federal and non-Federal agencies for implementation of this subsection.
(8) This pro{pam shall not be used to authorize or finance projects that
would otherwise be eligible for assistance under the terms of Public Law
83-566 [16 U.S.C. 1001 et seq.].
*

*

~une 30, 1948, ch. 758, title
L. 92-500, $2, 86 Stat. 839,
95-217, $$ 4(e)l, 31, 32, 33(a),
1980, Pub. L. 96-483, $ l(d),

*

*

*

11, $208, as added October 18, 1972, Pub.
and amended December 27, 1977, Pub. L.
34, 35, 91 Stat. 1566, 1576-79; October 21,
(e), 94 Stat. 2360.)

~ 1289. Basin ]planning
(a) The President, acting through the Water Resources Council, shall, as
soon as practicable, prepare a Level B plan under the Water Resources
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Planning Act [42 U.S.C. 1962 et seq.] for all basins in the United States.
All such plans shall be completed not later than January 1, 1980, except
that priority in the preparation of such plans shall be given to those basins
and portions thereof which are within those areas designated under paragraphs (2), (3), and (4) of subsection (a) of section 1288 of this title.
~) The President, acting through the Water Resources Council, shall
report annually to Congress on progress being made in carrying out this
section. The first such report shall be submitted not later than January 31,
1973.
*

*

*

*

~une 30, 1948, Ch. 758, Title II, $ 209; October
500, $2, 86 Stat. 843.)
*
SUBCHAPTER
Q 1311. Effluent
(a) Illegality

*

*

*

III—STANDARDS

*
18, 1972, Pub. L. 92*

AND ENFORCEMENT

limitations

of pollutant

discharges

except in compliance

with law

Except as in compliance with this section and sections 1312, 1316, 1317,
1328, 1342, and 1344 of this title, the discharge of any pollutant by any
person shall be unlawful.
@) Timetable

for achievement

of objectives

In order to carry out the objective of this chapter there shall be
achieved—
(1)(A) not later than July 1, 1977, effluent limitations for point sources,
other than publicly owned treatment works, (i) which shall require the
application of the best practicable control technology currently available
as defined by the Administrator pursuant to section 1314(b) of this title,
or (ii) in the case of a discharge into a publicly owned treatment works
which meets the requirements of subparagraph (B) of this paragraph,
which shall require compliance with any applicable pretreatment requirements and any requirements under section 1317 of this title; and
(B) for publicly owned treatment works in existence on July 1, 1977,
or approved pursuant to section 1283 of this title prior to June 30, 1974
(for which construction must be completed within four years of approval),
effluent limitations based upon secondary treatment as defined by the
Administrator pursuant to section 1314(d)(l) of this title; or,
(C) not later than July 1, 1977, any more stringent limitation, including
those necessary to meet water quality standards, treatment standards, or
schedules of compliance, established pursuant to any State law or regulations (under authority preserved by section 1370 of this title) or any
other Federal law or regulation, or required to implement any applicable
water quality standard established pursuant to this chapter.
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(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of
this paragraph, e~uent limitations for categories and classes of point
sources, otht!r than publicly owned treatment works, which O) shall require application of the best available technology economically achievable
for such category or class, which will result in reasonable further progress
toward the national goal of eliminating the discharge of all pollumnts, as
determined in accordance with regulations issued by the Administrator
pursuant to section 1314@)(2) of this title, which such effluent limitations
shall require the elimination of discharges of all pollutants if the Administrator finds, on the basis of information available to him (including
information developed pursuant to section 1325 of this title), that such
elimination is technologically and economically achievable for a category
or class of point sources as determined in accordance with regulations
issued by tht! Administrator pursuant to section 1314(b)(2) of this title,
or (ii) in the ~:aseof the introduction of a pollutant into a publicly owned
treatment w(]rks which meets the requirements of subparagraph (B) of
this paragraph, shall require compliance with any applicable pretreatment
requirements and any other requirement under section 1317 of this title;
(B) Repealed. Pub. L. 97-117, $ 21(b), Dec. 29, 1981, 95 Stat. 1632.
(C) not later than July 1, 1984, with respect to all toxic pollumnts
referred to in table 1 of Committee Print Numbered 95-30 of the Committee on Public Works and Transportation of the House of Representatives compliance
with effluent
limitations
in accordance
with
subparagraph (A) of this paragraph;
(D) for all toxic pollutants listed under paragraph (1) of subsection (a)
of section 1317 of this title which are not referred to in subparagraph
(C) of this paragraph compliance with e~uent limitations in accordance
with subparagraph (A) of this paragraph not later than three years after
the date such limitations are established;
(E) not later than July 1, 1984, effluent limitations for categories and
classes of point sources, other than publicly owned treatment works,
which in the case of pollutants identified pursuant to section 1314(a)(4)
of this title shall require application of the best conventional pollutant
control technology as determined in accordance with regulations issued
by the Administrator pursuant to section 1314@)(4) of this title; and
(F) for all pollutants (other dkn those subject to subparagraphs (C),
(D), or (E) of this paragraph) compliance with effluent limitations in accordance with subparagraph (A) of this paragraph not later than 3 years
after the date such limitations are established, or not later than July 1,
1984, whichever is later, but in no case later than July 1, 1987.
(c) Mdficatian

of timetable

The Administrator may modify the requirements of subsection (b)(2)(A)
of this section with respect to any point source for which a permit application
is filed after July 1, 1977, upon a showing by the owner or operator of such
point source satisfactory to the Administrator that such modified requirements (1) will represent the maximum use of technology within the eco-
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nomic capability of the owner or operator; and (2) will result in reasonable
further progress toward the elimination of the discharge of pollutants.
(d) Review and revision

of effluent

limitations

Any effluent limitation required by paragraph (2) of subsection (b) of this
section shall be reviewed at least every five years and, if appropriate, revised
pursuant to the procedure established under such paragraph.
(e) All point discharge

source application

of effluent

limitations

Effluent limitations established pursuant to this section or section 1312
of this title shall be applied to all point sources of discharge of pollutants
in accordance with the provisions of this chapter.
(f) Illegality of discharge of radiological, chemical, or biological
agents or high-level radioactive waste

warfare

Notwithstanding any other provisions of this chapter it shall be unlawful
to discharge any radiological, chemical, or biological warfare agent or highlevel radioactive waste into the navigable waters.
(g) Waiver for certain ~llutanta
(1) The Administrator, with the concurrence of the State, shall modify
the requirements of subsection @)(2)(A) of this section with respect to the
discharge of any pollutant (other than pollutants identified pursuant to
section 1314(a)(4) of this title, toxic pollutants subject to section 1317(a) of
this title, and the thermal component of discharges) from any point source
upon a showing by the owner or operator of such point source satisfactory
to the Administrator that—
(A) such modified requirements will result at a minimum in compliance
with the requirements of subsection (b)( 1)(A) or (C) of this section, whichever is applicable;
(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source; and
(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure protection of public water
supplies, and the protection and propagation of a balanced population
of shellfish, fish, and wildlife, and allow recreational activities, in and on
the water and such modification will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable
risk to human health or the environment
because of
bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity or teratogenicity), or
synergistic propensities.
(2) If an owner or operator of a point source applies for a modification
under this subsection with respect to the discharge of any pollutant, such
owner or operator shall be eligible to apply for modification under subsection (c) of this section with respect to such pollutant only during the
same time period as he is eligible to apply for a modification under this
subsection.
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*

procedures

(1) Anyappl.ication
filed under this section fora modification of the
provisions of—
(A) subsection (b)(l)(B) of this section under subsection (h) of this section shall be filed not later than the 365th day which begins after December 29, 1.981.
(B) subsection (b)(2)(A) of this section as it applies to pollutants identified in subsection @)(2)(F) of this section shall be filed not later than
270 days after the date of promulgation of an applicable effluent guideline
under sectiorl 1314 of this title or not later than 270 days after December
27, 1977, whichever is later.
(2) Any apphcation for a modification filed under subsection (g) of this
section shall not operate to stay any requirement under this chapter, unless
in the judgment of the Administrator such a stay or the modification sought
will not result in the discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the
environment because of bioaccumulation, persistency in the environment,
acute toxicity, (:hronic toxicity fincluding carcinogenicity, mutagenicity, or
teratogenicity), or synergistic propensities, and that there is a substantial
likelihood that the applicant will succeed on the merits of such application.
In the case of an application filed under subsection (g) of this section, the
Administrator may condition any stay granted under this paragraph on
requiring the filing of a bond or other appropriate security to assure timely
compliance with the requirements from which a modification is sought.
(k) Innovative

technology

In the case of any facility subject to a permit under section 1342 of this
title which proposes to comply with the requirements of subsection (b)(2)(A)
of this section by replacing existing production capacity with an innovative
production process which will result in an e~uent reduction significantly
greater than that required by the limitation otherwise applicable to such
facility and moves toward the national goal of eliminating the discharge of
all pollutants, or with the installation of an innovative control technique
that has a substantial likelihood for enabling the facility to comply with the
applicable e~tlent limitation by achieving a significantly greater effluent
reduction than that required by the applicable effluent limitation and moves
toward the national goal of eliminating the discharge of all pollutants, or
by achieving the required reduction with an innovative system that has the
potential for significantly lower costs than the systems which have been
determined by the Administrator to be economically achievable, the Administrator (or the State with an approved program under section 1342 of
this title, in colmsultation with the Administrator) may establish a date for
compliance under subsection (b)(2)(A) of this section no later than July 1,
1987, if it is also determined that such innovative system has the potential
for industrywide application.
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(1) Toxic pollutants
The Administrator may not modify any requirement of this section as it
applies to any specific pollumnt which is on the toxic pollutant list under
section 1317(a)(1) of this title.
(m) Modification

of effluent

limitation

requirements

for point sourms

(1) The Administrator, with the concurrence of the State, may issue a
permit under section 1342 of this title which modifies the requirements of
subsections (b)( 1)(A) and (b)(2)(E) of this section, and of section 1343 of
this title, with respect to e~uent limitations to the extent such limitations
relate to biochemical oxygen demand and pH from discharges by an industrial discharger in such Sate into deep waters of the territorial seas, if
the applicant demonstrates and the Administrator finds that—
(A) the facility for which modification is sought is covered at the time
of the emctment of this subsection by Natioinal Pollutant Discharge Elimination System permit number CAOO05894 or CAOO05282;
(B) the energy and environmental costs of meeting such requirements
of subsections @)(1)(A) and (b)(2)(E) of this section and section 1343 of
this title exceed by an unreasonable amount the benefits to be obtained,
includlng the objectives of this chapter;
(C) the applicant has established a system for monitoring the impact
of such discharges on a representative sample of aquatic biota;
(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
(E) there will be no new or substantially increased discharges from the
point source of the pollutant to which the modification applies above that
volume of discharge specified in the permit;
(F) the discharge is into waters where there is strong tidal movement
and other hydrological and geological characteristics which are necessary
to allow compliance with this subsection and section 1251(a)(2) of this
title;
(G) the applicant accepts as a condition to the permit a contractual
[sic] obligation to use funds in the amount required (but not less than
$250,000 per year for ten years) for research and development of water
pollution control technology, including but not limited to closed cycle
technology;
(H) the facts and circumstances present a unique situation which, if
relief is granted, will not estiblish a precedent or the relaxation of the
requirements of this chapter applicable to similarly situated discharges;
and
(I) no owner or operator of a facility comparable to that of the applicant
situated in the United States has demonstrated that it would be put at a
competitive disadvantage to the applicant (or the parent company or any
subsidiary thereo~ as a result of the issuance of a permit under this
subsection.
(2) The e~uent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the applicable State water quality
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standards, to assure the protection of public water supplies and protection
and propagation of a balanced, indigenous population of shellfish, fish,
fauna, wildlife, and other aquatic organisms, and to allow recreational activities in and on the water. In setting such limitations, the Administrator
shall take into account any seasonal variations and the need for an adequate
margin of safety, considering the lack of essential knowledge concerning
the rektionship between e~uent limitations and water quality and the lack
of essential knowledge of the effects of discharges on beneficial uses of the
receiving waters.
(3) A permit under this subsection may be issued for a period not to
exceed five years, and such a permit may be renewed for one additional
period not to exceed five years upon a demonstration by the applicant and
a finding by tht>Administrator at the time of applicant for any such renewal
that the provisions of this subsection are met.
(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there has been a decline in ambient water quality of the receiving waters during the period of the permit
even if a direct cause and effect relationship cannot be shown: Prtided,
That if the effh~ent from a source with a permit issued under this subsection
is contributing to a decline in ambient water quality of the receiving waters,
the Administrator shall terminate such permit. ~une 30, 1948, ch. 758,
title 111, $301, as added Oct. 18, 1972, Pub. L. 92-500, $2,86 Stat. 844,
and amended Dec. 27, 1977, Pub. L. 95-217, 3$42-47, 53(c), 91 Stat. 15821586, 1590; Dec. 29, 1981, Pub. L. 97-117, $$21, 22(a)-(d), 95 Stat. 1631,
1632; Jan. 8, 1983, Pub. L. 97-440, 96 Stat. 2289.)
$1312. Water ~qutity related effluent

limitations

(a) Establishment
Whenever, in the judgment of the Administrator, discharges of pollu~ts
from a point source or group of point sources, with the application of
e~uent limitations required under section 1311@)(2) of this title, would
interfere with the attainment or maintenance of that water quality in a
specific portion of the navigable waters which shall assure protection of
public water su~pplies,agricultural and industrial uses, and the protection
and propagation of a balanced population of shellfish, fish and wildlife, and
allow recreational activities in and on the water, effluent limitations (including alternative effluent control strategies) for such point source or
sources shall be established which can reasonably be expected to contribute
to the attainment or maintenance of such water quality.
@) Notice; hearin~

adjustment

of limitation

by Administrator

(1) Prior to establishment of any effluent limitation pursuant to subsection
(a) of this section, the Administrator shall issue notice of intent to establish
such limitation and within ninety days of such notice hold a public hearing
to determine the relationship of the economic and social costs of achieving
any such limitation or limitations, includlng any economic or socbl dislocation in the a~!fected community or communities, to the social and eco-
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nomic benefits to be obtained (including the attainment of the objective of
this chapter) and to determine whether or not such effluent limitations can
be implemented with available technology or other alternative control
strategies.
(2) If a person affected by such limitation demonstrates at such hearing
that (whether or not such technology or other alternative control strategies
are available) there is no reasonable relationship between the economic and
social costs and the benefits to be obtained (including attainment of the
objective of this chapter), such limitation shall not become effective and
the Administrator shall adjust such limitation as it applies to such person.
(c) Delay in application

of otier

limitations

The establishment of effluent limitations under this section shall not operate to delay the application of any effluent limitation established under
section 1311 of this title. ~une 30, 1948, ch. 758, title III, $302, as added
October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 846.)
$1313.

Water quality standards and implementation

plans

(a) Existing water quality standards
(1) In order to carry out the purpose of this chapter, any water quality
standard applicable to interstate waters which was adopted by any State and
submitted to, and approved by, or is awaiting approval by, the Administrator
pursuant to this Act as in effect immediately prior to October 18, 1972,
shall remain in effect unless the Administrator determined that such standard is not consistent with the applicable requirements of this Act as in
effect immediately prior to October 18, 1972. If the Administrator makes
such a determination he shall, within three months after October 18, 1972,
notify the State and specify the cbnges needed to meet such requirements.
If such changes are not adopted by the State within ninety days after the
date of such notification, the Administrator shll promulgate such changes
in accordance with subsection (b) of this section.
(2) Any State which, before October 18, 1972, has adopted, pursuant to
its own law, water quality standards applicable to intrastate waters shall
submit such standards to the Administrator within thirty days after October
18, 1972. Each such standard shall remain in effect, in the same manner
and to the same extent as any other water quality standard established under
this chapter unless the Administrator determines that such smndard is inconsistent with the applicable requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator makes such a
determination he shall not later than the one hundred and twentieth day
after the date of submission of such standards, notify the State and specify
the changes needed to meet such requirements. If such changes are not
adopted by the State within ninety days after such notification, the Administrator shall promulgate such cbnges in accordance with subsection
(b) of this section.
(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws water quality standards applicable to intrastate waters
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shall, not later than one hundred and eighty days after October 18, 1972,
adopt and submit such standards to the Administrator.
(B) If the Administrator determines that any such standards are consistent
with the applicable requirements of this Act as in effect immediately prior
to October 18, 1972, he shall approve such swndards.
(C) If the Administrator determines that any such standards are not consistent with the applicable requirements of this Act as in effect immediately
prior to October 18, 1972, he shall, not later than the ninetieth day after
the date of submission of such standards, notify the S~te and specify the
changes to meet such requirements. If such changes are not adopted by the
State within ninety days after the date of notification, the Administrator
shall promulgate such standards pursuant to subsection @) of this section.
@) Proposed

re~lations

(1) The Administrator shall promptly prepare and publish proposed regulations setting forth water quality standards for a State in accordance with
the applicable :requirements of this Act as in effect immediately prior to
October 18, 1972, if—
(A) the Stalte fails to submit water quality standards within the times
prescribed in subsection (a) of this section.
(B) a water quality standard submitted by such State under subsection
(a) of this section is determined by the Administrator not to be consistent
with the applicable requirements of subsection (a) of this section.
(2) The Administrator shall promulgate any water quality standard published in a proposed regulation not later than one hundred and ninety days
after the date he publishes any such proposed standard, unless prior to such
promulgation, such State has adopted a water quality standard which the
Administrator determines to be in accordance with subsection (a) of this
section.
(c) Review; revised standards; publication
(1) The Govt!rnor of a State or the State water pollution control agency
of such State shall from time to time (but at least once each three year
period beginning with October 18, 1972) hold public hearings for the purpose of reviewing applicable water quality standards and, as appropriate,
modifying and adopting standards. Results of such review shall be made
available to the Administrator.
(2) Whenever the State revises or adopts a new s~ndard, such revised or
new standard shall be submitted to the Administrator. Such revised or new
water quality standard shall consist of the designated uses of the navigable
waters involved and the water quality criteria for such waters based upon
such uses. Such~standards shall be such as to protect the public health or
welfare, enhance the quality of water and serve the purposes of this chapter.
Such standards shall be established taking into consideration their use and
value for public water supplies, propagation of fish and wildlife, recreational
purposes, and agricultural, industrial, and other purposes, and also taking
into consideration their use and vdlue for navigation.
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(3) If the Administrator, within sixty days after the date of submission
of the revised or new standard, determines that such standard meets the
requirements of this chapter, such standard shall thereafter be the water
quality smndard for the applicable waters of that State. If the Administrator
determines that any such revised or new standard is not consistent with the
applicable requirements of this chapter, he shall not later than the ninetieth
day after the date of submission of such standard notify the State and specify
the changes to meet such requirements. If such changes are not adopted
by the State within ninety days after the date of notification, the Administrator shall promulgate such standard pursuant to paragraph (4) of this
subsection.
‘ (4) The Administrator shall promptly prepare and publish proposed regulations setting forth a revised or new water quality standard for the navigable waters involved—
(A) if a revised or new water quality standard submitted by such State
under paragraph (3) of this subsection for such waters is determined by
the Administrator not to be consistent with the applicable requirements
of this chapter, or
(B) in any case where the Administrator determines that a revised or
new standard is necessary to meet the requirements of this chapter.
The Administrator shall promulgate any revised or new standard under
this paragraph not later than ninety days after he publishes such proposed
standards, unless prior to such promulgation, such State has adopted a
revised or new water quality standard which the Administrator determines
to be in accordance with this chapter.
(d) Identification
of areas with insufficient
controls; maximum daily
load
(l)(A) Each State shall identify those waters within its boundaries for
which the effluent limibtions required by section 1311(b)(1)(A) and section
131 l@)(l)(B) of this title are not stringent enough to implement any water
quality standard applicable to such waters. The State shall establish a priority
ranking for such waters, taking into account the severity of the pollution
and the uses to be made of such waters.
(B) Wch State shall identify those waters or parts thereof within its boundaries for which controls on thermal discharges under section 1311 of this
title are not stringent enough to assure protection and propagation of a
balanced indigenous population of shellfish, fish, and wildlife.
(C) Each State shall establish for the waters identified in paragraph (l)(A)
of this subsection, and in accordance with the priority ranking, the total
maximum daily load, for those pollutants which the Administrator identifies
under section 1314(a)(2) of this title as suitable for such calculation. Such
load shall be established at a level necessary to implement the applicable
water quality standards with seasonal variations and a margin of safety which
takes into account any lack of knowledge concerning the relationship between effluent limitations and water quality.
(D) Each State shall estimate for the waters identified in paragraph (l)(B)
of this subsection the total maximum daily thermal load required to assure
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protection and propagation of a balanced, indigenous popubtion of shellfish, fish, and wildlife. Such estimates shall take into account the normal
water temperatures, flow rates, seasonal variations, existing sources of heat
input, and the chssipative capacity of the identified waters or parts thereof.
Such estimates !shall include a calculation of the maximum heat input that
can be made into each such part and shall include a margin of safety which
takes into account any lack of knowledge concerning the development of
thermal water quality criteria for such protection and propagation in the
identified waters or parts thereof.
(2) hch Stat<:shall submit to the Administrator from time to time, with
the first such submission not later than one hundred and eighty days after
the date of publication of the first identification of pollutants under section
1314 (a)(2)(D) of this title, for his approval the waters identified and the
loads established under paragraphs (l)(A), (1)(B), (1)(C), and (l)(D) of this
subsection. The Administrator shall either approve or disapprove such identification and load not later than thirty days after the date of submission.
If the Administrator approves such~identification and load, such State shall
incorporate them into its current plan under subsection (e) of this section.
If the Administrator disapproves such identification and load, he shall not
later than thirty days after the date of such disapproval identify such waters
in such State and establish such loads for such waters as he determines
necessary to implement the water q?~alitystandards applicable to such waters
and upon such identification and establishment the State shall incorporate
them into its culrrent plan under subsection (e) of this section.
(3) For the specific purpose of developing information, each State shall
identify all waters within its boundaries which it has not identified under
paragraph (1)(A) and (1)(B) of this subsection and estimate for such waters
the total maximum daily load with seasonal variations and margins of safety,
for those pollutants which the Administrator
identifies under section
1314(a)(2) of this title as suitable for such calculation and for thermal discharges, at a level that would assure protection and propagation of a balanced indigenous population of fish, shellfish, and wildlife.
(e) Continuing planning process
(1) Each Sm~~ shall hav= a continuing planning process approved under
paragraph (2) of this subsection which is consistent with this chapter.
(2) Each State shall submit not later than 120 days after October 18,
1972, to the Administrator for his approval a proposed continuing planning
process which is consistent with this chapter. Not later than thirty days after
the date of submission of such a process the Administrator shall either
approve or disapprove such process. The Administrator shall from time to
time review ea{:h State’s approved planning process for the purpose of
insuring that such planning process is at all times consistent with this chapter.
The Administrator shall not approve any State permit program under subchapter IV of this chapter for any State which does not have an approved
continuing planning process under this section.
(3) The Administrator shall approve any continuing planning process
submitted to him under this section which will result in plans for all navig-
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able waters within such State, which include, but are not limited to, the
following:
(A) effluent limitations and schedules of compliance at least as stringent
as those required by section 1311(b)(1), section 1311@)(2), section 1316,
and section 1317 of this title, and at least as stringent as any requirements
contained in any applicable water quality standard in effect under authority of this section;
(B) the incorporation of all elements of any applicable area-wide waste
mmgement
plans under section 1288 of this title, and applicable basin
plans under section 1289 of this title;
(C) total maximum daily load for pollutants in accordance with subsection (d) of this section;
(D) procedures for revision;
(E) adequate authority for intergovernmental cooperation;
(F) adequate implementation, includlng schedules of compliance, for
revised or new water quality standards, under subsection (c) of this
section;
(G) controls over the disposition of all residual waste from any water
treatment processing;
(H) an inventory and ranking, in order of priority, of needs for construction of waste treatment works required to meet the applicable requirements of sections 1311 and 1312 of this title.
(5 Earlier compliance
or
to
to
or

Nothing in this section shall be construed to affect any effluent limitation,
schedule of compliance required by any State to be implemented prior
the dates set forth in sections 1311(b)(1) and 1311(b)(2) of this title nor
preclude any State from requiring compliance with any effluent limitation
schedule of compliance at dates earlier than such dates.

(~ Heat standards
Water quality standards relating to heat shall be consistent with the requirements of section 1326 of this title.
(h) Thermal

water qutity

standards

For the purposes of this chapter the term “water quality standards” includes thermal water quality standards. ~une 30, 1948, ch. 758, title III,
~ 303, as added October 18, 1972, Pub L. 92-500, $2, 86 Stat. 846.)
$1314.

Information

and guidelines

(a) Criteria development

and publication

(1) The Administrator, after consultation with appropriate Federal and
State agencies and other interested persons, shall develop and publish,
within one year after October 18, 1972 (and from time to time thereafter
revise) criteria for water quality accurately reflecting the latest scientific
knowledge (A) on the kind and extent of all identifiable effects on health
and welfare including, but not limited to, plankton, fish, shellfish, wildlife,
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plant life, shorelines, beaches, esthetics, and recreation which may be expected from the presence of pollutants in any body of water, including
ground water; (B) on the concentration and dispersal of pollutants, or their
byproducts, through biological, physical, and chemical processes; and (C)
on the effects oif pollutants on biological community diversity, productivity,
and stability, including information on the factors affecting rates of eutrophication and rates of organic and inorganic sedimentation for varying types
of receiving waters.
(2) The Administrator, after consultation with appropriate Federal and
State agencies and other interested persons, shall develop and publish,
within one year after October 18, 1972 (and from time to time thereafter
revise) information (A) on the factors necessary to restore and maintain the
chemical, physical, and biological integrity of all navigable waters, ground
waters, waters of the contiguous zone, and the oceans; (B) on the factors
necessary for the protection and propagation of shellfish, fish, and wildlife
for classes and categories of receiving waters and to allow recreational activities in and on the water; and (C) on the measurement and classification
of water quality; and (D) for the purpsoe of section 1313 of this title, on
and the identification of pollutants suitable for maximum ti]ly load measurement correlated with the achievement of water quality objectives.
(3) Such criteria and information and revisions thereof shall be issued to
the States and shall be published in the Federal Register and otherwise
made available to the public.
(4) The Administrator shall, within 90 days after December 27, 1977,
and from time lto time thereafter, publish and revise as appropriate information identifying conventional pollutants, including but not limited to,
pollutants classified as biological oxygen demanding, suspended solids, fecal
coliform, and pH. The thermal component of any discharge shall not be
identified as a conventional pollutant under this paragraph.
(5)(A) The Administrator, to the extent practicable before consideration
of any request under section 1311(g) of this title and within six months
after December 27, 1977, shall develop and publish information on the
factors necessary for the protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish and wildlife, and to allow recreational activities, in and on the water.
(B) the Administrator, to the exltent practicable before consideration of
any application under section 1311 (h) of this title and within six months
after December 27, 1977, shall develop and publish information on the
factors necessary for the protection of public water supplies, and the protection and propagation of a balanced indigenous population of shellfish,
fish and wildlife, and to allow recreational activities, in and on the water.
(6) The Administrator shall, within three months after December 27,
1977, and annually thereafter, for purposes of section 1311(h) of this title
publish and revise as appropriate information identifying each water quality
standard in effect under this chapter or State law, the specific pollutants
associated with such water quality standard, and the particular waters to
which such water quality standard applies.
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~idelines

For the purpose of adopting or revising e~uent limitations under this
chapter the Administrator shall, after consulution with appropriate Federal
and State agencies and other interested persons, publish within one year
of October 18, 1972, regulations, providing guidelines for effluent limi@tions, and, at least annually thereafter, revise, if appropriate, such regulations. Such regulations shall—
(1)(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of pollutants, the degree of e~uent
reduction attainable through the application of the best practicable control technology currently available for classes and categories of point
sources (other than publicly owned treatment works); and
(B) specify factors to be taken into account in determining the control
measures and practices to be applicable to point sources (other than publicly owned treatment works) within such categories or classes. Factors
relating to the assessment of best practicable control technology currently
available to comply with subsection O)( 1) of section 1311 of this title shall
include consideration of the total cost of application of technology in
relation to the e~uent reduction benefits to be achieved from such application, and shall also take into account the age of equipment and facilities involved, the process employed, the engineering aspects of the
application of various types of control techniques, process changes, nonwater quality environmental impact fincluding energy requirements), and
such other factors as the Administrator deems appropriate;
(2)(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of pollutants, the degree of e~uent
reduction attainable through
the a~~lication of the best control measures
u
and practices achievable including treatment techniques, process and procedure innovations, operating methods, and other alternatives for classes
and categories of point sources (other than publicly owned treatment
works); and
(B) specify factors to be taken into account in determining the best
measures and practices available to comply with subsection (b)(2) of section 1311 of this title to be applicable to any point source (other than
publicly owned treatment works) within such categories or classes. Factors
relating to the assessment of best available technology shall take into
account the age of equipment and facilities involved, the process employed, the engineering aspects of the application of various types of
control techniques, process changes, the cost of achieving such e~uent
reduction, non-water quality environmental impact (including ener~ requirements),
and such other factors as the Administrator
deems
appropriate;
(3) identify control measures and practices available to eliminate the
discharge of pollutants from categories and classes of point sources, taking
into account the cost of achieving such elimination of the discharge of
pollutants; and
‘,
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(4)(A) identify, in terms of amounts of constituents and chemical, physical, and biological characteristics of pollutants, the degree of effluent
reduction attainable through the application of the best conventional
pollutant control technology $ncluding measures and practices) for classes
and categories of point sources (other than publicly owned treatment
works); and
(B) specify factors to be taken into account in determining the best
conventional lpollutant control technology measures and practices to comply with section 131 l(b)(2)(E) of this title to be applicable to any point
source (other than publicly owned treatment works) within such categories or classes. Factors relating to the assessment of best conventional
pollutant control technology (including measures and practices) shall include consideration of the reasonableness of the relationship between the
costs of attaining a reduction in effluents and the effluent reduction
benefits derived, and the comparison of the cost and level or reduction
of such pollutants from the discharge from publicly owned treatment
works to the cost and level of reduction of such pollutants from a class
or category of industrial sources, and shall take into account the age of
equipment and facilities involved, the process employed, the engineering
aspects of the application of various types of control techniques, process
changes, non-water quality environmental impact (including energy requirements), and such other factors as the Administrator deems appropriate.
(c) Pollution d~charge elimination procedures
The Administrator, after consultiltion, with appropriate Federal and Smte
agencies and other interested persons, shall issue to the States and appropriate water pollution control agencies within 270 days after October 18,
1972 (and from time to time thereafter) information on the processes, procedures, or opelating methods which result in the elimination or reduction
of the discharge of pollutants to implement standards of performance under
section 1316 of this title. Such information shall include technical and other
data, including costs, as are available on alternative methods of elimination
or reduction of the discharge of pollutants. Such information, and revisions
thereof, shall be published in the Federal Register and otherwise shall be
made available to the public.
(d) Secondary treatment information;
alternative waste treatment management techni~es;
innovative and alternative wastewater treatment
promsses; facilities deemed quivalent
of seconda~
treatment.
(1) The Administrator, after consultation with appropriate Federal and
State agencies and other interested persons, shall publish within sixty days
after October 18, 1972 (and from time to time thereafter) information, in
terms of amounts of constituents and chemical, physical, and biological
characteristics oj~pollutants, on the degree of e~uent reduction attainable
through the application of secondary treatment.
(2) The Administrator, after consulmtion with appropriate Federal and
State agencies and other interested persons, shall publish within nine months
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after October 18, 1972 (and from time to time thereafter) information on
alternative waste treatment management techniques and systems available
to implement section 1281 of this title.
(3) The Administrator, after consultation with appropriate Federal and
State agencies and other interested persons, shall promulgate within one
hundred and eighty days after December 27, 1977, guidelines for identifying and evaluating innovative and alternative wastewater treatment processes and techniques referred to in section 1281(g)(5) of this title.
(4) For the purposes of this subsection, such biological treatment facilities
as oxidation ponds, lagoons, and ditches and trickling filters shall be deemed
the equivalent of secondary treatment. The Administrator shall provide
guidance under paragraph (1) of this subsection on design criteria for such
facilities, taking into account pollutant removal efficiencies and, consistent
with the objectives of this chapter, assuring that water quality will not be
adversely affected by deeming such facilities as the equivalent of secondary
treatment.
(e) Best management

practices

for industry

The Administrator, after consultation with appropriate Federal and State
agencies and other interested persons, may publish regulations, supplemental to any effluent limitations specified under subsections (b) and (c) of
this section for a class or category of point sources, for any specific pollutant
which the Administrator is charged with a duty to regulate as a toxic or
hazardous pollutant under section 1317(a)(l ) or 1321 of this title, to control
plant site runoff, spillage or leaks, sludge or waste disposal, and drainage
from raw material storage which the Administrator determines are associated with or ancillary to the industrial manufacturing or treatment process
within such class or category of point sources and may contribute significant
amounts of such pollutants to navigable waters. Any applicable controls
established under this subsection shall be included as a requirement for the
purposes of section 1311, 1312, 1316, 1317, or 1343 of this title, as the case
may be, in any permit issued to a point source pursuant to section 1342 of
this title.
(f) Identification
and evaluation of nonpoint sources of pollution;
cesses, procedures, and methods to control pollution

pro-

The Administrator, after consultation with appropriate Federal and State
agencies and other interested persons, shall issue to appropriate Federal
agencies, the States, water pollution control agencies, and agencies designated under section 1288 of this title, within one year after October 18,
1972 (and from time to time thereafter) information including (1) guidelines
for identifying and evaluating the nature and extent of nonpoint sources
of pollutants, and (2) processes, procedures, and methods to control pollution resulting from—
(A) agricultural and silvicultural activities, including runoff from fields
and crop and forest lands;
(B) mining activities, including runoff and siltation from new, currently
operating, and abandoned surface and underground mines;
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(C) all construction activity, including runoff from the facilities resulting from such~construction;
(D) the disposal of pollutants in wells or in subsurface excavations;
(E) salt water intrusion resulting from reductions of fresh water flow
from any cause, including extraction of ground water, irrigation, obstruction, and diversion; and
(F) changes in the movement, flow, or circulation of any navigable
waters or ground waters, including changes caused by the construction
of dams, levet:s, channels, causeways, or flow diversion facilities.
Such information and revisions thereof shall be published in the Federal
Register and otl~erwise made available to the public.
(g) G~delines

for pretreatment

ojf pollutants

(1) For the purpose of assisting States in carrying out programs under
section 1342 oi~ this title, the Administrator shall publish, within one
hundred and twenty days after October 18, 1972, and review at least annually thereafter and, if appropriate, revise gudielines for pretreatment of
pollutants which he determines are not susceptible to treatment by publicly
owned treatment works. Guidelines under this subsection shall be estab
lished to control and prevent the discharge into the navigable waters, the
contiguous zone, or the ocean (either directly or through publicly owned
treatment works) of any pollutant which interferes with, passes through, or
otherwise is incc)mpatible with such works.
(2) When publishing guidelines under this subsection, the Administrator
shall designate the category or categories of treatment works to which the
guidelines shall apply.
(h) Test proeedllres

guidelines

The Administrator shall, within one hundred and eighty days from October 18, 1972, promulgate guidelines establishing test procedures for the
analysis of pollutants that shall include the factors which must be provided
in any certification pursuant to section 1341 of this title or permit application pursuant to section 1342 of this title.
(i) Guidelines for monitoring,
nel, and manpower

reporting,

enformment,

funding,

person-

The Administrator shall (1) within sixty days after October 18, 1972,
promulgate guidelines for the purpose of establishing uniform application
forms and other minimum requirements for the acquisition of information
from owners and operators of point-sources of discharge subject to any
State program ulnder section 1342 of this title, and (2) within sixty days
from October 18, 1972, promul~te
guidelines establishing the minimum
procedural and other elements of any State program under section 1342
of this title, which shll include:
(A) monitoring requirements;
(B) reporting requirements (including procedures to make information
available to the public);
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(C) enforcement provisions; and
(D) funding, personnel qualifications, and manpower requirements (including a requirement that no board or body which approves permit
applications or portions thereof shall include, as a member, any person
who receives, or has during the previous two years received, a significant
portion of his income directly or indirectly from permit holders or applicants for a permit).
O) Restoration

and enhancement

of publicly

owned fresh water lakes

The Administrator shall issue information biennially on methods, procedures, and processes as may be appropriate to restore and enhance the
quality of the Nation’s publicly owned freshwater lakes.
(k) Agreements with Secretaries of Agriculture, Army, and Interior to
provide matimum utilization of programs to achieve and maintain
water quafit~ transfer of fund% authorization of appropriations
(1) The Administrator shall enter into agreements with the Secretary of
Agriculture, the Secretary of the Army, and the Secretary of the Interior,
and the heads of such other departments, agencies, and instrumentalities
of the United States as the Administrator determines, to provide for the
maximum utilization of other Federal laws and programs for the purpose
of achieving and maintaining water quality through appropriate implementation of plans approved under section 1288 of this title.
(2) The Administrator is authorized to transfer to the Secretary of Agriculture, the Secretary of the Army, and the Secretary of the Interior and
the heads of such other departments, agencies, and instrumentalities of the
United States as the Administrator determines, any funds appropriated
under paragraph (3) of this subsection to supplement funds otherwise appropriated to programs authorized pursuant to any agreement under paragraph (1).
(3) There is authorized to be appropriated to carry out the provisions of
this subsection, $100,000,000
per fiscal year for the fiscal years 1979
through 1983. Uune 30, 1948, ch. 758, title III, $304, as added October
18, 1972, Pub. L. 92-500, $2, 86 Stat. 850, and amended December 27,
1977, Pub. L. 95-217, $$48-51, 62(b), 91 Stat. 1587, 1588, 1598; December
29, 1981, Pub. L. 97-117, $23, 95 Stat. 1632.)
~ 1315. State reports on water qudi~,

transmittal

to Congress

(a) Omitted.
(b)(1) Each State shall prepare and submit to the Administrator by April
1, 1975, and shall bring up to date by April 1, 1976, and biennially thereafter, a report which shall include—
(A) a description of the water quality of all navigable waters in such
State during the preceding year, with appropriate supplemental descriptions as shall be required to take into account seasonal, tidal, and other
variations, correlated with the quality of water required by the objective
of this chapter (as identified by the Administrator pursuant to criteria
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published under section 1314(a) of this title) and the water quality described in subparagraph (B) of this paragraph;
(B) an analysis of the extent to which all navigable waters of such State
provide for tl~e protection and propagation of a balanced population of
shellfish, fish, and wildlife, and allow recreational activities in and on the
water;
(C) an analysis of the extent to which the elimination of the discharge
of pollutants and a level of water quality which provides for the protection
and propagation of a balanced population of shellfish, fish, and wildlife
and allows recreational activities in and on the water, have been or will
be achieved by the requirements of this chapter, together with recommendations as to additional action necessary to achieve such objectives
and for what waters such additional action is necessary;
(D) an estimate of (i) the environmental impact, (ii) the economic and
social costs necessary to achieve the objective of this chapter in such State,
(iii) the economic and social benefits of such achievement, and (iv) an
estimate of the date of such achievement; and
(E) a description of the nature and extent of nonpoint sources of pollutants, and recommendations as to the programs which must be undertaken to control each category of such sources, including an estimate of
the costs of implementing such programs.
(2) The Administrator shall transmit such State reports, together with
an analysis thereof, to Congress on or before October 1, 1975, and October
1, 1976, and biennially thereafter. Uune 30, 1948, ch. 758, title III, $305,
as added October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 853, and amended
December 27, 1977, Pub. L. 95-217, $52, 91 Stat. 1589.)
~ 1316. National

standards of performance

(a) Definitions
For purposes of this section:
(1) The term “standard of performance” means a standard for the control
of the discharge of pollutants whicIl reflect the greatest degree of effluent
reduction which the Administrator determines to be achievable through
application of the best available demonstrated control technology, processes,
operating methods, or other alternatives, including, where practicable, a
standard permitting no discharge of pollutants.
(2) The term “new source” means any source, the construction of which
is commenced after the publication of proposed regulations prescribing a
standard of performance under this section which will be applicable to such
source, if such standard is thereafter promulgated in accordance with this
section.
(3) The term “source” means any building, structure, facility, or installation from which there is or may lbe the discharge of pollutants.
(4) The term “owner or operator” means any person who owns, leases,
operates, controls, or supervises a source,
(5) The term “construction”
means any placement, assembly, or instalhtion of facilities or equipment (including contractual obligations to pur-
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chase such facilities or equipment) at the premises where such equipment
will be used, including preparation work at such premises.
@) Categories
sources

of sources;

Federal

standards

of performance

for new

(l)(A) The Administrator shall, within ninety days after October 18,1972,
publish (and from time to time thereafter shall revise) a list of categories
of sources, which shall, at the minimum, include:
pulp and paper mills;
paperboard, builders paper and board mills;
meat product and rendering processing,
dairy product processing;
grain mills;
canned and preserved fruits and vegetables processing,
canned and preserved seafood processing,
suer processing,
textile mills;
cement manufacturing;
feedlots;
electroplating;
organic chemicals manufacturing;
inorganic chemicals manufacturing;
plastic and synthetic materials manufacturing;
soap and detergent manufacturing,
fertilizer manufacturing
petroleum refining;
iron and steel manufacturing;
nonferrous metals manufacturing;
phosphate manufacturing;
steam electric powerplants;
ferroalloy manufacturing;
leather tanning and finishing;
glass and asbestos manufacturing;
rubber processing, and
timber products processing.
(B) As soon as practicable, but in no case more than one year, titer a
category of sources is included in a list under subparagraph (A) of this
paragraph, the Administrator shall propose and publish regulations establishing Federal standards of performance for new sources within such category. The Administrator shall afford interested persons an opportunity
for written comment on such proposed regulations. After considering such
comments, he shall promulgate, within one hundred and twenty days after
publication of such proposed regulations, such standards with such adjustments as he deems appropriate, The Administrator shall, from time to time,
as technology and alternatives change, revise such standards following the
procedure required by this subsection for promulgation of such standards.
Standards of performance, or revisions thereof, shall become effective upon
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promulgation. In establishing or revising Federal standards of performance
for new sources under this section, the Administrator shall ~ke into consideration the cost of achieving such effluent reduction, and any non-water
quality, environmental impact and energy requirements.
(2) The Administrator may distinguish among classes, types, and sizes
within categories of new sources for the purpose of establishing such standards and shall consider the type of process employed (including whether
batch or continuous).
(3) The provisions of this section shall apply to any new source owned
or operated by the United States.
(c) State enforcement

of standards of performance

Each State may develop and submit to the Administrator a procedure
under State law for applying and enforcing standards of performance for
new sources located in such State. If the Administrator finds that the procedure and the law of any Stite rlequire the application and enforcement
of standards of performance to at least the same extent as required by this
section, such Smte is authorized to apply and enforce such standards of
performance (except with respect to new sources owned or operated by the
United States).
(d) Protection

jfrom more stringent

standards

Notwithstanding any other provision of this chapter, any point source the
construction of which is commenc~:d after October 18, 1972, and which is
so constructed ;~sto meet all applicable standards of performance shall not
be subject to almymore stringent standard of performance during a tenyear period be@nning on the date of completion of such construction or
during the period of depreciation or amortization of such facility for the
purposes of section 167 or 169 (or both) of title 26 whichever period ends
first.
(e) Illegality of operation
dards of performance

of new sources in violation

of applicable

stan-

After the effective date of standards of performance promulgated under
this section, it shall be unlawful for any owner or operator of any new
source to operate such source in violation of any standard of performance
applicable to such source. ~une 30, 1948, ch. 758, Title III, $306, as added
October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 854.)
$1317. Toxic and pretreatment

effluent

(a) Toxic poUultant Iis@ revision;
effective date; consultation

standards

hearin~

promulgation

of standards;

(1) On and after December 27, 1977, the list of toxic pollutants or combination of pollutants subject to this chapter shall consist of those toxic
pollutants listedl in table 1 of Committee Print Numbered 95-30 of the
Committee on Public Works and Transportation of the House of Representatives, and the Administrator shall publish, not later than the thirtieth
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day after December 27, 1977, that list. From time to time thereafter, the
Administrator mav revise such list and the Administrator is authorized to
add to or remove ‘from such list any pollutant. The Administrator in publishing any revised list, including the addition or removal of any polluant
from such list, shall take into account toxicity of the pollutant, its persistence, degradability, the usual or potential presence of the affected organisms in any waters, the importance of the affected organisms, and the nature
and extent of the effect of the toxic pollutant on such organisms. A determination of the Administrator under this paragraph shall be final except
that if, on judicial review, such determination was based on arbitrary and
capricious action of the Administrator, the Administrator shall make a redetermination.
(2) Each toxic pollutant listed in accordance with paragraph (1) of this
subsection shall be subject to effluent limitations resulting from the application of the best available technology economically achievable for the applicable category or class of point sources established in accordance with
sections 1311 (b)(2)(A) and 1314(b)(2) of this title. The Administrator, in
his discretion, may publish in the Federal Register a proposed effluent
standard (which may include a prohibition) establishing requirements for a
toxic pollutant which, if an effluent limitation is applicable to a class or
category of point sources, shall be applicable to such category or class only
if such standard imposes more stringent requirements. Such published effluent standard (or prohibition) shall take into account the toxicity of the
pollutant, its persistence, degradability, the usual or potential presence of
the affected organisms and the nature and extent of the effect of the toxic
pollutant on such organisms, and the extent to which effective control is
being or may be achieved under other regulatory authority. The Administrator shall allow a period of not less than sixty days following publication
of any such proposed effluent standard (or prohibition) for written comment
by interested persons on such proposed standard. In addition, if within
thirty days of publication of any such proposed effluent standard (or prohibition) any interested person so requests, the Administrator shall hold a
public hearing in connection therewith. Such a public hearing shall provide
an opportunity for oral and written presentations, such cross-examination
as the Administrator determines is appropriate on disputed issues of material fact, and the transcription of a verbatim record which shall be available
to the ~ublic.
After consideration of such comments and anv, information
,
and material presented at any public hearing held on such proposed standard or prohibition, the Administrator shall promulgate such standard (or
prohibition) with such modification as the Administrator finds are justified.
Such promulgation by the Administrator shall be made within two hundred
and seventy days after publication of proposed standard (or prohibition).
Such standard (or prohibition) shall be final except that if, on judicial review,
such standard was not based on substantial evidence, the Administrator
shall promulgate a revised standard. E~uent limitations shall be established
in accordance with sections 1311(b)(2)(A) and 1314(b)(2) of this title for
every toxic pollutint referred to in table 1 of Committee Print Numbered
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95-30 of the Committee on Public Works and Transportation of the House
of Representatives as soon as practicable after December 27, 1977, but no
later than July 1, 1980. Such effluent limitations or effluent standards (or
prohibitions) shall be established for every other toxic pollutant listed under
paragraph (1) of this subsection as soon as practicable after it is so listed.
(3) Each such effluent standard (or prohibition) shall be reviewed and, if
appropriate, revised at least every three years.
(4) Any efflutmt standard promulgated under this section shall be at that
level which the Administrator determines provides an ample margin of
safety.
(5) When prc)posing or promulgating any effluent standard (or prohibition) under this section, the Administrator shall designate the category or
categories of sources to which the e~uent standard (or prohibition) shall
apply. Any dlsp~Dsalof dredged material may be included in such a category
of sources after consultation with the Secretary of the Army.
(6) Any e~uent standard (or prohibition) established pursuant to this
section shall take effect on such date or dates as specified in the order
promulgating such standard, but in no case, more than one year from the
date of such promulgation. If the Administrator determines that compliance
within one year from the date of promulgation is technologically infeasible
for a category of sources, the Administrator may establish the effective date
of the effluent standard (or prohibition) for such category at the earliest
date upon which compliance can be feasibly attained by sources within such
category, but i]n no event more than three years after the date of such
promulgation.
(7) Prior to publishing any regulations pursuant to this section the Administrator shall, to the maximum extent practicable within the time provided, consult with appropriate advisory committees, Stites, independent
experts, and Federal departments and agencies.
~)

Pretreatment standards; hearing promulgation;
revisiow, application to State and local laws

compliance

period;

(1) The Administrator shall, within one hundred and eighty days after
October 18, 1972, and from time to time thereafter, publish proposed
regulations esmblishing pretreatment standards for introduction of pollutants into treatment works (as defined in section 1292 of this title) which
are publicly owned for those pollutants which are determined not to be
susceptible to treatment by such treatment works or which would interfere
with the operation of such treatment works. Not later than ninety days after
such publicatiol~, and after opportunity for public hearing, the Administrator shall promulgate such pretreatment standards. Pretreatment standards under this subsection shall specify a time for compliance not to exceed
three years from the date of promulgation and shall be established to prevent the discharge of any pollutant through treatment works (as defined in
section 1292 of this title) which ar{s publicly owned, which pollutant interferes with, passes through, or otherwise is incompatible with such works.
If, in the case of any toxic pollutant under subsection (a) of this section
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introduced by a source into a publicly owned treatment works, the treatment by such works removes all or any part of such toxic pollutant and the
discharge from such works does not violate that effluent limitation or standard which would be applicable to such toxic pollutant if it were discharged
by such source other than through a publicly owned treatment works, and
does not prevent sludge use or disposal by such works in accordance with
section 1345 of this title, then the pretreatment requirements for the
sources actually discharging such toxic pollutant into such publicly owned
treatment works may be revised by the owner or operator of such works
to reflect the removal of such toxic pollutant by such works.
(2) The Administrator shall, from time to time, as control technology,
processes, operating methods, or other alternatives change, revise such standards following the procedure established by this subsection for promulgation of such standards.
(3) When proposing or promulgating any pretreatment standard under
this section, the Administrator shall designate the category or categories
of sources to which such standard shall apply.
(4) Nothing in this subsection shall affect any pretreatment requirement
established by any State or local law not in conflict with any pretreatment
standard established under this subsection.
(c) New sources of pollutants

into publicly

owned treatment works

In order to insure that any source introducing pollutants into a publicly
owned treatment works, which source would be a new source subject to
section 1316 of this title if it were to discharge pollutants, will not cause a
violation of the effluent limitations established for any such treatment
works, the Administrator shall promulgate pretreatment standards for the
category of such sources simultaneously with the promulgation of standards
of performance under section 1316 of this title for the equivalent category
of new sources. Such pretreatment standards shall prevent the discharge
of any pollutant into such treatment works, which pollutant may interfere
with, pass through, or otherwise be incompatible with such works.
(d) Operation

in violation

of standards unlawful

After the effective date of any effluent standard or prohibition or pretreatment standard promulgated under this section, it shall be unlawful for
any owner or operator of any source to operate any source in violation of
any such effluent standard or prohibition or pretreatment standard. Uune
30, 1948, ch. 758, title III, $307, as added Oct. 18, 1972, Pub. L. 92-500,
~ 2, 86 Stat. 856, and amended Dec. 27, 1977, Pub. L. 95-217, $$ 53(a),
(b), 54(a), 91 Stat. 1589-1591.)
$1318.

Records

(a) Maintenance;

and repo~
monitoring

inspections
equipmen~

en~

access to information

Whenever required to carry out the objective of this chapter, including
but not limited to (1) developing or assisting in the development of any
effluent limitation, or other limitation, prohibition, or effluent standard,
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pretreatment slmndard, or standard of performance under this chapter; (2)
determining whether any person is in viobtion of arty such effluent limitation, or other limitation, prohibition or effluent standard, pretreatment
standard, or standard of performance; (3) any requirement established under this section; or (4) carrying out sections 1315, 1321, 1342, 1344 (relating
to State permit programs), and 1364 of this title—
(A) tie Administrator shall require the owner or operator of any point
source to (i) establish and maintain such records, (ii) make such reports,
(iii) install, use, and maintain such monitoring equipment or methods
(including where appropriate, biological monitoring methods), (iv) sample
such effluents fin accordance with such methods, at such locations, at
such intervals, and in such manner as the Administrator shall prescribe),
and (v) provide such other information as he may reasonably require; and
(B) the Administrator or his authorized representative, upon presentation of his credentials—
(i) shall lhave a right of entry to, upon, or through any premises in
which an effluent source is located or in which any records required
to be maintained under clause (A) of this subsection are located, and
(ii) may at reasonable times have access to and copy arty records,
inspect any monitoring equipment or method required under clause
(A), and sample my effluents which the owner or operator of such
source is required to sample under such clause.
@) Availabili~

to public; trade seerets exception

Any records, reports, or information obtained under this section (1) shall,
in the case of effluent data, be related to any applicable effluent limitations,
toxic, pretreatment, or new source performance standards, and (2) shall be
available to the public, except that upon a showing satisfactory to the Administrator by any person that records, reports, or information, or particular part thereof (other than e~uent data), to which the Administrator has
access under this section, if made public would divulge methods or processes
entitled to protection as trade secrets of such person, the Administrator
shall consider !such record, report, or information, or particular portion
thereof confidential in accordance with the purposes of section 1905 of
title 18, except that such record, report, or information may be disclosed
to other officers, employees, or authorized representatives of the United
States concerned with carrying out this chapter or when relevant in any
proceeding under this chapter.
EXPLANATORY
NOTE
Reference ti tie Text. Section1905of title
18 of the United S,titesCode, referred to in
subsection(b) of the text, estab~ihespemlties
for any officer or employee of the United
Stateswho publishes,divulges, discloses,or

makesknownin anymanneror to anyextent
not authorizedby law any confidentialinformation.The sectionappearsin Volume III,
AppendIx, at page 1949and in the new Ap
pendlx in SupplementI.

(c) Applieatiornl of State law
Each Stite n~ay develop and submit to the Administrator procedures
under State law for inspection, monitoring, and entry with respect to point
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sources located in such State. If the Administrator finds that the procedures
and the law of any State relating to inspection, monitoring, and entry are
applicable to at least the same extent as those required by this section, such
Smte is authorized to apply and enforce its procedures for inspection, monitoring, and entry with respect to point sources located in such State (except
with respect to point sources owned or operated by the United States).
~une 30, 1948, ch. 758, title 111, $308, as added October 18, 1972, Pub.
L. 92-500, ~ 2, 86 Stat. 858, and amended December 27, 1977, Pub. L.
95-217, $ 67(c)(l), 91 Stat. 1606.)
~ 1319. Enforcement
(a) State enforcemen~

compliance

orders

(1) Whenever, on the basis of any information available to him, the Administrator finds that any person is in violation of any condition or limitation
which implements section 1311, 1312, 1316, 1317, 1318, 1328, or 1345 of
this title in a permit issued by a State under an approved permit program
under section 1342 or 1344 of this title he shall proceed under his authority
in paragraph (3) of this subsection or he shall notify the person in alleged
violation and such State of such finding. If beyond the thirtieth day after
the Administrator’s notification the State has not commenced appropriate
enforcement action, the Administrator shall issue an order requiring such
person to comply with such condition or limitation or shall bring a civil
action in accordance with subsection (b) of this section.
(2) Whenever, on the basis of information available to him, the Administrator finds that violations of permit conditions or limitations as set forth
in paragraph (1) of this subsection are so widespread that such violations
appear to result from a failure of the State to enforce such permit conditions
or limitations effectively, he shall so notify the State. If the Administrator
finds such failure extends beyond the thirtieth day after such notice, he
shall give public notice of such finding. During the period beginning with
such public notice and ending when such State satisfies the Administrator
that it will enforce such conditions and limitations (hereafter referred to in
this section as the period of “federally assumed enforcement”),
except
where an extension has been granted under paragraph (5)(B) of this subsection, the Administrator shall enforce any permit condition or limitation
with respect to any person—
(A) by issuing an order to comply with such condition or limitation, or
(B) by bringing a civil action under subsection (b) of this section.
(3) Whenever on the basis of any information available to him the Administrator finds that any person is in violation of section 1311, 1312, 1316,
1317, 1318, 1328, or 1345 of this title, or is in violation of any permit
condition or limitation implementing any of such sections in a permit issued
under section 1342 of this title by him or by a State or in a permit issued
under section 1344 of this title by a State, he shall issue an order requiring
such person to comply with such section or requirement, or he shall bring
a civil action in accordance with subsection (b) of this section.
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(4) A copy of any order issued under this subsection shall be sent immediately by the Administrator tc~the State in which the violation occurs
and other affected States. In any case in which an order under this subsection (or notice to a violator under paragraph (1) of this subsection) is
issued to a corporation, a copy of such order (or notice) shall be served on
any appropriat~s corporate officers. An order issued under this subsection
relating to a violation of section 1318 of this title shall not take effect until
the person to whom it is issued has had an opportunity to confer with the
Administrator concerning the alleged violation.
(5)(A) Any order issued under th~issubsection shall be by personal service,
shall state with reasomble specificity the nature of the violation, and shall
specify a time for compliance not to exceed thirty days in the case of a
violation of an interim compliance schedule or operation and maintenance
requirement and not to exceed a time the Administrator determines to be
reasonable in the case of a violation of a final deadline, taking into account
the seriousness of the violation and any good faith efforts to comply with
applicable requ~irements.
(B) The Administrator may, if he determines (i) that any person who is
a violator of, or any person who is otherwise not in compliance with, the
time requirements under this chapter or in any permit issued under this
chapter, has acted in good faith, and has made a commitment (in the form
of contracts or other securities) of necessary resources to achieve compliance
by the earliest possible date after ,July 1, 1977, but not later than April 1,
1979; (ii) that any extension under this provision will not result in the
imposition of any additional contrc)ls on any other point or nonpoint source;
(iii) that an application for a permit under section 1342 of this title was
filed for such person prior to December 31, 1974; and (iv) that the facilities
necessary for compliance with such requirements are under construction,
grant an extension of the date referred to in section 1311(b)(l)(A) of this
title to a date which will achieve compliance at the earliest time possible
but not later than April 1, 1979.
(6) Whenever, on the basis of information available to him, the Administrator finds (A) that any person is in violation of section 1311@)(1)(A) or
(C) of this title, (B) that such person cannot meet the requirements for a
time extension under section 1311 Q)(2) of this title, and (C) that the most
expeditious and appropriate means of compliance with this chapter by such
person is to discharge into a publicly owned treatment works, then, upon
request of such person, the Administrator may issue an order requiring
such person to comply with this chlapter at the earliest date practicable, but
not later than July 1, 1983, by discharging into a publicly owned treatment
works if such works concur with such order. Such order shall include a
schedule of compliance.
@) Civil actions
The Administrator is authorized to commence a civil action for appropriate relief, including a permanent or temporary injunction, for any violation for which he is authorized to issue a compliance order under
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subsection (a) of this section. Any action under this subsection may be
brought in the district court of the United States for the district in which
the defendant is located or resides or is doing business, and such court shall
have jurisdiction to restrain such violation and to require compliance. Notice of the commencement of such action shall be given immediately to the
appropriate State.
(c) Criminal

penalties

(1) Any person who willfully or negligently violates section 1311, 1312,
1316, 1317, or 1318 of this title, or any permit condition or Iimi@tion
implementing any of such sections in a permit issued under section 1342
of this title by the Administrator or by a State or in a permit issued under
section 1344 of this title by a State, shall be punished by a fine of not less
than $2,500 nor more than $25,000 per day of violation, or by imprisonment for not more than one year, or by both. If the conviction is for a
violation committed after a first conviction of such person under this paragraph, punishment shall be by a fine of not more than $50,000 per day
of violation, or by imprisonment for not more than two years, or by both.
(2) Any person who knowingly makes any false statement, representation,
or certification in any application, record, report, plan, or other document
filed or required to be main~ined under this chapter or who falsifies, tamp
ers with, or knowingly renders inaccurate any monitoring device or method
required to be maintained under this chapter, shall upon conviction, be
punished by a fine of not more than $10,000, or by imprisonment for not
more than six months, or by both.
(3) For the purposes of this subsection, the term “person” shall mean,
in addhion to the definition contained in section 1362(5) of this title, any
responsible corporate o~cer.
(d) ~vil

penalties

Any person who violates section 1311, 1312, 1316, 1317, 1318, 1328, or
1345 of this title, or any permit condition or limitation implementing any
of such sections in a permit issued under section 1342 of this title by the
Administrator, or by a State, or in a permit issued under section 1344 of
this title by a State, and any person who violates any order issued by the
Administrator under subsection (a) of this section, shall be subject to a civil
penalty not to exceed $10,000 per day of such violation.
(e) State liability

for jud~ents

and expenses

Whenever a municipality is a party to a civil action brought by the United
States under this section, the State in which such municipality is located
shall be joined as a party. Such State shall be liable for payment of any
judgment, or any expenses incurred as a result of complying with any judgment, entered against the municipality in such action to the extent that the
laws of that State prevent the municipality from raising revenues needed
to comply with such judgment.
*

*

*

*

*
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~une 30, 1948, ch. 758, title 111,$309, as added October 18, 1972, Pub.
L. 92-500, $2, 86 Stat. 859, and amended December 27, 1977, Pub. L.
95-217, $$ 54(b), 55, 56, 67(c)(2), 91 Stat. 1591, 1592, 1606.)
$1320.

International

(a) Hearin$

pollution

partidpation

abatement

by fo]reign nations

Whenever the Administrator, upon receipts of reports, surveys, or studies
from any duly constituted international agency, has reason to believe that
pollution is occurring which endangers the health or welfare of persons in
a foreign country, and the Secretary of State requests him to abate such
pollution, he slkll give formal notification thereof to the State water pollution control agency of the Swte or Smtes in which such discharge or
discharges originate and to the appropriate interstate agency, if any. He
shall also promptly call such a hearing, if he believes that such pollution is
occurring in su~fflcient quantity to warrant such action, and if such foreign
country has given the United States essentially the same righ~ with respect
to the prevention and control of pollution occurring in that country as is
given that country by this subsection. The Administrator, through the Secretary of State, shall invite the foreign country which may be adversely
affected by the pollution to attend and participate in the hearing, and the
representative of such country shall, for the purpose of the hearing and
any further proceeding resulting from such hearing, have all the rights of
a State water pollution control agency. Nothing in this subsection shall be
construed to modify, amend, repeal, or otherwise affect the provisions of
the 1909 Boundary Waters Treaty between Canada and the United States
or the Water l~tilization Treaty alf 1944 between Mexico and the United
States (59 Stat. 1219), relative to the control and abatement of pollution
in waters covered by those treaties.
EXPLANATORY
NOTE
Referams b die TexL The 1909Boundary Waters Treaty btween Canadaand the
United States(36 Stat.2448), referred to in
the text, appearsin Volume I at page 129.

@) Fundions

and responsibdities

The Water Utilimtion Treaty of 1944 btweenMexico and the United States(59 Stat.
1219),alsoreferred to in tie text, appearsin
Volume 11at page 750.

of Administrator

not aff@ed

The calling of a hearing under this section shall not be construed by the
courts, the Administrator, or any personas limiting, modifying, or otherwise
affecting the functions and responsibilities of the Administrator under this
section to establish and enforce water quality requirements under this
chapter.
*

*

*

~une 30, 1948, ch. 758, title 111, $310,
L. 92-500, $2:, 86 Stat. 860.)
*

*

*

*

*

as added October

*

*

18, 1972, Pub.
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control

(a) Each department, agency, or instrumentality of the executive, legislative, and judicial branches of the Federal Government (1) having jurisdiction over any property or facility, or (2) engaged in any activity resulting,
or which may result, in the discharge or runoff of pollutants, and each
officer, agent, or employee thereof in the performance of his official duties,
shall be subject to, and comply with, all Federal, State, interstate, and local
requirements, administrative authority, and process and sanctions respecting the control and abatement of water pollution in the same manner, and
to the same extent as any nongovernmental entity including the payment
of reasonable service charges. The preceding sentence shall apply (A) to
any requirement whether substantive or procedural (including any recordkeeping or reporting requirement, any requirement respecting permits and
any other requirement, whatsoever), (B) to the exercise of any Federal,
State, or local administrative authority, and (C) to any process and sanction,
whether enforced in Federal, State, or local courts or in any other manner.
This subsection shall apply notwithstanding any immunity of such agencies,
officers, agents, or employees under any law or rule of law. Nothing in this
section shall be construed to prevent any department, agency, or instrumentality of the Federal Government, or any officer, agent, or employee
thereof in the performance of his official duties, from removing to the
appropriate Federal district court any proceeding to which the department,
agency, or instrumentality or officer, agent, or employee thereof is subject
pursuant to this section, and any such proceeding may be removed in accordance with section 1441 et seq. of title 28. No officer, agent, or employee
of the United States shall be personally liable for any civil penalty arising
from the performance of his official duties, for which he is not otherwise
liable, and the United States shall be liable only for those civil penalties
arising under Federal law or imposed by a State or local court to enforce
an order or the process of such court. The President may exempt any
e~uent source of any department, agency, or instrumentality in the executive branch from compliance with any such a requirement if he determines it to be in the paramount interest of the United States to do so;
except that no exemption maybe granted from the requirements of section
1316 or 1317 of this title. No such exemptions shall be granted due to lack
of appropriation unless the President shall have specifically requested such
appropriation as a part of the budgetary process and the Congress shall
have failed to make available such requested appropriation. Any exemption
shall be for a period not in excess of one year, but additional exemptions
may be granted for periods of not to exceed one year upon the President’s
making a new determination. The President shall report each January to
the Congress all exemptions from the requirements of this section granted
during the preceding calendar year, together with his reason for granting
such exemption. In addition to any such exemption of a particular effluent
source, the President may, if he determines it to be in the paramount interest
of the United States to do so, issue regulations exempting from compliance
with the requirements of this section any weaponry, equipment, aircraft,
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vessels, vehicles, or other classes or categories of property, and access to
such property, which are owned or operated by the Armed Forces of the
United States fincluding the Coast Guard) or by the National Guard of any
State and which are uniquely military in nature. The President shall reconsider the need for such regulations at three-year intervals.
(b)(1) The lidministrator shall coordinate with the head of each department, agency, or instrumentality of the Federal Government having
jurisdiction ovt:r any property or facility utilizing federally owned wastewater facilities lto develop a program of cooperation for utilizing wastewater
control systems utilizing those innovative treatment processes and techniques for which guidelines have been promulgated under section 1314(d)(3)
of this title. Such program shall include an inventory of property and facilities which could utilize such processes and techniques.
(2) Construction shall not be initiated for facilities for treatment of wastewater at any Federal property or facility after September 30, 1979, if
alternative methods for wastewater treatment at such property or facility
utilizing innovative treatment processes and techniques, including but not
limited to methods utilizing recycle and reuse techniques and land treatment
are not utilized, unless the life cycle cost of the alternative treatment works
exceeds the life cycle cost of the most cost effective alternative by more
than 15 per celntum. The Administrator may waive the application of this
paragraph in any case where the Administrator determines it to be in the
public interest, or that compliance with this paragraph would interfere with
the orderly compliance with conditions of a permit issued pursuant to section 1342 of this title. ~une 30, 1948, ch. 758, title III, $313, as added
October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 875, and amended December 27, 1977, Pub. L. 95-217, $$60, 61(a), 91 S=t. 1597, 1598.)
EXPLANATORY
NOTES
SupplementaryProtilon: Army Conttibution To Costsof SewageTratsnent Plant.
Section 107 of tht! Water ResourcesDevelopment Act of lg74 (A~ of March 7, lg74,
88 Stat. 43) authorizesthe Secretaryof the
Army to paya portion of the costsof regior~al

or municipalsewagetreatmentplantsattrib
utable to recreation or other facilities of
Corps of Engineerswater resourcesprojects.
&tracts from the 1974Act, includlngsection
107, appear in Volume IV in chronological
order.

NOTEOF OPINION
1. Releases to reduce sdt water intrusion
The Federal Water Pollution Control Act,
as amended,does not require the Bureauof
Reclamationto make releasesfrom the CentralValleyProjectc)rto refmin from pumphg
from theSacramentNanJoaquinDeltain order to maintainS@~tewaterqualitystandards
for saltwaterintrusion,astheonly Statestan$ i324.

dard imposed on Federal agenciesare those
with respect to the discharge of pollutants
from e~uent sources.Those provisionsof the
act whichdo apply to saltwater intrusiondo
not purport to affect the operationsof Federal agencies.Memorandumof AssociateSolicitor Garner to Commissioner
of
Reclamation,September 15, 1975.

Clean IIakes

(a) Wch State shall prepare or establish, and submit to the Administrator
for his approval—
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(1) an identification and classification according to eutrophic condition
of all publicly owned fresh water lakes in such State;
(2) procedures, processes, and methods (including land use requirements), to control sources of pollution of such lakes; and
(3) methods and procedures, in conjunction with appropriate Federal
agencies, to restore the quality of such lakes.
*
~une 30, 1948,
L. 92-500, $2,
95-217, $$ 4(O,
483, $ 1(~, 94

*

*

ch. 758, title III, $314, as added October 18, 1977, Pub.
86 Stat. 875, and amended December 27, 1977, Pub. L.
62(a), 91 Stat. 1567, 1598; October 21, 1980, Pub. L. 96Stat 2360.)
*

Q 1326. Thermal
(a) Effluent
bdanti

*

*

*

*

*

*

d~charges

limitations that will assure protection and propagation
indigenous population of shellfish, fish, and wildlife

of

With respect to any point source otherwise subject to the provisions of
section 1311 of this title or section 1316 of this title, whenever the owner
or operator of any such source, after opportunity for public hearing, can
demonstrate to the satisfaction of the Administrator (or, if appropriate, the
State) that any effluent limitation proposed for the control of the thermal
component of any discharge from such source will require effluent limitations more stringent than necessary to assure the projection [sic] and
propagation of a balanced, indigenous population of shellfish, fish, and
wildlife in and on the body of water into which the discharge is to be made,
the Administrator (or, if appropriate, the State) may impose an effluent
limitation under such sections for such plant, with respect to the thermal
component of such discharge (taking into account the interaction of such
thermal component with other pollutants), that will assure the protection
and propagation of a balanced, indigenous population of shellfish, fish, and
wildlife in and on that body of water.
@) Cooling

water intake structures

Any standard established pursuant to section 1311 of this title or section
1316 of this title and applicable to a point source shall require that the
location, design, construction, and capacity of cooling water intake structures reflect the best technology available for minimizing adverse environmental impact.
(c) Period of protection from more stringent effluent limitations following discharge point source modification
commenced after October
18, 1972
Notwithstanding any other provision of this chapter, any point source of
a discharge having a thermal component, the modification of which point
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source is commenced after October 18, 1972, and which, as modified, meets
e~uent limitations es~blished under section 1311 of this title or, if more
stringent, effluent limitations established under section 1313 of this title
and which e~l~ent limitations will assure protection and propagation of a
balanced, indigenous population of shellfish, fish, and wildlife in or on the
water into which the discharge is made, shall not be subject to any more
stringent effluent limitation with respect to the thermal component of its
discharge during a ten year period beginning on the date of completion of
such modification or during the period of depreciation or amortization of
such facility for the purpose of section 167 or 169 (or both) of title 26,
whichever period ends first. ~une 30, 1948, ch. 758, title 111, $316, as
added October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 876.)
~ 1327. Omitted
~ 1328. Aquiculture
(a) Authority

lto permit discharge

of specific

pollutants

The Administrator is authorized, after public hearings, to permit the
discharge of a specific pollutant or pollutants under controlled conditions
associated with an approved aquiculture project under Federal or State
supervision pursuant to section 1342 of this title.
@) Procedura,

and guidelines

The Administrator shall by regulation establish any procedures and
guidelines which the Administrator deems necessary to carry out this section. Such reguktions shall require the application to such discharge of each
criterion, factolr, procedure, and requirement applicable to a permit issued
under section 1342 of this title, as the Administrator determines necessary
to carry out th~eobjective of this chapter.
(c) State administration
Each State desiring to administer its own permit program within its jurisdiction for discharge of a specific pollutant or pollutants under controlled
conditions associated with an approved aquiculture project may do so if
upon submission of such program the Administrator determines such pro
gram is adequate to carry out the objective of this chapter. ~une 30, 1948,
ch. 758, title 111, $318, as added October 18, 1972, Pub. L. 92-500, $2,
86 Stat. 877, and amended December 27, 1977, Pub. L. 95-217, $63, 91
stat. 1599.)
SUBCHAPTER

IV—PERMITS

AND LICENSES

~ 1341. Certification
(a) Compliance with applicable
license suspension

requirement,

application;

procedures;

(l)Any applicant for a Federal license or permit to conduct any activity
including, but lnot limited to, the construction or operation of facilities,
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which may result in any discharge into the navigable waters, shall provide
the licensing or permitting agency a certification from the State in which
the discharge originates or will originate, or, if appropriate, from the interstate water pollution control agency having jurisdiction over the navigable waters at the point where the discharge originates or will originate,
that any such discharge will comply with the applicable provisions of sections
1311, 1312, 1313, 1316, and 1317 of this title. In the case of any such
activity for which there is not an applicable effluent limitation or other
limitation under sections 1311 (b) and 1312 of this title, and there is not an
applicable standard under sections 1316 and 1317 of this title, the State
shall so certify, except that any such certification shall not be deemed to
satisfy section 137 1(c) of this title. Such State or interstate agency shall
establish procedures for public notice in the case of all applications for
certification by it and, to the extent it deems appropriate, procedures for
public hearings in connection with specific applications. In any case where
a State or interstate agency has no authority to give such a certification,
such certification shall be from the Administrator. If the State, interstate
agency, or Administrator, as the case may be, fails or refuses to act on a
request for certification, within a reasonable period of time (which shall
not exceed one year) after receipt of such request, the certification requirements of this subsection shall be waived with respect to such Federal application. No license or permit shall be granted until the certification
required by this section has been obtained or has been waived as provided
in the preceding sentence. No license or permit shall be granted if certification has been denied by the State, interstate agency, or the Administrator, as the case may be.
(2) Upon receipt of such application and certification the licensing or
permitting agency shall immediately notify the Administrator of such application and certification. Whenever such a discharge may affect, as determined by the Administrator, the quality of the waters of any other State,
the Administrator within thirty days of the date of notice of application for
such Federal license or permit shall so notify such other State, the licensing
or permitting agency, and the applicant. If, within sixty days after receipt
of such notification, such other State determines that such discharge will
affect the quality of its waters so as to violate any water quality requirements
in such State, and within such sixty-day period notifies the Administrator
and the licensing or permitting agency in writing of its objection to the
issuance of such license or permit and requests a public hearing on such
objection, the licensing or permitting agency shall hold such a hearing. The
Administrator shall at such hearing submit his evaluation and recommendations with respect to any such objection to the licensing or permitting
agency. Such agency, based upon the recommendations of such State, the
Administrator, and upon any additional evidence, if any, presented to the
agency at the hearing, shall condition such license or permit in such manner
as may be necessary to insure compliance with applicable water quality
requirements. If the imposition of conditions cannot insure such compliance
such agency shall not issue such license or permit.
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(3) The certification obtained pursuant to paragraph(1) of this subsection
with respect to the construction of any facility shall fulfill the requirements
of this subsection with respect to certification in connection with any other
Federal license or permit required for the operation of such facility unless,
after notice to the certifying State, agency, or Administrator, as the case
may be, which shall be given by the Federal agency to whom application is
made for such l~perating license or permit, the Stite, or if appropriate, the
interstate agency or the Administrator, notifies such agency within sixty
days after receipt of such notice that there is no longer reasonable assurance
tit there will be compliance with the applicable provisions of sections 1311,
1312, 1313, 1316, and 1317 of this title because of changes since the construction license or permit certification was issued in (A) the construction
or operation of the facility, (B) the characteristics of the waters into which
such discharge is made, (C) the water quality criteria applicable to such
waters or (D) applicable effluent limitations or other requirements. This
paragraph shall be inapplicable in any case where the applicant for such
operating license or permit has failed to provide the certifying State, or, if
appropriate, the intersmte agency or the Administrator, with notice of any
proposed changes in the construction or operation of the facility with respect to which a construction license or permit has been granted, which
changes may result in violation of section 1311, 1312, 1313, 1316, or 1317
of this title.
(4) Prior to the initial operation of any federally licensed or permitted
facility or activity which may result in any discharge into the navigable waters
and with respect to which a certification has been obtained pursuant to
paragraph (1) of this subsection, which facility or activity is not subject to
a Federal operating license or permit, the licensee or permittee shall provide
an opportunity for such certifying State, or, if appropriate, the interstate
agency or the Administrator to review the manner in which the facility or
activity shall be operated or conducted for the purposes of assuring that
applicable effluent limitations or other limitations or other applicable water
quality requirements will not be violated. Upon notification by the certifying
S@te, or if appropriate, the intersmte agency or the Administrator that the
operation of any such federally licensed or permitted facility or activity will
violate applicable effluent limitations or other limitations or other water
quality requirements such Federal agency may, after public hearing, suspend
such license or permit. If such license or permit is suspended, it shall remain
suspended until notification is received from the certifying State, agency,
or Administrator, as the case may be, that there is reasonable assurance
that such facility or activity will not violate the applicable provisions of
section 1311, 1312, 1313, 1316, or 1317 of this title.
(5) Any Federal license or permit with respect to which a certification
has been obtained under paragraph (1) of this subsection maybe suspended
or revoked by the Federal agency issuing such license or permit upon the
entering of a judgment under this chapter that such facility or activity has
been operated in violation of the applicable provisions of section 1311, 1312,
1313, 1316, or 1317 of this title.
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(6) Except with respect to a permit issued under section 1342 of this title,
in any case where actual construction of a facility has been lawfully commenced prior to April 3, 1970, no certification shall be required under this
subsection for a license or permit issued after April 3, 1970, to operate
such facility, except that any such license or permit issued without certification shall terminate April 3, 1973, unless prior to such termination date
the person having such license or permit submits to the Federal agency
which issued such license or permit a certification and otherwise meets the
requirements of this section.
b)

Compliance with other provisions
quality requirements

of law setting applicable

water

Nothing in this section shall be construed to limit the authority of any
department or agency pursuant to any other provision of law to require
compliance with any applicable water quality requirements. The Administrator shall, upon the request of any Federal department or agency, or
State or interstate agency, or applicant, provide, for the purpose of this
section, any relevant information on applicable e~uent limitations, or other
limitations, standards, regulations, or requirements, or water quality criteria, and shall, when requested by any such department or agency or State
or intersmte agency, or applicant, comment on any methods to comply with
such limitations, standards, regulations, requirements, or criteria.
(c) Authority of Secretary of the Army to permit use of spoil d~posd
areas by Federal licensees or permitters
In order to implement the provisions of this section, the Secretary of the
Army, acting through the Chief of Engineers, is authorized, if he deems it
to be in the public interest, to permit the use of spoil disposal areas under
his jurisdiction by Federal licensees or permitters, and to make an appropriate charge for such use. Moneys received from such licensees or permitters shall be deposited in the Treasury as miscellaneous receipts.
(d) Limitations

and monitoring

requirements

of certification

Any certification provided under this section shall set forth any e~uent
limitations and other limitations, and monitoring requirements necessary
to assure that any applicant for a Federal license or permit will comply with
any applicable effluent limitations and other limitations, under section 1311
or 1312 of this title, standard of performance under section 1316 of this
title, or prohibition, effluent standard or pretreatment standard under section 1317 of this title, and with any other appropriate requirement of S@te
law set forth in such certification, and shall become a condhion on any
Federal license or permit subject to the provisions of this section. ~une 30,
1948, ch. 758, title IV, $401, as added October 18, 1972, Pub. L. 92-500,
$2, 86 Stat. 877, and amended December 27, 1977, Pub. L. 95-217,
$$ 61(b), 64,91 Stat. 1598, 1599.)
$1342.

National

pollutant

(a) Permits for discharge

discharge

elimination

of pollutants

system
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(1) ficept as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing issue a permit for the
discharge of any pollutant, or combination of pollutants, notwithstanding
section 1311 (a) of this title, upon condition that such discharge will meet
either all applicable requirements under sections 1311, 1312, 1316, 1317,
1318, and 1343 of this title, or prior to the taking of necessary implementing
actions relating to all such requir{sments, such conditions as the Admini~
trator determines are necessary to carry out the provisions of this chapter.
(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of paragraph (1) of this subsection,
including conditions on data and information collection, reporting, and such
other requirements as he deems appropriate.
(3) The permit program of the Administrator under paragraph (1) of
this subsection, and permits issued thereunder, shall be subject to the same
terms, conditions, and requirements as apply to a State permit program
and permits isslued thereunder under subsection (b) of this section.
(4) All permits for discharges into the navigable waters issued pursuant
to section 407 of this title shall be deemed to be permits issued under this
subchapter, and permits issued under this subchapter shall be deemed to
be permits issued under section 407 of this title, and shall continue in force
and effect for their term unless revoked, modified, or suspended in accordance with the provisions of this chapter.
(5) No permit for a discharge into the navigable waters shall be issued
under section 407 of this title after October 18, 1972. Each application for
a permit under section 407 of this title, pending on October 18, 1972, shall
be deemed to be an application for a permit under this section. The Administrator shall authorize a State,, which he determines has the capability
of administering a permit program which will carry out the objectives of
this chapter to issue permits for discharges into the navigable waters within
the jurisdiction of such S~te. The Administrator may exercise the authority
granted him by the preceding sentence only during the period which begins
on October 18, 1972, and ends either on the ninetieth day after the date
of the first promulgation of guidelines required by section 1314(i)(2) of this
title, or the date of approval by the Administrator of a permit program for
such State under subsection (b) of this section, whichever date first occurs,
and no such authorization to a State shall extend beyond the last day of
such period. fich such permit shall be subject to such conditions as the
Administrator determines are necessary to carry out the provisions of this
chapter. No such permit shall issue if the Administrator objects to such
issuance.
@) Sta& permit programs
At any time :lfter the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor of each State desiring
to administer its own permit program for discharges into navigable waters
within its jurisd~ction may submit to the Administrator a full and complete
description of tihe program it proposes to establish and administer under
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State law or under an interstate compact. In addition, such State shall submit
a statement from the attorney general (or the attorney for those State water
pollution control agencies which have independent legal counsel), or from
the chief legal officer in the case of an interstate agency, that the laws of
such State, or the interstate compact, as the case may be, provide adequate
authority to carry out the described program. The Administrator shall
approve each submitted program unless he determines that adequate authority does not exist:
(1) To issue permits which—
(A) apply, and insure compliance with, any applicable requirements of
sections 1311, 1312, 1316, 1317, and 1343 of this title;
(B) are for fixed terms not exceeding five years; and
(C) can be terminated or modified for cause including, but not limited
to, the following
(i) violation of any condition of the permit;
(ii) obtaining a permit by misrepresentation, or failure to disclose
fully all relevant facts;
(iii) change in any condition that requires either a temporary or
permanent reduction or elimination of the permitted discharge;
(D) control the disposal of pollutants into wells;
(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this title; or
(B) To inspect, monitor, enter, and require reports to at least the same
extent as required in section 1318 of this title;
(3) To insure that the public, and any other State the waters of which
may be affected, receive notice of each application for a permit and to
provide an opportunity for public hearing before a ruling on each such
application;
(4) To insure that the Administrator receives notice of each application
(including a copy thereof) for a permit;
(5) To insure that any State (other than the permitting State), whose
waters may be affected by the issuance of a permit may submit written
recommendations to the permitting State (and the Administrator) with respect to any permit application and, if any part of such written recommendations are not accepted by the permitting Smte, that the permitting State
will notify such affected State (and the Administrator) in writing of its failure
to so accept such recommendations together with its reasons for so doing;
(6) To insure that no permit will be issued if, in the judgment of the
Secretary of the Army acting through the Chief of Engineers, after consultation with the Secretary of the department in which the Coast Guard
is operating, anchorage and navigation of any of the navigable waters would
be substantially impaired thereby;
(7) To abate violations of the permit or the permit program, including
civil and criminal penalties and other ways and means of enforcement;
(8) To insure that any permit for a discharge from a publicly owned
treatment works includes conditions to require the identification in terms
of character and volume of pollutants of any significant source introducing
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pollutants subject to pretreatment standards under section 1317(b) of this
title into such works and a program to assure compliance with such pretreatment standards by each such source, in addition to adequate notice to
the permitting agency of(A) new introductions into such works of pollutants
from any source which would be a new source as defined in section 1316
of this title if such source were discharging pollumnts, (B) new introductions
of pollutants into such works from a source which would be subject to
section 1311 of this title if it were discharging such pollutants, or (C) a
substantial change in volume or character of pollutants being introduced
into such works by a source introducing pollutants into such works at the
time of issuance of the permit. Such notice shall include information on
the quality and quantity of effluent to be introduced into such treatment
works and any anticipated impact of such change in the quantity or quality
of e~uent to be discharged from such publicly owned treatment works;
and
(9) To insure that any industrial user of any publicly owned treatment
works will comply with sections 1284@), 1317, and 1318 of this title.
(c) Suspension
withdrawal

of federal pro~am
upon submission
of approval of State pro~am

of State program;

(1) Not later than ninety days after the date on which a State has submitted
a program (or revision thereo~ pursuant to subsection (b) of this section,
the Administrator shall suspend the issuance of permits under subsection
(a) of this section as to those navigable waters subject to such program unless
he determines that the State permit program does not meet the requirements of subsection (b) of this section or does not conform to the guidelines
issued under section 1314(i)(2) of this title. If the Administrator so determines, he shall notify the State of any revisions or modifications necessary
to conform to such requirements or guidelines.
(2) Any Smte permit program under this section shall at all times be in
accordance with this section and guidelines promulgated pursuant to section
1314(i)(2) of this title.
(3) Whenever the Administrator determines after public hearing that a
Stite is not administering a program approved under this section in accordance with requirements of this section, he shall so notify the State and,
if appropriate corrective action is not taken within a reasonable time, not
to exceed ninety days, the Administrator shall withdraw approval of such
program. The Administrator shall not withdraw approval of any such program unless he shall first have notified the State, and made public, in writing,
the reasons for such withdrawal.
(d) Notification

of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit
application received by such State and provide notice to the Administrator
of every action related to the consideration of such permit application,
including each permit proposed to be issued by such State.
(2) No permit shall issue (A) if the Administrator within ninety days of
the date of his notification under subsection (b)(5) of this section objects in
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writing to the issuance of such permit, or (B) if the Administrator within
ninety days of the date of transmittal of the proposed permit by the State
objects in writing to the issuance of such permit as being outside the guidelines and requirements of this chapter. Whenever the Administrator objects
to the issuance of a permit under this paragraph such written objection
shall contain a swtement of the reasons for such objection and the effluent
limimtions and conditions which such permit would include if it were issued
by the Administrator.
(3) The Administrator may, as to any permit application, waive paragraph
(2) of this subsection.
(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to the issuance of a permit,
on request of the State, a public hearing shall be held by the Administrator
on such objection. If the State does not resubmit such permit revised to
meet such objection within 30 days after completion of the hearing, or, if
no hearing is requested within 90 days after the date of such objection, the
Administrator may issue the permit pursuant to subsection (a) of this section
for such source in accordance with the guidelines and requirements of this
chapter.
(e) Waiver of notification

requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2)
of section 1314 of this title, the Administrator is authorized to waive the
requirements of subsection (d) of this section at the time he approves a
program pursuant to subsection (b) of this section for any category (including any class, type, or size within such category) of point sources within
the State submitting such program.
(f) Point source categories
The Administrator shall promulgate regulations establishing categories
of point sources which he determines shall not be subject to the requirements of subsection (d) of this section in any State with a program approved
pursuant to subsection (b) of this section. The Administrator may distinguish among classes, types, and sizes within any category of point sources.
(g) Other regulations for safe transportation,
age, and stowage of pollutants

handling,

carriage,

stor-

Any permit issued under this section for the discharge of pollutants into
the navigable waters from a vessel or other floating craft shall be subject
to any applicable regulations promulgated by the Secretary of the department in which the Coast Guard is operating, establishing specifications for
safe transpormtion, handling, carriage, storage, and stowage of pollutants.
(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously utilizing treatment
works
In the event any condition of a permit for discharges from a treatment
works (as defined in section 1292 of this title) which is publicly owned is
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violated, a State with a program approved under subsection (b) of this
section or the Administrator, where no State program is approved or where
the Administrator determines pursuant to section 1319(a) of this title that
a State with an approved program has not commenced appropriate enforcement action with respect to such permit, may proceed in a court of
competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment works by a source not utilizing such treatment
works prior to the finding that such condition was violated.
C) Federal enforcement

not limitd

Nothing in this section shall be construed to limit the authority of the
Administrator to take action pursuant to section 1319 of this title.
~) Public information
A copy of each permit application and each permit issued under this
section shall be available to the public. Such permit application or permit,
or portion thereof, shall further be available on request for the purpose of
reproduction.
(k) timpfiance

witi permits

Compliance with a permit issued pursuant to this section shall be deemed
compliance, for purposes of sections 1319 and 1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard
imposed under section 1317 of this title for a toxic pollumnt injurious to
human health. Until December 31, 1974, in any case where a permit for
discharge has been applied for pursuant to this section, but final administrative disposition of such application has not been made, such discharge
shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or
(2) section 407 of this title, unless the Administrator or other plaintiff proves
that final administrative disposition of such application has not been made
because of the failure of the applicant to furnish information reasonably
required or requested in order to process the application. For the 180-day
period beginning October 18, 1972, in the case of any point source discharging any pollutant or combination of pollutants immediately prior to
such date which source is not subje~t to section 407 of this title, the discharge
by such source shall not be a violatlon of this chapter if such a source applies
for a permit for discharge pursuant to this section within such 180&y
period.
(1) Irrigation

return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return flows from irrigated agriculture, nor
shall the Administrator directly or indirectly, require any State to require
such a permit. ~une 30, 1948, ch. 758, title IV, $ 402, as added October
18, 1972, Pub. L. 92-500, $2, 86 Stat. 880, and amended December 27,
1977, Pub. L. 95-217, $$ 33(c), 50, 54(c)(l), 65, 66, 91 Stat. 1577, 1588,
1591, 1599, 1600.)
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EXPLANATORY
NOTE
Reference in tie Text. Section 407, re
ferred to in subsections(a) and(k) of the text,
is section13 of the Act of March3, 1899(30
Stat. 1152), whichprovides for the issuance

of permitsby the Chief of Engineersfor the
disposalof materialin navigablewaters.It ap
pears in Supplement I under “March 3,
1899—StructuresOn Navigable Waters:’

NOTEOF OPINION
1. Federd intillations— State~rsnits
Federd insmllationsdischargingwaterpolIutints in a Smte with a federally approved
permitprogramundertheFederalWaterPollutionControl Act Amendmentsof 1972are
to secure their permits from the EnvironmentalProtection Agency and cannotbe required to obtain State permits. Federal
insmllationsare subject to Stite regulation
only when and to the extent that Congres-

*
$1344.

*

Permits for dredged

(a) Discharge

into navigable

sional autbori=tion is clear and unambiguous.Section313of the Amendmentsdoesnot
expressly provide that Federal discharges”
must obtain State permits nor does section
313 or any other sectionexpresslystatethat
obtiining a permit is a “requirementrespecting control and abatement of pollution.”
E.P,A. v. Cal~orntiex rel. State Water &sources
Control Board, 426 U.S. 200 (1976).

*

*

*

or fill material
waters at s~ified

disposal

sites

The Secretary may issue permits, after notice and opportunity for public
hearings for the discharge of dredged or fill material into the mvigable
waters at specified disposal sites. Not later than the fifteenth day after the
date an applicant submits all the information required to complete an application for a permit under this subsection, the Secretary shall publish the
notice required by this subsection.
@) Specification

for disposal

sites

Subject to subsection (c) of this section, each such disposal site shall be
specified for each such permit by the Secretary of the Army (1) through
the application of guidelines developed by the Administrator, in conjunction
with the Secretary, which guidelines shall be based upon criteria comparable
to the criteria applicable to the territorial seas, the contiguous zone, and
the ocean under section 1343(c) of this title, and (2) in any case where such
guidelines under clause (1) alone would prohibit the specification of a site,
through the application additionally of the economic impact of the site on
navigation and anchorage.
(c) Denial or restriction

of use of defined

areas as disposal

sites

The Administrator is authorized to prohibit the specification (including
the withdrawal of specification) of any defined area as a disposal site, and
he is authorized to deny or restrict the use of any defined area for specification (including the withdrawal of specification) as a disposal site, whenever he determines, after notice and opportunity for public hearings, that
the discharge of such materials into such area will have an unacceptable
adverse effect on municipal water supplies, shellfish beds and fishery areas
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(including spawning and breeding areas), wildlife, or recreational areas.
Before making such determination, the Administrator shall consult with
the Secretiry. The Administrator shall set forth in writing and make public
his findings and his reasons for making any determination under this
subsection.
(d) “Wreta~”

defined

The term “Secretary” as used in this section means the Secretary of the
Army, acting through the Chief of Engineers.
(e) &neral

permits on State, regional,

or nationwide

basis

(1) In carrying out his functions relating to the discharge of dredged or
fill material under this section, the Secretary may, after notice and opportunity for public hearing, issue general permits on a State, regional, or
nationwide basis for any category of activities involving discharges of
dredged or fill material if the Secretary determines that the activities in
such category are similar in nature, will cause only minimal adverse environmental effects when performed separately, and will have only minimal
cumulative adverse effect on the environment. Any general permit issued
under this subsection shall (A) be based on the guidelines described in
subsection @)( 1) of this section, and (B) set forth the requirements and
standards which shall apply to any activity authorized by such general
permit.
(2) No general permit issued under this subsection shall be for a period
of more than five years after the date of its issuance and such general permit
may be revoked or modified by the Secretary if, after opportunity for public
hearing, the Secretary determines that the activities authorized by such
general permit have an adverse impact on the environment or such activities
are more appropriately authorized by individual permits.
(f) Non-prohibited

discharge

of dredged

or fill material

(1) Except as provided in paragraph (2) of this subsection, the discharge
of dredged or fill material—
(A) from normal farming, silviculture, and ranching activities such as
plowing, seeding, cultivating, minor drainage, harvesting for the production of food, fiber, and forest products, or upland soil and water
conservation practices;
(B) for the purpose of maintenance, including emergency reconstruction of recently damaged parts, of currently serviceable structures such
as dikes, dams, levees, groins, riprap, breakwaters, causeways, and bridge
abutments or approaches, and transportation structures;
(C) for the purpose of construction or maintenance of farm or stock
ponds or irrigation ditches, or the maintenance of drainage ditches;
(D) for the purpose of construction of temporary sedimentation basins
on a construction site which does not include placement of fill material
into the navigable waters;
(E) for the purpose of construction or maintenance of farm roads or
forest roads, or temporary roads for moving mining equipment, where
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such roads are constructed and maintained, in accordance with best management practices, to assure that flow and circulation patterns and chemical and biological characteristics of the navigable waters are not impaired,
that the reach of the navigable waters is not reduced, and that any adverse
effect on the aquatic environment will be otherwise minimized;
(F) resulting from any activity with respect to which a State has an
approved program under section 1288(b)(4) of this title which meets the
requirements of subparagraphs (B) and (C) of such section,
is not prohibited by or otherwise subject to regulation under this section
or section 1311(a) or 1342 of this title (except for effluent standards or
prohibitions under section 1317 of this title).
(2) Any discharge of dredged or fill material into the navigable waters
incidental to any activity having as its purpose bringing an area of the
navigable waters into a use to which it was not previously subject, where
the flow or circulation of navigable waters may be impaired or the reach
of such waters be reduced, shall be required to have a permit under this
section.
(g) State administration
(1) The Governor of any State desiring to administer its own individual
and general permit program for the discharge of dredged or fill material
into the navigable waters (other than those waters which are presently used,
or are susceptible to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign commerce shoreward to their ordinary high water mark, including all waters which are
subject to the ebb and flow of the tide shoreward to their mean high water
mark, or mean higher high water mark on the west coast, including wetlands
adjacent thereto) within its jurisdiction may submit to the Administrator a
full and complete description of the program it proposes to establish and
administer under State law or under an interstate compact. In addition,
such State shall submit a statement from the attorney general (or the attorney for those State agencies which have independent legal counsel), or
from the chief legal officer in the case of an interstate agency, that the laws
of such State, or the interstate compact, as the case may be, provide adequate
authority to carry out the described program.
(2) Not later than the tenth day after the date of the receipt of the
program and statement submitted by any State under paragraph(1) of this
subsection, the Administrator shall provide copies of such program and
statement to the Secretary and the Secretary of the Interior, acting through
the Director of the United States Fish and Wildlife Service.
(3) Not later than the ninetieth day after the date of the receipt by the
Administrator of the program and statement submitted by any State, under
paragraph (1) of this subsection, the Secretary and the Secretary of the
Interior, acting through the Director of the United States Fish and Wildlife
Service, shall submit any comments with respect to such program and statement to the Administrator in writing.

October

18, 1972
CLEAN WATER

@)

ACT—SEC,

1344(h)

2729

Determination of State’s autiority to issue permits under State pro
gram; approval; notification; transfers to State program

(1) Not later than the one-hundred-twentieth
day after the date of the
receipt by the Administrator of a program and statement submitted by any
State under paragraph (1) of this subsection, the Administrator shall determine, taking into account any comments submitted by the Secretary and
the Secretary of the Interior, acting through the Director of the United
States Fish and Wildlife Service, pursuant to subsection (g) of this section,
whether such State has the following authority with respect to the issuance
of permits pursuant to such program:
(A) To issue permits which—
(i) apply, and assure compliance with, any applicable requirements
of this section, including, but not limited to, the guidelines established
under subsection (b)(1) of this section, and sections 1317 and 1343 of
this title;
(ii) are for fixed terms not exceeding five years; and
(iii) can be terminated or modified for cause including, but not
limited to, the following
(I) viobtion of any condition of the permit;
(11) obtaining a permit by misrepresentation, or failure to disclose fully all relewnt facts;
(111) change in any condition that requires either a temporary
or permanent reduction or elimination of the permitted discharge.
(B) To issue permits which apply, and assure compliance with, all applicable requirements of section 1318 of this title, or to inspect, monitor,
enter, and require reports to at least the same extent as required in section
1318 of this title.
(C) To assure that the public, and any other State the waters of which
may be affected, receive notice of each application for a permit and to
provide an opportunity for public hearing before a ruling on each such
application.
(D) To assure that the Administrator receives notice of each application
(including a copy thereo~ for a permit.
(E) To assure that any State (other than the permitting State), whose
waters may be affected by the issuance of a permit may submit written
recommendations to the permitting State (and the Administrator) with
respect of any permit application and, if any part of such written recommendations are not accepted by the permitting State, that the permitting State will notify such affected State (and the Administrator) in
writing of its failure to so accept such recommendations together with
its reasons for so doing.
(F) To assure that no permit will be issued if, in the judgment of the
Secretary, after consultation with the Secretary of the department in
which the Coast Guard is operating, anchorage and navigation of any of
the navigable waters would be substantially impaired thereby.
(G) To abate violations of the permit or the permit program, including
civil and criminal penalties and other ways and means of enforcement.
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(H) To assure continued coordination with Federal and Federal-State
water-related planning and review processes.
(2) If, with respect to a State program submitted under subsection (g)(1)
of this section, the Administrator determines that such State—
(A) has the authority set forth in paragraph (1) of this subsection, the
Administrator shall approve the program and so notify (i) such State and
(ii) the Secretary, who upon subsequent notification from such State that
it is administering such program, shall suspend the issuance of permits
under subsections (a) and (e) of this section for activities with respect to
which a permit may be issued pursuant to such State program; or
(B) does not have the authority set forth in paragraph (1) of this subsection, the Administrator shall so notify such Smte, which notification
shall also describe the revisions or modifications necessary so that such
State may resubmit such program for a determination by the Administrator under this subsection.
(3) If the Administrator fails to make a determination with respect to
any program submitted by a State under subsection (g)(1) of this section
within one-hundred-twenty days after the date of the receipt of such program, such program shall be deemed approved pursuant to paragraph (2)(A)
of this subsection and the Administrator shall so notify such State and the
Secretary who, upon subsequent notification from such State that it is administering such program, shall suspend the issuance of permits under sub
section (a) and (e) of this section for activities with respect to which a permit
may be issued by such State.
(4) After the Secretary receives notification from the Administrator under
paragraph (2) or (3) of this subsection that a State permit program has been
approved, the Secretary shall transfer any applications for permits pending
before the Secretary for activities with respect to which a permit may be
issued pursuant to such State program to such State for appropriate action.
(5) Upon notification from a State with a permit program approved under
this subsection that such State intends to administer and enforce the terms
and conditions of a general permit issued by the Secretary under subsection
(e) of this section with respect to activities in such State to which such general
permit applies, the Secretary shall suspend the administration and enforcement of such general permit with respect to such activities.
(i) Witidrawd

of approval

Whenever the Administrator determines after public hearing that a State
is not administering a program approved under subsection (h)(2)(A) of this
section, in accordance with this section, including, but not limited to, the
guidelines established under subsection (b)(1) of this section, the Administrator shall so notify the State, and, if appropriate corrective action is not
taken within a reasonable time, not to exceed ninety days after the date of
the receipt of such notification, the Administrator shall (1) withdraw ap
proval of such program until the Administrator determines such corrective
action has been taken, and (2) notify the Secretary that the Secretary shall
resume the program for the issuance of permits under subsections (a) and
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(e) of this section for activities with respect to which the State was issuing
permits and that such authority of the Secretary shall continue in effect
until such time as the Administrator makes the determination described in
clause (1) of this subsection and such State again has an approved program.
Q) Copies of applications for State permits and proposed general permits
to be transmitted to AMlnistrator
Each Stite which is administering a permit program pursuant to this
section shall transmit to the Administrator (1) a copy of each permit ap
plication received by such Smte and provide notice to the Administrator
of every action related to the consideration of such permit application,
including each permit proposed to be issued by such S@te, and (2) a copy
of each proposed general permit which such State intends to issue. Not
later than the tenth day after the date of the receipt of such permit application or such proposed general permit, the Administrator shall provide
copies of such permit application or such proposed general permit to the
Secre@ry and the Secretary of the Interior, acting through the Director of
the United States Fish and Wildlife Service. If the Administrator intends
to provide written comments to such State with respect to such permit
application or such proposed general permit, he shall so notify such State
not later than the thirtieth &y after the date of the receipt of such application or such proposed general permit and provide such written comments
to such State, after consideration of any comments made in writing with
respect to such application or such proposed general permit by the Secretary
and the Secretary of the Interior, acting through the Director of the United
S@tes Fish and Wildlife Service, not later than the ninetieth day after the
date of such receipt. If such State is so notified by the Administrator, it
shall not issue the proposed permit until after the receipt of such comments
from the Administrator, or after such ninetieth day, whichever first occurs.
Such State shall not issue such proposed permit after such ninetieth day if
it has received such written comments in which the Administrator objects
(A) to the issuance of such proposed permit and such proposed permit is
one that has been submitted to the Administrator pursuant to subsection
(h)(l)(E) of this section, or (B) to the issuance of such proposed permit as
being outside the requirements of this section, including, but not limited
to, the guidelines developed under subsection @)( 1) of this section unless
it modifies such proposed permit in accordance with such comments. Whenever the Administrator objects to the issuance of a permit under the preceding sentence such written objection shall contain a statement of the
reasons for such objection and the conditions which such permit would
include if it were issued by the Administrator. In any case where the Administrator objects to the issuance of a permit, on request of the State, a
public hearing shall be held by the Administrator on such objection. If the
State does not resubmit such permit revised to meet such objection within
30 days after completion of the hearing or, if no hearing is requested within
90 days after the date of such objection, the Secretary may issue the permit
pursuant to subsection (a) or (e) of this section, as the case may be, for such
source in accor&nce with the guidelines and requirements of this chapter.
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(k) Waiver
In accordance with guidelines promulgated pursuant to subsection (i)(2)
of section 1314 of this title, the Administrator is authorized to waive the
requirements of subsection O) of this section at the time of the approval of
a program pursuant to subsection (h)(2)(A) of this section for any category
(including any class, type, or size within such category) of discharge within
the State submitting such program.
0) Categories

of discharges

not mbjeet to requirements

The Administrator shall promulgate regulations establishing categories
of discharges which he determines shall not be subject to the requirements
of subsection O) of this section in any State with a program approved pursuant to subsection (h)(2)(A) of this section. The Administrator may distinguish among classes, types, and sizes within any category of discharges.
(m) Comments on permit applications or proposed general permits by
Secretary of the Interior acting through Direetor of United States
Fish and Wildlife Service
Not later than the ninetieth day after the date on which the Secretary
notifies the Secre~ry of the Interior, acting through the Director of the
United States Fish and Wildlife Service that (1) an application for a permit
under subsection (a) of this section has been received by the Secretary, or
(2) the Secretiry proposes to issue a general permit under subsection (e)
of this section, the Secretary of the Interior, acting through the Director
of the United States Fish and Wildlife Service, shall submit any comments
with respect to such application or such proposed general permit in writing
to the Secretary.
(n) Enforcement

authority

not limited

Nothing in this section shall be construed to limit the authority of the
Administrator to take action pursuant to section 1319 of this title.
(o) Public availability

of permits and permit applications

A copy of each permit application and each permit issued under this
section shall be available to the public. Such permit application or portion
thereof,
shall further be available on request for the purpose
of
reproduction.
(p) Compliance
Compliance with a permit issued pursuant to this section, including any
activity carried out pursuant to a general permit issued under this section,
shall be deemed compliance, for purposes of sections 1319 and 1365 of this
title, with sections 1311, 1317, and 1343 of this title.
(q) Minimization of duplication,
suance; agreements

n~ess

paperwork,

and delays in is-

Not later than the one-hundred~ightieth
day after December 27, 1977,
the Secretiry shall enter into agreements with the Administrator, the Sec-
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retaries of the Departments of Agriculture, Commerce, Interior, and Transportation, and the heads of other appropriate Federal agencies to minimize,
to the maximum extent practicable, duplication, needless paperwork, and
delays in the issuance of permits under this section. Such agreements shall
be developed to assure that, to the maximum extent practicable, a decision
with respect to an application for a permit under subsection (a) of this section
will be made not later than the ninetieth day after the date the notice for
such application is published under subsection (a) of this section.
(r) Federal projects

speeificdy

autiofid

by Congress

The discharge of dredged or fill material as part of the construction of
a Federal project specifically authorized by Congress, whether prior to or
on or after December 27, 1977, is not prohibited by or otherwise subject
to regulation under this section, or a State program approved under this
section, or section 1311(a) or 1342 of this title (except for effluent sundards
or prohibitions under section 1317 of this title), if information on the effects
of such discharge, including consideration of the guidelines developed under subsection (b)(l) of this section, is included in an environmental impact
statement for such project pursuant to the National hvironmental
Policy
Act of 1969 [42 U.S.C. 4321 et seq.] and such environmental impact statement has been submitted to Congress before the actual discharge of dredged
or fill material in connection with the construction of such project and prior
to either authorization of such project or an appropriation of funds for
such construction.
(s) Violation

of permits

(1) Whenever on the basis of any information available to him the Secretary finds that any person is in violation of any condition or limitation
set forth in a pemit issued by the Secretary under this section, the Secretary
shall issue an order requiring such person to comply with such condition
or limitation, or the Secretary shall bring a civil action in accordance with
paragraph (3) of this subsection.
(2) A copy of any order issued under this subsection shall be sent immediately by the Secretary to the State in which the violation occurs and
other affected Swtes. Any order issued under this subsection shall be by
personal service and shall state with reasonable specificity the nature of the
violation, specify a time for compliance, not to exceed thirty days, which
the Secretary determines is reasonable, taking into account the seriousness
of the violation and any good faith efforts to comply with applicable requirements. In any case in which an order under this subsection is issued
to a corporation, a copy of such order shall be served on any appropriate
corporate officers.
(3) The Secretary is authorized to commence a civil action for appropriate
relief, includlng a permanent or temporary injunction for any violation for
which he is authorized to issue a compliance order under paragraph (1) of
this subsection. Any action under this paragraph may be brought in the
district court of the United States for the district in which the defendant
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is located or resides or is doing business, and such court shall have jurisdiction to restrain such violation and to require compliance. Notice of the
commencement of such acton [sic] shall be given immediately to the appropriate State.
(4)(A) Any person who willfully or negligently violates any condition or
limitation in a permit issued by the Secretary under this section shall be
punished by a fine of not less than $2,500 nor more than $25,000 per day
of violation, or by imprisonment for not more than one year, or by both.
If the conviction is for a violation committed after a first conviction of such
person under this paragraph, punishment shall be by a fine of not more
than $50,000 per day of violation, or by imprisonment for not more than
two years, or by both.
(B) For the purposes of this paragraph, the term “person” shall mean,
in addition to the definition contained in section 1362(5) of this title, any
responsible corporate officer.
(5) Any person who violates any condition or limitation in a permit issued
by the Secretary under this section, and any person who violates any order
issued by the Secretary under paragraph (1) of this subsection, shall be
subject to a civil penalty not to exceed $10,000 per day of such violation.
(t) Navigable

waters witin

State jurisdiction

Nothing in this section shall pre~lude or deny the right of any State or
interstate agency to control the discharge of dredged or fill material in any
portion of the navigable waters within the jurisdiction of such State, including any activity of any Federal agency, and each such agency shall
comply with such Sate or interstate requirements both substantive and
procedural to control the discharge of dredged or fill material to the same
extent that any person is subject to such requirements. This section shall
not be construed as affecting or impairing the authority of the Secretary
to maintain navigation. ~une 30, 1948, ch. 758, title IV, $404, as added
October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 884, and amended December 27, 1977, Pub. L. 95-217, $ 67(a), ~), 91 Stat. 1600.)
*

*

SUBCHAPTER

*
V—GENERAL

*

*

PROVISIONS

$1361. Administration
(a) Autiority

of Administrator

to prescribe

regulations

The Administrator is authorized to prescribe such regulations
necessary to carry out his functions under this chapter.
b)

as are

Utilization of otier agency officers and employees
The Administrator, with the consent of the head of any other agency of
the United States, may utilize such officers and employees of such agency
as may be found necessary to assist in carrying out the purposes of this
chapter.
*

*

*

*

*
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Definitions

Except as otherwise specifically provided, when used in this chapter:
(1) The term “State water pollution control agency” means the State
agency designated by the Governor having responsibility for enforcing State
laws relating to the abatement of pollution.
(2) The term “interstate agency” means an agency of two or more States
established by or pursuant to an agreement or compact approved by the
Congress, or any other agency of two or more States, having substantial
powers or duties pertaining to the control of pollution as determined and
approved by the Administrator.
(3) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American Samoa,
and the Trust Territory of the Pacific Islands.
(4) The term “municipality” means a city, town, borough, county, parish,
district, association, or other public body created by or pursuant to State
law and hving jurisdiction over disposal of sewage, industrial wastes, or
other wastes, or an Indian tribe or an authorized Indian tribal organization,
or a designated and approved management agency under section 1288 of
this title.
(5) The term “person” means an individual, corporation, partnership,
association, State, municipality, commission, or political subdivision of a
State, or any interstate body.
(6) The term “pollutant” means dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste
discharged into water. This term does not mean (A) “sewage from vessels”
within the meaning of section 1322 of this title; or (B) water, gas, or other
material which is injected into a well to facilitate production of oil or gas,
or water derived in association with oil or gas production and disposed of
in a well, if the well used either to facilitate production or for disposal
purposes is approved by authority of the S@te in which the well is located,
and if such State determines that such injection or disposal will not result
in the degradation of ground or surface water resources.
(7) The term “navigable waters” means the waters of the United States,
including the territorial seas.
(8)
,, The term 6’territorial seas” means the belt of the seas measured from
the line of ordinary low water along that portion of the coast which is in
direct contict with the open sea and the line marking the seaward limit of
inland waters, and extending seaward a distance of three miles.
(9) The term “contiguous zone” means the entire zone es~blished or to
be established by the United States under article 24 of the Convention of
the Territorial Sea and the Contiguous Zone.
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(10) The term “ocean” means any portion of the high seas beyond the
contiguous zone.
(11) The term “e~uent Iimi@tion” means any restriction established by
a State or the Administrator on quantities, rates, and concentrations of
chemical, physical, biological, and other constituents which are discharged
from point sources into navigable waters, the waters of the contiguous zone,
or the ocean, including schedules of compliance.
(12) The term “discharge of a pollutant” and the term “discharge of
pollutants” each means (A) any addition of any pollutant to navigable waters
from any point source, (B) any addition of any pollutant to the waters of
the contiguous zone or the ocean from any point source other than a vessel
or other floating craft.
(13) The term- “toxic pollutant” means those pollutants, or combinations
of pollutants, including disease-causing agents, which after discharge and
upon exposure, ingestion, inhalation or assimilation into any organism,
either directly from the environment or indirectly by ingestion through
food chains, will, on the basis of information available to the Administrator,
cause death, disease, behavioral abnormalities, cancer, genetic mutations,
physiological malfunctions (including malfunctions in reproduction)
or
physical deformations, in such organisms or their offspring.
(14) The term “point source” means any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated
animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged. This term does not include return
flows from irrigated agriculture.
(15) The term “biological monitoring” sbll mean the determination of
the effects on aquatic life, including accumulation of pollutants in tissue,
in receiving waters due to the discharge of pollutants (A) by techniques and
procedures, including sampling of organisms representative of appropriate
levels of the food chain appropriate to the volume and the physical, chemical, and biological characteristics of the effluent, and (B) at appropriate
frequencies and locations.
(16) The term “discharge” when used without qualification includes a
discharge of a pollutant, and a discharge of pollutants.
(17) The term “schedule of compliance” means a schedule of remedial
measures including an enforceable sequence of actions or operations leadlng
to compliance with an effluent limitation, other limitation, prohibition, or
standard.
(18) The term “industrial user” means those industries identified in the
Stidard
Industrial Classification Manual, Bureau of the Budget, 1967, as
amended and supplemented, under the category of “Division D—Manufacturing” and such other classes of significant waste producers as, by regulation, the Administrator deems appropriate.
means the man-made or man-induced alter(19) The term “pollution”
ation of the chemical, physical, biological, and radiological integrity of
water. ~une 30, 1948, ch. 758, title V, $502, as added October 18, 1972,
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Pub. L. 92-500, $2,86 S@t. 886, and amended December
217, $ 33(b), 91 Stat. 1577.)
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(a) Emergency

*

*
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*

powers

powers

Notwithstanding any other provision of this chapter, the Administrator
upon receipt of evidence that a pollution source or combination of sources
is presenting an imminent and substantial endangerment to the health of
persons or to the welfare of persons where such endangerment is to the
livelihood of such persons, such as inability to market shellfish, may bring
suit on behalf of the United States in the appropriate district court to
immediately restrain any person causing or contributing to the alleged pollution to stop the discharge of pollutants causing or contributing to such
pollution or to take such other action as may be necessary.
@) Repaled.
Pub. L. 96-510, title III, Q 304(a), Dee. 11, 1980, 94 Stat.
2809 Uune 30, 1948, ch. 756, title V, $504, as added October 18,
1972, Pub. L. 92-500, $2, 86 Stat. 888, and amended December 27,
1977, Pub. L. 95-217, $69, 91 Stat. 1607; December 11, 1980, Pub.
L. 96-510, title 111, $ 304(a), 94 Stat. 2809.)
~ 1365. Citizen suits
(a) Authorization;

jurisdiction

Except as provided in subsection (b) of this section, any citizen may commence a civil action on his own behalf—
(1) against any person (including (i) the United States, and (ii) any other
governmental instrumentality or agency to the extent permitted by the
eleventh amendment to the Constitution) who is alleged to be in violation
of (A) an effluent standard or limitation under this chapter or (B) an
order issued by the Administrator or a State with respect to such a standard or limitation, or
(2) against the Administrator where there is alleged a failure of the
Administrator to perform any act or duty under this chapter which is
not discretionary with the Administrator.
The district courts shall have jurisdiction, without regard to the amount in
controversy or the citizenship of the parties, to enforce such an effluent
standard or limitation, or such an order, or to order the Administrator to
perform such act or duty, as the case may be, and to apply any appropriate
civil penalties under section 1319(d) of this title.
@) Notice
No action may be commenced—
(1) under subsection (a)(1) of this section—
(A) prior to sixty days after the plaintiff has given notice of the
alleged violation (i) to the Administrator, (ii) to the State in which the
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alleged violation occurs, and (iii) to any alleged violator of the standard,
limitation, or order, or
(B) if the Administrator or State has commenced ~nd is diligently
prosecuting a civil or criminal action in a court of the United States,
or a State to require compliance with the standard, limitation, or order,
but in any such action in a court of the United States any citizen may
intervene as a matter of right.
(2) under subsection (a)(2) of this section prior to sixty days after the
plaintiff has given notice of such action to the Administrator,
except that such action may be brought immediately after such notification
in the case of an action under this section respecting a violation of sections
1316 and 1317(a) of this title. Notice under this subsection shall be given
in such manner as the Administrator shall prescribe by regulation.
(c) Venue; intervention

by Administrator

(1) Any action respecting a violation by a discharge source of an effluent
standard or limitation or an order respecting such standard or limitation
may be brought under this section only in the judicial district in which such
source is located.
(2) In such action under this section, the Administrator, if not a party,
may intervene as a matter of right.
(d) Litigation

costs

The court, in issuing any final order in any action brought pursuant to
this section, may award costs of litigation (including reasonable attorney
and expert witness fees) to any party, whenever the court determines such
award is appropriate. The court may, if a temporary restraining order or
preliminary injunction is sought, require the filing of a bond or equivalent
security in accordance with the Federal Rules of Civil Procedure.
(e) Statutory or common

law rights not restricted

Nothing in this section shall restrict any right which any person (or class
of persons) may have under any statute or common law to seek enforcement
of any effluent standard or limitation or to seek any other relief (including
relief against the Administrator or a State agency).
(fl Effluent

standard or limitation

For purposes of this section, the term “effluent standard or limitation
under this chapter” means (1) effective July 1, 1973, an unlawful act under
subsection (a) of section 1311 of this title, (2) an effluent limitation or other
limitation under section 1311 or 1312 of this title; (3) standard of performance under section 1316 of this title; (4) prohibition, effluent standard or
pretreatment standards under section 1317 of this title; (5) certification
under section 1341 of this title; or (6) a permit or condition thereof issued
under section 1342 of this title, which is in effect under this chapter (including a requirement applicable by reason of section 1323 of this title),
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(g) Citizen
For the purposes of this section the term “citizen” means a person or
persons having an interest which is or may be adversely affected.
(h) Civil action by State Governors
A Governor of a S@te may commence a civil action under subsection (a)
of this section, without regard to the limitations of subsection ~) of this
section, against the Administrator where there is alleged a failure of the
Administrator to enforce an effluent standard or limitation under this chapter the violation of which is occurring in another State and is causing an
adverse effect on the public health or welfare in his State, or is causing a
violation of any water quality requirement in his State. ~une 30, 1948, ch.
758, title V, $505, as added October 18, 1972, Pub. L. 92-500, $286 Stat.
888).
*
$1367. Employee

*

*

*

*

protection

(a) Discrimination
against persons filing, instituting,
proceedings under this chapter prohbited

or testifying

in

No person shall fire, or in any other way discriminate against, or cause
to be fired or discriminated against, any employee or any authorized representative of employees by reason of the fact that such employee or representative has filed, instituted, or caused to be filed or instituted any
proceeding under this chapter, or has testified or is about to testify in any
proceeding resulting from the administration or enforcement of the provisions of this chapter.
0)

Application

for review; investigation;

hearin~

review

Any employee or a representative of employees who believes that he has
been fired or otherwise discriminated against by any person in violation of
subsection (a) of this section may, within thirty days after such alleged violation occurs, apply to the Secretary of Labor for a review of such firing
or alleged discrimination. A copy of the application shall be sent to such
person who shall be the respondent. Upon receipt of such application, the
Secre@ry of Labor shall cause such investigation to be made as he deems
appropriate. Such investigation shall provide an opportunity for a public
hearing at the request of any party to such review to enable the parties to
present information relating to such alleged violation. The parties shall be
given written notice of the time and place of the hearing at least five days
prior to the hearing. Any such hearing shall be of record and shall be subject
to section 554 of title 5. Upon receiving the report of such investigation,
the Secretary of Labor shall make findings of fact. If he finds that such
violation did occur, he shall issue a decision, incorporating an order therein
and his findings, requiring the party committing such violation to mke such
affirmative action to abate the violation as the Secretary of Labor deems
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appropriate, including, but not limited to, the rehiring or reinstatement of
the employee or representative of employees to his former position with
compensation. If he finds that there was no such violation, he shall issue
an order denying the application. Such order issued by the Secretary of
Labor under this subparagraph shall be subject to judicial review in the
same manner as orders and decisions of the Administrator are subject to
judicial review under this chapter.
(c) tista

and expenses

Whenever an order is issued under this section to abate such violation,
at the request of the applicant, a sum equal to the aggregate amount of all
costs and expenses (including the attorney’s fees), as determined by the
Secretiry of Labor, to have been reasonably incurred by the applicant for,
or in connection with, the institution and prosecution of such proceedings,
shall be assessed against the person committing such violation.
(d) Deliberate violations by employee
employer or his agent

acting without dlr=tion

from his

This section shall have no application to any employee who, acting without
direction from his employer (or his agent) deliberately violates any prohibition of effluent limitation or other limitation under section 1311 or 1312
of this title, standards of performance under section 1316 of this title,
effluent standard, prohibition or pretreatment standard under section 1317
of this title, or any other prohibition or limi~tion established under this
chapter.
(e) Investigations

of employment

reductions

The Administrator shall conduct continuing evaluations of potential loss
or shifts of employment which may result from the issuance of any e~uent
limitation or order under this chapter, including, where appropriate, investigating threatened plant closures or reductions in employment allegedly
resulting from such limitation or order. Any employee who is discharged
or laid-off, threatened with discharge or lay-off, or otherwise discriminated
against by any person because of the alleged results of any effluent limitation
or order issued under this chapter, or any representative of such employee,
may request the Administrator to conduct a full investigation of the matter.
The Administrator shall thereupon investigate the matter and, at the request of any party, shall hold public hearings on not less than five days
notice, and shall at such hearings require the parties, including the employer
involved, to present information relating to the actual or potential effect
of such limitation or order on employment and on any alleged discharge,
lay-off, or other discrimination and the detailed reasons or justification
therefor. Any such hearing shall be of record and shall be subject to section
554 of title 5. Upon receiving the report of such investi~tion,
the Administrator shall make findings of fact as to the effect of such e~uent
limitation or order on employment and on the alleged discharge, lay-off,
or discrimination and shall make such recommendations as he deems appropriate. Such report, findings, and recommendations shall be available
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to the public. Nothing in this subsection shall be construed to require or
authorize the Administrator to modify or withdraw any effluent limitation
or order issued under this chapter. Uune 30, 1948, ch. 758, title V, $507,
as added Oct. 18, 1972, Pub. L. 92-500, $2, 86 Stat. 890.)
$1368.

Federal procurement

(a) Contra*

witi violators

prohibited

No Federal agency may enter into any contract with any person, who has
been convicted of any offense under section 1319(c) of this title, for the
procurement of goods, materials, and services if such contract is to be
performed at any facility at which the violation which gave rise to such
conviction occurred, and if such facility is owned, leased, or supervised by
such person. The prohibition in the preceding sentence shall continue until
the Administrator certifies that the condition giving rise to such conviction
has been corrected.
@) Notification

of agencies

The Administrator shall eswblish procedures to provide all Federal agencies with the notification necessary for the purposes of subsection (a) of this
section.
(c) Omitted
(d) Exemptions
The President may exempt any contract, loan, or grant from all or part
of the provisions of this section where he determines such exemption is
necessary in the paramount interest of the United States and he shall notify
the Congress of such exemption.
(e) Annual

re~rt

to Congress

The President shall annually report to the Congress on measures taken
in compliance with the purpose and intent of this section, including, but
not limited to, the progress and problems associated with such compliance.
Uune 30, 1948, ch. 758, title V, $508, as added October 18, 1972, Pub.
L. 92-500, $2, 86 Stat. 891).
$1369.

Administrative

procedure

and judicial

review

(a) Subpenas
(1) For purposes of obtaining information under section 1315 of this
title, or carrying out section 1367(e) of this title, the Administrator may
issue subpenas for the attendance and testimony of witnesses and the production of relevant papers, books, and documents, and he may administer
oaths. Except for effluent data, upon a showing satisfactory to the Administrator that such papers, books, documents, or information or particular
part thereof, if made public, would divulge trade secrets or secret processes,
the Administrator shall consider such record, report, or information or
particular portion thereof confidential in accordance with the purposes of
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section 1905 of title 18, except that such paper, book, document, or information may be disclosed to other officers, employees, or authorized rep
resentitives of the United States concerned with carrying out this chapter,
or when relevant in any proceeding under this chapter. Witnesses summoned shall be paid the same fees and mileage that are paid witnesses in
the courts of the United States. In case of contumacy or refusal to obey a
subpena served upon any person under this subsection, the district court
of the United States for any district in which such person is found or resides
or transacts business, upon application by the United States and after notice
to such person, shall have jurisdiction to issue an order requiring such
person to appear and give testimony before the Administrator, to appear
and produce papers, books, and documents before the Administrator, or
both, and any failure to obey such order of the court may be punished by
such court as a contempt thereof.
(2) The district courts of the United States are authorized, upon application by the Administrator, to issue subpenas for attendance and testimony
of witnesses and the production of relevant papers, books, and documents,
for purposes of obtaining information under sections 1314(b) and (c)of this
title. Any papers, books, documents, or other information or part thereof,
obtiined by reason of such a subpena shall be subject to the same requirements as are provided in paragraph (1) of this subsection.
EXPLANATORY
NOTE
Referm& in he Text. Section1905of tide
18 of the United StatesCode, referred to in
paragraph(1) of the text, provides penalties
for any officer or employee of the United
Stateswho pubhshes,&vulges, discloses,or

@) Review of Administrator’s

makesknownh anymanneror to anyextent
not authorizedby lawany cotildential info:mation.The sectionappearsin Volume 111at
page 1949and in the new Appendix in Sup
plement1.

adons

(1) Review of the Administrator’s action (A) in promulgating any stindard of performance under section 1316 of this title, (B) in making any
determination pursuant to section 1316(b)(l)(C) of this title, (C) in promulgating any effluent standard, prohibition, or pretreatment standard under section 1317 of this title, (D) in making any determination as to a State
permit program submitted under section 1342(b) of this title, (E) in ap
proving or promulgating any e~uent limitation or other limitation under
section 1311, 1312, or 1315 of this title, and (F) in issuing or denying any
permit under section 1342 of this title, maybe had by any interested person
in the Circuit Court of Appeals of the United States for the Federal judicial
district in which such person resides or transacts such business upon application by such person. Any such application shall be made within ninety
days from the date of such determination, approval, promulgation, issuance
or denial, or after such date only if such application is based solely on
grounds which arose after such ninetieth day.
(2) Action of the Administrator with respect to which review could have
been obtained under paragraph (1) of this subsection shall not be subject
to judicial review in any civil or criminal proceeding for enforcement.
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evidenee

In any judicial proceeding brought under subsection (b) of this section
in which review is sought of a determination under this chapter required
to be made on the record after notice and opportunity for hearing, if any
party applies to the court for leave to adduce additional evidence, and shows
to the satisfaction of the court that such additional evidence is material and
that there were reasonable grounds for the failure to adduce such evidence
in the proceeding before the Administrator, the court may order such additional evidence (and evidence in rebuttal thereo~ to be taken before the
Administrator, in such manner and upon such terms and conditions as the
court may deem proper. The Administrator may modify his findings as to
the facts, or make new findings, by reason of the additional evidence so
taken and he shall file such modified or new findings, and his recommendation, if any, for the modification or setting aside of his original determination, with the return of such additional evidence. ~une 30, 1948, ch.
758, title V, $509, as added October 18, 1972, Pub. L. 92-500, $2, 86
Stat. 891, and amended December 28, 1973, Pub. L. 93-207, $ 1(6), 87
Stat. 906.)
~ 1370. State autiority
Except as expressly provided in this chapter, nothing in this chapter shall
(1) preclude or deny the right of any State or political subdivision thereof
or interstate agency to adopt or enforce (A) any standard or limitation
respecting discharges of pollutants, or (B) any requirement respecting control or abatement of pollution; except that if an effluent limitation, or other
limitation, effluent standard, prohibition, pretreatment standard, or standard of performance is in effect under this chapter, such Stite or political
subdivision or interstate agency may not adopt or enforce any e~uent
limitation, or other limitation, effluent standard, prohibition, pretreatment
standard, or standard of petiormance which is less stringent than the effluent limitation, or other limitation, e~uent standard, prohibition, pretreatment standard, or stan&rd of performance under this chapter; or (2)
be construed as impairing or in any manner affecting any right or jurisdiction of the Stites with respect to the waters (including boundary waters)
of such States. ~une 30, 1948, ch. 758, title V, $ 510, as added October
18, 1972, Pub. L. 92-500, $2, 86 Stat. 893.)
~ 1371. Au*otity
(a) Impairment
provisions

under otier

laws and regulations

of authority or functions

of officials

This chapter shall not be construed as (1)
tions of any off~cer or agency of the United
regulation not inconsistent with this chapter;
authority of the Secretary of the Army (A)
under the Act of March 3, 1899, (30 Stat.
issued under section 1344 of this title shall

and agencies; treaty

limiting the authority or funcStates under any other law or
(2) affecting or impairing the
to maintain navigation or (B)
1112); except that any permit
be conclusive as to the effect

October
2744

CLEAN WATER

ACT—SEC.

18, 1972

1371(b)

on water quality of any discharge resulting from any activity subject to
section 403 of this title, or (3) affecting or impairing the provisions of any
treaty of the United States.
@) Discharges

of pollutants

into navigable

waters

Discharges of pollutants into the navigable waters subject to the Rivers
and Harbors Act of 1910 (36 Stat. 593; 33 U.S.C. 421) and the Supervisory
Harbors Act of 1888 (25 Stat. 209; 33 U.S.C. 441-45 lb) shall be regulated
pursuant to this chapter, and not subject to such Act of 1910 and the Act
of 1888 except as to effect on navigation and anchorage.
(c) Action of the Administrator deemed major Federd action; construction of the National Environmental
Policy Act of 1969
(1) Except for the provision of Federal financial assistance for the purpose
of assisting the construction of publicly owned treatment works as authorized by section 1281 of this title, and the issuance of a permit under section
1342 of this title for the discharge of any pollutant by a new source as
defined in section 1316 of this title, no action of the Administrator taken
pursuant to this chapter shall be deemed a major Federal action significantly
affecting the quality of the human environment within the meaning of the
National Environmental Policy Act of 1969 (83 Stat. 852) [42 U.S.C. 4321
et seq.]; and
(2) Nothing in the National Environmental Policy Act of 1969 (83 Stat.
852) shall be deemed to—
(A) authorize any Federal agency authorized to license or permit the
conduct of any activity which may result in the discharge of a pollutant
into the navigable waters to review any e~uent limitation or other requirement established pursuant to this chapter or the adequacy of any
certification under section 1341 of this title; or
(B) authorize any such agency to impose, as a condition precedent to
the issuance of any license or permit, any effluent limitation other than
any such limitation established pursuant to this chapter.
(d) Consideration

of international

water pollution

control

agreements

Notwithstanding this chapter or any other provision of law, the Administrator (1) shall not require any State to consider in the development of
the ranking in order of priority of needs for the construction of treatment
works (as defined in subchapter 11 of this chapter), any water pollution
control agreement which may have been entered into between the United
States and any other nation, and (2) shall not consider any such agreement
in the approval of any such priority ranking. ~une 30, 1948, ch. 758, title
V, $511, as added October 18, 1972, Pub. L. 92-500, $2, 86 Stat. 893,
and amended January 2, 1974, Pub. L. 93-243, $3, 87 Stat. 1069.)
*

*

*

*

*
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term

(1) There is established an Effluent Standards and Water Quality Information Advisory Committee, which shall be composed of a Chairman and
eight members who shall be appointed by the Administrator within sixty
days after October 18, 1972.
(2) All members of the Committee shall be selected from the scientific
community, qualified by education, training, and experience to provide,
assess, and evaluate scientific and technical information on effluent standards and limitations.
(3) Members of the Committee shall serve for a term of four years, and
may be reappointed.
@) Action on proposed

regulations

(1) No later than one hundred and eighty days prior to the date on which
the Administrator is required to publish any proposed regulations required
by section 1314(b) of this title, any proposed standard of performance for
new sources required by section 1316 of this title, or any proposed toxic
e~uent standard required by section 1317 of this title, he shall transmit
to the Committee a notice of intent to propose such regulations. The Chairman of the Committee within ten days after receipt of such notice may
publish a notice of a public hearing by the Committee, to be held within
thirty days.
(2) No later than one hundred and twenty days after receipt of such
notice, the Committee shall transmit to the Administrator such scientific
and technical information as is in its possession, including that presented
at any public hearing, related to the subject matter contained in such notice.
(3) Information so transmitted to the Administrator shall constitute a
part of the administrative record and comments on any proposed regulations or standards as information to be considered with other comments
and information in making any final determinations.
(4) In preparing information for transmittal, the Committee shall avail
itself of the technical and scientific services of any Federal agency, includlng
the United States Geological Survey and any national environmental lab
oratories which may be established.
(c) Secretq

legal counse~

compensation

(1) The Committee shall appoint and prescribe the duties of a Secretary,
and such legal counsel as it deems necessary. The Committee shall appoint
such other employees as it deems necessary to exercise and fulfill its powers
and responsibilities. The compensation of all employees appointed by the
Committee shall be fixed in accordance with chapter 51 and subchapter III
of chapter 53 of title 5.
(2) Members of the Committee shall be entitled to receive compensation
at a rate to be fixed by the President but not in excess of the maximum
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in the General Schedule under

special panel

Five members of the Committee shall constitute a quorum, and official
actions of the Committee shall be taken only on the affirmative vote of at
least five members. A special panel composed of one or more members
upon order of the Committee shall conduct any hearing authorized by this
section and submit the transcript of such hearing to the entire Committee
for its action thereon.
(e) Rules
The Committee is authorized to make such rules as are necessary for the
orderly transaction of its business. ~une 30, 1948, ch. 758, title V, $515,
as added October 12, 1972, Pub. L. 92-500, $2, 86 Swt. 894.)
~ 1375. Reports

to ConWess

(a) Implementation
&ams

of chapter

objectives;

status and progress

of pro-

Within ninety days following the convening of each session of Congress,
the Administrator shall submit to the Congress a report, in addition to any
other report required by this chapter, on measures taken toward implementing the objective of this chapter, including, but not limited to, (1) the
progress and problems associated with developing comprehensive plans under section 1252 of this title, areawide plans under section 1288 of this
title, basin plans under section 1289 of this title, and plans under section
1313(e) of this title; (2) a summary of actions taken and results achieved in
the field of water pollution control research, experiments, studies, and related matters by the Administrator and other Federal agencies and by other
persons and agencies under Federal grants or contracts; (3) the progress
and problems associated with the development of effluent limitations and
recommended control techniques; (4) the status of State programs, including a detailed summary of the progress obtained as compared to that
planned under State program plans for development and enforcement of
water quality requirements; (5) the identification and status of enforcement
actions pending or completed under this chapter during the preceding year;
(6) the status of State, interstate, and local pollution control programs established pursuant to, and assisted by, this chapter; (7) a summary of the
results of the survey required to be taken under section 1290 of this title;
(8) his activities including recommendations under sections 1259 through
1261 of this title; and (9) all reports and recommendations made by the
Water Pollution Control Advisory Board.
@) Detafled estimates and comprehensive
survey form

study on costs; State estimates,

(1) The Administrator, in cooperation with the States, including water
pollution control agencies and other water pollution control planning agen-
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ties, shall make (A) a detailed estimate of the cost of carrying out the
provisions of this chapter; (B) a detailed estimate, biennially revised, of the
cost of construction of all needed publicly owned treatment works in all of
the Stites and of the cost of construction of all needed publicly owned
treatment works in each of the States; (C) a comprehensive study of the
economic impact on affected units of government of the cost of installation
of treatment facilities; and (D) a comprehensive analysis of the national
requirements for and the cost of treating municipal, industrial, and other
effluent to attain the water quality objectives as established by this chapter
or applicable State law. The Administrator shall submit such detailed estimate and such comprehensive study of such cost to the Congress no later
than February 10 of each odd-numbered year. Whenever the Administrator, pursuant to this subsection, requests and receives an estimate of cost
from a State, he shall furnish copies of such estimate together with such
detailed estimate to Congress.
(2) Notwiths@nding the second sentence of paragraph (1) of this subsection, the Administrator shall make a preliminary demiled estimate called
for by subparagraph (B) of such paragraph and shall submit such preliminary detailed estimate to the Congress no later than September 3, 1974.
The Administrator shall require each State to prepare an estimate of cost
for such State, and shall utilize the survey form EPA-1, O.M.B. No. 158ROO17, prepared for the 1973 detailed estimate, except that such estimate
shall include all costs of compliance with section 1281(g)(2)(A) of this title
and water quality standards established pursuant to section 1313 of this
title, and all costs of treatment works as defined in section 1292(2) of this
title, including all eligible costs of constructing sewage collection systems
and correcting excessive infiltration or inflow and all eligible costs of correcting combined storm and sanitary sewer problems and treating storm
water flows. The survey form shall be distributed by the Administrator to
each S-te no later than January 31, 1974.
*
*
*
*
*
~une 30, 1948, ch. 758, title V, $516, as added October 18, 1972, Pub.
L. 92-500, $2, 86 Stat. 895, and amended January 2, 1974, Pub. L. 93243, $4,87 Stat. 1069; December 27, 1977, Pub. L. 95-217, $$70-72, 91
Stat. 1608.)
EXPMNATORYNOT=
Mtor’s Note, Annotations. Annotations conferenceApril 12, 1972.House agees to
of opinions are included only to the extent a conferenceMay 1, 1972.Conferencereport
deemed relevantto the pro~ams and activi- filed September 28, 1972; H.R. Rept. No.
ties of the Bureau of Reclamationand the 1465.Conferencereport filed September28,
Alaska,Bonneville,Southeastern,Southwest- 1972;S. Rept.No. 1236.Housea~ees to conference report October 4, 1972. Senate
ern, and Western Area Power Atilnistrations.
age= to conferencereprt octo~r 4>1g72.
b~lative
History of 1972Ammcbnenta. Vetoed October 17, 1972.In Senate,passed
S. 2770, Public hw 92-500 in the 92d Con- over presidentialveto October 17, 1972. In
Wess.Reported in Senatefrom PublicWorks House,passedover Presidentialveto October
October 28, 1971;S. Rept. No. 414. Passed 18, 1972. Companion bill H.R. 11896 reSenate November 2, 1971. Passed House, ported in House from Pubhc Works March
amended,March 29, 1972.Semte asksfor a 11, 1972;H.R. Rept. No. 911.
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RECLAMATION

PROJECT

AUTHORIZATION

ACT OF 1972

An act to authorizethe Secreta~ of the Interior to construct,operate,and -intain mrious
Federalrecb-tion projects,andfor otherpurpows.(Act of October 20, 1972,PublicLaw
92-514,86 Stat.964)

1. Short tide.]—This Act shall be known as the Reclamation Project
[~.
Authorization Act of 1972. (86 Stat. 964)
TITLE

I

CLOSED BASIN DIVISION, SAN LUIS VALLEY PROJECT, COLORADO

of closed basin division, including channel
Sec. 101. [Authorization
tifiation
of Rio Grand+Purpoaes-~nstruction
in stages-Compliance with water quality standards.]-The
Secretary of the Interior is
authorized to construct, operate, and maintain the closed basin division,
San Luis Valley project, Colorado, including channel rectification of the
Rio Grande between the uppermost point of discharge into the river of
waters salvaged by the project, and the Colorado-New Mexico State line,
so as to provide for the carriage of water so salvaged without flooding of
surrounding lands, to minimize losses of waters through evaporation, transpiration, and seepage, and to provide a conduit for the reception of waters
salvaged by drainage projects undertaken in the San Luis Valley below
Alamosa, Colorado, in accordance with the Federal reclamation laws (Act
of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supplementary thereto), and as otherwise provided in this Act, for the principal
purposes of salvaging, regulating, and furnishing water from the closed
basin area of Colorado; transporting such water into the Rio Grande; making water available for fulfilling the United States obligation to the United
States of Mexico in accordance with the treaty dated May 21, 1906 (34
Stat. 2953); furnishing irrigation water, industrial water, and municipal
water supplies to water deficient areas of Colorado, New Mexico, and Texas
through direct diversion and exchange of water; establishing the Mishak
National Wildlife Refuge and furnishing a water supply for the operation
of the Mishak National Wildlife Refuge and the Alamosa National Wildlife
Refuge and for conservation and development of other fish and wildlife
resources; providing outdoor recreational opportunities; augmenting the
flow of the Rio Grande; and other useful purposes, in substantial accordance
with the engineering ptis set out in the report of the Secretary of the
Interior on this project as modified by the plans shown in the Definite Plan
Report of the Water and Power Resources Service, dated November 1979:
Prmided, That no wells of the project, other than observation wells, shall
be permitted to penetrate the aquiclude, or first confining clay layer.
~) Construction of the project maybe undertaken in such units or stages
as in the determination of the Secretary will best serve project requirements
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and meet water needs: Prwtied, That construction of each of the successive
units or stages after stage 1 of said project shall be undertaken only with
the consent of the Colorado Water Conservation Board and the Rio Grande
Water Conservation District of the State of Colorado.
(c) The closed basin division, San Luis Valley project, Colorado, shall be
operated in such manner that the delivery of water to the river and return
flows of water will not cause the Rio Grartde system to be in violation of
water quality standards promulgated pursuant to the Water Quality Act of
1965 (79 Stat. 903). (86 Stat. 964; Act of October 3, 1980, $6, 94 Stat.
1505)
EXPLANATORY
NOTm
1980Amendment. Section6 of the Act of
October 3, 1980(Public hw 96-375,94 Stat.
1505) added the words “as modified by tbe
plansshownin the Definite Plan Report of
the Water and Power Resources,dated N@
vember 1979” prec~lng tbe proviso in sub
section(a). The 1980Act appearsin Volume
IV in chronolo@cnlorder.
Reference in tie Text. Tbe treaty of May
21, 1906(34 Stat.2953), referred to in sub
section(a) of the text, k tbe Rio Gmnde Convention with Mexico. The obligation of the
United Statesrefereed to in the text is es~b
Iishedby Article I of the Convention,andrequires the United S@tes to deliver annually
to Mexico 60,000 acr~feet of water via the

RIOGrande.The Conventionappearsin Volume I at page 114.
Reference in tie Tat. Tbe Water Quality
Act of 1965,referred to in subsection(c) of
the text, amendedin part the Federal Water
PollutionControlAct ofJuly 9, 1956(70 Stat.
498). The 1956 Act was extensivelyrevised
by the Federal Water Pollution Control Act
Amendments of October 18, 1972 (Public
hw 92-500, 86 Stat. 816) and subsequent
amendatorylegislation,and, as amended, is
commonlyreferred to astheCleanWaterAct.
Extractsfrom the Act as amended are set
forth in Volume IV, underthe 1972Amendments,as they appearin Chapter26 of Title
33 of the U.S. Code as of January14, 1983.

See. 102. [bntrol
system of observation wells—Protection
of water
table and artesian wells.]—(a) Prior to commencement of construction of
any part of the project, except channel rectification, there shall be incorporated into the project plans a control system of observation wells, which
shall be designed to provide positive identification of any fluctuations in
the water table of the area surrounding the project attributable to operation
of the project or arty part thereof. Such control system, or so much thereof
as is necessary to provide such positive identification with respect to any
stage of the project, shall be installed concurrently with such stage of the
project.
(b) The Secretary shall operate project facilities in a manner that will not
cause the water table available for any irrigation or domestic wells in existence outside the project boundary prior to the construction of the project
to drop more than two feet and in a manner that will not cause reduction
of artesian flows in existence prior to the construction of the project. (86
Stat. 964; Act of October 3, 1980, $6, 94 Stat. 1505)
EXPLANATORY
Nom
1980Ambent.
Section6 of the Act of
October 3, 1980(Pubficbw 96-375,94 Stat.
1505)added to subsection@)the words“out-

side the project boundary” after the words
“domestic wellsin existence”. The 1980Act
appearsin Volume IV in chronolo@calorder.
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SW.103. [Operating committee.]-There
is hereby established an op
crating committee consisting of one member appointed by the Secretary,
one member appointed by the Colorado Water Conservation Board, and
one member appointed by the Rio Grande Water Conservation District,
which is authorized to determine from time to time whether the requirements of section 102 of this Act are being complied with. The committee
shall inform the Secretary if the operation of the project fails to meet the
requirements of section 102 or adversely affects the beneficial use of water
in the Rio Grande Basin in Colorado as defined in article I(c) of the Rio
Grande compact (53 Stat. 785). Upon receipt of such information the Secretary shall modify, curtail, or suspend operation of the project to the extent
necessary to comply with such requirements or eliminate such adverse effect. (86 Stat. 965)
EXPMNATORYNOTE
Reference in tie T~t. The R]o Grande
Basinin Colorado asdefined in Article I(c) of
tie RIOGrande Compact (53 Sat. 785), referred to in the text, means“all of the territory drained by the Rio Gran& and its
tributariesin Colomdo, in New Mexico, and
in Texas above Fort Quitman,includingthe
ClosedBasinin Colorado:’ The ClosedBasin

in Colorado isdefinedas’ ‘thatpart of the RIO
GrandeBasinin Colorado where the streams
drain into the San Luis Lake and adjacent
territory,and do not normallycontributeto
the flow of the Rlo Grande:’ Article I(c) of
the RIOGrande Compactappearsin Volume
I at page 622.

%.
104. [Priority of uses of water—Project
costs nonreimbursable
except as determined by Secretary witiin ability to pay.]—(a) Except as
hereinafter provided, project costs shall be nonreimbursable,
(b) After the project or any phase thereof has been constructed and is
operational, the Secretary shall make water available in the following listed
order of priority:
(1) To assist in making the annual delivery of water at the gaging station
on the Rio Grande near Lobatos, Colorado, as required by article III of
the Rio Grande compact: Prwided, That the total amount of water delivered
for this purpose shall not exceed an aggregate of six hundred thousand
area-feet for any period of ten consecutive years reckoned in continuing
progressive series beginning with the first day of January next succeeding
the year in which the Secretary determined that the project authorized by
this Act is operational.
(2) To maintain the Alamosa National Wildlife Refuge and the Mishak
Natioml Wildlife Refuge: Prwided, That the amount of water delivered to
the Alamosa National Wildlife Refuge shall not exceed five thousand three
hundred acre-feet annually, and the water delivered to the Mishak National
Wildlife Refuge shall not exceed twelve thousand five hundred acre-feet
annuallv.
(3) T: apply to the reduction and elimination of any accumulated deficit
in deliveries by Colorado as is determined to exist by the Rio Grande Compact Commission under article VI of the Rio Grande compact at the end
of the compact water years in which the Secretary first determines the
project to be operational.
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(4) For irrigation or other beneficial uses in Colorado: Prwided, That no
water shall be delivered until agreements between the United States and
water users in Colorado, or the Rio Grande Water Conservation District
acting for them, have been executed providing for the repayment of such
costs as in the opinion of the Secretary are appropriate and within the ability
of the users to pay. (86 Stat. 965)
NOTE OF OPINION
1. Priority of water use
Itisclearfrom both the plainhnguageand
the legislative history of the Reclamation
Project Authorimtion Act of 1972 that section I04@) requires that, in times of water
shortageinsufficientto meet all the needsof
theproject,the first60,000acre-feetper year
be allocatedto fulfill the treatyobligationof

Article 111of the Rio GrandeCompact.Only
after this requirementis met will water be
availablefor the lower priority Alamosaand
MisbakNatiomd Wildlife Refuges, up to the
statutorymaximum.Memorandumof AsciateSoticitorGood to Field Solicitor,Amari11o,December 16, 1981,in re Closed Basin
Division,SanLuis Valley Project, Colorado.

%.
105. [conveyance
of State lands—Limitations
on acquisition of
private lands.]—Construction
of the project shall not be started until the
State of Colorado agrees that it will, as its participation in the project, convey
to the United States easements and rights-of-way over lands owned by the
State that are needed for wells, channels, laterals, and wildlife refuge areas,
as identified in the project plan. Acquisition of privately owned land shall,
where possible and consistent with the development of the project, be restricted to easements and rights~f-way in order to minimize the removal
of land from local tax rolls. (86 Stat. 965)
NOTE OF OPINION
1. Acceptance of ILessthan fee tide
Section105authorizesthe UnitedStatesto
accept less than fee title for Colorado state
hds needed for wells,channels,lateralsand
wild~ie refuge areasasidentifiedin the project ptan,asthe Act plainlycontemplatesthat
Colorado may retiin ownershipof the lands
involved by specifying that “[T]he Smte of

Colorado agrees that it will. . convey to the
United States easementsand rights~f-way
over landsowned by the Stite. ..:’ Memo
randumof Acting AssociateSoficitorElliott,
Energy and Resources, to Field Soficitor,
Amarillo, February 19, 1981, in re Closed
BasinDivision,SanLuis Valley Project.

See. 106. [Fish and wfldife and recreation.]-Conservation
and development of the fish and wildlife resources and the enhancement of recreation
opportunities in connection
with the closed basin division of the San Luis
Valley project works authorized by this Act shall be accordance with the
provisions of the Federal Water Project Recreation Act (70 Stat. 213). (86
Stat. 966)
EXPMNATORYNOTE
Reference in tie Text. The FederalWater
Project RecreationAct (Act of July 9, 1965,
Public Law 89-72),referred to in the text, is

found at 79 (not 70) Stat. 213, and appears
in Volume 111at page 1820.

NOT= OF OPINIONS
Aweptanee of less W
fee tide 1
Constructionwiti otier laws 2

1. A~ptie
of less &an f= tide
The Reclamation Project Authorization
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Act of 1972authorizesthe acquisitionof less
thanfee title in Colorado Stat~wned hds
takenfor recreationalareas,assection106of
the Act incorporatesby referencetheFederal
Water Project Recreation Act, which prvides, in section 7(a), for the acquisitionof
“lands or intereststherein:’ However, as departmentregulationsexpresslyrequire that
fee titlebe obtainedfor landsneeded for outdoor recreation,the departmentshouldgive
notice through the Feded Register if it intendsto deviate from thispohcy. Memorandum of Associate Solicitor Good to Field
Solicitor,Amarillo, December 16, 1981in re
Closed BasinDivision,San Luis Valley Project, Colorado,

2. Construcdontiti ober laws
The credit received by the State of Coloradoagainstitsobligationsunderarepayment
contractpursuantto section2 of the Federal
WaterProject RecreationAct islimitedto the
appml~d Wlue of land and interestsherein
donatedfor outdoor recreationand fish and
wildhfe enhancementpurposes.Land or intereststhereindonatedby the Statefor other
purposesmay not be includedin thiscredit.
Memorandumof AssociateSolicitorGood to
Field Sohcitor,Amarillo,December 16, 1981,
in re Closed BasinDivision,San Luis Valley
Project, Colorado.

See. 107. [Transfer of care, operation, and maintenance of proj=t
work.]—The
Secrewry is authorized to transfer to the State of Colorado
or to any qualified agency or political subdivision of the State, or to a water
users’ organization, responsibility for the care, operation, and maintenance
of the project works, or any part thereof. The agency or organization assuming such obligation shall obligate itself to operate the project works in
accordance with regulations prescribed by the Secretary. (86 Stat. 966)
k.
108. [Rio Grande compact preserved. ]-Nothing
contained in this
Act shall be construed to abrogate, amend, modify, or be in conflict with
any provisions of the Rio Grande compact; or to shift any legal burden of
delivery from the Rio Grande or the Conejos River to the closed basin. (86
Stat. 966)
k.
109. [Authorization
of appropriations.]-There
is hereby authorized to be appropriated for construction of the closed basin division of the
San Luis Valley project the sum of $18,246,000 (April 1972 prices), plus
or minus such amounfi, if any, as may be justified by reason of ordinary
fluctuation in construction costs as indicated by engineering cost indexes
applicable to the types of construction involved herein, and such additional
sums as maybe required for operation and maintenance of the project. (86
Stat. 966)
EXPLANATORY
NOTE
tification
Odtted. Title I of this Act
originallywascodified at 43 U.S.C. $$6 15aa
to 615iiibut wasomitted from the 1976and

TITLE

subsequenteditionsof the U.S. Code as having hmitedapplicability.

11

BRANTLEYPROJECT,PECOSRIVER BASIN,NEW MEXICO
S=. 201. [Authorization
of Brantley Proj-t—Purposes-%retary
of
the Interior to o~rate
Alamogordo
Reservoir-Prot=tion
of water
rights in Peeos River. ]-The
Secretary of the Interior is authorized to
construct, operate, and maintain the Brantley project, Pecos River Basin,
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New Mexico, in accordance with the Federal reclamation laws (Act of June
17, 1902, 32 Stat. 388, and Acts amendato~
thereof or supplementary
thereto) and the provisions of this Act and the plan set out in the report
of the Secretary on this project, which such modification of, omissions from,
or additions to the works, as the Secretary may find proper and necessary
for the purposes of irrigation, flood control, fish and wildlife and recreation,
and for the elimination of the hazards of failure of McMilland and Avalon
Dams: Prwided, That the Secretary of the Interior shall operate the existing
Akmogordo
Dam and Reservoir unit: And prtided further, That the Secretary of the Interior shall familiarize himself with the water rights of appropriators of water from the Pecos River and sM1 promulgate criteria for
the operation of the Brantley project and other irrigation storage projects
on the Pecos River in the State of New Mexico that will preclude any
detrimental effect on water rights in the Pecos River so that appropriators
of water will not be adversely and unreasonably affected by such operations.
(86 Stat. 966)
EXPLANATORY
NOTm
Namo of D- MIss@led. The text err~
neously includesa “d” on the end of McMillan”.
Cross Referena’, Name of Dam and k
ervoir *@.
Alamogordo Dam and Reservoir, referred to in the text, were

redesignatedSumnerDamandhke Sumner,
respectively,by the Act of October 17, 1974
(Publichw 93-447,88Stat.1363).The 1974
Act appearsin Volume IV in chronolo@cd
order.

*.
202. [Fish and wildife
and recreation.]-The
conservation and
development of the fish and wildlife resources and the enhancement of
recreation opportunities in connection with the Brantley project shall be
in accordance with the provisions of the Federal Water Project Recreation
Act (79 Stat. 213). (86 Stat. 966)
EXPLANATORY
NOTE
Reference in tic T=t. The FederalWater
Project RecreationAct (Act of July 9, 1965,

Public Law 89-72), referred to in the text,
appearsti Volume 111at page 1820.

Sec. 203. [Peeos River Compact preserved.]-Nothing
in this Act shall
be construed to alter, amend, repeal, modify, or be in conflict with the
provisions of the Pecos River Compact, 1948, consented to by the Congress
in the Act of June 9, 1949 (63 Stat. 159). (86 Stat. 967)
EXPLANATORY
NOTE
Reference in tie Text. The Pecos River
Compact (63 Stat. 159), referred to in fie

text, appearsin Volume 11at page 942.

Sec. 204. [Safety of dams and flood control costs nonreimbursabl+
Recreation and fwh and wildife costs governed by Recreation Act.]—
The costs allocated to flood control and the safety of dams purposes of the
project shall be nonreimbursable and nonreturnable. The repayment of
costs allocated to recreation and fish and wildlife enhancement shall be in
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accordance with the provisions of the Federal Water Project
Act (79 Stat. 213). (86 Stat. 967)

Recreation

EXPLANATORY
NOTE
Reference in tie TexL The FederalWater
Project RecreationAct (Act of July 9, 1965,

Public Law 89-72), referred to in the text,
ap~~s in volume 111at page 1820.

See. 205. [Interest rate.]—The interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the Brantley project shall be determined by the Secrebry of the
Treasury, as of the beginning of the fiscal year in which construction on
the project is commenced, on the basis of the computed average interest
rate payable by the Treasury upon its outstanding marketable public obligations which are neither due nor callable for redemption for fifteen years
from date of issue. (86 Stat. 967)
See. 206. [Authorization of appropriations.]-There
is hereby authorized to be appropriated for construction of the Brantley project the sum
of $172,728,000 (based on April 1979 prices), plus or minus such amounts,
if any, as may be justified by reason of changes in construction costs as
indicated by engineering cost indexes applicable to the types of construction
involved and, in addition thereto, sums as may be required for operation
and maintenance of the project. (86 Stat. 967; Act of October 3, 1980,
$11,94
stat. 1505)
EXPLANATORY
NOTm
Mfication
Omitied. Tide 11of thisAct
originallywascdlfied at 43 U.S.C. 615~ to
615000but wasomitted from the 1976 and
subsequenteditionsof the U.S. Code ashaving timitedapplicability.
1980AmenrhnenLSection11of the Act of
October 3, 1980(PublicLaw 96-375,94 Stat.

TITLE

1505),amendedseetion206 by deletingafter
the words “the sum of” the words
“$45,605,000 (based on July 1971 prices)”
and inserting in lieu thereof the words
“$172,728,000@asedon April 1979prices)”.
The 1980Act appearsin VolumeIV in chronological order.

111

SALMON FALLS DIVISION, UPPER SNAKE RIVER PROJECT, IDAHO

Sec. 301. [Authorization of Salmon Falls division—Principal
works—
bcation
of wells.]—For
the primary purposes of providing irrigation
water supplies and the enhancement of fish and wildlife resources, and other
purposes, the Secretary of the Interior, acting pursuant to the Federal
reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts amendatory
thereof or supplementary thereto), is authorized to construct, operate, and
maintain the Salmon Falls division, Upper Snake River project, Idaho. The
principal works of the divisions shall consist of the Milner pumping plant,
the Mihter-Salmon Falls Canal, relift pumping stations, water distribution
facilities, wells to provide supplemental water, drainage facilities, and related works. The wells to provide supplemen~l water, authorized by this
Act, sbll be so located that the irri~tion water produced therefrom can
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be delivered to the lands of the Salmon Falls division without the requirement for water rights exchange agreements between the Salmon River
Canal Company and the North Side Canal Company of Jerome, Idaho. (86
Stat. 967)
exchanges of water
See. 302. [Exchanges of water— Water rights.]-Any
which may be required in connection with the operation of the division
authorized by this title shall be made in conformity with applicable State
law and shall in no way jeopardize, diminish, or otherwise alter contractual
rights and obligations now in existence or water rights acquired under State
law, and shall be without prejudice to, but in enjoyment of, the rights of
the appropriator participating in the exchange as a use under his original
appropriation. Existing water users shall bear no additional costs as a consequence of any exchange in their semice area. (86 Stat. 967)
*.
303. [Irrigation repayment contracts-Fi@
year peri~-Abili~
to repay. ]—Irrigation repayment contracts shall provide, with respect to
any contract unit, for repayment of the irrigation construction costs assigned
to the irrigators for repayment over a period of not more than fifty years,
exclusive of any development period authorized by law. Construction costs
allocated to irrigation beyond the ability of irrigators to repay shall be
charged to and returned to the reclamation fund in accordance with the
provisions of section 2 of the Act ofJune 14, 1966 (80 Stat. 200), as amended
by section 6 of the Act of September 7, 1966 (80 Stat. 707). (86 Stat. 967)
EXPLANATORY
NOTE
Reference in&e Text. Salon 2 of theAct tern to reclamationprojects in the Pacific
of June 14, 1966,asamended,referred to in Northwest.The 1966Act appearsin Volume
the text, es~bfishes a policy for assismnce III at page 1870.
from the Federal ColumbmRiver power syw

See. 304. [Fish and Wildlife.]—The
provision of lands, facilities, and
project modifications which furnish fish and wildlife benefits in connection
with the Salmon Falls division shall be in accordance with the Federal Water
Project Recreation Act (79 Stat, 213). (86 Stat. 968)
EXPLANATORY
NOTE
Reference in We Text. The FederalWater
Project RecreationAct (Act of July 9, 1965,

Pubfic Law 89-72), referred to in the text,
app=rs in volume III at page 1820.

Sec. 305. [Itigation
pumping power.]-Power
and energy required for
irrigation water pumping for the Salmon Falls division shall be made available by the Secretary from the Federal Columbia River power system at
charges determined by him. (86 Stat. 968)
See. 306. [Interest rate.] —The interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the Salmon Falls division shall be determined by the Secretary of
the Treasury, as of the beginning of the fiscal year in which construction
on the division is commenced, on the basis of the computed average interest
rate payable by the Treasury upon its outstanding marketable public ob-
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ligations which are neither due nor callable for fifteen years from date of
issue. (86 Stat. 968)
Sec. 307. [Surplus crops.]—For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949 (63 Stat. 1051; 7 U.S.C. 1421), or any amendment thereof, if
the total supply of such commodity for the marketing year in which the
bulk of the crop would normally be marketed is in excess of the normal
supply as defined in section 301 (b)(l O) of the Agricultural Adjustment Act
of 1938 (62 Stat. 1251; 7 U.S.C. 1301), as amended, unless the Secretary
of Agriculture calls for an increase in production of such commodity in the
interest of national security. (86 Stat. 968)
EXPLANATORY
NOTE
References in tie T=t. The definitionof
“basic agriculturalcommodity” in the AgriculturalAct of 1949,asamended,referred to
in thetext, isfoundat 63 Smt.1056,7 U.S.C.
$1428(c).The definitionof “normal supply”

in section301 @)(l O)of the AgriculturalAdjustmentAct of 1938, as amended,also referred to in thetext,isfoundat 62 Stat.1251,
7 U.S.C. $1301@)(10). Neither Ad appears
herein.

=.
308. [Au~orization
of appropriations. ]-There
is hereby authorized to be appropriated for construction of the works herein authorized
and for the acquisition of the necessary land and rights the sum of
$62,258,000 Uanuary 1972 prices), plus or minus such amounts, if any, as
may be required by reason of changes in the cost of construction work of
the types involved therein as shown by engineering cost indexes. There are
also authorized to be appropriated such sums as may be required for the
operation and maintenance of said division. (86 Stat. 968)
EXPLANATORY
NOTE
Codifimtion Omiti. Tide 111of thisAct
originally was cdlfied at 43 U.S.C. 615ppp
to 615WWW
but was omitted from the 1976

TITLE

and subsequentedhionsof the U.S. Code as
havinghmitedapplicability.

IV

O’NEILL UNIT, PICK-SLOAN MISSOURI BASIN PROGRAM, NEBRASKA

Sec. 401. [Reauthorization
of O’Neill unit—Purposes-Principal
features.]-The
O’Neill unit, heretofore authorized as an integral part of the
Pick-Sloan Missouri Basin program by the Act of August 21, 1954 (68 Stat.
757), is hereby reauthorized as a unit of that project for the purposes of
providing irrigation water for seventy-seven thousand acres of land, flood
control, fish and wildlife conservation and development, public outdoor
recreation, and for other purposes. The construction, operation, and maintenance of the O’Neill unit shall be subject to the Federal reclamation laws
(Act of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or sup
elementary thereto). The principal features of the unit shall include Norden
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Dam and Reservoir, related canals, a pumping plant, distribution systems,
and other necessary works needed to effect the aforesaid purposes. (86 Stat.
968)
EXPLANATORY
NOTE
Reference in tie TexL The Act of August
21, 1954,referred to in the text, appearsin

Volume II at page 1186.

Sec. 402. [Fnsh and wildlife and recreation.]-The
conservation and
development of the fish and wildlife resources and the enhancement of
recreation opportunities in connection with the O’Neill unit shall be in
accordance with provisions of the Federal Water Project Recreation Act
(79 Stat. 213). (86 Stat. 969)
EXPLANATORY
NOTE
Refermce in tie Text. The FederalWater
Project RecreationAct (Act of July 9, 1965,

Public Gw 89-72), referred to in the text,
appeamin Volume 111at page 1820.

Sec. 403. [Integration tith Pick-Sloan pro~am.]—The
O’Neill unit
shall be integrated physically and financially with the other Federal works
constructed under the comprehensive pkn approved by section 9 of the
Flood Control Act of December 22, 1944, as amended and supplemented.
(86 Stat. 969)
EXPLANATORY
NOTE
Refereh tie Tefi. Section 9 of the
Flood Gntrol Act of December22, 1944(58
Stat.887),asamendedandsupplemented,re
ferred to in the text, authorizedthe compre

hensive development of the Missouri River
Basin.Section 9 of the 1944 Act appearsin
Volume II at page 806.

Sec. 404. [Interest rate.]— The interest rate used for purposes of computing interest during construction and interest on the unpaid balance of
the capital costs allocated to interest-bearing features of the project shall
be determined by the Secretary of the Treasury, as of the beginning of the
fiscal year in which construction is initiated, on the basis of the computed
average interest rate payable to the Treasury upon its outstanding marketable public obligations, which are neither due nor callable for redemption for fifteen years from date of issue. (86 Stat. 969)
Sec. 405. [Surplus crops.]—For a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949 (63 Stat. 1051; 7 U.S.C. 1421 note), or any amendment thereof,
if the total supply of such commodity for the marketing year in which the
bulk of the crop would normally be marketed is in excess of the normal
supply as defined in section 301 (b)( 10) of the Agricultural Adjustment Act
of 1938 (62 Stat. 1251; 7 U.S.C. 1301), as amended, unless the Secretary
of Agriculture calls for an increase in production of such commodity in the
interest of mtional security. (86 Stat. 969)
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EXPLANATORY
NOTE
Reference intie Text. ~e definitionof
“basic agricultumlcommodity” in the AgriculturalAct of 1949,asamended,referred to
in thetext, isfoundat 63 S@t. 1056,7 U.S.C.
$1428(c).The definitionof “normal supply”

ins40n301@)(10)
of the AgriculturalAdjustmentAct of 1938, as amended,also referred to in thetext,isfoundat 62 Stit. 1251,
7 U.S.C. $130 l(b)(lO). Neither Act appears
herein.

Sec. 406. [Authorization
of appropriations.]-There
is hereby authorized to be appropriated for construction of the O’Neill unit as authorized
in this Act the sum of$113,300,000
(based upon January 1972 prices), plus
or minus such amounts, if any, as may be justified by reason of ordinary
fluctuations in construction involved herein. There are also authorized to
be appropriated such additional sums as may be required for operation and
maintemnce of the unit. (86 Stat. 969)
EXPLANATORY
NOTE
Mfication
Omitted. Title IV of thwAct
originally was codified at 43 U. S.C.
$$ 615CCCC
but ws omitted from the 1976

TITLE

and subsequenteditionsof the U.S. Code as
havinglimitedapphcabllity.

V

NORTH LOUP DIVISION, PICK-SLOAN MISSOURI BASIN PROGRAM, NEBRASKA

Sec. 501. [Reauthorization
of North Loup division-Purposes-Principal features. ]-The
North Loup division heretofore authorized as an
integral part of the Missouri River Basin project by section 9 of the Flood
Control Act of December 22, 1944, as amended and supplemented, is hereby reauthorized as a unit of that project for the purposes of providing
irrigation water for fifty-three thousand acres of land, enhancement of
outdoor recreation opportunities, conservation and development of fish and
wildlife resources, and for other purposes. The principal features of the
North Loup division shall include Calamus and Davis Creek Dams and
Reservoirs, Kent diversion works; irrigation canals; pumping facilities; associated irrigation distribution and drainage works; facilities for public outdoor recreation and fish and wildlife developments; and other necessary
works and facilities to effect its purpose. (86 Stat. 969)
EXPLANATORY
NOTE
Reference in *e Text. Section 9 of the
Flood Control Act of December22, 1944(58
Smt.887),asamendedandsupplemented,referred to in the text, authorizedthe compre-

hensive development of the Missouri River
Basin.Section9 of the 1944 Act appearsin
Volume II at page 806.

Sec. 502. [Interest rate.]—The interest rate used for purposes of computing interest during construction and interest on the unpaid balance of
the capital costs allocated to interest-bearing features of the project shall
be determined by the Secretary of the Treasury, as of the beginning of the
fiscal year in which construction is initiated, on the basis of the computed
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average interest rate payable by the Treasury upon its outstanding marketable public obligations, which are neither due nor callable for redemption for fifteen years from date of issue. (86 Stat. 969)
See. 503. [Fish and wildlife and recreation.]-The
conservation and
development of the fish and wildlife resources and the enhancement of
recreation opportunities in connection with the North Loup division shall
be in accordance with provisions of the Federal Water Project Recreation
Act (79 Stat. 213). (86 Stat. 970)
EXPLANATORY
NOTE
Reference in tie Text. The FederalWater
Project RecreationAct (Act of July 9, 1965,

Public Law 89-72), referred to in the text,
appars in Volume 111at page 1820.

%. 5W. [Integration witi other Federd works.]—The
North Loup
division shall be integrated, physically and financially, with the other Federal
works in the Missouri Basin constructed or authorized to be constructed
under the comprehensive plans approved by section 9 of the Act of December 22, 1944 (58 Stat. 891 ), as amended and supplemented. (86 Stat.
970)
EXPLANATORY
NOTE
Reference in tie Text. Section 9 of the
Flood Control Act of December22, 1944(58
Sat. 887),asamendedandsupplemented,referred to in the text, authorizedthe compre-

hensive development of the Missouri River
Basin.Section9 of the 1944 Act appearsin
Volume 11at page 806.

%. 505. [Water diversion limited.]-The
North Loup division shall be
so constructed and operated that no water shall be diverted from either
the Calamus or the North Loup Rivers for any use by the division during
the months of July and August each year; and no water shall be diverted
from said rivers during the month of September each year whenever during
said month there is su~cient water available in the division storage reservoirs to deliver the design capacity of the canals receiving water from
said reservoirs. (86 Stat. 970)
~.
506. [Surplus crops.]-For
a period of ten years from the date of
enactment of this Act, no water from the project authorized by this Act
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949 (63 Stat. 1051; 7 U.S.C. 1421 note), or any amendment thereof,
if the total supply of such commodity for the marketing year in which the
bulk of the crop would normally be marketed is in excess of the normal
supply as defined in section 301 (b) (10) of the Agricultural Adjustment
Act of 1938 (62 Stat. 1251; 7 U.S.C. 1301), as amended, unless the Secretary
of Agriculture calls for an increase in production of such commodity in the
interest of national security. (86 Stat. 970)
EXP~NATORY NOTE
Refermcea in tie Text The definition of
“basic a@cultural commodity” in the Agri-

culturalAct of 1949,asamended,referred to
in thetext, isfoundat 63 Stat.1056,7 U.S.C.
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$1428(c).The definitionof “normal supply”
in section301@)( IO) of the Agricultud Adjustment Act of 1938, as amended, also re-

ferred to in tie text,isfoundat 62 Stat.1251,
7 U.S.C. $1301@)(lO). Neither Act appears
herein.

Sec. 507. [Authorization
of appropriations. ]-There
is hereby authorized to be appropriated for construction of the North Loup division as
authorized in this Act the sum of $79,500,000 based upon January 1972
prices), plus or minus such amounts, if any, as may be justified by reason
of ordinary fluctuations in construction costs as indicated by engineering
costs indexes applicable to the types of construction involved herein. There
are also authorized to be appropriated such additional sums as may be
required for operation and maintenance of the division. (86 Stat. 970)
EXPLANATORY
NOT=
~fication
WTitle V of thisAct
originally was codified at 43 U. S.C.
~$ 615dddd to 615~ but wasomitted from
the 1976and subsequenteditionsof the U.S.
Code as having~iited applicability.
ti@lative Hwtory. S. 520, PublicLaw 92514in the 92d Congress.Reported in Senate
from Interior and Insular Affairs June 30,

1972; S. Rept. No. 947. PassedSemte July
19, 1972. PassedHouse, amended,September 27, 1972.Senateagreesto HouseamendmentsOctober 5, 1972.Companionbill H.R.
16012reported in House from Interior and
Insular Affairs September 6, 1972; H.R.
Rept. No. 1380.
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An act to facilitatecomp~ince witi the treatybetweenthe United Statesof America and the
United MexicanStates,si~ed November 23, 1970,andfor other purposes.(Act of October
25, 1972,Pubfic bW 92-549, 86 Stat. 1161)

[Sec. 1. Short titie.]-This
Act maybe cited as the “American-Mexican
Boundary Treaty Act of 1972”. (86 Stat. 1161; 22 U.S.C. $ 277d-34 note)
TITLE

I—AUTHORIZATION
FOR CARRYING
PROVISIONS

OUT

TREATY

See. 101. [Duties and powers of United States Commissioner.]—In
connection with the treaty between the United States of America and the
United Mexican Swtes to resolve pending boundary differences and maintain the Rio Grande and the Colorado River as the international boundary
between the United States of America and the United Mexican States,
signed November 23, 1970 (hereafter in this Act referred to as the
“treaty’ ‘), the Secretary of State, acting through the United States Commissioner, International Boundary and Water Commission, United States,
and Mexico @ereafter in this Act referred to as the “Commissioner’ ‘), is
authorized—
(1) to conduct technical and other investigations relating to—
(A) the demarcation, mapping, monumentation, channel relocation,
rectification, improvement, stabilization, and other matters relating to
the preservation of the river boundaries between the United States and
Mexico;
(B) the establishment and delimitation of the maritime boundaries
in the Gulf of Mexico and in the Pacific Ocean;
(C) water resources; and
(D) the sanitation and the prevention of pollution;
(2) to acquire by donation, purchase, or condemnation, all lands or
interests in lands required—
(A) for transfer to Mexico as provided in the treaty;
(B) for construction of that portion of new river channels and the
adjoining levees in the territory of the United States;
(C) to preserve the Rio Grande and the Colorado River as the boundary by preventing the construction of works which may cause deflection
or obstruction of the normal flow of the rivers or of their floodflows;
and
(D) for relocation of any structure or facility, public or private, the
relocation of which, in the judgment of the Commissioner, is necessitated by the project; and
(3) to remove, modify, or repair the damages caused to Mexico by
works constructed in the United States which the International Boundary
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and Water Commission, United States and Mexico, as determined have
an adverse effect on Mexico, or to compensate Mexico for such damages.
(86 Stat. 1161; 22 U.S.C. $ 277d-34)
EXPLANATORY
NOTE
International Boundary and Water bmmission. The Intermtional BoundaryCommissionwascreatedoriginallypursuantto the
Convention with Mexico of March 1, 1889
(effective December24, 1890),26 Stat.1512.
It wasreconstitutedthe Internatioml Bound-

aq andWaterCommission,UnitedStatesand
Mexlco, by the Treaty with Mexico of Feb
ruary 3, 1944(effective November 8, 1945),
59 Stat. 1219.The 1944 Treaty appearsin
Volume II at page 751.

Sec. 102. [Construction authorized-Relocation
of property-Transfer
of works.]—The
Commissioner is authorized—
(1) to- construct, operate, and maintain all works provided for in the
treaty and title I of this Act;
(2) to enter into contracts with the owners of properties to be relocated
whereby such owners undertake to perform, at the expense of the United
States, any or all operations involved in such relocations; and
(3) to turn over the operation and maintenance of any works referred
to in paragraph (1) of this section to any Federal agency, or any State,
county, municipality, district, or other political subdivision within which
such works may be situated, in whole or in part, upon such terms, conditions, and requirements as the Commissioner may deem appropriate.
(86 Stat. 1161; 22 U.S.C. $ 277d-35)
Sec. 103. [Disposal of land in excess of requirements.]-Notwithstanding any other provision of law, the Commissioner is authorized to dispose
of by warranty deed, or otherwise, any land acquired by him on behalf of
the United States, or obtained by the United States pursuant to treaty
between the United States and Mexico, and not required for project purposes, under procedures to be formulated by the Commissioner, to adjoining landowners at such price as he considers fair and equitable, and, if not
so disposed of, to turn such land over to the General Services Administration
for disposal under the provisions of the Federal Property and Administrative Services Act of 1949. (86 Smt. 1162; 22 U.S.C. $ 277d-36)
EXPLANATORY
NOTE
~ference in the Text. Extractsfrom the
FederalPropertyandAdministrativeServices
Act of 1949 (63 Sat. 377), relating to the

disposalof surplusproperty, appear in Volume II at page 956.

Sec. 104. [Boundary
determination—Commissioner’s
decision
final.]—When a determination must be made under the treaty whether to
permit a new channel to become the boundary, or whether or not to restore
a river to its former channel, or whether, instead of restoration, the Governments should undertake a rectification of the river channel, the Commissioner’s decision, approved by the Secretary of State, shall be final so
far as the United States is concerned, and the Commissioner is authorized
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to construct or arrange for the construction of such works as may be required to give effect to that decision. (86 Stat. 1162; 22 U.S.C. $ 277d-37)
See. 105. ~uritilction
over acquired land.]—Land
acquired or to be
acquired by the United States of America in accordance with the provisions
of the treaty, including the tract provided for in section 106, shall become
a geographical part of the State to which it attaches and shall be under the
civil and criminal jurisdiction of such State, without affecting the ownership
of such bnd. The addition of land and the ceding ofjurisdiction to a State
shall take effect upon acceptance by such State. (86 Stat. 1162; 22 U.S.C.
~ 277d-38)
Sec. 106. [Land acquired from Mexic%Department
of the Interior to
administer as a national wildlife refuge.]-Upon
transfer of sovereignty
from Mexico to the United States of the 481.68 acres of land acquired by
the United States from Mexico near Hidalgo-Reynosa, administration over
the portion of that land which is determined by the Commissioner not to
be required for the construction and maintenance of the relocated river
channel shall be assumed by the Department of the Interior; and the Department of the Interior, Fish and Wildlife Service, Bureau of Sport Fisheries and Wildlife, is authorized to plan, establish, develop, and administer
such portion of the acquired lands as a part of the national wildlife refuge
system. (86 S&t. 1162; 22 U.S.C. $ 277d-39)
Sec. 107. [Section 322 of Tariff Act of 1930 amended.]-(a)
The heading
of section 322 of the Tariff Act of 1930 (19 U.S.C. 1322) is amended by
inserting immediately before the period at the end thereof the following:
“:UNITED
STATESMEXICO
BOUNDARY
TREATY OF 1970”.
(b) Subsection (b) of such section 322 is amended by striking out “and”
at the end of clause (2), by striking out the period at the end of clause (3)
and inserting in lieu thereof”;
and”, and by adding at the end thereof the
following new clause:
“(4) personal property reasonably related to the use and enjoyment of
a separated tract of land as described in article III of the Treaty To
Resolve Pending Boundary Differences and Maintain the Rio Grande and
Colorado Rivers as the International Boundary between the United States
of America and the United Mexican States signed on November 23,
1970.”. (86 Stat. 1162; 19 U.S.C. $1322)
Sec. 108. [Authorization
of appropriations.]—There
is authorized to
be appropriated to the Department of State for the use of the United States
section of the International Boundary and Water Commission, United
States and Mexico, such sums as maybe necessary to carry out the provisions
of the treaty and title I of this Act. (86 Stat. 1162; 22 U.S.C. $ 277d-40)
TITLE

II—PRESIDIO

FLOOD

CONTROL

PROJECT

Sec. 201. [United States—Mexican
flood control agreement authorized.]-The
Secretary of State, acting through the Commissioner, is hereby
authorized to conclude with the appropriate official or officials of the Government of Mexico an agreement for a coordinated plan by the United
States and Mexico for international flood control works for protection of
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lands along the international section of the Rio Grande in the United States
and in Mexico in the Presidio-Ojinaga Valley. (86 Stat. 1163; 22 U.S.C.
~ 277d-41)
Sm. 202. [Flood control appropriation
and constru~ion
authorized
upon conclusion of agreement— Limitations.]—If
an agreement is concluded pursuant to section 201 of title 11 of this Act, the Commissioner is
authorized to construct, operate, and maintain flood control works located
in the United States having substantially the characteristics described in
“Report on the Flood Control Project Rio Grande, Presidio Valley, Texas”,
prepared by the United States section, International Boundary and Water
Commission, United States and Mexico; and there are hereby authorized
to be appropriated to the Department of State for the use of the United
States section of the Commission such sums as may be necessary to carry
out the provisions of title 11 of this Act. No part of any appropriation under
this section shall be expended for flood control works on any land, site, or
easement unless such land, site, or easement has been acquired under the
treaty for other purposes or by donation and, in the case of a donation,
the title thereto has been approved in accordance with existing rules and
regulations of the Attorney General of the United States. (86 Stat. 1163;
22 U.S.C. $ 277d-42)
EXPLANATORY
NOTE
Le@slative Histo~. H.R. 15461, Public
Law 92-549 in the 92d Congress.Reported
in House from Foreign Affairs August 3,
1972; H.R. Rept. No, 1305. PassedHouse
October 5, 1972. Reported in Senate from

Foreign Affairs October 10, 1972; S. Rept.
No. 1285.PassedSenate,amended,October
12,1972.Houseagreesto Senateamendment
October 13, 1972.

October

27, 1972
2765

FEASIBILITY

STUDIES

An act to authorize the Secretaryof the Interior to engage in feasibilityinvestigationsof
certainpotentialwater resourcedevelopments.(Act of October 27, 1972,Public Law 92577, 86 Stat. 1265)

[New feasibility studies authorized.]-The
Secretary of the Interior is
hereby authorized to engage in feasibility studies of the following potential
water resource developments:
1. Cache Creek project in Comanche, Cotton, Tillman, Jackson, and
Kiowa Counties in southwestern Oklahoma.
2. Garrison diversion unit, M&I water facilities, Pick-Sloan Missouri Basin
program, in central North Dakota.
3. Oahe unit, M&I water facilities, Pick-Sloan Missouri Basin program in
east-central South Dakota.
4. Ventura County Water Management project, California.
5. Tucumcari project in San Miguel County in east-central New Mexico.
6. Uncompahgre project improvement in Montrose and Delta Counties
in the vicinity of Montrose and Delta, Colorado.
7. Dominquez Reserfoir project in Mesa and Delta Counties, Colorado.
8. Lower James-Fort Randall water diversion proposal of the Pick-Sloan
Missouri River Basin program, South Dakota.
9. Three Forlcs Division, Pick-Sloan Missouri Basin program, in Gallatin
and Madison Counties, northwest Montana. (86 Stat. 1265)
EXPLANATORYNOT=

Not Cdfid
This Act is not codified in
the U.S. Code.
CrossReferenw, Autiotization of Studies
Required. Section 8 of the Federal Water
Project Recreation Act, approved July 9,
1965 (Public Law 89-72, 79 Stat. 213) requires specific authori~tion by law for the
preparation of any feasibility report for a
water resource project under Reclamation
law.Section8 of the 1965Act appearsin Volume 111at page 1826.

Legislative History. S. 3959, Public Law
92-577in the92d Congress.Reported in Senate from Interior and InsularAffairs September 28, 1972; S. Rept. No. 1240. Passed
Senate October 2, 1972. Passed House,
amended,October 14, 1972.Senateagreesto
HouseamendmentwithamendmentOctober
14, 1972. Companion bill H.R. 16554 reported in House from Interior and Insular
Affairs October 4, 1972; H.R. Rept. No.
1524.
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An act to establishthe Glen CanyonNational RecreationArea in the Stateof Arizona and
Utah. (Act of October 27, 1972,Public Law 92-593,86 Stat. 1311)

[Sec. 1. Glen Canyon National Recreation Area established-Boundary
limitation.]-In
order to provide for public outdoor recreation use and
enjoyment of Lake Powell and lands adjacent thereto in the States of Arizona and Utah and to preserve scenic, scientific, and historic features contributing to public enjoyment of the area, there is established the Glen
Canyon National Recreation Area (hereafter referred to as the “recreation
area”) to comprise the area generally depicted on the drawing entitled
“Boundary Map Glen Canyon National Recreation Area,” numbered GLC91,006 and dated August 1972, which is on file and available for public
inspection in the office of the National Park Service, Department of the
Interior. The Secretary of the Interior (hereafter referred to as the “Secretary”) may revise the boundaries of the recreation area from time to time
by publication in the Federal Register of a revised drawing or other boundary description, but the total acreage of the national recreation area may
not exceed one million two hundred and thirty-six thousand eight hundred
and eighty acres. (86 Stat. 131 1; 16 U.S.C. $ 460dd)
Sec. 2. [Acquisition of lands— Navajo rights unaffected.]-(a)
Within
the boundaries of the recreation area, the Secretary may acquire lands and
interests in lands by donation, purchase, or exchange. Any lands owned by
the States of U~h or Arizona, or any State, political subdivisions thereof,
may be acquired only by donation or exchange. No lands held in trust for
any Indian tribe may be acquired except with the concurrence of the tribal
council.
(b) Nothing in this Act shall be construed to affect the mineral rights
reserved to the Navajo Indian Tribe under section 2 of the Act of September
2, 1958 (72 Stat. 1686), or the rights reserved to the Navajo Indian Tribal
Council in said section 2 with respect to the use of the lands there described
under the heading “PARCEL B“. (86 Stat. 131 1; 16 U.S.C. $ 460dd-1)
EXPLANATORYNOTE

Reference in the Text Section2 of theAct
tion (b) of the text, appearsin Volume II at
of September2, 1958,referred to in subsec- page 1464.

Sec. 3. [Lands withdrawn from entry under mining laws—Removal
of
minerals— Receipts from lease or sale.]—(a) The lands within the recreation area, subject to valid existing rights, are withdrawn from location,
entry, and patent under the United States mining laws. Under such regulations as he deems appropriate, the Secretary shall permit the removal of
the nonleasable minerals from lands or interests in lands within the national
recreation area in the manner prescribed by section 10 of the Act of August
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4, 1939, as amended (53 Stat. 1196; 43 U.S.C. 387 et seq.), and he shall
~ermit the removal of leasable minerals from lands or interests in lands
within the recreation area in accordance with the Mineral Leasing Act of
February 25, 1920, as amended (30 U.S.C. 181 et seq.), or the Acquired
Lands Mineral Leasing Act of August 7, 1947 (30 U.S.C. 351 et seq.), if
he finds that such disposition would not have significant adverse effects on
the Glen Canyon project or on the administration of the national recreation
area pursuant to this Act.
(b) All receipts derived from permits and leases issued on lands in the
recreation area under the Mineral Leasing Act of February 25, 1920, as
amended, or the Act of August 7, 1947, shall be disposed of as provided
in the applicable Act; and receipts from the disposition of nonleasable minerals within the recreation area shall be disposed of in the same manner as
moneys received from the sale of public lands. (86 S@t. 1311; 16 U.S.C.
$ 460dd-2)

1

EXPLANATORYNOTE

Referencesin the Text. The Act of August
4, 1939,asamended,referred to in the text,
is the ReclamationProject Act of 1939.Section 10appearsin Volume I at page 656.The
acquired Lands Mineral LeasingAct of August7, 1947,alsoreferred to in the text, does
not appearherein.An extractfrom the Mineral Leasing Act of February25, 1920,also

referred to in the text, concerning receipts
received from permitsand leases,appearsin
Vo}ume I at page 249. That extract, section
35, provides for 52 1/2% of the money received from suchpermitsor leasesto be paid
into the reclamationfund establishedby the
ReclamationAct of June 17, 1902.

See. 4. [Secretary to administer, protect, and develop recreation area—
Glen Canyon Dam and Reservoir unaffected.]-The
Secretary shall administer, protect, and develop the recreation area in accordance with the
provisions of the Act of August 25, 1916 (39 Stat. 535; 16 U.S.C. 1 et seq.),
as amended and supplemented, and with any other sbtutory authority available to him for the conservation and management of natural resources to
the extent he finds such authority will further the purposes of this Act:
Provided, hmmer, That nothing in this Act shall affect or interfere with the
authority of the Secretary granted by Public Law 485, Eighty-fourth Congress, second session, to operate Glen Canyon Dam and Reservoir in accordance with the purposes of the Colorado River Storage Project Act for
river regulation, irrigation, flood control, and generation of hydroelectric
power. (86 Stat. 1312; 16 U.S.C. $ 460dd-3)
EXPLANATORY NOTE

Referencesin tie Text. The Act of August
25, 1916,asamendedand supplemented,referred to in the text, providesfor the administrationof the various nationalparks. The
1916Act does not appearherein.Public Law

485, fighty-Fourth Congress(70 Stat. 105,
43 U.S.C. $620 et seq.), also referred to in
tbe text, is the Colorado River Storage Project Act, whichappearsin Volume 11at page
1248.

Sec. 5. [Hunting, fishing, and trapping.]—The
Secretary shall permit
hunting, fishing, and trapping on lands and waters under his jurisdiction
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within the boundaries of the recreation area in accordance with applicable
laws of the United States and the States of Utah and Arizona, except that
the Secretary may designate zones where, and establish periods when, no
hunting, fishing, or trapping shall be permitted for reasons of public safety,
administration, or public use and enjoyment. Except in emergencies, any
regulation of the Secretary pursuant to this section shall be put into effect
only after consultation with the appropriate State fish and game department. (86 Stat. 1312; 16 U.S.C. $ 460dd-4)
Sec. 6. [Mineral and grazing leases.]—The
administration of mineral
and grazing leases within the recreation area shall be by the Bureau of Land
Management. The same policies followed by the Bureau of Land Management in issuing and administering mineral and grazing leases on other lands
under its jurisdiction shall be followed in regard to the lands within the
boundaries of the recreation area, subject to the provisions of sections 3(a)
and 4 of this Act. (86 Stat. 1312; 16 U.S.C. ~ 460dd-5)
Sec. 7. [Easements and rights-of-way. ]—The Secretary shall grant easements and rights-of-way on a nondiscriminatory basis upon, over, under,
across, or along any component of the recreation area unless he finds that
the route of such easements and rights-of-way would have significant adverse
effects on the administration of the recreation area. (86 Stat. 1312; 16
U.S.C. $ 460dd-6)
Sec. 8. [Constructions of roads—Limitations—Report
to Congress.]—
(a) The Secretary together with the Highway Department of the State of
Utah, shall conduct a study of proposed road alinements within and adjacent
to the recreation area. Such study shall locate the specific route of a scenic,
low-speed road, hereby authorized, from Glen Canyon City to Bullfrog
Basin, crossing the Escalante River south of the point where the river has
entered Lake Powell when the lake is at the three thousand seven hundredfoot level. In determining the route for this road, special care shall be taken
to minimize any adverse environmental impact and said road is not required
to meet ordinary secondary road standards as to grade, alinement, and
curvature. Turnouts, overlooks, and scenic vistas may be included in the
road plan. In no event shall said route cross the Escalante River north of
Stephens Arch.
@) The study shall include a reasonable timetable for the engineering,
planning, and construction of the road authorized in section 8(a) and the
Secretary of the Interior shall adhere to said timetable in every way feasible
to him.
(c) The Secretary is authorized to construct and maintain markers and
other interpretive devices consistent with highway safety standards.
(d) The study specified in section 8(a) hereof shall designate what additional roads are appropriate and necessary for full utilization of the area
for the purposes of this Act and to connect with all roads of ingress to, and
egress from the recreation area.
(e) The findings and conclusions of the Secretary and the Highway Department of the State of Utah, specified in section 8(a), shall be submitted
to Congress within two years of the date of enactment of this Act, and shall
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include recommendations
for any further legislation necessary to implement
the findings and conclusions. It shall specify the funds necessary for ap-

propriation in order to meet the timetable fixed in section 8(b). (86 Stat.
1312; 16 U,S.C. $ 460dd-7)
Sec. 9. [Report to the President.]—Within
two years from the date of
enactment of this Act, the Secretary shall report to the President, in accordance with subsections 3(c) and 3(d) of the Wilderness Act (78 Stat. 890;
16 U.S.C. 1132 (c) and (d)), his recommendations as to the suitability or
nonsuitability of any area within the recreation area for preservation as
wilderness, and any designation of any such area as wilderness shall be in
accordance with said Wilderness Act. (86 Stat. 1313; 16 U.S.C. $ 460dd8)
EXPLANATORYNOTE

References in the Text. Sections3(c) and
3(d) of the WildernessAct, referred to in the

text, appear in Volume III at page 1778,

Sec. 10. [Authortiation
of appropriations. ]-There
are hereby authorized to be appropriated such sums as may be necessary to carry out the
purposes of this Act, not to exceed, however, $400,000 for the acquisition
of lands and interests in lands and not to exceed $37,325,400 for development. The sums authorized in this section shall be available for acquisition
and development undertaken subsequent to the approval of this Act. (86
Stat. 1313; 16 U.S.C. $ 460dd-9)
EXPLANATORYNOTE

Legislative Histoq. S. 27, Public Law 92- with amendmentsOctober 14, 1972. House
593 in the 92d Congress.Reported in Senate agrees to Senate amendmentsOctober 14,
from Interior and Insular Affairs June 17, 1972. Companionbill H.R. 15716reported
1971;S. Rept. No, 156. PassedSenateJune in House from Interior and InsularAffairs
21, 1971. PassedHouse, amended, October September26, 1972;H.R. Rept. No. 1446.
13,1972.Senateagreesto Houseamendment
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PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ATOMIC ENERGY COMMISSION
APPROPRIATION
ACT,
1974
[ktracts from] An act makingappropriationsfor pubhcworks for water and power develoPment~inclu~g theCOrpSof En@neers—Citil,theBureauof Rechtnation,theBonneville
Power Administrationand other power agenciesof the Departmentof the Interior, the
Appalachianregionaldevelopmentpro~ms, theFederalPower Commission,theTennessee
Valley Authority, the Atomic Energy Commission,and rehted independentagenciesand
commissions
for the fiscalyearendlngJune30, 1974,andfor otherpurposes.(Act of August
16, 1973,PubhcLaw 93-97,87 Stit. 318)
*

TITLE

*

*

*

*

III—DEPARTMENT
OF THE INTERIOR
BUREAU OF RECLAMATION
*

*

*

*

*

EMERGENCY FUND

[Post Falls Irrigation Distrid— Use of emergency funds.]-For
an additional amount for the “Emergency fund”, as authorized by the Act of
June 26, 1948 (43 U.S.C. 502),...
Prwided, That the Post Falls Irrigation
District, Rathdrum Prairie Project, Idaho, be eligible for use of emergency
funds herein appropriated under the Act ofJune 26, 1948 (62 Stat. 1052),
with repayment to be accomplished under conditions satisfactory to the
Secretary of the Interior. (87 Smt. 323)
EXPLANATORYNOTE

Refmnce in tie Tat. The Act ofJune 26,
1948,referred to in the text, estibhshesan
emergencyfund to assurecontinuousopera*

*

tion of irrigation and power systems.The
1948Act appearsin Volume II at page 891.
*

*

*

[Short tide.]—This
Act may be cited as the “Public Works for Water
and Power Development and Atomic Energy Commission Appropriation
Act, 1974”. (87 Stat. 329)
EXPLANATORYNOTM

Not Hfied.
The extractsfrom Wls Act
reprinted here are not codfied in the U.S.
Code.
Editor’s Note, Provisions Repeatedin Ap
propriation Acts. Provisions which are repeated in two or more appropriation acts

appear herein only in the act in which fimt
used.
Le@slative History. H.R. 8947, Public
Law 93-97 in the 93d Congress.H.R. Rept.
No. 93-327.S. Rept. No. 93-338.H.R. Rept.
No. 93-409(conferencereport).
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An actto authorizetheSecretaryof the Interior to engagein feasibilityinvestigationof certain
potentialwater resourcedevelopments.(Act of October 9, 1973, Public Law 93-122,87
Stat.448)

[New feasibility s~diea autiotizd.]-The
Secretary of the Interior is
hereby authorized to engage in feasibility studies of the following potential
water resource developments:
1. Hood-Clay unit, American River division, Central Valley project, in
Sacramento County and San Joaquin County, California;
2. McGee Creek Reservoir in Atoka County in southeastern Oklahoma;
3. Moorehead unit, Powder division, Pick-Sloan Missouri Basin program, on the Powder River in Powder River County, Montana, and
Campbell County, Wyomin~ and
4. Geary project on the Canadian River in Blaine and Custer Counties,
Oklahoma. (87 Stat. 448)
EXPLANATORYNOTm

Not -fied.
This Act is not codified in
the U.S. Code.
has Reference, Autioriaation of Studies
Required. Section 8 of the Feded Water
Project RecreationAct (PubficLaw 89-72,79
Stat. 213) requires specificauthorizationby
hw for the prepamtionof any feasibilityreport for a water resourceproject under Recbrnationlaw.Section8 appearsin Volume 111
at page 1826.

~tive
History. S. 2075, Public bw
93-122in the93d Congress.Reported in Senate from Interior and InsularAffairsJuly24,
1973;S. Rept. No. 93-342.PassedSemteJuly
26, 1973. P-d
House, amended, September 13, 1973.Senateagreesto HouseamendmentsSeptember25, 1973.Companionbill
H.R. 6576 reported in House from Interior
and InsularAffairsJuly 18, 1973;H.R. Rept.
No. 93-382.
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RELIEF

OF ADLER

CONSTRUCTION

COMPANY

An actfor the relief of Harold C. andVera L. Adler, doing businessasthe Adler Constmction
Company.(Act of October 18, 1973,Primte hw 93-8; 87 Stat. 1099)

[Payment in setiement of claims authorized-Agent’s
or attorney’s fee
limited.]-(a)
In accordance with the opinion, findings of fact, and conclusions of the trial commissioner in United States Court of Claims Congressional Reference Case Numbered
5-70, entitled “Adler Construction
Company against The United States;’ filed October 24, 1972, the Secretary
of the Treasury is authorized and directed to pay, out of any money in the
Treasury not otherwise appropriated, to the Adler Construction Company
of Littleton, Colorado, the sum of $300,000, in full satisfaction of all claims
by such company against the United States for compensation for losses
sustained by such company in connection with a contract between such
company and the Department of the Interior, Bureau of Reclamation, providing for certain work on the Pactola Dam project near Rapid City, South
Dakom.
(b) No part of the amount appropriated in this Act in excess of 10 per
centum thereof shall be paid or delivered to or received by any agent or
attorney on account of services rendered in connection with this claim, and
the same shall be unlawful, any contract to the contrary notwithstanding.
Any person violating the provisions of this Act shall be deemed guilty of a
misdemeanor and upon conviction thereof shall be fined in any sum not
exceeding $1,000. (87 Stat. 1099)
EXPLANATORYNOTE

Le#slatin History. S. 396, Primte Law
93-8in the 93d Congress.Reportedin Senate
from JudiciaryMay 30, 1973; S. Rept. No.
93-178. Passed Senate June 5, 1973. Re-

ported in House from Judiciary August 3,
1973;H.R. Rept. No. 93-447.PassedHouse
October 2, 1973.

November
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ARKANSAS RIVER BASIN COMPACT
[STATES OF ARKANSAS AND OKLAHOMA]
An actto ~nt theconsentof theUnitectSwtesto theArkansasRiver Basii compact,ArbnmsOkbhoma. (Act of November 13, 1973,Pubhc hw 93-152,87 Stit. 569)

[S=. 1. Conwnt of Con~ms
~anted.]-The
consent of Congress is
hereby given to the Arkansas River Basin compact, Arkansas-Oklahoma,
1970, as ratified by the States of Arkansas and Oklahoma as follows:
“ARTICLE

I

“The major purposes of this Compact are:
“A. To promote interstate comity between the States of Arkansas and
Oklahoma;
“B. To provide for an equitable apportionment of the waters of the
Arkansas River between the States of Arkansas and Oklahoma and to promote the orderly development thereofi
“C. To provide an agency for administering the water apportionment
agreed to herein;
“D. To encourage the maintenance of an active pollution abatement program in each of the two States and to seek the further reduction of both
natural and man-made pollution in the waters of the Arkansas River Basin;
and
“E. To facilitate the cooperation of the water administration agencies of
the States of Arkansas and Oklahoma in the total development and management of the water resources of the Arkansas River Basin.
“ARTICLE

11

“As used in this Compact:
“A. The term ‘State’ means either Stite signatory hereto and shall be
construed to include any person or persons, entity or agency of either State
who, by reason of official responsibility or by designation of the Governor
of that State, is acting as an official representative of that State.
“B. The term ‘Arkansas-Oklahoma Arkansas River Compact Commission,’ or the term ‘Commission’ means the agency created by this Compact
for the administration thereof.
“C. The term ‘Arkansas River Basin’ means all of the drainage basin of
the Arkansas River and its tributaries from a point immed~tely below the
confluence of the Grand-Neosho River with the Arkansas River near Muskogee, Oklahoma, to a point immediately below the confluence of Lee
Creek with the Arkansas River near Van Buren, Arkansas, together with
the drainage basin of Spavinaw Creek in Arkansas, but excluding that portion of the drainage basin of the Canadian River above Eufaula Dam.
“D. The term ‘Spavirtaw Creek Subbasin’ means the drainage area of
Spavinaw Creek in the Stite of Arkansas.
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“E. The term ‘Illinois River Suhbasin’ means the drainage area of Illinois
River in the State of Arkansas.
“F. The term ‘Lee Creek Sub-basin’ means the drainage area of Lee
Creek in the State of Arkansas and the State of Oklahoma.
“G. The term ‘Poteau River Sub-basin’ means the drainage area of Poteau
River in the Stite of Arkansas.
“H. The term ‘Arkansas River Subbasin’ means all areas of the Arkansas
River Basin except the four sub-basins described above.
“1. The term ‘water-year’ means a twelve-month period beginning on
October 1, and ending September 30.
‘~. The term ‘annual yield’ means the computed annual gross runoff
from any specified sub-basin which would have passed any certain point on
a stream and would have originated within any specified area under natural
conditions, without any man-made depletion or accretion during the water
year.
“K. The term ‘pollution’ means contamination or other alterations of
the physical, chemical, biological or radiological properties of water or the
discharge of any liquid, gaseous, or solid substances into any waters which
creates, or is likely to result in a nuisance, or which renders or is likely to
render the waters into which it is discharged harmful, detrimental or injurious to public health, safety, or welfare, or which is harmful, detrimental
or injurious to beneficial uses of the water.
“ARTICLE

111

“A. The physical and other conditions peculiar to the Arkansas River
Basin constitute the basis of this Compact, and neither of the States hereby,
nor the Congress of the United States by its consent hereto, concedes that
this Compact established any general principle with respect to any other
interstate stream.
“B. By this Compact, neither State signatory hereto is relinquishing any
interest or right it may have with respect to any waters flowing between
them which do not originate in the Arkansas River Basin as defined by this
Compact.
“ARTICLE

IV

“The States of Arkansas and Oklahoma hereby agree upon the following
apportionment of the waters of the Arkansas River Basin;
“A. The State of Arkansas shall have the right to develop and use the
waters of the Spavinaw Creek Sub-basin subject to the limitation that the
annual yield shall not be depleted by more than fifty percent (50%).
“B. The State of Arkansas shall have the right to develop and use the
waters of the Illinois River Sub-basin subject to the limitation that the annual
yield shall not be depleted by more than sixty percent (60%).
“C. The State of Arkansas shall have the right to develop and use all
waters originating within the Lee Creek Sub-basin in the State of Arkansas,
or the equivalent thereof.
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“D. The State of Oklahoma shall have the right to develop and use all
waters originating within the Lee Creek Sub-basin in the State of Oklahoma,
or the equivalent thereof.
“E. The Smte of Arkansas shall have the right to develop and use the
waters of the Poteau River Sub-basin subject to the limitation that the annual
yield shall not be depleted by more than sixty percent (60%).
“F. The Smte of Oklahoma shall have the right to develop and use the
waters of the Arkansas River Sub-basin subject to the limitation that the
annual yield shall not be depleted by more than sixty percent (60%).
“ARTICLE

V

“A. On or before December 31 of each year, following the effective date
of this Compact, the Commission shall determine the stateline yields of the
Arkansas River Basin for the previous water year.
“B. Any depletion of annual yield in excess of that allowed by the provisions of this Compact shall, subject to the control of the Commission, be
delivered to the downstream State, and said delivery shall consist of not
less than sixty percent (60%) of the current runoff of the basin.
“C. Methods for determining the annual yield of each of the sub-basins
shall be those developed and approved by the Commission.
“ARTICLE

VI

“A. fich State may construct, own and operate for its needs water storage
reservoirs in the other State: Prwided, hmwer, That nothing contained in
this Compact or its ratification by Arkansas or Oklahoma shall be interpreted as granting either State or the parties hereto the right or power of
eminent domain in any manner whatsoever outside the borders of its own
State.
“B. Depletion in annual yield of any sub-basin of the Arkansas River
Basin caused by the operation of any water storage reservoir either heretofore or hereafter constructed by the United S@tes or any of its agencies,
instrumentalities or wards, or by a State, political subdivision thereof, or
any person or persons shall be charged against the State in which the yield
therefrom is utilized.
“C. fich State shall have the free and unrestricted right to utilize the
natural channel of any stream within the Arkansas River Basin for conveyance through the other State of waters released from any water storage
reservoir for an intended downstream point of diversion or use without loss
of ownership of such waters: Pr&ded,
hmwer, That a reduction shall be
made in the amount of water which can be withdrawn at point of removal,
equal to the trmsmission losses.
“ARTICLE

VII

“The States of Arkansas and Oklahoma mutually agree to:
“A. The principle of individual State effort to abate man-made pollution
within each State’s respective borders, and the continuing support of both
States in an active pollution abatement program;
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“B. The cooperation of the appropriate State agencies in the States of
Arkansas and Oklahoma to investigate and abate sources of alleged interstate pollution within the Arkansas River Basin;
“C. Enter into joint programs for the identification and control of sources
of pollution of the waters of the Arkansas River and its tributaries which
are of interstate significance;
“D. The principle that neither State may require the other to provide
water for the purpose of water quality control as a substitute for adequate
waste treatment;
“E. Utilize the provisions of all Federal and State water pollution laws
and to recognize such water quality standards as may be now or hereafter
established under the Federal Water Pollution Control Act in the resolution
of any pollution problems affecting the waters of the Arkansas River Basin.
“ARTICLE

VIII

“A. There is hereby created an interstate administrative agency to be
known as the ‘Arkansas-Oklahoma Arkansas River Compact Commission.’
The Commission shall be composed of three Commissioners representing
the State of Arkansas and three Commissioners representing the State of
Oklahoma, selected as provided below; and, if designated by the President
or an authorized Federal agency, one Commissioner representing the
United States. The President, or the Federal agency authorized to make
such appointments, is hereby requested to designate a Commissioner and
an alternate representing the United States. The Federal Commissioner, if
one be designated, shall be the Chairman and presiding officer of the Commission, but shall not have the right to vote in any of the deliberations of
the Commission.
“B. One Arkansas Commissioner shall be the Director of the Arkansas
Soil and Water Conservation Commission, or such other agency as may be
hereafter responsible for administering water law in the State. The other
two Commissioners shall reside in the Arkansas River drainage area in the
State of Arkansas and shall be appointed by the Governor, by and with the
advice and consent of the Senate, to four-year staggered terms with the
first two Commissioners being appointed simultaneously to terms of two
(2) and four (4) years, respectively.
“C. One Oklahoma Commissioner shall be the Director of the Oklahoma
Water Resources Board, or such other agency as maybe hereafter responsible for administering water law in the State. The other two Commissioners
shall reside within the Arkansas River drainage area in the State of Oklahoma and shall be appointed by the Governor, by and with the advice and
consent of the Senate, to four-year staggered terms, with the first two
Commissioners being appointed simultaneously to terms of two (2) and four
(4) years respectively.
“D. A mjority of the Commissioners of each State and the Commissioner
or his alternate representing the United States, if they are so designated,
must be present to constitute a quorum. In taking any Commission action,
each signatory State shall have a single vote representing the majority opinion of the Commissioners of that State.
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“E. In the case of a tie vote on any of the Commission’s determinations,
order, or other actions, a majority of the Commissioners of either State
may, upon written request to the Chairman, submit the question to arbitration. Arbitration shall not be compulsory, but on the event of arbitration,
there shall be three arbitrators:
“(1) One named by resolution duly adopted by the Arkansas Soil and
Water Conservation Commission, or such other State agency as may be
hereafter responsible for administering water law in the Stite of Arkansas;
and
“(2) One named by resolution duly adopted by the Oklahoma Water
Resources Board, or such other State agency as may be hereafter responsible for administering water law in the State of Oklahoma; and
“(3) The third chosen by the two arbitrators who are selected as pr~
tided above.
If the arbitrators fail to select a third within sixty (60) days following their
selection, then he shall be chosen by the Chairman of the Commission.
“F. The salaries and personal expenses of each Commissioner shall be
paid by the Government which he represents. All other expenses which are
incurred by the Commission incident to the administration of this Compact
shall be borne equally by the two States and shall be paid by the Commission
out of the ‘Arkansas-Oklahoma Arkansas River Compact Fund,’ initiated
and maintained as provided in Article IX(B) (5) below. The States hereby
mutually agree to appropriate sums sufficient to cover its share of the expenses incurred in the administration of this Compact, to be paid into said
fund. Disbursements shall be made from said fund in such manner as may
be authorized by the Commission. Such funds shall not be subject to the
audit and accounting procedures of the States; however, all receipts and
disbursements of funds handled by the Commission shall be audited by a
qualified independent public accountant at regular intervals, and the report
of such audit shall be included in and become a part of the annual report
of the Commission, provided by Article IX(B) (6) below. The Commission
shall not pledge the credit of either State and shall not incur any obli~tions
prior to the availability of funds adequate to meet the same.
“ARTICLE

1X

“A. The Commission shall have the power to:
“(I) Employ such engineering, legal, clerical and other personnel as in
itsjudgment may be necessary for the performance of its functions under
this Compact;
“(2) Enter into contracts with appropriate State or Federal agencies
for the collection, correlation, and presentation of factual data, for the
maintenance of records and for the preparation of reports;
“(3) Estiblish and maintain an office for the conduct of its affairs;
“(4) Adopt and procure a seal for its official use;
“(5) Adopt rules and regulations governing its operations. The pr~
cedures employed for the administration of this Compact shall not be
subject to any Administrative Procedures Act of either State, but shall
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be subject to the provisions hereof and to the rules and regulations of
the Commission: Prwided, hmwer, All rules and regulations of the Commission shall be filed with the Secretary of State of the signatory States.
“(6) Cooperate with Federal and State agencies and political subdivisions of the signatory States in developing principles, consistent with the
provisions of this Compact and with Federal and State policy, for the
storage and release of water from reservoirs, both existing and future
within the Arkansas River Basin, for the purpose of assuring their op
eration in the best interests of the States and the United States;
“(7) Hold hearings and compel the attendance of witnesses for the
purpose of taking testimony and receiving other appropriate and proper
evidence and issuing such appropriate orders as it deems necessary for
the proper administration of this Compact, which orders shall be enforceable upon the request by the Commission or any other interested
party in any court of competent jurisdiction within the county wherein
the subject matter to which the order relates is in existence, subject to
the right of review through the appellate courts of the State of situs. Any
hearing held for the promulgation and issuance of orders shall be in the
county and State of the subject matter of said hearing;
“(8) Make and file official certified copies of any of its findings, recommendations or reports with such officers or agencies of either State,
or the United States as may have any interest in or jurisdiction over the
subject matter. Findings of fact made by the Commission shall be admissible in evidence and shall constitute prima facie evidence of such fact
in any court or before any agency of competent jurisdiction. The making
of findings, recommendations,
or reports by the Commission shall not
be a condition precedent to instituting or maintaining any action or proceeding of any kind by a signatory State in any court, or before any
tribunal agency or officer, for the protection of any right under this
Compact or for the enforcement of any of its provisions;
“(9) Secure from the head of any department or agency of the Federal
or State government such information, suggestions, estimates and statistics as it may need or believe to be useful for carrying out its functions
and as may be available to or procurable by the department or agency
to which the request is addressed;
“(10) Print or otherwise reproduce and distribute all of its proceedings
and reDorts: and
“(1 l) Accept, for the purposes of this Compact, any and all private
donations and gifts and Federal grants of money.
“B. The Commission shall:
“(1) Cause to be established, maintained and operated such stream,
reservoir or other gaging stations as may be necessary for the proper
administration of this Compact;
“(2) Collect, analyze and report on data as to stream flows, water quality, annual yields and such other information as is necessary for the proper
administration of this Compact;
“(3) Continue research for developing methods of determining total
basin yields;
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“(4) Perform all other functions required of it by the Compact and do
all things necessary, proper or convenient in the performance of its duties
thereunder;
“(5) Esmblish and maintain the ‘Arkansas-Okhhoma
Arkansas River
Compact Fund; consisting of any and all funds received by the Commission under the authority of this Compact and deposited in one or
more banks qualifying for the deposit of public funds of the signatory
Stites;
“(6) Prepare and submit an annual report to the Governor of each
signatory State and to the President of the United States covering the
activities of tie Commission for the preceding fiscal year, together with
an accounting of all funds received and expended by it in the conduct
of its work;
“(7) Prepare and submit to the Governor of each of the States of
Arkansas and Oklahoma an annual budget covering the anticipated expenses of the Commission for the following fiscal year; and
“(8) Make available to the Governor or any Stite agency of either State
or to any authorized representative of the United States, upon request,
any information within its possession.
“ARTICLE

X

“A. The provisions hereof shall remain in full force and effect until
changed or amended by unanimous action of the Stites acting through
their Commissioners and until such changes are ratified by the legislatures
of the respective Stites and consented to by the Congress of the United
States in the same manner as this Compact is required to be ratified to
become effective.
“B. This Compact may be terminated at any time by the appropriate
action of the legislature of both signatory S@tes.
“C. ln the event of amendment or termination of the Compact, all rights
established under the Compact shall continue unimpaired.
“ARTICLE

XI

“Nothing in this Compact shall be deemed:
“A. To impair or affect the powers, rights or obligations of the United
States, or those claiming under its authority in, over, and to the waters of
the Arkansas River Basin;
“B. To interfere witi or impair the right or power of either signatory
State to regulate within its boundaries of appropriation, use and control of
waters within that State not inconsistent with its obligations under this
Compact.
“ARTICLE

X11

“If any part or application of this Compact should be declared invalid
by a court of competent jurisdiction, all other provisions and application
of this Compact shall remain in full force and effect.
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“A. This Compact shall become binding and obligatory when it shall have
been ratified by the legislature of each State and consented to by the Congress of the United States, and when the Congressional Act consenting to
this Compact includes the consent of Congress to name and join the United
States as a party in arty litigation in the United States Supreme Court, if
the United States is an indispensable party, and if the litigation arises out
of this Compact or its application, and if a signatory State is a party thereto.
“B. The States of Arkansas and Oklahoma mutually agree and consent
to be sued in the United States District Court under the provisions of Public
Law 87-830 as enacted October 15, 1962, or as may be thereafter amended.
“C. Notice of ratification by the legislature of each State shall be given
by the Governor of that State to the Governor of the other State, and to
the President of the United States, and the President is hereby requested
to give notice to the Governor of each State of consent by the Congress of
the United States.
“IN WITNESS WHEREOF, the authorized representatives have executed
three counterparts hereof such of which shall be and constitute an original,
one of which will be deposited with the Administrator of General Services
of the United States, and one of which shall be forwarded to the Governor
of each State.
“Done at the City of Little Rock, State of Arkansas, this 16th day of
March A. D., 1970.
“FOR OKLAHOMA:
“FOR ARKANSAS:
“GLADE R. KIRKPATRICK,
“S. KEITH JACKSON,
“Committee Member.
“Committee Member.
“MILTON CRAIG,
‘~OHN LUCE,
“Committee Member
“Committee Member.
“Approved: TRIGG TWICHELL, Representative, United States of America.
“Attest: WILLARD B. MILLS, Secretary~’ (87 Stat. 569)
Sec. 2. [~nsent
to joinder of United States.]-In
order to carry out
the purposes of this Act, and the purposes of article XIII of this compact
consented to by Congress by this Act, the congressional consent to this
compact includes and expressly gives the consent of Congress to have the
United States of America named and joined as a party litigant in any litigation in the United States Supreme Court, if the United States of America
is an indispensable party to such litigation, and if the litigation arises out
of this compact, or its application, and if a signatory State to this compact
is a party litigant, in the litigation. (87 Stat. 576).
Sec. 3. [Reservation clause.]—The
right to alter, amend, or repeal this
Act, is expressly reserved. (87 Stat. 576)
EXPUNATORY NOTES

Not tified.
This Act is not codified in
the U.S. Code.
Wss Reference, @naent to Negotiate

timpact, The consentof Congressfor the
Statesof ArkansasandOklahomato negotiate
thiscompactwasgrantedby the Act of June

November

13, 1973
ARKANSAS

RIVER

BASIN COMPACT

2781

28, 1955 (69 Stat. 184). The 1955 Act ap
June 27, 1973;S. Rept. No. 93-268. Passed
Senate June 28, 1973. Passed House,
~rs in Volume II at page 1217.
~slatiw
Histoq, S. 11,Pubhc Law 93- amended,September17,1973.Senateagrees
152in the 93d Congress.Reported in Senate to House amendmentsOctober 30, 1973.
from JudiciaryJune 19, 1973; S. Rept. No. Companionbdl H.R. 8056reported in House
93-227.Rereferred to PublicWorksJune 19, July 23, 1973;H.R. Rept. No. 93-390.
1973.Reported in Senatefrom PublicWorks
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ENDANGERED

SPECIES ACT OF 1973

[Ex@aetsfrom] An act to provide for the conservationof endangeredand threatenedspecies
of fish,wildlife,and phnti, and for other purposes.(Act of December28, 1973,PublicLaw
93-205, 87 Sat. 884)

[SW. 1. Short title.] This Act may be cited as the “Endangered Species
Act of 1973”.
Sec. 2. [Congressional
findings and d~laration
of purposes and policy.]—
(a) The Congress finds and declares that—
(1) various species of fish, wildlife, and plants in the United States have
been rendered extinct as a consequence of economic growth and development untempered by adequate concern and conservation;
(2) other species of fish, wildlife, and plants have been so depleted in
numbers that they are in danger of or threatened with extinction;
(3) these species of fish, wildlife, and plants are of esthetic, ecological,
educational, historical, recreational, and scientific value to the Nation and
its people;
(4) the United States has pledged itself as a soverei~ state in the international community to conserve to the extent practicable the various species
of fish or wildlife and plants facing extinction, pursuant to—
(A) migratory bird treaties with Canada and Mexico;
(B) the Migratory and Endangered Bird Treaty with Japan;
(C) the Convention on Nature Protection and Wildlife Preservation in
the Western Hemisphere;
(D) the International Convention for the Northwest Atlantic Fisheries;
(E) the Internatioml Convention for the High Seas Fisheries of the
North Pacific Ocean;
(F) the Convention on International Trade in Endangered Species of
Wild Fauna and Flora; and
(G) other international agreements.
(5) encouraging the States and other interested parties, through Federal
financial assistance and a system of incentives, to develop and maintain
conservation programs which meet national and international standards is
a key to meeting the Nation’s international commitments and to better
safeguarding, for the benefit of all citizens, the Nation’s heritage in fish,
wildlife, and plants.
(b) The purposes of this Act are to provide a means whereby the ecosystems upon which endangered species and threatened species depend may
be conserved, to provide a program for the conservation of such endangered
species and threatened species, and to take such steps as may be appropriate
to achieve the purposes of the treaties and conventions set forth in subsection (a) of this section.
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(c)(1) It is further declared to be the policy of Congress that all Federal
departments and agencies shall seek to conserve endangered species and
threatened species and shall utilize their authorities in furtherance of the
purposes of this Act.
(2) It is further declared to be the policy of Congress that Federal agencies
shall cooperate with State and local agencies to resolve water resource issues
in concert with conservation of endangered species. (87 Stat. 884; Act of
December 28, 1979,93 Stat. 1225; Act of October 13, 1982,96 Stat. 1426;
16 U.S.C. $ 1531)
EXPLANATORYNOTM

1982Amendm=L The Act of October 13,
1979Amendment. The Act of December
1982 (PubEc bw 97-304, 96 Stat. 1417) 28, 1979(Public Law 96-159,93 Stat. 1226)
amendedsubsection(c) by designatingtheex- amended subsection (a)(5) by substituting
istingprovisionas paragraph(1) and adding “wild~ie, and ptarsts”for “wildfife”. The
paragraph(2). The 1982Act does not appear 1979Act does not appar herein.
herein.
NOTM OFOPINIONS

Operadon of R4asnation proj~
Pyr&d Lake 2

1

2. Pyrakd Lake

The obligationof the Secretaryof the Interior underthe EndangeredSpeciesAct to
1. ~ration of ~lamation projects
releasewater from StampedeReservoirto
The Secretaryof theInterior hasanfilrmconservethe endangeredcui-uif~h populaative obligationunder section2(c) of the En- tion and the threatenedLahontancutthroat
dangeredSpeciesAct to operate Reclamation troutof PyramidLaketakespriorityover his
projectsto conserveendangeredand threat- obligationunderthe WashoeProjectAct to
ened species,and is not limitedmerely to the sellwaterfrom the reservoiron a basisthat
obligation under xction 7(a) of the Act to willreimbursethe UnitedSates for the cost
avoid actionswhichmight ‘jeopardize” such of the project. Carsm-me
Water Cmer-

sPecies.cars~-~c~e Watw c~seman~ D~ttictv. Watt, 549 F. Supp.704 (D. Nev. 1982).
[Editor’snote: This holdingwasaffirmed sub
Water Cmsema~ Dtitrict
nom. Carsm-Tm&e
u. Clark,741 F. 2d 257 (9th Clr. 1984),cert.
denied, 105 S. Ct. 1842(1985).]

Dtitrict v. Watt, 537 F. Supp. 106 (D.
Nev. 1982) and 549 F. Supp. 704 (D. Nev.
1982). [Editor’s note This holding was afWater Cmerfirmed subnom. Carsm-Tmtie
varsqDtitrictv. Clark, 741 F. 2d 257 (1984),
cert. denied, 105 S. Ct. 1842(1985).]
mrsq

Sec. 3. [Definitions.]-For
the purpose of this chapter(1) The term “alternative courses of action” means all alternatives and
thus is not limited to original project objectives and agency jurisdiction.
(2) The term “commercial activity” means all activities of industry and
trade, including, but not limited to, the buying or selling of commodities
and activities conducted for the purpose of facilitating such buying and
selling: Prtided,
hmaer, That it does not include exhibition of commodities
by museums or similar cultural or historical organizations.
(3) The terms “conserve”,
“conserving”,
and ‘Cconsewation”
mean to
use and the use of all methods and procedures which are necessary to bring
any endangered species or threatened species to the point at which the
measures provided pursuant to this Act are no longer necessary. Such methods and procedures include, but are not limited to, all activities associated
with scientific resources management such as research, census, law enforcement, habitat acquisition and maintenance, propagation, live trapping, and
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transplantation, and, in the extraordinary case where population pressures
within a given ecosystem cannot be otherwise relieved, may include regulated taking.
means the Convention on International
(4) The “term “Convention”
Trade in Endangered Species of Wild Fauna and Flora, signed on March
3, 1973, and the appendices thereto.
(5)(A) The term “critical habitat” for a threatened or endangered species
means—
(i) the specific areas within the geographical area occupied by the species, at the time it is listed in accordance with the provisions of section
4 of this Act, on which are found those physical or biological features (I)
essential to the conservation of the species and (II) which may require
special management considerations or protection; and
(ii) specific areas outside the geographical area occupied by the species
at the time it is listed in accordance with the provisions of section 4 of
this Act. ,, uDon a determination bv the Secretarv, that such areas are essential for the conservation of th~ species.
(B) Critical habitat may be established for those species now listed as
threatened or endangered species for which no critical habitat has heretofore been established as set forth in subparagraph (A) of this paragraph.
(C) Except in those circumstances determined by the Secretary, critical
habitat shall not include the entire geographical area which can be occupied
by the threatened or endangered species.
(6) The term “endangered species” means any species which is in danger
of extinction throughout all or a significant portion of its range other than
a species of the Class Insects determined by the Secretary to constitute a
pest whose protection under the provisions of this Act would present an
overwhelming and overriding risk to man.
(7) The term “Federal agency” means any department, agency, or instrumentality of the United States.
(8) The term “fish or wildlife” means any member of the animal kingdom,
including without limitation any mammal, fish, bird (including any migratory, nonmigratory, or endangered bird for which protection is also afforded by treaty or other international agreement), amphibian, reptile,
mollusk, crustacean, arthropod or other invertebrate, and includes any part,
product, egg, or offspring thereof, or the dead body or parts thereof.
includes, among other things, any
(9) The term “foreign commerce”
transaction—
(A) between persons within one foreign country;
(B) between persons in two or more foreign countries;
(C) between a person within the United States and a person in a foreign
country; or
(D) between persons within the United States, where the fish and wildlife in question are moving in any country or countries outside the United
States.
(10) The term “import” means to land on, bring into, or introduce into,
or attempt to land on, bring into, or introduce into, any place subject to

December

28, 1973
ENDANGERED

SPECIES ACT—SEC.

3

2785

the jurisdiction of the United States, whether or not such landlng, bringing,
or introduction constitutes an importation within the meaning of the customs laws of the United States.
(11) Repealed. Pub. L. 97-304, $ 4(b), Oct. 13, 1982,96 Stat. 1420.
(12) The term “permit or license applicant” means, when used with respect to an action of a Federal agency for which exemption is sought under
section 7, any person whose application to such agency for a permit or
license has been denied primarily because of the application of section 7(a)
to such agency action.
(13) The term “person” means an individual, corporation, partnership,
trust, association, or any other private entity, or arty officer, employee,
agent, department, or instrumentality of the Federal Government, of any
State or political subdivision thereof, or of any foreign government.
(14) The term “plant” means any member of the plant kingdom, including seeds, roots and other parts thereof.
(15) The term “Secretary” means, except as otherwise herein provided,
the Secretary of the Interior or the Secretary of Commerce as program
responsibilities are vested pursuant to the provisions of Reorganization Plan
Numbered 4 of 1970; except that with respect to the enforcement of the
provisions of this Act and the Convention which pertain to the importation
or exportation of terrestrial plants, the term means the Secretary of Agriculture.
(16) The term “species “ includes any subspecies of fish or wildlife or
plants, and any distinct population segment of any species of vertebrate fish
or wildlife which interbreeds when mature.
(17) The term “State” means any of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, American Samoa, the Virgin
Islands, Guam, and the Trust Territory of the Pacific Islands.
(18) The term “State agency” means any State agency, department,
board, commission, or other governmental entity which is responsible for
the management and conservation of fish, plant, or wildlife resources within
a State.
(19) The term “take” mems to harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt to engage in any such conduct.
(20) The term “threatened species” means any species which is likely to
become an entigered
species within the foreseeable future throughout
all or a significant portion of its range.
(21) The term “United States”, when used in a geographical context,
includes all States. (87 Stat. 885; Act of July 12, 1976, 90 Stat. 913; Act of
November 10, 1978, 92 Stat. 3751; Act of December 28, 1979, 93 Stat.
1225; Act of October 13, 1982, 96 Stat. 1420; 16 U.S.C. $ 1532)
EXPLANATORYNOTN

Reference in tie TexL The customslaws,
referred to in para~aph (10) of the text, are
setout in Title 19of the United StatesCode.
These lawsdo not appear herein.
Reference in the Text. Reorganization

Plan No. 4 of 1970,referred to in paragraph
(15) of thetext,effective October 3,1970 (35
F.R. 15627,84 Stat. 2090), is set out in the
Appendix to Thle 5 of the United States
Code. It does not appearherein.
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Sec. 4. (a) [Criteria for determination
of endangered or threatened
species by Secretary of Interior— Responsibilities
of Secretary of bmmerc+Designation
of critical habitat.]—( 1) The Secretary shall by regulation promulgated in accordance with subsection (b) of this section
determine whether any species is an endangered species or a threatened
species because of any of the following factors:
(A) the present or threatened destruction, modification, or curtailment
of its habhat or range;
(B) overutilization for commercial, recreational, scientific, or educational purposes;
(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms; or
(E) other natural or manmade factors affecting its continued existence.
(2) With respect to any species over which program responsibilities have
been vested in the Secretary of Commerce pursuant to Reorganization Plan
Numbered 4 of 1970—
(A) in any case in which the Secretary of Commerce determines that
such species should—
O) be listed as an endangered species or a threatened species, or
fii) be changed in status from a threatened species to an endangered
species,
he shall so inform the Secretary of the Interior; who shall list such species
in accordance with this section;
(B) in any case in which the Secretary of Commerce determines that
such species should—
(i) be removed from any list published pursuant to subsection (c)
of this section, or
(ii) be changed in status from an endangered species to a threatened
species,
he shall recommend such action to the Secretary of the Interior, and the
Secretary of the Interior, if he concurs in the recommendation,
shall
implement such action; and
(C) the Secretary of the Interior may not list or remove from any list
any such species, and may not change the status of any such species which
are listed, without a prior favorable determination made pursuant to this
section by the Secretary of Commerce.
(3) The Secretary, by regulation promulgated in accordance with subsection @) and to the maximum extent prudent and determinable—
(A) shall, concurrently with making a determination under paragraph
(1) that a species is an endangered species or a threatened species, designate any habitat of such species which is then considered to be critical
habitat; and
(B) may, from time-to-time thereafter as appropriate, revise such
designation.
b) [Basis for determination
of endangered or threatened speeies—
Basis for designation of critical habitat—Secretarial
action on petitions
received from interested ~rsons concerning endangered or threatened
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species-Secretarial
action on petition receivd
from interested persons
concerning critical habitat-One
year time limit from time general notice
filed in Federal Register to publish final regulation or to extend time
limit or to withdraw proposed regulation-Final
regulation designating
status of species to be accompanied by final re@ation
designating critical habit—Exceptions—Emergen~
re~lations-summaq
of ~~
on
which regulation based to be published with all proposed and final re~
dations.]-(l)(A)
The Secretary shall make determinations required by
subsection (a)(1) solely on the basis of the best scientific and commercial
data available to him after conducting a review of the status of the species
and after taking into account those efforts, if any, being made by any State
or forei~ nation, or any political subdivision of a State or foreign nation,
to protect such species, whether by predator control, protection of habitat
and food supply, or other conservation practices, within any area under its
jurisdiction; or on the high seas.
(B) In carrying out this section, the Secretary shall give consideration to
species which have been—
(i) designated as requiring protection from unrestricted commerce by
any foreign nation, or pursuant to any international agreement; or
(ii) identified as in danger of extinction, or likely to become so within
the foreseeable future, by any State agency or by any agency of a foreign
nation that is responsible for the conservation of fish or wildlife or plants.
(2) The Secretary shall designate critical habitat, and make revisions thereto,
under subsection (a)(3) of this section on the basis of the best scientific data
available and after taking into consideration the economic impact, and any
other relevant impact, of specifying any particular area as critical habibt.
The Secretary may exclude any area from critical habitat if he determines
that the benefits of such exclusion outweigh the benefits of specifying such
area as part of the critical habitat, unless he determines, based on the best
scientific and commercial data available, that the failure to designate such
area as critical habitat will result in the extinction of the species concerned.
(3)(A) To the maximum extent practicable, within 90 days after receiving
the petition of an interested person under section 553(e) of title 5, United
States Code, to add a species to, or to remove a species from, either of the
lists published under subsection (c) the Secretary shall make a finding as to
whether the petition presents substantial scientific or commercial information indicating that the petitioned action may be warranted. If such a
petition is found to present such information, the Secretary shall promptly
commence a review of the status of the species concerned. The Secretary
shall promptly publish each finding made under this subparagraph in the
Federal Register.
(B) Within 12 months after receiving a petition that is found under subparagraph (A) to present substantial information indicating that the petitioned action may be warranted, the Secretary shall make one of the
following findings:
(i) The petitioned action is not warranted, in which case the Secretary
shall promptly publish such finding in the Federal Register.
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~i) The petitioned action is warranted, in which case the Secretary shall
promptly publish in the Federal Register a general notice and the complete text of a proposed regulation to implement such action in accordance with paragraph (5).
(iii) The petitioned action is warranted, but that—
(1) the immediate proposal and timely promulgation of a final regulation implementing the petitioned action in accordance with paragraphs (5) and (6) is precluded by pending proposals to determine
whether any species is an endangered species or a threatened species,
and
(II) expeditious progress is being made to add qualified species to
either of the lists published under subsection (c) and to remove from
such lists species for which the protections of this Act are no longer
necessary,
in which case the Secretary shall promptly publish such finding in the
Federal Register, together with a description and evaluation of the reasons and data on which the finding is based.
(C)(i) A petition with respect to which a finding is made under subparagraph (B)(iii) shall be treated as a petition that is resubmitted to the Secretary under subparagraph (A) on the date of such finding and that presents
substantial scientific or commercial information that the petitioned action
may be warranted.
(ii) Any negative finding described in subparagraph (A) and any finding
described in subparagraph (B)(i) or (iii) sbll be subject to judicial review.
(D)fi) To the maximum extent practicable, within 90 days after receiving
the petition of an interested person under section 553(e) of title 5, United
States Code, to revise a critical habitat designation, the Secretary shall make
a finding as to whether the petition presents substantial scientific information indicating that the revision may be warranted. The Secretary shall
promptly publish such finding in the Federal Register.
(ii) Within 12 months after receiving a petition that is found under clause
(i) to present substantial information indicating that the requested revision
may be warranted, the Secretary shall determine how he intends to proceed
with the requested revision, and shall promptly publish notice of such intention in the Federal Register.
(4) Except as provided in paragraphs (5) and (6) of this subsection, the
provisions of section 553 of title 5, United States Code, (relating to rulemaking procedures), shall apply to any regulation promulgated to carry out
the purposes of this Act,
(5) With respect to any regulation proposed by the Secretary to implement
a determination, designation, or revision referred to in subsection (a)( 1) or
(3) of this section, the Secretary shall—
(A) not less than 90 days before the effective date of the regulation—
O) publish a general notice and the complete text of the proposed
regulation in the Federal Register, and
(ii) give actual notice of the proposed regulation (including the
complete text of the regulation) to the State agency in each State in
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which the species is believed to occur, and to each county or equivalent
jurisdiction. in which the species is believed to occur, and invite the
comment of such agency, and each such jurisdiction, thereon;
(B) insofar as practical, and in cooperation with the Secremry of State,
give notice of the proposed regulation to each foreign nation in which
the species is believed to occur or whose citizens harvest the species on
the high seas, and invite the comment of such nation thereon;
(C) give notice of the proposed regulation to such professional scientific
organizations as he deems appropriate;
(D) publish a summary of the proposed regulation in a newspaper of
general circulation in each area of the United States in which the species
is believed to occur: and
(E) promptly hold one public hearing on the proposed regulation if
any person files a request for such a hearing within 45 days after the date
of publication of general notice.
(6)(A) Within the one-year period beginning on the date on which general
notice is published in accordance with paragraph (5)(A)(i) regarding a proposed regulation, the Secretary shall publish in the Federal Register—
(i) if a determination as to whether a species is an endangered species
or a threatened species, or a revision of critical habitat, is involved,
either—
(1) a final regulation to implement such determination,
(II) a final regulation to implement such revision or a finding that
such revision should not be made,
(111) notice that such one-year period is being extended under
subparagraph (B)(i), or
(IV) notice that the proposed regulation is being withdrawn under
subparagraph (B)(ii), together with the finding on which such withdrawal is based; or
(ii) subject to subparagraph (C), if a designation of critical habitat is
involved. either—
(1) a fiml regulation to implement such designation, or
(11) notice that such one-year period is being extended under such
subparagraph.
(B)(i) If the Secretary finds with respect to a proposed regulation referred
to in subparagraph (A)(i) that there is substantial disagreement re~rding
the sufficiency or accuracy of the available data relevant to the determination or revision concerned, the Secretary may extend the one-year period
specified in subparagraph (A) for not more than six months for purposes
of soliciting additional data.
(ii) If a proposed regulation referred to in subparagraph (A)(i) is not
promulgated as a final regulation within such one-year period (or longer
period if extension under clause (i) applies) because the Secretary finds that
there is not sufficient evidence to justify the action proposed by the regulation, the Secretary shall immediately withdraw the regulation. The finding on which a withdrawal is based shall be subject to judicial review. The
Secretary may not propose a regulation that has previously been withdrawn
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under this clause unless he determines that sufficient new information is
avaikble to warrant such proposal.
(iii) If the one-year period specified in subparagraph (A) is extended under
clause (i) with respect to a proposed regulation, then before the close of
such extended period the Secretary shall publish in the Federal Register
either a final regulation to implement the determination or revision concerned, a finding that the revision should not be made, or a notice of
withdrawal of the regulation under clause (ii), together with the finding on
which the withdrawal is based.
(C) A final regulation designating critical habitat of an endangered species
or a threatened species shall be published concurrently with the final regulation implementing the determination that such species is endangered or
threatened, unless the Secretary deems that—
~) it is essential to the conservation of such species that the regulation
implementing
such determination
be promptly published; or
~i) critical habitat of such species is not then determinable,
in which
case the Secretary, with respect to the proposed regulation to designate
such habitat, may extend the one-year period specified in subparagraph
(A) by not more than one additional year, but not hter than the close of
such additional year the Secretary must publish a final regulation, based
on such data as may be available at that time, designating, to the maximum
extent prudent, such habitat.
(7) Neither paragraph (4), (5), or (6) of this subsection nor section 553
of title 5, United States Code, shall apply to any regulation issued by the
Secretary in regard to any emergency posing a significant risk to the wellbeing of any species of fish or wildlife or plants, but only if—
(A) at the time of publication of the regulation in the Federal Register
the Secretary publishes therein detailed reasons why such regulation is

necessary; and
(B) in the case such regulation applies to resident species of fish or
wildlife, or plants, the Secretary gives actual notice of such regulation to
the State agency in each State in which such species is believed to occur.
Such regulation shall, at the discretion of the Secretary, take effect immediately upon the publication of the regulation in the Federal Register.
Any regulation promulgated
under the authority of this paragraph shall
cease to have force and effect at the close of the 240-day period following
the date of publication unless, during such 240-day period, the rulernaking
procedures which would apply to such regulation without regard to this
paragraph are complied with. If at any time after issuing an emergency
regulation the Secretary determines, on the basis of the best appropriate
data available to him, that substantial evidence does not exist to warrant
such regulation, he shall withdraw it,
(8) The publication in the Federal Register of any proposed or final
regulation which is necessary or appropriate to carry out the purposes of
this Act shall include a summary by the Secretary of the data on which such
regulation is based and shall show the relationship of such data to such
regulation; and if such regulation designates or revises critical habitat, such

December

28, 1973

ENDANGERED

SPECIES ACT—SEC.

4(e)

2791

summary shall, to the maximum extent practicable, also include a brief
description and evaluation of those activities (whether public or private)
which, in the opinion of the Secretary, if undertaken may adversely modify
such habitat, or may be affected by such designation.
(c) [Publication
in Federal Re@ster of a list of all species determined
to be threaten~
or endangered-Revision
from time to tim+stitis
to
be r~ewed
at least every five years.]-(1)
The Secretary of the Interior
shall publish in the Federal Register a list of all species determined by him
or the Secretiry of Commerce
to be endangered
species and a list of all
species determined by him or the Secretary of Commerce to be threatened
species. Each list shall refer to the species contained therein by scientific
and common name or names, if any, specify with respect to each such species
over what portion of its range h is endangered or threatened, and specify
any critical habl~t within such range. The Secretary shall from time to
time revise each list published under the authority of this subsection to
reflect recent determinations,
designations, and revisions made in accordance with subsections (a) and @).
(2) The Secretary shall—
(A) conduct, at least once every five years, a review of all species included in a list which is published pursuant to paragraph (l) and which
is in effect at the time of such review; and
(B) determine on the basis of such review whether any such species
should—
(i) be removed from such list;
(ii) be changed in status from an endangered species to a threatened
species; or
(iii) be changed in status from a threatened species to an endangered species.
Each determination
under subparagraph (B) shall be made in accordance
with the provisions of subsections (a) and (b) of this section.
(d) [Wretary
of Interior authorized to prom~gate
re~ations
for the
protection of listed threatened and endangered
species.]-Whenever
any
species is listed as a threatened species pursuant to subsection (c) of this
section, the Secretary shall issue such regulations as he deems necessary and
advisable to provide for the conservation of such species. The Secretary
may by regulation prohibit with respect to any threatened species any act
prohibited under section 9(a)(1), in the case of fish or wildlife, or section
9(a)(2), in the case of plants, with respect to endangered species; except that
with respect to the taking of resident species of fish or wildlife, such regulations shall apply in any State which has entered into a cooperative agreement pursuant to section 6(c) of this Act only to the extent that such
regulations have also been adopted by such State.
(e) [Criteria for treating any species as endangered
or threatened even
though not listed. ]-The
Secretary may, by regulation, and to the extent
he deems advisable, treat any species as an endangered species or threatened
species even though h is not listed pursuant to section 4 of this Act if he
finds that—
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(A) such species so closely resembles in appearance, at the point in
question, a species which has been listed pursuant to such section that
enforcement personnel would have substantial difficulty in attempting to
differentiate between the listed and unlisted species;
(B) the effect of this substantial difficulty is an additional threat to an
endangered or threatened species; and
(C) such treatment of an unlisted species will substantially facilitate the
enforcement and further the policy of this Act.
(f) [Secretary to develop and implement recovery plans for conservation and survival of endangered and threatened species.]-The
Secretary
shall develop and implement plans (hereinafter in this subsection referred
to as “recovery plans”) for the conservation and survival of endangered
species and threatened species listed pursuant to this section, unless he finds
that such a plan will not promote the conservation of the species. The
Secretary, in developing and implementing recovery plans (1) shall, to the
maximum extent practicable, give priority to those endangered species or
threatened species most likely to benefit from such plans, particularly those
species that are, or may be, in conflict with construction or other developmental projects or other forms of economic activity, and (2) may procure
the services of appropriate public and private agencies and institutions, and
other qualified persons. Recovery teams appointed pursuant to this subsection shall not be subject to the Federal Advisory Committee Act.
(g) [Agency guidelines-Publication
in Federd Register-Sco~Pr&
posals and amendment*Notice
and opportunity for comments.]—The
Secretary shall establish, and publish in the Federal Register, agency guidelines to insure that the purposes of this section are achieved efficiently and
effectively. Such guidelines shall include, but are not limited to—
(1) procedures for recording the receipt and the disposition of petitions
submitted under subsection O)(3) of this section;
(2) criteria for making the findings required under such subsection
with respect to petitions;
(3) a ranking system to assist in the identification of species that should
receive priority review under subsection (a)(1) of this section; and
(4) a system for developing and implementing, on a priority basis, recovery plans under subsection (~ of this section.
The Secretary shall provide to the public notice of, and opportunity to
submit written comments on, any guideline (including any amendment
thereto) proposed to be established under this subsection.
(h) [Submission to State agency of justification for regulations inconsistent with State agency’s comments or petition.]-If,
in the case of any
regulation proposed by the Secretary under the authority of this section,
a State agency to which notice thereof was given in accordance with subsection (b)(5)(A)fii) of this section files comments disagreeing with all or
part of the proposed regulation, and the Secretary issues a final regulation
which is in conflict with such comments, or if the Secretiry fails to adopt
a regulation pursuant to an action petitioned by a State agency under subsection the Secretary shall submit to the Sate agency a written justification
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for his failure to adopt regulations consistent with the agency’s comments
or petition. (87 Stat. 888; Act of July 12, 1976, 90 Stat. 911; Act of November 10, 1978, 92 Stat. 3764, 3766; Act of December 28, 1979, 93 Stat.
1225; Act of October 13, 1982, 96 Stat. 1411; 16 U.S.C. $1533)
EXPUNATORY NOTm

Reference in the Text. Reorganization
Plan No. 4 of 1970,referred to in subsection
(a)(2) of the text, effective October 3, 1970
(35 F.R. 15627,84 Stat. 2090), is set out in
the Appendix to Thle 5 of the United States
Code. It does not appearherein.
Referenm in the TexL The Federal Adviso~ Committee Act (Act of October 6,
1972, Public Law 92-463, 86 Stat. 770) as

amended,referred to in subsection(Q of the
text, is set out in the Appendix to Title 5 of
the United StatesCode. The Act desk with
standardpolicies and procedures to be ap
pfied to committees, boards, commissions,
councilsand similargroups which adviseofficers and agenciesin the Executive Branch
of the Federaltivemment. The Act appears
in the Appendix in SupplementL

See. 5. [Secretaries of Interior and A@culture
to implement conservation program-Autiofiation
to acquire lands to carry out program—
Finds available to acquire lands.]—(a) The Secretary, and the Secretary
of Agriculture with respect to the National Forest System, shall establish
and implement a program to conserve fish, wildlife, and plants, including
those which are listed as endangered species or threatened species pursuant
to section 4 of this Act. To carry out such a program, the appropriate
Secretary—
(1) shall utilize the land acquisition and other authority under the Fish
and Wildlife Act of 1956, as amended, the Fish and Wildlife Coordination
Act, as amended, and the Migratory Bird Conservation Act, as appropriate; and
(2) is authorized to acquire by purchase, donation, or otherwise, lands,
waters, or interest therein, and such authority shall be in addition to any
other land acquisition authority vested in him.
(b) Funds made available pursuant to the Land and Water Conservation
Fund Act of 1965, as amended, may be used for the purpose of acquiring
lands, waters, or interests therein under subsection (a) of this section. (87
Stat. 889; Act of November 10, 1978, 92 Stat. 3766; 16 U.S.C. $ 1534)
EXPUNATORY NOT=

Referena in tie Text. The FishandWildlife Act of 1956 (Act of August 8, 1956, 70
Stat.119),referred to in subsection(a) of the
text, establishedthe United StatesFish and
Wddfife Service and set forth the purposes
anddutiesof thatorgrmtition. The 1956Act
does not appearherein.
Referenee in he TexL The Fishand Wildlife Coordination Act of August 12, 1958
(Pubfic bw 85-624, 72 Stat. 563), referred
to in subsection(a) of the text, de~ withpr~
vidmg more effeetive integrationof fish and
wildlife programs with federal water resourcesdevelopments.The 1958Act appears
in ~ohme 11at page 1434.
H-ee
in tie Tex& The Migratoq Bird

ConservationAct (Act of Februa~ 18, 1929,
45 Stat. 1222), as amended, referred to in
subsection(a) of the text, es~blishedthe Migrato~ Bird ConservationCommissionto acquire lands to conserve and preserve
migrato~ birds.The 1929 Act does not ap
pear herein.
Referenm in the TexL The Land and
Water ConservationFund Act of 1965 (Act
of September3, 1964,PubficLaw 88-578,78
Stat. 897), as amended, referred to in sub
section@) of the text,providesfor acquisition
anddevelopmentof bmdand waterareasand
recreationfaci~iies.The 1965Act appearsin.
Volume 111at page 1785.
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Sec. 6. [Secretary to cooperate with States in carrying out conservation
program —Secretary authorized to enter into cooperative
agreements
with States that have “adequate and active” endangered and threatened
species programs-Criteria
for determining “adequate and active” pr~
grams-Secretary
authorized to provide financial assistance to States that
have entered into cooperative
agreements—Criteria
for allocating
funds-Provisions
of cooperative agreements-All
actions subjwt to F
riodic review-Conflicts
betieen Federal and State laws—Definition
of
“establishment
period”— Applicability
of prohibitions
and authorized
actions— Secretary authorized to promulgate necessary regulations.]—
(a) In carrying out the program authorized by this Act, the Secretary
shall cooperate to the maximum extent practicable with the States. Such
cooperation shall include consultation with the States concerned before
acquiring any land or water, or interest therein, for the purpose of conserving any endangered species or threatened species.
(b) The Secretary may enter into agreements with any State for the administration and management of any area established for the conservation of
endangered species or threatened species. Any revenues derived from the
administration of such areas under these agreements shall be subject to the
provisions of section 401 of the Act of June 15, 1935.
(c)(1) In furtherance of the purposes of this chapter, the Secretary is
authorized to enter into a cooperative agreement in accordance with this
section with any State which establishes and maintains an adequate and
active program for the conservation of endangered species and threatened
species. Within one hundred and twenty days after the Secretary receives
a certified copy of such a proposed State program, he shall make a determination whether such program is in accordance with this Act. Unless he
determines, pursuant to this paragraph, that the State program is not in
accordance with this Act, he shall enter into a cooperative agreement with
the State for the purpose of assisting in implementation of the Stite program. In order for a State program to be deemed an adequate and active
program for the conservation of endangered species and threatened species,
the Secretary must find, and annually thereafter reconfirm such finding,
that under the State program—
(A) authority resides in the State agency to conserve resident species
of fish or wildlife determined by the State agency or the Secretary to be
endangered or threatened;
(B) the State agency has established acceptable conservation programs,
consistent with the purposes and policies of this Act, for all resident
sDecies of fish or wildlife in the State which are deemed bv, the Secretary
t: be endangered or threatened, and has furnished a copy of such plan
and program together with all pertinent details, information, and data
requested to the Secretary;
(C) the Stite agency is authorized to conduct investigations to determine the status and requirements for survival of resident species of fish
and wildlife;
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(D) the S@te agency is authorized to establish programs, including the
acquisition of land or aquatic habimt or interests therein, for the conservation of resident endangered or threatened species of fish or wildlife;
and
(E) provision is made for public participation in designating resident
species of fish or wildlife as endangered or threatened; or that under the
State program—
O) the requirements set forth in subparagraphs (C), (D), and (E) of this
paragraph are complied with, and
(ii) plans are included under which immediate attention will be given
to those resident species of fish and wildlife which are determined by the
Secretary or the Smte agency to be endangered or threatened and which
the Secretary and the State agency agree are most urgently in need of
conservation programs; except that a cooperative agreement entered into
with a State whose program is deemed adequate and active pursuant to
clause (i) and this clause shall not affect the applicability of prohibitions
set forth in or authorized pursuant to section 4(d) or section 4(a)(I) with
respect to the taking of any resident endangered or threatened species.
(2) In furtherance of the purposes of this Act the Secretary is authorized
to enter into a cooperative agreement in accordance with this section with
any State which establishes and maintains an adequate and active program
for the conservation of endangered species and threatened species of plants.
Within one hundred and twenty days after the Secretary receives a certified
copy of such a proposed S@te program, he shall make a determination
whether such program is in accordance with this Act. Unless he determines,
pursuant to this paragraph, that the State program is not in accordance
with this Act, he shall enter into a cooperative agreement with the State
for the purpose of assisting in implementation of the State program. In
order for a State program to be deemed an adequate and active program
for the conservation of entigered
species of plants and threatened species
of plants, the Secretary must find, and annually thereafter reconfirm such
finding, that under the State program—
(A) authority resides in the State agency to conserve resident species
of plants determined by the State agency or the Secretary to be endangered or threatened;
(B) the State agency has established acceptable conservation programs,
consistent with the purposes and policies of this Act, for all resident
species of plants in the State which are deemed by the Secretary to be
endangered or threatened, and has furnished a copy of such plan and
program together with all pertinent detiils, information, and data requested to the Secretary;
(C) the State agency is authorized to conduct investigations to determine the status and requirements for survival of resident species of plants;
and
(D) provision is made for public participation in designating resident
species of plants as endangered or threatened; or that under the S@te
program—
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(i) the requirements set forth in subparagraphs (C) and (D) of this
paragraph are complied with, and
(ii) plans are included under which immediate attention will be given
to those resident species of plants which are determined by the Secretary
or the State agency to be endangered or threatened and which the Secretary and the State agency agree are most urgently in need of conservation programs; except that a cooperative agreement entered into with
a State whose program is deemed adequate and active pursuant to clause
(i) and this clause shall not affect the applicability of prohibitions set forth
in or authorized pursuant to section 4(d) or section 9(a)(1) of this title
with respect to the taking of any resident endangered or threatened
species.
(d)(l) The Secretary is authorized to provide financial assistance to any
State, through its respective State agency, which has entered into a coop
erative agreement pursuant to subsection (c) of this section to assist in
development of programs for the conservation of endangered and threatened species. The Secretary shall make an allocation of appropriated funds
to such States based on consideration of—
(A) the international commitments of the United S~tes to protect endangered species or threatened species;
(B) the readiness of a State to proceed with a conservation program
consistent with the objectives and purposes of this Act;
(C) the number of endangered species and threatened species within a
State;
(D) the potential for restoring endangered species and threatened species within a State; and
(E) the relative urgency to initiate a program to restore and protect
an endangered species or threatened species in terms of survival of the
species.
So much of any appropriated funds allocated for obligation to any Stite
for any fiscal year as remains unobligated at the close thereof is authorized
to be made available to that State until the close of the succeeding fiscal
year. Any amount allocated to any State which is unobligated at the end of
the period during which it is available for expenditure is authorized to be
made available for expenditure by the Secretary in conducting programs
under this section.
(2) Such cooperative agreements shall provide for (A) the actions to be
taken by the Secretary and the States; (B) the benefits that are expected to
be derived in connection with the conservation of endangered or threatened
species; (C) the estimated cost of these actions; and (D) the share of such
costs to be borne by the Federal Government and by the States; except
that—
(i) the Federal share of such program costs shall not exceed 75 percent
of the estimated program cost stated in the agreement; and
(ii) the Federal share may be increased to 90 percent whenever two or
more Stites having a common interest in one or more endangered or
threatened species, the conservation of which may be enhanced by co-
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operation of such S@tes, enter jointly into an agreement with the Secretary.
The Secretary may, in his discretion, and under such rules and regulations
as he may prescribe, advance funds to the State for financing the United
Smtes pro rata share agreed upon in the cooperative agreement. For the
purposes of this section, the non-Federal share may, in the discretion of the
Secretary, be in the form of money or real property, the value of which
will be determined by the Secretary, whose decision shall be final.
(e) Any action taken by the Secretary under this section shall be subject
to his periodic review at no greater than annual intervals.
(f) Any State law or regulation which applies with respect to the importation or exportation of, or interstate or foreign commerce in, endangered
species or threatened species is void to the extent that it may effectively (1)
permit what is prohibited by this Actor by any regulation which implements
this Act, or (2) prohlbh what is authorized pursuant to an exemption or
permit provided for in this Act or in any regulation which implements this
Act. This Act shall not otherwise be construed to void any State law or
regulation which is intended to conserve migratory, resident, or introduced
fish or wildlife, or to permit or prohibit sale of such fish or wildlife. Any
State law or regulation respecting the taking of an endangered species or
threatened species may be more restrictive than the exemptions or permits
provided for in this Actor in any regulation which implements this Act but
not less restrictive than the Prohibitions so defined.
(g)(1) For purposes of thi~ subsection, the term “establishment period”
means, with respect to any State, the period beginning on the date of enactment of this Act, and ending on whichever of the following dates first
occurs: (A) the date of the close of the 120hy
period following the adjournment of the first regular session of the legislature of such Stite which
commences after such date of enactment. or (B)
,, the date of the close of
the 15-month period following such date of enactment.
(2) The prohibitions set forth in or authorized pursuant to sections 4(d)
and 9(a)( 1)(B) of this Act shall not apply with respect to the taking of any
resident endangered species or threatened species (other than species listed
in Appendix I to the Convention or otherwise specifically covered by any
other treaty or Federal law) within any State—
(A) which is then a party to a cooperative agreement with the Secretary
pursuant to 6(c) of this Act (except to the extent that the taking of any
such species is contrary to the law of such State); or
(B) except for any time within the establishment period when—
(i) the Secretary applies such prohibition to such species at the request
of the State. or
~i) the Secretary applies such prohibition after he finds, and publishes
his finding, that an emergency exists posing a significant risk to the
well-being of such species and that the prohibition must be applied to
protect such species. The Secretary’s finding and publication may be
made without regard to the public hearing or comment provisions of
section 553 of title 5, United States Code, or any other provision of
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this Act; but such prohibition shall expire 90 days after the date of its
imposition unless the Secretary further extends such prohibition by
publishing notice and a statement of justification of such extension.
(h) The Secretary is authorized to promulgate such regulations as may
be appropriate to carry out the provisions of this section relating to financial
assistance to States. (87 Stat. 889; Act of December 19, 1977; 91 Stat. 1493;
Act of November 10, 1978, 92 Stat. 3762; Act of May 23, 1980, 94 Stat.
348; Act of October 13, 1982; 96 Stat. 1416; 16 U.S.C. $ 1535)
Sec. 7. (a) [Federal agencies to utilize their authority to conserve endangered and threatened species —Activities likely to jeopardize the continued existence of any endangered or threatened species not to be
supported-Agencies
to use best scientific and commercial data availabl+Constitation.]+
1) The Secretiry shall review other programs administered by him and utilize such programs in furtherance of the purposes
of this Act. All other Federal agencies shall, in consultation with and with
the assistance of the Secretary, utilize their authorities in furtherance of
the purposes of this chapter by carrying out programs for the conservation
of endangered species and threatened species listed pursuant to section 4
of this Act.
(2) Each Federal agency shall, in consultation with and with the assistance
of the Secretary, insure that any action authorized, funded, or carried out
by such agency (hereinafter in this section referred to as an “agency action”)
is not likely to jeopardize the continued existence of any endangered species
or threatened species or result in the destruction or adverse modification
of habitat of such species which is determined by the Secretary, after consultation as appropriate with affected States, to be critical, unless such
agency has been granted an exemption for such action by the Committee
pursuant to subsection (h) of this section. In fulfilling the requirements of
this paragraph each agency shall use the best scientific and commercial data
available.
(3) Subject to such guidelines as the Secretary may establish, a Federal
agency shall consult with the Secretary on any prospective agency action at
the request of, and in cooperation with, the prospective permit or license
applicant if the applicant has reason to believe that an endangered species
or a threatened species may be present in the area affected by his project
and that implementation of such action will likely affect such species.
(4) Each Federal agency shall confer with the Secretary on any agency
action which is likely to jeopardize the continued existence of any species
proposed to be listed under section 4 of this Act or result in the destruction
or adverse modification of critical habitat proposed to be designated for
such species. This paragraph does not require a limitation on the commitment of resources as described in subsection (d) of this section.
b) [Time Wrid
for consultation with Federal agencies—Time
period
for consultation witi permit or license applicants-Secretary
to prepare
a written statement after consultation— Criteria for determining whether
consdtation
and opinion are effectiv+Written
statement required for
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Federd action not jeopardizing
continued existen~Contents
of state
ment.]—( 1)(A) Consultation under subsection (a)(2) with respect to any
agency action shall be concluded within the 90-day period beginning on
the date on which initiated or, subject to subparagraph (B), within such
other period of time as is mutually agreeable to the Secretary and the
Federal agency.
(B) In the case of an agency action involving a permit or license applicant,
the Secre@ry and the Federal agency may not mutually agree to conclude
consultation within a period exceeding 90 days unless the Secretary, before
the close of the 90th day referred to in subpara~aph (A)—
(i) if the consultation period proposed to be agreed to will end before
the 150th dav after the date on which consulmtion was initiated, submits
to the applic~nt a written statement setting forth—
(1) the reasons why a longer period is required,
(11) the information that is required to complete the consultation,
and
(III) the estimated date on which consultation will be completed; or
(ii) if the consultation period proposed to be agreed to will end 150 or
more days after the date on which consultation was initiated, obtains the
consent of the applicant to such period.
The Secretary and the Federal agency may mutually agree to extend a
consulmtion period established under the preceding sentence if the Secretary, before the close of such period, obtains the consent of the applicant
to the extension.
(2) Consultation under subsection (a)(3) of this section shall be concluded
within such period as is agreeable to the Secretary, the Federal agency, and
the applicant concerned.
(3)(A) Promptly after conclusion of consultation under paragraph (2) or
(3) of subsection (a), the Secretary shall provide to the Federal agency and
the applicant, if any, a written statement setting forth the Secretary’s opinion, and a summary of the information on which the opinion is based,
detailing how the agency action affects the species or its critical habiwt. If
jeopardy or adverse modification is found, the Secretary shall suggest those
reasonable and prudent alternatives which he believes would not violate
subsection (a)(2) and can be taken by the Federal agency or applicant in
implementing the agency action.
(B) Consultation under subsection (a)(3), and an opinion issued by the
Secretary incident to such consultation, regarding an agency action shall
be treated respectively as a consultation under subsection (a)(2), and as an
opinion issued after consultation under such subsection, regarding that action if the Secretary reviews the action before it is commenced by the
Federal agency and finds, and notifies such agency, that no significant
changes have been made with respect to the action and that no significant
change has occurred regarding the information used during the initial consultation.
(4) If titer consultation under subsection (a)(2), the Secretary concludes
that—
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(A) the agency action will not violate such subsection, or offers reasonable and prudent alternatives which the Secretary believes would not
violate such subsection; and
(B) the taking of an endangered species or a threatened species incidental to the agency action will not violate such subsection;
the Secretary shall provide the Federal agency and the applicant concerned,
if any, with a written s~tement that—
(i) specifies the impact of such incidental taking on the species,
(ii) specifies those reasonable and prudent measures that the Secretary’
considers necessary or appropriate to minimize such impact, and
(iii) sets forth the terms and conditions (including, but not limited to,
reporting
requirements)
that must be complied
with by the Federal
agency or applicant (if any), or both, to implement the measures specified
under cbuse (ii).
(c) [Federal agency to request information
from Secretary concerning
likely presence of endangered
or threatened species-preparation
of blof blologicd
assessment—
ologic~
assessment— Period for completion

National Environmental
Policy Act complianc+Biologicd
assessment
for exemption applicants.]-(1)
To facilitate compliance with the requirements of subsection (a)(2), each Federal agency shall, with respect to any
agency action of such agency for which no contract for construction has
been entered into and for which no construction has begun on the date of
enactment of the Endangered
Species Act Amendments
of 1978, request
of the Secretary information whether any species which is listed or proposed
to be listed may be present in the area of such proposed action. If the
Secretary advises, based on the best scientific and commercial data available,
that such species may be present, such agency shall conduct a biological
assessment for the purpose of identifying any endangered species or threatened species which is likely to be affected by such action. Such assessment
shall be completed within 180 days after the date on which initiated (or
within such other period as is mutually agreed to by the Secretary and such
agency, except that if a permit or license applicant is involved, the 180&y
period may not be extended unless such agency provides the applicant,
before the close of such period, with a written statement setting forth the
estimated length of the proposed extension and the reasons therefor) and,
before any contract for construction is entered into and before construction
is begun with respect to such action. Such assessment may be undertaken
as part of a Federal agency’s compliance with the requirements of section
102 of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332).
(2) Any person who may wish to apply for an exemption under subsection
fg) of this section for that action may conduct a biological assessment to

ldentlfy any endangered species or threatened species which is likely to be
affected by such action. Any such biological assessment must, however, be
conducted in cooperation with the Secretary and under the supervision of
the appropriate Federal agency.
(d) [Limitation on irreversible or irretrievable
commitment
of re
sources.]-After
initiation of consultation required under subsection (a)(2),
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the Federal agency and the permit or license applicant shall not make any
irreversible or irretrievable commitment of resources with respect to the
agency action which has the effect of foreclosing the formulation or implementation of any reasonable and prudent alternative measures which
would not violate subsection (a)(2) of this section.
(e) [Endangered Species Committee established-Duties,
membership,
compensation-@omm
requirement-Chairman-Frequency
of meetings—Detailing
of personnel to assist committ~Agent’s
authority—
Committee authorized to acquire information
from Federd agencies—
Use of Unit4
States maiI-Administrative
support services-Promulgation of rules, regulations and procedures-Issuance
of subpenas—
Voting restrictions.]-(1)
There is established a committee to be known
as the Endangered Species Committee (hereinafter in this section referred
to as the “Committee”).
(2) The Committee shall review any application submitted to it pursuant
to this section and determine in accordance with subsection (h) of this
section whether or not to grant an exemption from the requirements of
subsection (a)(2) for the action set forth in such application.
(3) The Committee shall be composed of seven members as follows:
(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection Agency.
(E) The Secretary of the Interior.
(F) The Administrator
of the National Oceanic and Atmospheric
Administration.
(G) The President, after consideration of any recommendations
received pursuant to subsection (g)(2)(B) of this section shall appoint one
individual from each affected State, as determined by the Secretary, to
be a member of the Committee for the consideration of the application
for exemption for an agency action with respect to which such recommendations are made, not later than 30 days after an application is sub
mitted pursuant to this section.
(4)(A) Members of the Committee shall receive no additional pay on
account of their service on the Committee.
(B) While away from their homes or regular places of business in the
performance of services for the Committee, members of the Committee
shall be allowed travel expenses, including per diem in lieu of subsistence,
in the same ~nner
as persons employed intermittently in the Government
service are allowed expenses under section 5703 of title 5 of the United
States Code.
(5)(A) Five members of tie Committee or their representatives shall constitute a quorum for the transaction of any function of the Committee,
except that, in no case shall any representative be considered in determining
the existence of a quorum for the transaction of any function of the Committee if that function involves a vote by the Committee on any matter
before the Committee.
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(B)The Secretary of the Interior shall be the Chairman of the Committee.
(C) The Committee shall meet at the call of the Chairman or five of its
members.
(D) All meetings and records of the Committee shall be open to the public.
(6) Upon request of the Committee,
the head of any Federal agency is
authorized to detail, on a nonreimbursable
basis, any of the personnel of
such agency to the Committee to assist it in carrying out its duties under
this section.
(7)(A) The Committee
may for the purpose of carrying out its duties
under this section hold such hearings, sit and act at such times and places,
tike such testimony, and receive such evidence, as the Committee deems
advisable.
(B) When so authorized by the Committee, any member or agent of the”
Committee may take any action which the Committee is authorized to take
by this paragraph.
(C) Subject to the Privacy Act [5 U.S.C. 552a], the Committee may secure
directly from any Federal agency information necessary to enable it to carry
out its duties under this section. Upon request of the Chairman of the
Committee, the head of such Federal agency shall furnish such information
to the Committee.
(D) The Committee may use the United States mails in the same manner
and upon the same conditions as a Federal agency.
(E) The Administrator of General Services shall provide to the Committee
on a reimbursable basis such administrative support services as the Committee may request.
(8) In carrying out its duties under this section, the Committee
may
promulgate and amend such rules, regulations, and procedures, and issue
and amend such orders as it deems necessary.
(9) For the purpose of obtaining information necessary for the consideration of an application for an exemption under this section the Committee
may issue subpenas for the attendance and testimony of witnesses and the
production of relevant papers, books, and documents.
(10) In no case shall any representative,
including a representative
of a
member designated pursuant to paragrpah (3)(G) of this subsection, be
eligible to cast a vote on behalf of any member.
(f) [Promulgation
of regulations
concerning
form and manner of exemption application-contents
Of application.]—Not
later than go &YS
after the date of enactment of the Endangered Species Act Amendments
of 1978, the Secretary shall promulgate
regulations which set forth the
form and manner in which applications for exemption shall be submitted
to the Secretary and the information to be contained in such applications.
Such regulations shall require that information submitted in an application
by the head of any Federal agency with respect to any agency action include,
but not be limited to—
(1) a description of the consultation process carried out pursuant to subsection (a)(2) of this section between the head of the Federal agency and
the Secretary; and
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(2) a statement describing why such action cannot be altered or modified to conform with the requirements of subsection (a)(2) of this section.
for exemption-Time
frame for fding appli(@ [Wfitten
application
Flnal
agency action” defined-Contents
cation-”
.
of application—Notification
of Governors
in affected States—Publication
in Federal
Register-Time
period for response to exemption applications—Determination of compliance or denid of application-Denial
consider~
H.
nal agency action —Hearing on exemption application-Time
period for
of exemption
report to Commission —Contents of report+onsideration
application to be in accordance with Title 5—Detailing of agency personnel to assist Committ~Meetinga
and records open to the public.]—
(1) A Federal agency, the Governor of the State in which an agency action
will occur, if any, or a permit or license applicant may apply to the Secretary
for an exemption for an agency action of such agency if, after consultation
under subsection (a)(2) of this section, the Secretary’s opinion under subsection (b) of this section indicates that the agency action would violate
subsection (a)(2) of this section. An application for an exemption shall be
considered initially by the Secretary in the manner provided for in this
subsection, and shall be considered by the Committee for a final determination under subsection (h) of this section after a report is made pursuant
to paragraph (5). The applicant for an exemption shall be referred to as
the “exemption applicant” in this section.
(2)(A) An exemption appiicant shall submit a written application to the
Secretary, in a form prescribed under subsection (~ of this section, not later
than 90 days after the completion of the consultation process; except that,
in the case of any agency action involving a permit or license applicant,
such application shall be submitted not later than 90 days after the date on
which the Federal agency concerned takes final agency action with respect
to the issuance of the permit or license. For purposes of the preceding
sentence, the term ‘ ‘fiml agency action” means (i) a disposition by an agency
with respect to the issuance of a permit or license that is subject to administrative review, whether or not such disposition is subject to judicial review;
or (ii) if administrative review is sought with respect to such disposition,
the decision resulting after such review. Such application shall set forth the
reasons why the exemption applicant considers that the agency action meets
the requirements for an exemption under this subsection.
(B) Upon receipt of an application for exemption for an agency action
under paragraph (1), the Secretary shall promptly (i) notify the Governor
of each affected State, if any, as determined by the Secretary, and request
the Governors so notified to recommend individuals to be appointed to the
Endangered S~cies Committee for consideration of such application; and
(ii) publish notice of receipt of the application in the Federal Register,
including a summary of the information contained in the application and
a description of the agency action with respect to which the application for
exemption has been filed.
(3) The Secretary shall witiin 20 days after the receipt of an application
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for exemption, or within such other period of time as is mutually agreeable
to the exemption applicant and the Secremry—
(A) determine that the Federal agency concerned and the exemption
applicant have—
(i) carried out the consultation responsibilities described in subsection
(a) in good faith and made a reasonable and responsible effort to develop and fairly consider modifications or reasonable and prudent alternatives to the proposed agency action which would not violate
subsection (a)(2);
(ii) conducted any biological assessment required by subsection (c);
and
(iii) to the extent determinable within the time provided herein, refrained from making any irreversible or irretrievable commitment of
resources prohibited by subsection (d); or
(B) deny the application for exemption because the Federal agency
concerned or the exemption applicant have not met the requirements set
forth in subparagraph (A)(i), (ii), and (iii).
The denial of an application under subparagraph (B) shall be considered
final agency action for purposes of chapter 7 of title 5.
(4) If the Secretary determines that the Federal agency concerned and
the exemption applicant have met the requirements set forth in paragraph
(3)(A)(i), fii), and (iii) he shall, in consultation with the Members of the
Committee, hold a hearing on the application for exemption in accordance
with sections 554, 555, and 556 (other than subsection @)(l) and (2)
thereo~ of title 5, United States Code, and prepare the report to be submitted pursuant to paragraph (5).
(5) Within 140 days after making the determinations under paragraph
(3) or within such other period of time as is mutually agreeable to the
exemption applicant and the Secretary, the Secretary shall submit to the
Committee a report discussing—
(A) the availability of reasonable and prudent alternatives to the agency
action, and the nature and extent of the benefits of the agency action
and of alternative courses of action consistent with conserving the species
or the critical habitat;
(B) a summary of the evidence concerning whether or not the agency
action is in the public interest and is of national or regional significance;
(C) approprhte
reasonable mitigation and enhancement measures
which should be considered by the Committee; and
(D) whether the Federal agency concerned and the exemption applicant
refrained from making any irreversible or irretrievable commitment of
resources prohibited by subsection (d) of this section.
(6) To the extent practicable within the time required for action under
subsection (g) of this section, and except to the extent inconsistent with the
requirements of this section, the consideration of any application for an
exemption under this section and the conduct of any hearing under this
subsection shall be in accordance with sections 554, 555, and 556 (other
than subsection (b)(3) of section 556) of title 5, United States Code.
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(7) Upon request of the Secre@ry, thehead ofany Federal agency is
authorized to detail, on a nonreimbursable basis, any of the personnel of
such agency to the Secretary to assist him in carrying out his duties under
this section.
(8) All meetings and records resulting from activities pursuant to this
subsection shall be open to the public
(h) [Time period for making final determination to grant an exemp
tion—Five votes required<riteria
used to determine whether to grant
an exemption—Final
determination
considered final agency action—
Exemption permanent— Exceptions.]-(l)
The Committee shall make a
final determination whether or not to grant an exemption within 30 days
after receiving the report of the Secretary pursuant to subsection (g)(5) of
this section. The Committee shall grant an exemption from the requirements of subsection (a)(2) of this section for an agency action if, by a vote
of not less than five of its members voting in person—
(A) it determines on the record, based on the report of the Secretary,
the record of the hearing held under subsection (g)(4) of this section and
on such other testimony or evidence as it may receive, that—
(i) there are no reasonable and prudent alternatives to the agency
action;
(ii) the benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its
critical habitat, and such action is in the public interest;
(iii) the action is of regional or national significance; and
OV) neither the Federal agency concerned nor the exemption aPPlicant made any irreversible or irretrievable commitment of resources
prohibited by subsection (d); and
(B) it establishes such reasonable mitigation and enhancement measures, including, but not limited to, live propagation, transplantation, and
habitat acquisition and improvement, as are necessary and appropriate
to minimize the adverse effects of the agency action upon the endangered
species, threatened species, or critical habitat concerned.
Any final determination by the Committee under this subsection shall be
considered final agency action for purposes of chapter 7 of title 5 of the
United States Code.
(2)(A) Except as provided in subparagraph (B), an exemption for an
agency action granted under paragraph (1) shall constitute a permanent
exemption with respect to all endangered or threatened species for the
purposes of completing such agency action—
se$~~e:~~~
whether the species was identified in the biological as(ii) onl~ if a biological assessment has been conducted under subsection
(c) with res~ct to such agency action.
(B) An exemption shall be permanent under subparagraph (A) unless—
(i) the Secretary finds, b=ed on the best scientific and commercial data
available, that such exemption would result in the extinction of a species
that was not the subject of consultation under subsection (a)(2) or was
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not identified in any biological assessment conducted under subsection
(C), and
(ii) the Committee determines within 60 davs after the date of the
Se~rktary’s finding that the exemption should ~ot be permanent.
If the Secretary makes a finding described in clause (i), the Committee shall
meet with respect to the matter within 30 days after the date of the finding.
(i) [Exemption not allowed if violative of treaty or international obligation<ertification
by Secretiry of Stat+Publication
in Federal
Register. ]-Notwithstanding
any other provision of this Act, the Committee shall be prohibited from considering for exemption any application
made to it, if the Secretary of State, after a review of the proposed agency
action and its potential implications, and after hearing, certifies, in writing,
to the Committee within 60 davs of anv aDDlication made under this section
that the granting of any such e~emptio’n ~~d the carrying out of such action
would be in violation of an international treaty obligation or other international obligation of the United Stites. The Secretarv of State shall. at

the time of su~h certification, publish a copy thereof in th~ Federal Register.
~) [Exemption for national security reasons.]—Notwithstanding
any
other provision of this Act, the Committee shall Want an exemption for
any ag>ncy action if the Secretary of Defense find; that such exemption is
necessary for reasons of” national security.
(k) [Exemption decision not considered major Federal action—Environmental imnact statement.1—An exemDtion decision bv the Committee
under this sec~ion shall not b: a major F~deral action for’ purposes of the
National Environmental Policy Act of 1969 [42 U.S.C. 4321 et seq.]: Provided. That an environmental imDact statement which discusses the imDacts
upon’ endangered species or thre~tened species or their critical habitats’shall
have been previously prepared with respect to any agency action exempted
bv such order.
‘(1) [Issuance of exemption order specifying mitigation and enhance
ment measures— Exemption applicant to pay for mitigation and enhancement measures— Mitigation and enhancement measures not to be
considered as project costs for cost benefit analysis-Performance
of
mitigation and enhancement by government—Report
by exemption ap
plicant to Committ~Notice
of public availability to be published in
Federal Register.]-(1)
If the Committee determines under subsection (h)
of this section that an exemption should be granted with respect to any
agency action, the Committee shall issue an order granting the exemption
and specifying the mitigation and enhancement measures established pursuant to subsection (h) which shall be carried out and paid for by the exemption applicant in implementing
the agency action. All necessary
mitigation and enhancement measures shall be authorized prior to the implementing of the agency action and funded concurrently with all other
project features.
(2) The applicant receiving such exemption shall include the costs of such
mitigation and enhancement measures within the overall costs of continuing
the proposed action. Notwithstanding the preceding sentence the costs of
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such measures shall not be treated as project costs for the purpose of computing benefit<ost or other ratios for the proposed action. Any applicant
may request the Secretary to carry out such mitigation and enhancement
measures. The costs incurred by the Secretary in carrying out any such
measures shall be paid by the applicant receiving the exemption. No later
than one year after the granting of an exemption, the exemption applicant
shall submit to the Council on Environmental Quality a report describing
its compliance with the mitigation and enhancement measures prescribed
by this section. Such a report shall be submitted annually until all such
mitigation and enhancement measures have been completed. Notice of the
public availability of such reports shall be published in the Federal Register
by the Council on Environmental Quality.
(m) [Exemption from 60&y notice requirement.]-The
60-day notice
requirement of section 11(g) of this Act shall not apply with respect to
review of any final determination of the Committee under subsection (h)
of this section granting an exemption from the requirements of subsection
(a)(2) of this section.
(n) Uu&cid
review avtilabl+Procedures
for seeking judicial re
view.>Any
person, as defined by section 3(13) of this Act, may ob~in
judicial review, under chapter 7 of title 5 of the United States Code, of any
decision of the Endangered Species Committee under subsection (h) of this
section in the United States Court of Appeals for (1) any circuit wherein
the agency action concerned will be, or is being, carried out, or (2) in any
case in which the agency action will be, or is being, carried out outside of
any circuit, the District of Columbia, by filing in such court within 90 days
after the date of issuance of the decision, a written petition for review. A
copy of such petition shall be transmitted by the clerk of the court to the
Committee and the Committee shall file in the court the record in the
proceeding, as provided in section 2112 of title 28, United States Code.
Attorneys designated by the Endangered Species Committee may appear
for, and represent the Committee in any action for review under this sub
section.
(o) [Exemptd action not to be considered a taking of endangered or
threatened s~ies.] —Notwithstanding sections 4(d) and 9(a)(l)(B) and (C)
or any regulation promulgated to implement either such section—
(1) any action for which an exemption is granted under subsection (h)
shall not be considered to be a taking of any endangered species or threatened species with respect to any activity which is necessary to carry out
such action; and
(2) any taking that is in compliance with the terms and conditions
specified in a written statement provided under subsection (b)(4)(iii) shall
not be considered to be a taking of the species concerned.
(P) [president authorized to make determinations in deelared disaster
areas+riteria
for presidential
determination-Commiti~
to accept
Presidential determinations.]— In any area which has been declared by
the President to be a major disaster area under the Disaster Relief Act of
1974, the President is authorized to make the determinations required by
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subsections (g) and (h) of this section for any project for the repair or
repbcement of a public facility substantially as it existed prior to the disaster
under section 401 or 402 of the Disaster Relief Act of 1974, and which
the President determines (1) is necessary to prevent the recurrence of such
a natural disaster and to reduce the potential loss of human life, and (2) to
involve an emergency situation which does not allow the ordinary procedures of this section to be followed. Notwithstanding any other provision
of this section, the Committee shall accept the determinations of the President under this subsection. (87 Stat. 892; Act of November 10, 1978, 92
Stat. 3752; Act of December 28, 1979, 93 Stat. 1226; Act of October 13,
1982, 96 Stat. 1417, 1426; 16 U.S.C. $ 1536)
EXPLANATORYNOTm
Reference in tie Text. The National EnvironmentalPolicy Act of 1969 (Act of January 1, 1970, Pubhc Law 91-190,83 Stat.
852), referred to in subsections (c) and (k) of
the text, appears in Volume IV in chronological order.

Reference in the Text Extractsfrom the
DisasterRelief Act of 1974 (Act of May 22,
1974,Pubfic Law 93-228,88 Stit. 143), referrcd to in subsection (p) of the text, appear
in Volume IV in chronolo~cal order.

NOTSS OF OPINIONS
~ation

of Rdamation

projects 1

Washoe Project repaymentcontract 2
1. Operation of tisnnation projects
The Secre~ry of theInterior hasanaffirmative obligationunder section2(c) of the EndangeredSpeciesAct to operate reclamation
projectsto conserveendangeredand threatened species,and is not limitedmerely to the
obhgation under section 7(a) of the Act to
avoid actionswhichmight ‘jeopardize” such
Watw Cmsema~ Dtispecies.Carsm- The
ttit u. Watt, 549 F. Supp. 704 (D. Nev. 1982).
[Hhor’s note This holdingwasafirmed sub
nom. Carsm– Troche Watir Cmeman~ Dkttit v. Clark 741 F. 2d 257 (9th Cir. 1984),
cert. denied, 105 S.Ct. 1842 (1985 ).]

1973 is a clear Congressional mandate, the
Interior Department could not execute a repayment contract for the Washoe Project
which dld not adequately protect the threatened and endangered species of the Truckee
River System. However, development of fish
and wildlife resources is only one feature of
the project’s expressly authorized multi-purpose scheme. Should preservation of the affected species require committing dl or a
subsmntial portion of the capacity of the
Stampede Resemoir to nonreimburmble purposes, such deviation from the project purposes
would
require
Congressional
reauthorization of the Stampede Division.
Memorandum of Solicitor Martz to Regional
Soficitor, Pacific Southwest, January 19,1981.

2. Washoe Project repaymentcontiact
Because the Endangered Species Act of

8ee. 8. [International cooperation —Use of foreign currenq to provide
assistance to foreign countries— Encouragement of foreign programs—
Assignment of personnel to assist foreign countries-Law
enforcement
investigations and researd
abroad.]—As
a demonstration of the commitment of the United States to the worldwide protection of endangered
species and threatened species, the President may, subject to the provisions
of section 1415 of the Supplemental Appropriation Act, 1953 (3 1 U.S.C.
724), use foreign currencies accruing to the United States Government
under the Agricultural Trade Development and Assistance Act of 1954 or
any other law to provide to any foreign country (with its consent) assistance
in the development and management of programs in that country which
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the Secretary determines to be necessary or useful for the conservation of
any endangered species or threatened species listed by the Secretary pursuant to section 4 of this Act. The President shall provide assistance (which
includes, but is not limited to, the acquisition, by lease or otherwise, of
lands, waters, or interests therein) to foreign countries under this section
under such terms and conditions as he deems appropriate. Whenever foreign currencies are available for the provision of assistance under this section, such currencies shall be used in preference to funds appropriated
under the authority of section 15 of this Act.
(b) In order to carry out further the provisions of this chapter, the Secretiry, through the Secretary of State, shall encourage—
(1) foreign countries to provide for the conservation of fish or wildlife
and plants including endangered species and threatened species listed
pursuant to section 4 of this Act;
(2) the entering into of bilateral or multilateral agreements with foreign
countries to provide for such conservation; and
(3) foreign persons who directly or indirectly take fish or wildlife or
plants in foreign countries or on the high seas for importation into the
United Smtes for commercial or other purposes to develop and carry out
with such assistance as he may provide, conservation practices designed
to enhance such fish or wildlife or plants and their habitat.
(c) After consultation with the Secretary of State, the Secretary may—
(1) assign or otherwise make available any officer or employee of his
department for the purpose of cooperating with foreign countries and
international organizations in developing personnel resources and programs which promote the conservation of fish or wildlife or plants; and
(2) conduct or provide financial assistance for the educational training
of foreign personnel, in this country or abroad, in fish, wildlife, or plant
management, research and law enforcement and to render professional
assistance abroad in such matters.
(d) After consultation with the Secretary of State and the Secretary of
the Treasury, as appropriate, the Secretary may conduct or cause to be
conducted such law enforcement investigations and research abroad as he
deems necessary to carry out the purposes of this Act. (87 Stat. 892; Act
of December 28, 1979; 93 Stat. 1228; 16 U.S.C. $1537)
EXPMNATORY NOTE
~ference
in tie Text. The AWicultural
Trade and Development Act of 1954 (&t of
July 10, 1954,68 Stat. 454), as amended, ref-

*

*

ferred to in subsection (a) of the text, does
not appear herein.

*

*

*

Sec. 9. [Prohibited acts: fish and wiltiif+Prohibited
acts: plants—
Exception for species held in captivity or controlled environment—Violation of convention—Import
and export of fish or wildif+Permi~
sion from the Seeretary-RWords
of imprt
and exp~—Ac~ss
to
records-Reports-Promtigation
of re~lations-Failure
to file re
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ports-Imprt
and export at designated ports.]-(a)(1)
Except as provided
in sections 6(g)(2) and 10 of this Act, with respect to any endangered species
of fish or wildlife listed pursuant to section 4 of this Act it is unlawful for
any person subject to the jurisdiction of the United States to—
(A) import any such species into, or export any such species from the
United States;
(B) take any such species within the United States or the territorial sea
of the United Sbtes;
(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any such species taken in violation of subparagraphs (B) and (C);
(E) deliver, receive, carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the course of commercial
activity, any such species;
(F) sell or offer for sale in interstate or foreign commerce any such
species; or
(G) violate any regulation pertaining to such species or to any threatened species of fish or wildlife listed pursuant to section 4 of this Act
and promulgated by the Secretary pursuant to authority provided by this
Act.
(2) Except as provided in sections 6(g)(2) and 10 of this Act, with respect
to any endangered species of plants listed pursuant to section 4 of this Act,
it is unlawful for any person subject to the jurisdiction of the United States
to—
(A) import any such species into, or export any such species from, the
United States;
(B) remove and reduce to possession any such species from areas under
Federal jurisdiction;
(C) deliver, receive, carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the course of a commercial
activity, any such species;
(D) sell or offer for sale in interstate or foreign commerce any such
species; or
(E) violate any regulation pertaining to such species or to any threatened species of plants listed pursuant to section 4 of this Act and promulgated by the Secretary pursuant to authority provided by this Act.
(b)(1) The provisions of subsections (a)(l)(A) and (a)(l)(G) of this section
shall not apply to any fish or wildlife which was held in captivity or in a
controlled environment on (A) December 28, 1973, or (B) the date of the
publication in the Federal Register of a final regulation adding such fish
or wildlife species to any list published pursuant to subsection (c) of section
4 of this Act: Prwided, That such holding and any subsequent holding or
use of the fish or wildlife was not in the course of a commercial activity.
With respect to any act prohibited by subsections (a)(l)(A)
and (a)(l)(G)
of
this section which occurs after a period of 180 days from (i) December 28,
1973, or (ii) the date of publication in the Federal Register of a final regulation adding such fish or wildlife species to any list published pursuant
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to subsection (c) of section 4 of this Act, there shall be a rebutmble presumption that the fish or wildlife involved in such act is not entitled to the
exemption contained in this subsection.
(2)(A) The provisions of subsection (a)(1) of this section shll not apply
to—
(i) any raptor legally held in captivity or in a controlled environment
on the effective date of the Endangered Species Act Amendments of
1978, or
(ii) any progeny of any raptor described in clause (i);
until such time as any such raptor or progeny is intentionally returned to
a wild state.
(B) Any person holding any raptor or progeny described in subparagraph
(A) must be able to demonstrate that the raptor or progeny does, in fact,
qualify under the provisions of this paragraph, and shall maintain and submit to the Secretary, on request, such inventories, documentation, and records as the Secretary may by regulation require as being reasonably
appropriate to carry out the purposes of this paragraph. Such requirements
shall not unnecessarily duplicate the requirements of other rules and regulations promulgated by the Secremry.
(c)(1) It is unlawful for any person subject to the jurisdiction of the United
States to engage in any trade in any specimens contrary to the provisions
of the Convention, or to possess any specimens traded contrary to the
provisions of the Convention, including the definitions of terms in article
I thereof.
(2) Any importation into the United States of fish or wildlife shall, if—
(A) such fish or wildlife is not an endangered species listed pursuant
to section 4 of this Act but is listed in Appendix II to the Convention,
(B) the taking and exportation of such fish or wildlife is not contrary
to the provisions of the Convention and all other applicable requirements
of the Convention have been satisfied,
(C) the applicable requirements of subsections (d), (e), and (~ of this
section have been satisfied, and
(D) such importation is not made in the course of a commercial activity,
be presumed to bean importation not in violation of any provision of this
Act or any regulation issued pursuant to this Act.
(d) (1) It is unlawful for any person to engage in business as an importer
or exporter of fish or wildlife (other than shellfish and fishery products
which (A) are not listed pursuant to section 4 of this Act as endangered
species or threatened species, and (B) are imported for purposes of human
or animal consumption or taken in waters under the jurisdiction of the
United Stites or on the high seas for recreational purposes) or plants without first having obtained permission from the Secretary.
(2) Any person required to obtain permission under paragraph (1) of this
subsection shall—
(A) keep such records as will fully and correctly disclose each impor@tion or exportation of fish, wildlife, or plants made by him and the
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subsequent disposition made by him with respect to such fish, wildlife,
or ~lants:
@) at all reasonable times upon notice by a duly authorized representative of the Secretary, afford such representative access to his places
of business, an opportunity to examine his inventory of imported fish,
wildlife, or plants and the records required to be kept under subparagraph (A) of this paragraph, and to copy such records; and
(C) file such reports as the Secretary may require.
(3) The Secretary shall prescribe such regulations as are necessary and
appropriate to carry out the purposes of this subsection.
(e) It is unlawful for any person importing or exporting fish or wildlife
(other than shellfish and fishery products which (1) are not listed pursuant
to section 4 of this Act as endangered or threatened species, and (2) are
imported for purposes of human or animal consumption or taken in waters
under the jurisdiction of the United States or on the high seas for recreational purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this chapter or to
meet the obligations of the Convention.
(~ (1) It is unlawful for any person subject to thejurisdiction of the United
Smtes to import into or export from the United States any fish or wildlife
(other than shellfish and fishery products which (A) are not listed pursuant
to section 4 of this Act as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or taken
in waters under the jurisdiction of the United States or on the high seas
for recreational pur~oses) or pbts,
except at a port or ports des~nated
by the Secretary of the Interior. For the purpose of facilitating enforcement
of this Act and reducing the costs thereof. the Secretarv of the Interior.
with approval of the Se~retary of the Treasury and aft~r notice and op~
portunity for public hearing, may, by regulation, designate ports and change
such decimations. The Secretarv of the Interior. under such terms and
condition; as he may prescribe, may permit the importation or exportation
at nondesignated ports in the interest of the health or safety of the fish or
wildife or plants, or for other reasons, if, in his discretion, he deems it
appropriate and consistent with the purpose of this subsection.
(2) Any port designated by the Secretary of the Interior under the authority of section 4(d) of the Act of December 9, 1969 (16 U.S.C. 66cc4(d)), shall, if such designation is in effect on the day before the date of
enactment of this Act, be deemed to be a port designated by the Secretary
under paragraph (1) of this subsection until such time as the Secretary
otherwise provides.
(g) It is unlawful for any person subject to the jurisdiction of the United
States to attempt to commit, solicit another to commit, or cause to be
committed, any offense defined in his section. (87 Stat. 893; Act of November 10, 1978, 92 Stat. 3760; Act of October 13, 1982, 96 Stat. 1426;
16 U,S.C.

$1538)

See. 10. (a) [Secretary authorized to make exceptions to prohibited
acta-Permit
issuanc~bntents
of permit application—Conditions
to
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be met before ~rmit issuanc*Revoeation.]-(1)
The Secremry may permit, under such terms and conditions as he shall prescribe—
(A) any act otherwise prohibited by section 9 for scientific purposes or
to enhance the propagation or survival of the affected species, including,
but not limited to, acts necessary for the establishment and maintenance
of experimental populations pursuant to subsection O); or
(B) any taking otherwise prohibited by section 9(a)(l)(B) if such taking
is incidental to, and not the purpose of, the carrying out of an otherwise
lawful activitv.
(2)(A) No pe~mit may be issued by the Secretary authorizing any taking
referred to in paragraph (1)(B) unless the applicant therefor submits to the
Secretary a conservation plan that specifies—
(i) the impact which will likely result from such taking;
(ii) what steps the applicant will take to minimize and mitigate such
impacts, and the funding that will be available to implement such steps;
fiii) what alternative actions to such taking the applicant considered
and the reasons why such alternatives are not being utilized; and
(iv) such other measures that the Secretary may require as being necessary or appropriate for purposes of the plan.
(B) If the Secretary finds, after opportunity for public comment, with
respect to a permit application and the related conservation plan that—
O) the inking will be incidental;
~i) the applicant will, to the maximum extent practicable, minimize
and mitigate the impacts of such taking;
(iii) the applicant will ensure that adequate funding for the plan will
be provided;
(iv) the taking will not appreciably reduce the likelihood of the survival
and recoverv of the s~ecies in the wild: and
(v) the m~asures, i~ any, required under subparagraph (A)fiv) will be
met;
and he has received such other assurance as he mav reauire that the Dlan
will be implemented, the Secretary shall issue the p~rmi{. The permit ~hall
contain such terms and conditions as the Secretary deems necessary or
appropriate to carry out the purposes of this paragraph, including, but not
limited to, such reporting requirements as the Secretary deems necessa~
for determining whether such terms and conditions are being complied
with.
(C) The Secretary shall revoke a permit issued under this paragraph if
he finds that the permittee is not complying with the terms and conditions
of the Dermit.
@) [~xemption for economic hardshi~AppIication
for exemption—
Duration of exemption —No exemption for Appendix I species-Definition: “undue economic hardship’’-Fnrther
requiremen~S~retarid
discretion.]-(1)
If any person enters into a contract with respect to a
species of fish or wildlife or plant before the date of the publication in the
Federal Register of notice of consideration of that species as an endangered
species and the subsequent listing of tkt species as an endangered species
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pursuant to section 4 of this Act will cause undue economic hardship to
such person under the contract, the Secretary, in order to minimize such
hardship, may exempt such person from the application of section 9(a) of
this Act to the extent the Secretary deems appropriate if such person applies
to him for such exemption and includes with such application such information as the Secretary may require to prove such hardship; except that
(A) no such exemption shall be for a duration of more than one year from
the date of publication in the Federal Register of notice of consideration
of the species concerned, or shall apply to a quantity of fish or wildlife or
plants in excess of that specified by the Secretary; (B) the one-year period
for those species of fish or wildlife listed by the Secretary as endangered
prior to the effective date of this Act shall expire in accordance with the
terms of section 3 of the Act of December 5, 1969 (83 Stat. 275); and (C)
no such exemption may be granted for the importation or exportation of
a specimen listed in Appendix I of the Convention which is to be used in
a commercial activitv.
(2) As used in this ~ubsection, the term “undue economic hardship” shall
include, but not be limited to:
(A) substantial economic loss resulting from inability caused by this Act
to perform contracts with respect to species of fish and wildlife entered
into prior to the date of publication in the Federal Register of a notice
of consideration of such species as an endangered species;
(B) substantial economic loss to persons who, for the year prior to the
notice of consideration of such species as an endangered species, derived
a substantial portion of their income from the lawful taking of any listed
species, which taking would be made unlawful under this Act, or
(C) curtailment of subsistence taking made unlawful under this Act by
persons (i) not reasonably able to secure other sources of subsistence; and
(ii) dependent to a substantial extent upon hunting and fishing for subsistence; and (iii) who must engage in such curtailed taking for subsistence
purposes.
(3) The Secretary may make further requirements for a showing of undue
economic hardship as he deems fit. Exceptions granted under this section
may be limited by the Secretary in his discretion as to time, area, or other
factor of applicability.
(c) [Publication in Federal Register-Comment
from interested parties-Information
rmeived open to the public. ]—The Secretary shall publish notice in the Federal Register of each application for an exemption or
permit which is made under this section. Each notice shall invite the submission from interested parties, within thirty days after the date of the
notice, written data, views, or arguments with respect to the application;
except that such thirty-day period may be waived by the Secretary in an
emergency situation where the health or life of an endangered animal is
threatened and no reasonable alternative is available to the applicant, but
notice of any such waiver shall be published by the Secretary in the Federal
Register within ten days following the issuance of the exemption or permit.
Information received by the Secretary as a part of any application shall be
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available to the public as a matter of public record at every stage of the
proceeding.
(d) [tindltion
for granting permits and exemptions.]—The
Secretary
may grant exceptions under subsections (a)( 1)(A) and @) of this section only
if he finds and publishes his finding in the Federal Register that (1) such
exceptions were applied for in good faith, (2) if granted and exercised will
not operate to the disadvantage of such endangered species, and (3) will be
consistent with the purposes and policy set forth in section 2 of this Act.
(e) [Conditioned exemption for Alaskan natives—bnditions
for exemption—Taking
in a wasteti
manner—Definitions:
“subsistence”,
“authentic native articles of handicrafts and clothiig’’-Exception
to
exemption-Material
and negative effects-Promulgation
of re~la.
tions—Hearings
in affected judicial
districts—Removal
of regulations.]-(
1) Except as provided in paragraph (4) of this subsection the
provisions of this Act shall not apply with respect to the taking of any
endangered species or threatened species, or the importation of any such
species taken pursuant to this section, by—
(A) any Indian, Aleut, or Eskimo who is an Alaskan Native who resides
in Alaska; or
(B) any non-native permanent resident of an Alaskan native village;
if such taking is primarily for subsistence purposes. Non-edible byproducts
of species taken pursuant to this section may be sold in interstate commerce
when made into authentic native articles of handicrafts and clothing; except
that the provisions of this subsection shall not apply to any non-native resident of an Alaskan native village found by the Secretary to be not primarily
dependent upon the tiking of fish and wildlife for consumption or for the
creation and sale of authentic native articles of handicrafts and clothing.
(2) Any taking under this subsection may not be accomplished in a wasteful manner.
(3) As used in this subsection—
(i) The term “subsistence “ includes selling any edible portion of fish
or wildlife in native villages and towns in Alaska for native consumption
within native villages or towns; and
(ii) The term “authentic native articles of handicrafts and clothing”
means items composed wholly or in some significant respect of natural
materials, and which are produced, decorated, or fashioned in the exercise of traditional native handicrafts without the use of pantographs,
multiple carvers, or other mass copying devices. Traditional native handicrafts include, but are not limited to, weaving, carving, stitching, sewing, lacking, beading, drawing, and painting.
(4) Notwithstanding the provisions of paragraph (1) of this subsection,
whenever the Secretary determines that any species of fish or wildlife which
is subject to taking under the provisions of this subsection is an endangered
species or threatened species, and that such taking materially and negatively
affects the threatened or endangered species, he may prescribe regulations
upon the taking of such species by any such Indian, Aleut, Eskimo, or nonNative Alaskan resident of an Alaskan native village. Such regulations may
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be established with reference to species, geographical description of the
area included, the season for taking, or any other factors related to the
reason for esmblishing such regulations and consistent with the policy of
this Act. Such regulations shall be prescribed after a notice and hearings
in the affected judicial districts of Alaska and as otherwise required by
section 103 of the Marine Mammal Protection Act of 1972, and shall be
removed as soon as the Secretary determines that the need for their impositions has disappeared.
(f) [Definitions
“pr&Act endangered species part”, “scrimshaw product”- Exemptions for pr&Act endangered s~ies
parts—Application—
Contents and prerequisites— Issuance of certificate of exemption-Contents of certificat+Rules
and re@ations<ontract
validity-Separability clause—Liability—Renewal
of exemption—Certificate
of
renewal-Review
of regulations-Scope
of review-Review
report to
Congress-Revised
re@ations.]—(
1) As used in this subsection—
(A) The term “pre-Act endangered species part” means—
O) any sperm whale oil, including derivatives thereof, which was
lawfully held within the United States on December 28, 1973, in the
course of a commercial activity; or
(ii) any finished scrimshaw product, if such product or the raw
material for such product was lawfully held within the United States
on December 28, 1973, in the course of a commercial actitity.
(B) The term “scrimshaw product” means any art form which involves
the substantial etching or engraving of designs upon, or the substantial
carving of figures, patterns, or designs from, any bone or tooth of any
marine mammal of the order Cetacea. For purposes of this subsection,
polishing or the adding of minor superficial markings does not constitute
substantial etching, engraving, or carving.
(2) The Secretary, pursuant to the provisions of this subsection, may
exempt, if such exemption is not in violation of the Convention, any preAct endangered species part from one or more of the following prohibitions:
(A) The prohibition on exportation from the United States set forth
in section 9(a)( 1)(A) of this Act.
(B) Any prohibition set forth in section 9(a)(l)(E) or (F) of this Act.
(3) Any person seeking an exemption described in paragraph (2) of this
subsection shall make application therefor to the Secretary in such form
and manner as he shall Wescribe. but no such aDDlication mav, be considered
by the Secretary unles~ the application—
‘ (A) is received by the Secretary before the close of the one-year period
beginning on the date on which regulations promul~ted by the Secretary
to carry out this subsection first take effect;
(B) contains a complete and detailed inventory of all pre-Act endangered species parts for which the applicant seeks exemption;
(C) is accompanied by such documentation as the Secretary may require
to prove that any endangered species part or product claimed by the
applicant to be a pre-Act endangered species part is in fact such a part;
and
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(D) contains such other information as the Secretary deems necessary
and appropriate to carry out the purposes of this subsection.
(4) If the Secretary approves any application for exemption made under
this subsection, he shall issue to the applicant a certificate of exemption
which shall specify—
(A) any prohibition in section 9(a) of this Act which is exempted;
(B) the pre-Act endangered species parts to which the exemption applies;
(C) the period of time during which the exemption is in effect, but no
exemption made under this subsection shall have force and effect after
the close of the three-year period beginning on the date of issuance of
the certificate unless such exemption is renewed under paragraph (8);
and
(D) any term or condition prescribed pursuant to paragraph (5)(A) or
(B), or both, which the Secretary deems necessary or appropriate.
(5) The Secretary shall prescribe such regulations as he deems necessary
and appropriate to carry out the purpose of this subsection. Such regulations
may set forth—
(A) terms and conditions which may be imposed on applicants for exemptions under this subsection (includlng, but not limited to, requirements that applicants register inventories, keep complete sales records,
permit duly authorized agents of the Secretary to inspect such inventories
and records, and periodically file appropriate reports with the Secretary);
and
(B) terms and conditions which may be imposed on any subsequent
purchaser of any pre-Act endangered species part covered by an exemption granted under this subsection;
to insure that any such part so exempted is adequately accounted for and
not disposed of contrary to the provisions of this Act. No regulation prescribed by the Secretiry to carry out the purposes of this subsection shall
be subject to section 4(~(2)(A)(i) of this Act.
(6)(A) Any contract for the sale of pre-Act endangered species parts which
is entered into by the Administrator of General Services prior to the effective date of this subsection and pursuant to the notice published in the
Federal Register onJanuary 9, 1973, shall not be rendered invalid by virtue
of the fact that fulfillment of such contract may be prohibited under section
9(a)(l)(F).
(B) In the event that this paragraph is held invalid, the validity of the
remainder of the Act, including the remainder of this subsection, shall not
be affected.
(7) Nothing in this subsection shall be construed to—
(A) exonerate any person from any act committed in violation of paragraphs (1)(A), (1)(E), or (1)(F) of section 9(a) prior to the date of enactment of this subsection; or
(B) immunize any person from prosecution for any such act.
(8)(A) Any person to whom a certificate of exemption has been issued
under paragraph (4) of this subsection may apply to the Secretary for a
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renewal of such exemption for a period not to exceed three years beginning
on the expiration date of such certificate. Such application shall be made
in the same manner as the application for exemption was made under paragraph (3), but without regard to subparagraph (A) of such paragraph.
(B) If the Secretary approves any application for renewal of an exemption
under this paragraph, he shall issue to the applicant a certificate of renewal
of such exemption which shall provide that all terms, conditions, prohibitions, and other regulations made applicable by the original certificate shall
remain in effect during the period of the renewal.
(C) No exemption or renewal of such exemption made under this subsection shall have force and effect after the expiration date of the certificate
of renewal of such exemption issued under this paragraph.
(9)(A) The Secretary shall carry out a comprehensive review of the effectiveness of the regulations prescribed pursuant to paragraph (5) of this
subsection—
(i) in insuring that pre-Act finished scrimshaw products, or the raw
materials for such products, have been adequately accounted for and not
disposed of contrary to the provisions of this Act, and
(ii) in preventing the commingling of unlawfully imported or acquired
marine mammal products with such exempted products either by persons
to whom certificates of exemption have been issued under paragraph (4)
of this subsection or by subsequent purchasers from such persons.
(B) In conducting the review required under subparagraph (A), the Secretary shall consider, but not be limited to—
(i) the adequacy of the reporting and records required of exemption
holders;
(ii) the extent to which such reports and records are subject to verification;
(iii) methods for identifying individual pieces of scrimshaw products
and raw materials and for preventing commingling of exempted materials
from those not subject to such exemption; and
(iv) the retention of unworked materials in controlled access storage.
The Secretary shall submit a report of such review to the Committee on
Merchant Marine and Fisheries of the House of Representatives and the
Committee on the Environment and Public Works of the Senate and make
it available to the general public. Based on such review, the Secretary skll,
on or before October 1, 1983, propose and adopt such revisions to such
regulations as he deems necessary and appropriate to carry out this paragraph. Upon publication of such revised re~lations,
the Secretary may
renew for a further period of not to exceed three years any certificate of
exemption previously renewed under paragraph (8) of this subsection, subject to such new terms and conditions as are necessary and appropriate
under the revised regulations; except that any certificate of exemption that
would, but for this clause, expire on or after the date of enactment of this
paragraph, and before the date of the adoption of such regulations maybe
extended until such time after the date of adoption as may be necessary
for purposes of applying such regulations to the certificate. Notwithstanding
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the foregoing, however, no person may, after January 31, 1984, sell or offer
for sale in interstate or foreign commerce any pre-Act finished scrimshaw
product unless such person has been issued a valid certificate of exemption
by the Secretary under this subsection and unless such product or the raw
material for such product was held by such person on the date of enactment
of this paragraph.
(g) [Burden ofpr~f.1—In connectionwith any action alleging a violation
of section 9, any person claiming the benefit of any exemption or permit
under this Act shall have the burden of proving that the exemption or
permit is applicable, has been granted, and was valid and in force at the
time of the alleged violation.
(h) [Applicability
of provisions limited to certain articles-Import
of
excepted articles— Designation of one port within each custom region—
Application
for return of certak confiscated materials.]-(1)
Sections
4(d), 9(a), and 9(c) do not apply to any article which—
(A) is not less than 100 years of age;
(B) is composed in whole or in part of any endangered species or threatened species listed under section 4;
(C) has not been repaired or modified with any part of any such species
on or after the date of enactment of this Act; and
(D) is entered at a port designated under paragraph (3).
(2) Any person who wishes to import an article under the exception
provided by this subsection shall submit to the customs officer concerned
at the time of entry of the article such documentation as the Secretary of
the Treasury, after consultation with the Secretary of the Interior, shall by
regulation require as being necessary to establish that the article meets the
requirements set forth in para~aph (1)(A), (B), and (C).
(3) The Secretary of the Treasury, after consultation with the Secretary
of the Interior, shall designate one port within each customs region at which
articles described in paragraph (1)(A), (B), and (C) must be entered into
the customs territory of the United States.
(4) Any person who imported, after December 27, 1973, and on or before
the date of enactment of the Endangered Species Act Amendments of 1978,
any article described in paragraph (1) which—
(A) was not repaired or modified after the date of importation
with
any part of any endangered
species or threatened species listed under
section 4;
(B) was forfeited to the United States before such date of enactment,
or is subject to forfeiture to the United States on such date of enactment,
pursuant to the assessment of a civil penalty under section 11; and
(C) is in the custody of the United States on such date of enactment;
may, before the close of the one-year period beginning on such date of

enactment, make application to the Secretary for return of the article.
Application shall be made in such form and manner, and contain such
documentation, as the Secretary prescribes. If on the basis of any such
application which is timely filed, the Secretary is satisfied that the requirements of this paragraph are met with respect to the article concerned, the
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Secretary shall return the article to the applicant and the importation of
such article shall, on and after the date of return, be deemed to be a lawful
importation under this Act.
C) [Transshipment
of fish and wtidlifeCriteria
for determining
whether a violation occurred.]-Any
importation into the United States
of fish or wildlife shall, if—
(1) such fish or wildlife was lawfully taken and exported from the country of origin and country of reexport, if any;
(2) such fish or wildlife is in transit or transshipment through any place
subject to the jurisdiction of the United States en route to a country
where such fish or wildlife may be lawfully imported and received;
(3) the exporter or owner of such fish or wildlife gave explicit instructions not to ship such fish or wildlife through any place subject to the
jurisdiction of the United States, or did all that could have reasonably
been done to prevent transshipment, and the circumstances leading to
the transshipment were beyond the exporter’s or owner’s control;
(4) the applicable requirements of the Convention have been satisfied;
and
(5) such importation is not made in the course of a commercial activity,
be an importation not in violation of any provision of this Act or any regulation issued pursuant to this Act while such fish or wildlife remains in
the control of the United States Customs Service.
O) [Definition:
“experimental
population’’-Population
release authorization
to further conserve species—Pre-authorization
proceedings—Exprimental
popdations
to be treated as threatened species—
Designation of critical habitat— Determination whether essential to the
continued existence of a threatened or endangered species. ]-( 1) For purposes of this subsection, the term “experimental population” means any
population (including any offspring arising solely therefrom) authorized by
the Secretary for release under paragraph (2), but only when, and at such
times as, the population is wholly separate geographically from nonexperimental populations of the same species.
(2)(A) The Secretary may authorize the release (and the related transportation) of any population (including eggs, propagules, or individuals) of
an endangered species or a threatened species outside the current range
of such species if the Secretary determines that such release will further
the conservation of such species.
(B) Before authorizing the release of any population under subparagraph
(A), the Secretary shall by regulation identify the population and determine,
on the basis of the best available information, whether or not such population is essential to the continued existence of an endangered species or a
threatened species.
(C) For the purposes of this Act, each member of an experimental population shall be treated as a threatened species; except that—
(i) solely for purposes of section 7 (other than subsection (a)(1) thereof),
an experimental population determined under subparagraph (B) to be
not essential to the continued existence of a species shall be treated, except
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when it occurs in an area within the National Wildlife Refuge System or
the National Park System, as a species proposed to be listed under section
4; and
(ii) critical habitat shall not be designated under this chapter for any
experimental population determined under subparagraph (B) to be not
essential to the continued existence of a species.
(3) The Secretary, with respect to populations of endangered species or
threatened species that the Secretary authorized, before October 13, 1982,
for release in geographical areas separate from the other populations of
such species, shall determine by regulation which of such populations are
an experimental population for the purposes of this subsection and whether
or not each is essential to the continued existence of an endangered species
or a threatened species. (87 Stat. 896; Act of July 12, 1976, 90 Stat. 911;
Act of November 10, 1978, 92 Stat. 3760; Act of December 28, 1979, 93
Stat. 1230; Act of October 13, 1982, 96 Stat. 1422; 16 U.S.C. $ 1539)
See. 11. (a) [Penalties and enforcement—Civfl
penalties-Opportunity
for a hearing-Separate
offeneAttorney
General authorized to file
civil actions —District
court jurisdiction—Record-Standard
of review—Hearing
procedure—Subpenas—Witnesses—Contempt
of
court—No penalty for self-protection.]-(
1) Any person who knowingly
violates, and any person engaged in business as an importer or exporter of
fish, wildlife, or plants who violates, any provision of this Act, or any provision of any permit or certificate issued hereunder, or of any reguhtion
issued in order to implement subsection (a)(l)(A), (B), (C), (D), (E), or (F),
(a)(2)(A), (B), (C), or (D), (c), (d) (other than regulation relating to recordkeeping or filing of reports), (~ or (g) of section 9 of this Act, may be
assessed a civil penalty by the Secretary of not more than $10,000 for each
violation. Any person who knowingly violates, and any person engaged in
business as an importer or exporter of fish, wildlife, or plants who violates,
any provision of any other regulation issued under this Act may be assessed
a civil penalty by the Secretiry of not more than $5,000 for each such
violation. Any person who otherwise violates any provision of this Act, or
any regulation, permit, or certificate issued hereunder, may be assessed a
civil penalty by the Secretary of not more than $500 for each such violation.
No penalty maybe assessed under this subsection unless such person is given
notice and opportunity for a hearing with respect to such violation. Each
violation shall be a separate offense. Any such civil penalty may be remitted
or mitigated by the Secretary. Upon any failure to pay a penalty assessed
under this subsection, the Secre@ry may request the Attorney General to
institute a civil action in a district court of the United States for any district
in which such person is found, resides, or transacts business to collect the
penalty and such court shall have jurisdiction to hear and decide any such
action. The court shall hear such action on the record made before the
Secretary and shall sustain his action if it is supported by substantial evidence
on the record considered as a whole.
(2) Hearings held during proceedings for the assessment of civil penalties
authorized by paragraph (1) of this subsection shall be conducted in ac-
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cordance with section 554 of title 5, United States Code. The Secretary
may issue subpenas for the attendance and testimony of witnesses and the
production of relevant papers, books, and documents, and administer oaths.
Witnesses summoned shall be paid the same fees and mileage that are paid
to witnesses in the courts of the United States. In case of contumacy or
refusal to obey a subpena served upon any person pursuant to this paragraph, the district court of the United States for any district in which such
person is found or resides or transacts business, upon application by the
United States and after notice to such person, shall have jurisdiction to issue
an order requiring such person to appear and give testimony before the
Secretary or to appear and produce documents before the Secretary, or
both, and any failure to obey such order of the court maybe punished by
such court as a contempt thereof.
(3) Notwithstanding any other provision of this Act, no civil penalty shall
be imposed if it can be shown by a preponderance of the evidence that the
defendant committed an act based on a good faith belief that he was acting
to protect himself or herself, a member of his or her family, or any other
individual from bodily harm, from any endangered or threatened species.
of Federal lessees, licensees,
0) [Criminal violations— Conviction
etc.—No conviction for self-protection.]-(1)
Any person who knowingly
violates any provision of this Act, of any permit or certificate issued hereunder, or of any regulation issued in order to implement subsection
(a)(l)(A), (B), (C), (D), (E), or (F), (a)(2)(A), (B), (C), or (D), (c), (d), (other
than a regulation relating to recordkeeping, or filing of reports), (O, or (g)
of section 9 of this Act shall, upon conviction, be fined not more than
$20,000 or imprisoned for not more than one year, or both. Any person
who knowingly violates any provision of any other regulation issued under
this Act shall, upon conviction, be fined not more than $10,000 or imprisoned for not more than six months, or both.
(2) The head of any Federal agency which has issued a lease, license,
permit, or other agreement authorizing a person to import or export fish,
wildlife, or plants, or to operate a quarantine station for imported wildlife,
or authorizing the use of Federal lands, including grazing of domestic livestock, to any person who is convicted of a criminal violation of this Act or
any regulation, permit, or certificate issued hereunder may immediately
modify, suspend, or revoke each lease, license, permit, or other agreement.
The Secretary shall also suspend for a period of up to one year, or cancel,
any Federal hunting or fishing permits or stamps issued to any person who
is convicted of a criminal violation of any provision of this Act or any
regulation, permit, or certificate issued hereunder. The United States shall
not be liable for the payments of any compensation, reimbursement, or
damages in connection with the modification, suspension, or revocation of
any lesses, licenses, permits, stamps, or other agreements pursuant to this
section.
(3) Notwithstanding any other provision of this Act, it shall be a defense
to prosecution under this subsection if the defendant committed the offense
based on a good faith belief that he was acting to protect himself or herself,
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a member of his or her family, or any other individual, from bodily harm
from any endangered or threatened species.
(c) [District court jurisdiction.]-The
several district courts of the
United States, including the courts enumerated in section 460 of title 28,
United States Code, shall have jurisdiction over any actions arising under
this Act. For the purpose of this Act, American Samoa shall be included
within the judicial district of the District Court of the United States for the
District of Hawaii.
(d) [Rewards—Source
of reward money—Amount—~vernment
employees not eli@ble.]—The
Secretiry or the Secretary of the Treasury shall
pay a reward from sums received as penalties, fines, or forfeitures of property for any violation of this Act or any regulation issued hereunder to any
person who furnishes information which leads to an arrest, a criminal conviction, civil penalty assessment, or forfeiture of property for any violation
of this Act or any regubtion issued hereunder. The amount of the reward,
if any, is to be designated by the Secretary or the Secretary of the Treasury,
as appropriate. Any officer or employee of the United States or any State
or local government who furnishes information or renders service in the
performance of his official duties is ineligible for payment under this sub
section.
(e) [Enforcement—Issuance
of process—Detention
and ins~ion—
Arrest without a warrant-Seizur+Forfeitur+Authotity
to enforc+
Attorney @nerd
authorized to enjoin violator.+(1)
The provisions of
this Act and any regulations or permits issued pursuant thereto shall be
enforced by the Secretary, the Secretary of the Treasury, or the Secretary
of the Department in which the Coast Guard is operating, or all such Secretaries. Each such Secretary may utilize by agreement, with or without
reimbursement, the personnel, services, and facilities of any other Federal
agency or any State agency for purposes of enforcing this Act.
(2) The judges of the district courts of the United States and the United
States magistrates may, within their respective jurisdictions, upon proper
oath or affirmation showing probable cause, issue such warrants or other
process as may be required for enforcement of this Act and any regulation
issued thereunder.
(3) Any person authorized by the Secretary, the Secretary of the Treasury,
or the Secretary of the Department in which the Coast Guard is operating,
to enforce this Act may detain for inspection and inspect any package, crate,
or other container, including its contents, and all accompanying documents,
upon importation or exportation. Such person may make arrests without
a warrant for any violation of this Act if he has reasonable grounds to believe
that the person to be arrested is committing the violation in his presence
or view, and may execute and serve any arrest warrant, search warrant, or
other warrant or civil or criminal process issued by any officer or court of
competent jurisdiction for enforcement of this Act. Such person so authorized may search and seize, with or without a warrant, as authorized by
law. Any fish, wildlife, property, or item so seized shall be held by any
person authorized by the Secretiry, the Secretary of the Treasury, or the
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Secretary of the Department in which the Coast Guard is operating pending
disposition of civil or criminal proceedings, or the institution of an action
in rem for forfeiture of such fish, wildlife, property, or item pursuant to
paragraph (4) of this subsection; except that the Secretary may, in lieu of
holding such fish, wildlife, property, or item, permit the owner or consignee
to post a bond or other surety satisfactory to the Secretary, but upon forfeiture of any such property to the United States, or the abandonment or
waiver of any claim to any such property, it shall be disposed of (other than
by sale to the general public) by the Secretary in such a manner, consistent
with the purposes of this Act, as the Secretary shall by regulation prescribe.
(4)(A) All fish or wildlife or plants taken, possessed, sold, purchased,
offered for sale or purchase, transported, delivered, received, carried,
shipped, exported, or imported contrary to the provisions of this Act, any
regulation made pursuant thereto, or any permit or certificate issued hereunder shall be subject to forfeiture to the United States.
(B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft,
and other means of transportation used to aid the taking, possessing, selling,
purchasing, offering for sale or purchase, transporting, delivering, receiving, carrying, shipping, exporting, or importing of any fish or wildlife or
plants in violation of this Act, any regulation made pursuant thereto, or
any permit or certificate issued thereunder shall be subject to forfeiture to
the United States upon conviction of a criminal violation pursuant to section
1l(b)(l) of this Act.
(5) All provisions of law rehting to the seizure, forfeiture, and condemnation of a vessel for violation of the customs laws, the disposition of such
vessel or the proceeds from the sale thereof, and the remission or mitigation
of such forfeiture, shall apply to the seizures and forfeitures incurred, or
alleged to have been incurred, under the provisions of this Act, insofar as
such provisions of law are applicable and not inconsistent with the provisions
of this Act; except that all powers, rights, and duties conferred or imposed
by the customs laws upon any officer or employee of the Treasury Department shall, for the purposes of this Act, be exercised or performed by
the Secretary or by such persons as he may designate.
(6) The Attorney General of the United States may seek to enjoin any
person who is alleged to be in violation of any provision of this Act or
regulation issued under authority thereof.
(f) [Promdgation
of enforcement regulations.] The Secretary, the Secretary of the Treasury, and the Secretary of the Department in which the
Coast Guard is operating, are authorized to promulgate such regulations
as may be appropriate to enforce this Act, and charge reasonable fees for
expenses to the Government connected with permits or certificates authorized by this Act including processing applications and reasonable inspections, and with the transfer, board, handling, or storage of fish or
wildlife or plants and evidentiary items seized and forfeited under this Act.
All such fees collected pursuant to this subsection shall be deposited in the
Treasury to the credit of the appropriation which is current and chargeable
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for the cost of furnishing the services. Appropriated funds maybe expended
pending reimbursement from parties in interest.
(~ [Citizen suits-Distfict
court jurisdiction-standard
of rWiew—
—Cost of litigation-Ofier
reme
Limitations-Fomm-Intervention
dies not precluded.+
Except as provided in paragraph (2) of this subsection any person may commence a civil suit on his own behalf—
(A) to enjoin any person, including the United States and any other
governmental instrumentality or agency (to the extent permitted by the
eleventh amendment to the Constitution), who is alleged to be in violation
of any provision of this Act or regulation issued under the authority
thereoe or
(B) to compel the Secretary to apply, pursuant to section 6(g)(2)(B)(ii)
of this Act, the prohibitions set forth in or authorized pursuant to section
4(d) or section 9(a)(l)(B) of this Act with respect to the taking of any
resident endangered species or threatened species within any State; or
(C) against the Secretary where there is alleged a failure of the Secretary
to perform any act or duty under section 4 which is not discretionary
with the Secretary.
The district courts shall have jurisdiction, without regard to the amount in
controversy or the citizenship of the parties, to enforce any such provision
or regulation, or to order the Secretiry to perform such act or duty, as the
case may be. In any civil suit commenced under subparagraph (B) the district
court shall compel the Secretary to apply the prohibition sought if the court
finds that the allegation that an emergency exists is supported by substantial
evidence.
(2)(A) No action maybe commenced under subparagraph (l)(A) of this
section—
(i) Prior to sixty ~YS after written notice of the violation has been given
to the Secretary, and to any alleged violator of any such provision or
regulation;
(ii) if the Secretary has commenced action to impose a penalty pursuant
to subsection (a) of this section; or
(iii) if the United States has commenced and is diligently prosecuting
a criminal action in a court of the United States or a State to redress a
violation of any such provision or regulation.
(B) No action maybe commenced under subparagraph (l)(B) of this section—
(i) prior to sixty days after written notice has been given to the Secretary
setting forth the reasons why an emergency is thought to exist with respect
to an endangered species or a threatened species in the State concerned;
or
(ii) if the Secretary has commenced and is diligently prosecuting action
under section 6(g)(2)(B)(ii) of this Act to determine whether any such
emergency exists.
(C) No action may be commenced under subparagraph (l)(C) of this
section prior to sixty days after written notice has been given to the Secretary; except that such action may be brought immediately after such
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notification in the case of an action under this section respecting an emergency posting a significant risk to the well-being of any species of fish or
wildlife or plants,
(3)(A) Any suit under this subsection may be brought in the judicial district in which the violation occurs.
(B) In any such suit under this subsection in which the United States is
not party, the Attorney General, at the request of the Secretary, may intervene on behalf of the United States as a matter of right.
(4) The court, in issuing any final order in any suit brought pursuant to
paragraph (1) of this subsection, may award costs of litigation (including
reasonable attorney and expert witness fees) to any party, whenever the
court determines such award is appropriate.
(5) The injunction relief provided by this subsection shall not restrict any
right which any person (or class of persons) may have under any statute or
common law to seek enforcement of any standard or limitation or to seek
any other relief (includlng relief against the Secretary or a State agency).
of the Secretary of Ag~) [tirdination
with other laws —Funtions
riculture not impaired— Functions and responsibilities of the Secretary
of the Treasury not superseded or limited. ]-The
Secretary of Agriculture
and the Secretary shall provide for appropriate coordination of the administration of this Act with the administration of the animal quarantine laws
(21 U.S.C. 101-105, 111-135b, and 612-614) and section 306 of the Tariff
Act of 1930 (19 U.S.C. 1306). Nothing in this Actor any amendment made
by this Act shall be construed as superseding or limiting in any manner the
functions of the Secretary of Agriculture under any other law relating to
prohibited or restricted importations or possession of animals and other
articles and no proceeding or determination under this Act shall preclude
any proceeding or be considered determinative of any issue of fact or law
in any proceeding under any Act administered by the Secretary of Agriculture. Nothing in this Act shall be construed as superseding or limiting
in any manner the functions and responsibilities of the Secretary of the
Treasury under the Tariff Act of 1930, including, without limitation, section
527 of that Act (19 U.S.C. 1527), relating to the importation of wildlife
taken, killed, possessed, or exported to the United Stites in violation of
the laws or regulations of a foreign country. (87 Stat. 897; Act of July 12,
1976, 90 Stat. 913; Act of November 10, 1978, 92 Stat. 3761; Act of
November 16, 1981,95 Stat. 1079; Act of October 13, 1982,96 Stat. 1425;
16 U.S.C. $ 1540)
Sec. 12. [Authorization of endangered plant species review.]-The
Secretary of the Smithsonian Institution, in conjunction with other affected
agencies, is authorized and directed to review (1) species of plants which
are now or may become endangered or threatened and (2) methods of
adequately conserving such species, and to report to Congress, within one
year after the date of the enactment of this Act, the results of such review
including recommendations for new legislation or the amendment of existing legislation. (87 Stat. 901; 16 U.S.C. $ 1541)
*

*

*

*

*
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W. 17. [Constriction
with Marine Mamal
Prot~tion Act of 1972.]—
Except as otherwise provided in this chapter, no provision of this chapter
shall take precedence over any more restrictive conflicting provision of the
Marine Mammal Protection Act of 1972 [16 U.S.C. 1361 et seq.]. (87 Smt.
903; 16 U.S.C. $ 1543)
EXPLANATORYNOT=
Mtor’s
Note, Annotations.
Annotations
of opinions are included only to the extent
deemed relevant to the pro~ams and activities of the Bureau of Recbmation and the
Alaska, Bonneville, Southeastern, Southwestern, and Western Area Power Administrations.
~slative
Hktory. S. 1983, Public Law
93-205 in the 93d Con~ess. Reported in Senate from CommerceJuly 6, 1973; S. Rept. No,
93-307. Passed Senate July 24, 1973. Passed

House, amended, September 18, 1973. House
asks for a conference September 18, 1973.
Senate a~ees to a conference September 24,
1973. Conference report filed December’ 19,
1973; H. R. Rept. No. 93-740. Senate aWees
to conference report December 19, 1973. Hm
sue a~ees to conference report December
20, 1973. Companion bill H.R. 37 reported
in House from Merchant Marine and Fisheries July 27, 1973; H.R. Rept. No. 93-412.
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AMERICAN

FALLS DAM REPLACEMENT

An act to authorize the Secretiry of the Interior to enter into agreements with non-Feded
agencim for the replacement of the existing Amerian Falls Dam, Minidokaproject,Idaho,

and for other purposes.(Act of December 28, 1973,Pubhc Law 93-206,87 Stat.904)

[Sec. 1. Constructing agency to finance replacement of dam-United
States to take tifl+Dam
a feature of the Minidoka project-Water
level
maintained-Prevention
of erosion. ]—The Secretary of the Interior
(hereinafter called the Secretary) is authorized to negotiate and enter into
agreements with the American Falls Reservoir District or other appropriate
agency representing the present spaceholders (hereinafter called the constructing agency), which agreements sbll authorize the constructing agency
to finance and provide for the construction of a dam and related facilities
to replace the existing American Falls Dam of the Minidoka project, IdahoWyoming. The United States shall take title to the dam upon a determination by the Secretary that construction of the dam is substantially completed, and the dam shall be a feature of the Minidoka reclamation project
and shall be considered to be a “Government
dam” as defined by the
Federal Power Act (Act ofJune 10, 1920, 41 Stat. 1063, as amended). The
Secretary shall operate and maintain the replacement dam as a feature of
the Minidoka project. The construction and operation of the replacement
dam shall not result in an increase in the elevation of the reservoir water
surface above that maintained for the original dam, and provision shall be
made for the correction and prevention of erosion related to the reservoir
or for the full and adequate compensation of adjacent landowners (including
owners of land subject to a flowage easement for the reservoir) if such
erosion cannot be corrected or prevented. (87 Stat. 904)
EXPLANATORYNOTES
Supplementary Protision: District Bonds
Tax-Exempt. Section 7 of the Act of December 23, 1975 (Public Law 94-164, 26 U.S.C.
$103(d)) provides that bonds to finance a dam
for furnishing water for irrigation with the
generation of electric energy as a subordinate
use, such as those issued by the American Falls
Resemoir District to finance repbcement of
American Falls Dam, are tax-exempt. The
1975 Act does not appear herein. For legishtive history of the Act see H.R. Rept. No.

94-581 andS.Rept. No 94-570on H.R. 9968,
94th Cong., Ist Sess.
Reference in tie Text. Section 3 (10) of
the Federal Power Act (41 Stat. 1063, as
amended), referred to in the text, defines
“Government dam” as a dam or other work
constructed or owned by the United States
for Government purposes with or without
contributions from others. Section 3(10) ap
pears in Volume I at page 265.

Sec. 2. (a) [Reaffirmation
of existing contract rights.]—Replacement
of the existing dam as authorized in section 1 hereof shall in no way alter
or change the present proportionate storage rights of present spaceholders
in the American Falls Reservoir and shall constitute a reaffirmation of existing contract rights between the Secretary and the spaceholders except as
otherwise provided in this Act.

December

28, 1973
AMERICAN

FALLS DAM REPLACEMENT

2829

b) [Construction of highway.+The
constructing agency shall: (1) include as a part of the project, a river crossing meeting the then current
Department of Transportation standards for Federal-aid secondary highway
two-lane traffic, which crossing shall be located on top of the replacement
dam or immediately downstream from the dam, and which crossing shall
be financed by State, Federal, and constructing agency funds, or any combimtion thereof as the parties deem appropriate; and (ii) design and construct an additional two lanes on top of the replacement dam, which
additional two lanes may be funded with State, Federal, or constructing
agency funds, or any combination thereof. For the purposes of subpart (ii)
of this subsection, the constructing agency shall be considered an “agency”
within the meaning of section 320(a) of title 23, United States Code.
(c) [Highway
to be maintained
during dam construction.]-The
phns
and specifications for the construction of the dam shall require that art
adequate two-lane, twe-way crossing shall be maintained at or near the site
of the dam during construction. (87 Stat. 904)
EXPLANATORYNOTE
Refermce h tie Text. Section 320(a) of
title 23, United Smtes Code, referred to in
section 2(b) of the text, authorizes only an
“agency” to desi~ and construct a public
highway bridge across a Federal dam. For the
purposes of section 320, an “agency” means
each executive department, independent e+

tabhshment, office, board, bureau, commission, authority, administration, corporation
wholly owned or controlled by the United
Sates, or other agency of the Government of
the United States. The section appears in Volume 11 at page 1448.

Sec. 3. [Repayment contrafor replacement
dam.]—The
constructing
agency may enter into repayment contracts with the spaceholders in the
existing American Falls Reservoir providing for the repayment by the spaceholders of proportionate
shares of the total project costs incurred by the
constructing agency for engineering, financing, designing, and constructing
the replacement dam, and the Secretary shall be a party to said contracts
and the delivery of water to the spaceholders shall be contingent upon the
execution of such contracts and the fulfillment of the obligations thereunder: PrwMed, That said contracts shall be consistent with the terms of
existing contracts between the Secretary and the spaceholders for repayment of the costs of the existing American Falls Dam. (8T Stat. 905)
NOTE OF OPINION
1. Repayment contracts
The execution, pursuant to the Act of December 28, 1973, of new contrac~ between
the American Falls Reservoir District, the
Federal Government, and irrigation districts
holding rights to storage space in the American Falls Reservoir for the repayment of the
District’s proportionate share of the construction cost of the replacement of the American

Falls Dam, Minidob
Rechmation Pr~ect,
does not divest landowners who voted against
the contract but who live in a participating
irrigation district of any property rights under
existing reclamation repayment contracts. It
is the irrigation districts, and not the landowners, which are the parties to the existing
repayment contracts. Kemer v. Johnsw, 99
Idaho 433, 583 P. 2d 360 (1978).
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W. 4. [Constmction
of non-Federal
hydroel=tric
facilities.]-~he
constructing agency may contract with an appropriate non-Federal entity
for the use of the falling water leaving the dam for power generation, which
contract shall provide for a monetary return to the constructing agency to
defray the costs of construction of the replacement dam. The constructing
agency may enter into agreements with an appropriate non-Federal entity
to coordinate
the construction of hydroelectric
power facilities with the
construction of the replacement dam. The contract and agreements for use
of the falling water shall not be subject to the limitations of section 9(c) of
the Reclamation Project Act of 1939 (53 Stat. 1194), or any similar limitations in any other applicable Acts of Congress: Prwided. That said contract
for falling water shall be approved by the Secretary and shall not impair
the efficiency of the project to serve the other purposes of the Minidoka
project. (87 Stat. 905)
EXPLANATORYNOTE
Reference in tie Text. Section 9(c) of the
Rmkmation Project Act of 1939 (53 Stat.
1194), referred to in the text, provides among
other things for the lease of power privileges
or sale of electric power produced by a project, at certin rates, for periods not to exceed
forty years. Preference in such lease or sale is

given to munieipahties, public corporations or
agencies, and cooperatives and other nonprofit organintions financed by loans made
pursuant to the Rural Electrification Act of
1936 (49 Stat. 1363), as amended (7 U.S.C.
$901 et seq.). Seetion 9(c) of the 1939 Act ap
pears in Volume I at page 647.

*.
5. [Approval
of designs and s~ifications
by Seeretary-Costa
reimbursable
to Seeretary.]-Construction
of the replacement dam shall
not be initiated until the Secretary has approved the designs and specifications of the dam and the plan of construction of the dam and of the
proposed operation of the dam and reservoir. Construction of each related
facility shall not be initiated until the Secretary has approved the designs
and specifications thereof. Costs incurred by the Secretary in reviewing
such designs, specifications, plans, and construction shall be included as
project costs allocated to beneficiaries of the replacement dam and shall be
reimbursable to the Secre@ry. (87 Stat. 905)
%.6.
[Pubfic recreation —Fish and wildlife enhancement.]-The
Secretary is authorized to provide specific facilities for public recreation and
fish and wildlife enhancement in connection with the replacement dam, and
the costs of such facilities shall be repaid in accordance with the provisions
of the Federal Water Project Recreation Act (79 Stat. 213). In addition,
specific facilities for public recreation may also be provided in accordance
with the Land and Water Conservation
Fund Act of 1965 (78 Stat. 897),
as amended (16 U.S.C. 460, et seq.). (87 Stat. 905)
EXPLANATORYNOTE
References h tie TexL The Federal Water
Project Remeation Aet (Act of July 9, 1965,
Pubfic Law 89-72, 79 Stat. 213) and the Land
and Water Conservation Fund Act (Act of

September 3, 1964, Pubhc hw 88-578, 78
Stat. 897), referred to in the text, appear in
Volume 111 at pages 1820 and 1785, respectively.
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Sec. 7. [Appropriations
authorized.]-There
is hereby authorized to be
appropriated for construction of specific facilities for public recreation and
fish and wildlife enhancement the sum of $400,000 ~uly 1972 prices) plus
or minus such amounts, if any, as may be required by reason of the changes
in the cost of construction work of the type involved therein as shown by
engineering cost indices. There are also authorized to be appropriated such
funds as may be necessary to meet the prorated construction cost apportionable to the irrigation storage rights of the Michaud Division of the Fort
Hall Indian Reservation for space in the reservoir behind the American
Falls Replacement Dam and such cost shall be subject to the Act of July 1,
1932 (47 Stat. 564; 25 U.S.C. 368a). There are also authorized to be appropriated such funds as are required for the operation and maintenance
of the dam and related facilities. (87 Stat. 905)
EXPnNATORYNOTSS
Not Wfid
Thw Act is not codified in of such charges against such lands, until the
Indian title thereto shall have been extinthe U.S. Gale.
Ba-und.
The AmericanFallsDamwas guished, and further provides for the cancelconstructedin 1925-27 as a feature of the lation of certain construction assessments
Minidob project, Idah@Wyoming. Replacement of the Dam was necessitated by a chemical reaction between the aggregate and the
cement which led to a gmdual deterioration
of the structure.

Reference in tie TexL The Act of July 1,
1932 (47 Stat. 564), referred to in the text,
is the s~lled
Leavitt Act, which provides
among other things that the collection of all
construction costs against Indlan+wned knds
witiln a Government irrigation project be de
ferred, and no assessments be made on behalf

previously levied. The 1932 Act appears in
Volume I at page 504.
~slative
Hfstory. S. 1529, Public Law
93-206 in the 93d Congress. Reported in Senate from Interior and Insubr Affairs June 15,
1973; S. Rept. No. 93-223. Passed Senate
June 19, 1973. Reported in House from Interior and Insular Affairs December 6, 1973;
H.R. Rept. No. 93-701.
Passed House,
amended, December 17, 1973. Senate agrees
to House amendments December 18. 1973.
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H.V. EASTMAN

LAKE

An act to provide for the naming of the lake to be created by the Buchanan Dam, Chowchilla
River, California. (Act of December 28, 1973, Public hw 93-217, 87 Stat. 912)

[H.V. Eastman Lake, Cdif.—Designation.]-The
lake to be created by
the Buchanan Dam on the Chowchilla River, California, authorized by section 203 of the Flood Control Act of 1962, shall be known and designated
as the “H.V. Eastman Lake”. Any law, regulation, document, or record of
the United States in which such lake is designated or referred to shall be
held to refer to such lake as the “H.V. Eastman Lake”. (87 Stat. 912)
EXPLANATORYNOTES
Not CodifiA
the U.S. Code.

This Act is not ctilfied

in

Reference in tie Text. Section203 of the
Flood Control Act of 1962 (Act of October
23, 1962, Public Law 87-874,76 Stat. 1173),
referred to in the text, appears in Volume 111
at page 1701.

~dative
History. H.R. 655, Public bw
93-217 in the 93d Congress. Reported in
House from Public Works October 9, 1973;
H.R. Rept. No. 93-556. Passed House October 15, 1973. Reported in Senate from Pub
fic Works December 13, 1973; S, Rept. No.
93-627. Passed Senate December 14.1973.
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from] An actauthorizingtheconstruction,repair,andpreservationof cerbin public
workson rivers and harborsfor mvigation, flood control, and for other purposes. (Act of
March 7, 1974,Public Law 93-251,88 Stat. 12)

TITLE

I—WATER
*

*

RESOURCES
*

DEVELOPMENT
*

*

Sec. 8. [San Francisco Bay-Delta ModeI.]-The
Secretary of the Army,
acting through the Chief of Engineers, is authorized to operate and maintain
the San Francisco Bay-Delta Model in Sausalito, California, for the purpose
of testing proposals tiecting
the environmental quality of the region, including, but not limited to, salinity intrusion, dispersion of pollutants, water
quality, improvements for navigation, dredging, bay fill, physical structures,
and other shoreline changes which might affect the regimen of the baydelta waters. (88 Stat. 16)
See. 9. [Water resource development projects-Negligence
of United
States or its contractors—Damages.]—The
requirement in any water resources development project under the jurisdiction of the Secretary of the
Army, that non-Federal interests hold and save the United States free from
damages due to the construction, operation, and maintenance of the project,
does not include damages due to the fault or negligence of the United
States or its contractors. (88 Stat. 16; 42 U.S.C. $ 1962d-15)
*

*

*

*

*

Sec. 12. [Saretary of the Army— Review of inactive authorized projects-Views
of interesti
parties—Submission
of list to @ngress—
Reauthorization of inactive projects.]-(a)
As soon as practicable after the
date of enactment of this section and at least once each year thereafter, the
Secretary of the Army, acting through the Chief of Engineers, shall review
and submit to Congress a list of those authorized projects for works of
improvement of rivers and harbors and other waterways for navigation,
beach erosion, flood control, and other purposes which have been authorized for a period of at least eight years without any Congressional appropriations within the last eight years and which he determines, after
appropriate review, should no longer be authorized. Each project so listed
shall be accompanied by the recommendation
of the Chief of Engineers
together with his reasons for such recommendation. Prior to the submission
of such list to the Congress, the Secretary of the Army, acting through the
Chief of Engineers, shall obtain the views of interested Federal departments,
agencies, and instrumentalities, and of the Governor of each State wherein
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such project would be located, which views shll be furnished within sixty
days after being requested by the Secretary and which shall accompany the
list submitted to Congress. Prior to the submission of such list to Congress
the Secretary of the Army, acting through the Chief of Engineers, shall
notify each Senator in whose State, and each Member of the House of
Representatives in whose district, a project (including any part thereo~ on
such list would be located.
(b) Such list sbll be delivered to both Houses on the same day and to
each House while it is in session. A project on such list shall not be authorized
at the end of the first period of ninety calendar days of continuous session
of Congress after the date such list is delivered to it unless between the
date of delivery and the end of such ninety-day period, either the Committee
on Public Works of the House of Representatives or the Committee on
Public Works of the Senate adopts a resolution stating that such project
shall continue to be an authorized project. For the purposes of this section
continuity of session is broken only by an adjournment of Congress sine
die, and the days on which either House is not in session because of an
adjournment of more than three days to a day certain are excluded in the
computation of the ninety-day period. The provisions of this section shall
not apply to any project contained in a list of projects submitted to the
Congress within ninety days preceding the date of adjournment sine die of
any session of Congress.
(c) Nothing in this section shall be construed so as to preclude the Secretary from withdrawing any project or projects from such list at any time
prior to the final day of the period provided for in subsection (b).
(d) This section shall not be applicable to any project which has been
included in a resolution adopted pursuant to subsection (b).
(e) The Secretiry of the Army, acting through the Chief of Engineers,
shall, on request by resolution of the Committee on Public Works of the
Senate or the Committee on Public Works of the House of Representatives,
review authorized projects for inclusion in the list of projects provided for
in subsection (a) of this section. If any project so reviewed is not included
in any of the first three lists submitted to the Congress after the date of
the resolution directing the review of the project, a report on the review
together with the reasons for not recommending reauthorization, shall be
submitted to the Committees on Public Works of the Senate and House of
Representatives not later than the date of the third list submitted to Congress after the date of such resolution. (88 Stat. 16; Act of October 22,
1976, 90 Stat. 2933; 33 U.S.C. $ 579)
EXPLANATORYNOTE

1976Amendmen~ SupplementaryProtision. Subsection(a) of section 157 of the

“ninety?’ Subsection@) of section 157 protided that the amendmentmade by subsec-

Water Resources Development Act of 1976
(Act of October 22,1976, Public Law 94-587,
90 Sat. 2917), amended section 12(b) by
striklng out “one hundred and eighty” each
time it appeared and inserting in lieu thereof

tion (a) shall tike effect on January 1, 1977.
Extracts from the 1976 Act, not including section 157, appear in Volume IV in chronological order.
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See. 13. [Fld
Control Act of 1960 amended-Road
replacement dsign standards.]-Section
207(c) of the Flood Control Act of 1960 (33
U.S.C. 701r-1 (c)) is hereby amended to read as follows:
“(c) For water resources projects to be constructed in the future, when
the taking by the Federal Government of an existing public road necessi~tes
replacement, the substitute provided will, as nearly as practicable, serve in
the same mnner and reasonably as well as the existing road. The head of
the agency concerned is authorized to construct such substitute roads to
the design standards which the State or owning political division would use
in constructing a new road under similar conditions of geography and under
similar traffic loads (present and projected). In any case where a State or
political subdivision thereof requests that such a substitute road be constructed to a higher standard than that provided for in the preceding provisions of this subsection, and pays, prior to commencement
of such
construction, the additional costs involved due to such higher standard,
such agency head is authorized to construct such road to such higher standard. Federal costs under tie provisions of this subsection shall be part of
the nonreimbursable project costs;’ (88 Stat. 17; 33 U.S.C. $70 lr-1 )
EXPLANATORYNOTm

&fmna
k tie Trot. Section 207(c) of
the Flood Control Act of 1960,referred’t~ in
and amendedby the text, wasalso amended
by seetion 208 of the Flood Control Act of
1962(Act of October 23,1962,76 Stat.1196)
andappears,asso amended,in Volume III at
*

*

*

,naae 1705.
Mtor’s NomAnnotations.Annotationsof
0-

oPinions are found in supplement 1 under
“October 23, 1962—Flood Control Act of
1962—Sm. 208(c):’
*

*

See. 22. [Seeretary of the Army-Comprehensive
plans for drainage
basins.]—(a) The Secretary of the Army, acting through the Chief of Engineers, is authorized to cooperate with any State in the preparation of
comprehensive plans for the development, utilization, and conservation of
the water and related resources of drainage basins located within the boundaries of such State and to submit to Congress reports and recommendations
with respect to appropriate Federal participation in carrying out such plans.
(88 stat. 20)
*

*

*

*

*

Sec. 32. (a) Short title.]—This section maybe cited as the “Streambank
Erosion Control Evaluation and Demonstration Act of 1974”.
b) [Provam
established.]-The
Secretary of the Army, acting through
the Chief of Engineers, is authorized and directed to establish and conduct
for a period of five fiscal years a national streambank erosion prevention
and control demonstration program. The program shall consist of (l) an
evaluation of the extent of streambank erosion on navigable rivers and their
tributaries; (2) development of new methods and techniques for bank pro-
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tection, research on soil stability, and identification of the causes of erosion;
(3) a report to the Congress on the results of such studies and the recommendations of the Secretary of the Army on means for the prevention
and correction of streambank erosion; and (4) demonstration projects, including bank protection works.
(c) [Demonstration
projects.]-Demonstration
projects authorized by
this section shall be undertaken on streams selected to reflect a variety of
geographical and environmental conditions, including streams with naturally occurring erosion problems and streams with erosion caused or increased by manmade structures or activities. At a minimum, demonstration
projects shall be conducted at multiple sites on—
(1) the Ohio River;
(2) that reach of the Missouri River between Fort Randall Dam, South
Dakota, and Sioux City, Iowa;
(3) that reach of the Missouri River in North Dakota at or below the
Garrison Dam, including areas on the right bank at river miles 1345;
1310; 1311; 1316.5; 1334.5; 1341; 1343.5; 1379.5; 1385; and on the left
bankatrivermiles
1316.5; 1320.5; 1323; 1326.5; 1335.7; 1338.5; 1345.2;
1357.5; 1360; 1366.5; 1368; and 1374;
(4) the delta and hill areas of the Yazoo River Basin generally in accordance with the recommendations
of the Chief of Engineers in his
report dated September 23, 1972;
(5) the delta of the Eel River, California.
(6) the lower Yellowstone River from Intake Montana, to the mouth
of such river.
(d) [Obligations of non-Federd interests.]—Prior to construction of any
projects under this section, non-Federal interests shall agree that they will
provide without cost to the United States lands, easements, and rights-ofway necessary for construction and subsequent operation of the projects;
hold and save the United States free from damages due to construction,
operation, and maintenance of the projects; and operate and maintain the
projects upon completion.
*
*
*
*
*
(f) [Reports to Congress.]-The
Secretary of the Army shall make
interim report to Congress on work undertaken pursuant to this section
September 30, 1978, and shall make a [final] report to the Congress
later than December 31, 1981. (88 Stat. 21; Act of October 22, 1976,
Stat. 2932, 2934; 42 U.S.C. $ 1962d-5 note)

an
by
no
90

EXPLANATORYNOTE
the 1976 Act added the mileage references at
the end of subsection (c)(3) and subsection (~.
Extracts from the 1976 Act, not includlng sections 155(a) and 161(2), appear in Volume IV
in chronolo@cal order.

1976 Amendments. Subsection (a) of seetion 155 of the Water Resources Develop
ment Act of 1976 (Act of October 22, 1976,
Public Law 94-587, 90 Stit. 2917), amended
subsection (c) by adding subparagraphs (5)
and (6) as they appear above. Section 161 of

*

*

*

*

*
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Sec. 36. [Flood tintrol
Act of 1970 amended-Auburn
Reservoir.]—
Section 222 of the Flood Control Act of 1970 (Public Law 91-611) is
amended by inserting at the end thereof the following: “The Secretary may
also provide for the cost of construction of a two-lane, all-weather paved
road (including appropriate two-lane bridges) extending from Old United
States Highway 40, near Weimar across the North Fork and Middle Fork
of the American River to the Eldorado County Road near Spanish Dry
Diggings, substantially in accordance with the report of the Secretary entitled ‘Replacement Alternative Upstream Road System, Auburn Reservoir—June 1970’.” (88 Stat. 22)
See. 40. [Water resource development projeets-Cash
contributions of
non-Federal public bodies-Repayment
provisions-M~lfication
of existing cost sharing agreements.]-(a)
In connection with any water resource development project, heretofore, herein, or hereafter authorized to
be undertaken by the Secretary of the Army, the construction of which has
not been initiated as of the date of the enactment of this section, where
authorization requires that non-Federal public bodies make an agreed-upon
cash contribution as part of their reimbursement to the Federal Government for construction costs, or a specific portion of the construction costs,
and where there exists no other provision of law which would permit extended repayment for the construction costs or such specific portion of the
construction costs involved, such non-Federal public bodies may make such
repayment in annual installments during the period of construction.
@) Upon the request of affected non-Federal public bodies, the Secretary
of the Army is authorized to modify existing cost sharing agreements in
order to effectuate the provisions of subsection (a) of this section. (88 Stat.
23; 42 U.S.C. $ 1962d-5c)
*

*

*

*

*

See. 55. [Secretary of the Army— Prevention of shore and streamba~
erosion—Assistance
to non-Federal
interests.]-The
Secretary of the
Army, acting through the Chief of Engineers, is authorized to provide
technical and engineering assistance to non-Federal public interests in developing structural and nonstructural methods of preventing damages attributable to shore and streambank erosion. (88 Stat. 28; 42 U.S.C.
$ 1962d-5 nts)
*

*

*

*

*

Sec. 65. [Reservoir projects— Modification of stirag+Limitations.]—
In the case of any reservoir project authorized for construction by the Corps
of Engineers, Bureau of Reclamation, or other Federal agency when the
Administrator of the Environmental Protection Agency determines pursuant to section 102(b) of the Federal Water Pollution Control Act that any
storage in such project for regulation of streamflow for water quality is not
needed, or is needed in a different amount, such project may be modified
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accordingly by the head of the appropriate agency and any storage no longer
required for water quality may be utilized for other authorized purposes
of the project when, in the opinion of the head of such agency, such use is
justified. Any such modification of a project where the benefits attributable
to water quality are 15 per centum or more but not greater than 25 per
centum of the total project benefits shall take effect only upon the adoption
of resolutions approving such modification by the appropriate committees
of the Senate and House of Representatives. The provisions of the section
shall not apply to any project where the benefits attributable to water quality
exceed 25 per centum of the total project benefits. (88 Stat. 30; 33 U.S,C.
~ 1252a)
EXPLANATORYNOTE
-ference
in tie Text. Section 102(b) of
the Federal Water Pollution Control Act (Act
of October 18, 1972, Public Law 92-500, 86

*

*

Stat. 816), referred to in the text, appears in
Volume IV in chronological order as it is codified at 33 U.S.C. $ 1252(b).

*

*

*

Sec. 73. [Flood protection— Consideration
of non-structural alternatives— Non-Federal participation.]-(a)
In the survey, planning, or design
by any Federal agency of any project involving flood protection, consideration shall be given to nonstructural alternatives to prevent or reduce
flood damages including, but not limited to, floodproofing
of structures;
flood plain regulation; acquisition of flood plain lands for recreational, fish
and wildlife, and other public purposes; and relocation with a view toward
formulating the most economically, socially, and environmentally acceptable
means of reducing or preventing flood damages.
(b) Where a nonstructural alternative is recommended, non-Federal participation shall be comparable to the value of lands, easements, and rightsof-way which would have been required of non-Federal interests under
section 3 of the Act ofJune 27, 1936 (Public Law Numbered 738, Seventyfourth Congress), for structural protection measures but in no event shall
exceed 20 per centum of the project costs. (88 Stat. 32; 33 U.S.C. $70 lb11)
EXPLANATORYNOTE
kferenee h tie T-t. The Act ofJune 22,
1936 (49 S@t. 1570), erroneously referred to
in section 73(b) as the Act of June 27, 1936,

*

*

is the Flood Control Act of 1936. Section 3
of the 1936 Act appears in Volume I at page
546.

*

*

*

Sec. 77. [Federal Water Project Recreation Act amended.]-(a)
The
Federal Water Project Recreation Act (79 Stat. 213) is hereby amended as
follows:
(1) Strike out “and to bear not less than one-half the separable costs of
the project allocated to either or both of said purposes, as the case may be”
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in section 2(a) and insert in lieu thereof “and to bear not less than one-half
the separable costs of the project allocated to recreation, and to bear onequarter of such costs allocated to fish and wildlife enhancement”. (88 Stat.
33; 16 U.S.C. $ 4601-13)
(2) Strike out “not more than one-half the separable costs” in section
2(a) (3) and insert in lieu thereof “not more than one-half the separable
costs of the project allocated to recreation and exactly three-quarters of
such costs allocated to fish and wildlife enhancement”.
(88 Stat. 33; 16
U.S.C. $ 4601-13)
(3) Strike out “bear not less than one-half the costs of lands, facilities,
and project modifications provided for either or both of those purposes, as
the case may be” in section 3(b) (1) and insert in lieu thereof “bear not less
than one-half the costs of lands, facilities, and project modifications provided
for recreation, and will bear one-quarter of such costs for fish and wildlife
enhancement”. (88 Stat. 33; 16 U.S.C. $ 4601-14)
@) The amendments made by this section shall apply to all projects the
construction of which is not substantially completed on the date of enactment of this Act. (88 Stat. 33; 16 U.S.C. $4601-13 nts)
(c) In the case of any project (1) authorized subject to specific cost-sharing
requirements which were based on the same percentages as those established
in the Federal Water Project Recreation Act, and (2) construction of which
is not substantially completed on the date of enactment of this Act, the costsharing requirements for such project shall be the same percentages as are
established by the amendments made by subsection (a) of this section for
projects which are subject to the Federal Water Project Recreation Act.
(88 Stat. 33; 16 U.S.C. ~ 4601-13 nts)
EXPLANATORYNOTE

~tor’s Note, Annotations. Annotations
of opinionsare found in Volume III beginningat page 1820and in SupplementI under

‘~uly 9, 1965—Federal Water Project Recr=tion Act.”

Sec. 78. [Modified
flood protection
project—Indian
Bend Wash,
Ati.]-The
project for flood protection on Indian Bend Wash. Maricopa
County, Arizona, authorized by the Flood Control Act of 1965 (79 Stat.
1083) is hereby modified to provide that all costs of the siphon system from
the Arizona Canal, required to be provided in connection with the rel~
cation of irrigation facilities shall be paid by the United States. (88 Stat.
33)
EXPLANATORY NOTE
Ba&groun~
Reference in the Text. Indian Bend Wash has a drainage area of about
224 square miles in Maricopa County, Arizona, and drains into the Salt River about ten
miles east of Phoenix. The Arizona Canal of

pacity in the wsh, residential areas in the City
of Scottsdale as well as agricultural and public
utifity properties are subject to flood damage.
The Flood Control Act of 1965 (Act of Octohr 27, 1965,Public Law 89-998,79 Sat.

the Salt River project crossesIndian Bend
Washabout seven miles upstreamfrom the

1083)authorizesthe U.S. Army Corpsof tigineers to constructseven miles of concrete

Salt River. Because of inadequate channel ca-

Iined channel extending

from

the Arizona
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Canal to the Salt River. The Arizona Canal
would be siphoned under the channel improvement by means of a 700-foot-long-box
culvert. As originally authorized, all costs for
irrigation facility modifications, includlng the
siphon, were to be borne by non-Federal interests. Under a revised plan adopting a
“green belt” concept to replace pbms for a

*
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concrete channel, the siphon system has become part of the upstream inlet to the project
and is now considered to be part of Federal
costs. Extracts from the Flood Control Act of
1965, not including the pamgraph authorizing the Indian Bend project, appear in volume
III at page 1855.

*

*

*

Sec. 80. (a) [Establishment of interest rate formda.]—The
interest rate
formula to be used in plan formulation and evaluation for discounting future benefits and computing costs by Federal officers, employees, departments, agencies, and instrumentalities in the preparation of comprehensive
regional or river basin plans and the formulation and evaluation of Federal
water and related land resources projects shall be the formula set forth in
the “Policies, Standards, and Procedures in the Formulation, Evaluation,
and Review of Plans for Use and Development of Water and Related Land
Resources” approved by the President on May 15, 1962, and published as
Senate Document 97 of the Eighty-seventh Congress on May 29, 1962, as
amended by the regulation issued by the Water Resources Council and
published in the Federal Register on December 24, 1968 (33 F.R. 19170:
18 C.F.R. 704.39), until otherwise provided by a statute enacted after the
date of enactment of this Act. Every provision of law and every administrative action in conflict with this section is hereby repealed to the extent
of such conflict.
@) [Proj=ts aufiorized
before 1969.]—In the case of any project authorized before January 3, 1969, if the appropriate non-Federal interests
have, prior to December 31, 1969, given satisfactory assurances to pay the
required non-Federal share of project costs, the discount rate to be used
in the computation of benefits and costs for such project shall be the rate
in effect immediately prior to December 24, 1968, and that rate shall continue to be used for such project until construction has been completed,
unless otherwise provided by a statute enacted after the date of enactment
of this Act.
(c) [Planning considerations for water and related resource projects—
Objectives. ]-The
President shall make a full and complete investigation
and study of principles and standards for planning and evaluating water
and related resources projects. Such investigation and study shall include,
but not be limited to, consideration of enhancing regional economic development, the quality of the total environment including its protection and
improvement, the well-being of the people of the United States, and the
national economic development, as objectives to be included in federallyfinanced water and related resources p;ojects and in the evaluation of costs
and benefits attributable to such projects, as intended in section 209 of the
Flood Control Act of 1970 (84
Stat. 1818. 1829).,, the interest rate formula
.
to be used in evaluating and discounting future benefits for such projects,
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sharing for such projects. He
and study, together with his
one year after funds are first
Stat. 34; 42 U.S.C. $ 1962d-

EXPLANATORYNOTE

Reference in tie Text. Section209 of the
Flood Control Act of 1970(Act of December
31, 1970, 84 Stat. 1829, 42 U.S.C. $1962-

2), referred to in subsection(c) of the text,
appearsin Volume IV in chronolo@calorder.

NOTE OF OPINION
1. CentralUti Projeet-autioM
interest rate
In evaluatingthe financialfeasibilityof the
Uintih Unit of the CentralU~h Project in
the certificationreport of April 25, 1975, it
wasnot necessary to use 57/8percent discount

The 3% percent discount rate was one of the
key assumptions on which the project bad re
ceived pubhc support and con~essional ap
provd in 1968. Moreover, the use of the
lower discount rate has been fully disclosed
to Congress, whIcb can withhold appropriation authorization if the lower rate is no
longer accepmble. Letter of Solicitor Austin
to Representative Gunn Mc&y, February 24,
1976.

rate then in use as opposed to the 31Apercent
discount rate employed in the feasiblhty report on which ConWess had relied in itz Sep
tember 30, 1968 authorization of the project.

*

*

*

*

*

See. 89. [Rowe River Basin Project modified-Const~ction
of Ap
plegate Lake projeet.]-The
project for the Rogue River Basin, Oregon
and California, as authorized in section 203 of the Flood Control Act of
1962 (Public Law 87-874) is modified to provide that construction of the
Applegate Lake, Oregon project may commence prior to non-Federal interests making necessary arrangements with the Secretary of the Interior
for repayment in accordance with Federal reclamation laws. The Applegate
project shall not be operated for irrigation purposes until such time as the
Secretary of the Interior makes the necessary arrangements with non-Federal interests to recover the costs, in accordance with Federal reclamation
laws, which are allocated to the irrigation purpose. (88 Stat. 38)
EXPMNATORY NOTE

Rofmnce in he Text. The paragraphof whichauthorizedtheRogueRiverBasinprojsecdon203 of the FloodControlAct of 1962 ect, appearsin Volume111at page 1703.
(Act of October 23, 1962, 76 Stit. 1192)
*

*

*

*

*

See. 107. [Coqs of Engin~rs water resources development projects—
Sewage treatment<ost
allocation.]-If
the Secretary of the Army, acting
through the Chief of Engineers and in consultation with the Administrator
of the Environmental Protection Agency and affected non-Federal interests,
determines that environmental, en~neering, and economic considerations
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make it advisable to utilize the services of a regional or municipal sewage
treatment plant for the treatment of sewage resulting from the operating
of recreation and other facilities at Corps of Engineers water resources
development projects, then the Secretary is authorized to include as part
of the reasonable service charges contemplated by section 313 of the Federal
Water Pollution Control Act payment, in whole or in part, for that portion
of the costs of constructing the sewage treatment plant which is attributable
to the purpose of treating the sewage resulting from the operation of such
Corps facilities. Payment for such construction cost may be either in lump
sum or on an installment basis. (88 Stat. 43)
EXPMNATORY NOTE

Reference in tie Text. Section313 of the
Federal Water Pollution Control Act, as
amendedby theFederalWaterPollutionCon-

816)andsubquentamendatoryle~slation,referred to in the text,appeamhereinin chronolo@cal order as it is codified at 33 U.S.C.

trol Aet Amendments of 1972 (Act of Oct&
ber 18, 1972, Public bw 92-500, 86 Stat.

$1323.

*

*

*

*

*

S-. 109. [Short title. ]-This
title maybe cited as the “Water Resources
Development Act of 1974”. (88 Stat. 49; 42 U.S.C. $ 1962d-5c note)
EXPUNATORY NOTE

U@datiw History.H.R. 10203 in the 93d
ConWess. Reported in House from Pubhc
Works; H.R. Rept. No. 93-541. Passed House
October 12, 1973. Passed Senate, amended,

January 22, 1974. Conference report, H.R.
Rept. No. 93-796. House a~ees to conference report February 19, 1974. Senate a~ees
to conference report February 21, 1974.
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[Extiati from] An act entitled the “Disaster Relief Act Amendments of 1974”. (Ad of May
22, 1974, Public Law 93-288, 88 Smt. 143).

[See. 1. Short title]—This
of 1974”.
TITLE

Act maybe

cited as the “Disaster Relief Act

I—FINDINGS,
DECLARATIONS,
DEFINITIONS
FINDINGS

AND

AND DECLARATIONS

Sec. 101. (a) The Congress hereby finds and declares that—
(1) because disasters often cause loss of life, human suffering, loss of
income, and property loss and damage; and
(2) because disasters often disrupt the normal functioning of governments and communities, and adversely affect individuals and families with
great severity;
special measures, designed to assist the efforts of the affected States in
expediting the rendering of aid, assistance, and emergency services, and
the reconstruction and rehabilitation of devastated areas, are necessary.
@) It is the intent of the Congress, by this Act, to provide an orderly and
continuing means of assistance by the Federal Government to State and
local governments in carrying out their responsibilities to alleviate the suffering and damage which result from such disasters by—
(1) revising and broadening
the scope of existing disaster relief
programs;
(2) encouraging the development of comprehensive disaster preparedness and assistance plans, programs, capabilities, and organizations by
the States ad by local governments;
(3) achieving greater coordination and responsiveness of disinter preparedness ~d relief programs;
(4) encoura@ng individuals, States, and local governments to protect
themselves by obtaining insurance coverage to supplement or replace
governmental assistance;
(5) encouraging hazard mitigation measures to reduce losses from disasters, includlng development of land use and construction regulations;
(6) providing Federal assistance programs for both public and private
losses sustained in disasters; and
(7) providing a long-range economic recovery program for major disaster areas. (81 Stat. 144; 42 U.S.C. $ 5121)
DEFINITIONS

Sec. 102. As used in this Act—
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(1) “Emergency”
means any hurricane, tornado, storm, flood, high water,
wind-driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, drought, fire, explosion, or other catastrophe
in any part of the United States which requires Federal emergency assistance
to supplement State and local efforts to save lives and protect property,
public health and safety or to avert or lessen the threat of a disaster.
(2) “Major disaster” means any hurricane, tornado, storm, flood, high
water, wind-driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, drought, fire, explosion, or other
catastrophe in any part of the United States which, in the determination
of the President, causes damage of sufficient severity and magnitude to
warrant major disaster assistance under this Act, above and beyond emergency services by the Federal Government, to supplement the efforts and
available resources of States, local governments, and disaster relief organizations in alleviating the damage, loss, hardship, or suffering caused thereby.
(3) “United States” means the fifty States, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam, American Samoa, the Canal Zone,
and the Trust Territory of the Pacific Islands.
(4) “State” means any State of the United S@tes, the District of Columbia,
Puerto Rico, the Virgin Islands, Guam, American Samoa, the Canal Zone,
or the Tmst Territory of the Pacific Islands.
(5) “Governor”
means the chief executive of any State.
(6) “Local government” means (A) any county, city, village, town, district,
or other political subdivision of any State, any Indian tribe or authorized
tribal organi~tion,
or Alaska Native village or organization, and (B) includes any rural community or unincorporated
town or village or any other
public entity for which an application for assistance is made by a State or
political subdivision thereof,
(7) “Federal agent” means any department, independent establishment,
Government
corporation,
or other agency of the executive branch of the
Federal Government,
including the United States Postal Service, but shall
not include the American
National Red Cross. (83 Stat. 144; 42 U.S.C.
~ 5122)
TITLE

II—DISASTER

FEDERAL

PREPAREDNESS

AND STATE DISASTER

ASSISTANCE

PREPAREDNESS

PROGRAMS

Sec. 201. (a) The President is authorized to establish a program of disaster
preparedness that utilizes services of all appropriate agencies (including the
Defense Civil Preparedness Agency) and includes—
(1) preparation of disaster preparedness plans for mitigation, warning,
emergency operations, rehabilitation, and recovery;
(2) training and exercises;
(3) postdisaster critiques and evaluations;
(4) annual review of programs;
(5) coordination of Federal, State, and local preparedness programs;
(6) application of science and technology;
(7) research.
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(b) The President shall provide technical assistance to the States in developing comprehensive
plans and practicable programs for preparation
against disasters, including hazard reduction, avoidance, and mitigation; for
assistance to individuals, businesses, and State and local governments
following such disasters; and for recovery of damaged or destroyed public and
private facilities.
(c) Upon application by a State, the President is authorized
to make
grants, not to exceed in the aggregate
to such State $250,000, for the
development
of plans, pro~ams,
and capabilities for disaster preparedness
and prevention. Such grants shall be applied for within one year from the
date of enactment of this Act. Any State desiring financial assistance under
this section shall designate or create an agency to plan and administer such
a disaster preparedness program, and shall, through such agency, submit a
State plan to the President, which shall—
(1) set forth a comprehensive
and detailed State program for preparation against and assistance following, emergencies and major disasters,
including provisions for assistance to individuals, businesses, and local
government;
and
(2) include provisions for appointment
and training of appropriate
staffs, formulation of necessary regulations and procedures and conduct
of required exercises.
(d) The President is authorized to make grants not to exceed 50 per
centum of the cost of improving, maintaining and updating State disaster
assistance plans, except that no such grant shall exceed $25,000 per annum
to any State. (88 Stat. 145; 42 U.S.C. $ 5131)
DISASTER

WARNINGS

Sec. 202. (a) The President

shall insure that all appropriate Federal agencies are prepared to issue warnings of disasters to State and local officials.
(b) The President shall drect appropriate
Federal agencies to provide
technical assistance to State and local governments to insure that timely and
effective disaster warning is provided.
(c) The President is authorized to utilize or to make available to Federal,
State, and local agencies the facilities of the civil defense communications
system established and maintained pursuant to section 201(c) of the Federal
Civil Defense Act of 1950, as amended (50 U.S.C. App. 2281(c)),
or any
other Federal communications system for the purpose of providing warning
to governmental authorities and the civilian population in areas endangered
by disasters.
(d) The President is authorized to enter into agreements with the officers
or agents of any private or commercial communications
systems who volunteer the use of their systems on a reimbursable or nonreimbursable
basis
for the purpose of providing warning to governmental
authorities and the
civilian population endangered by disasters. (88 Stat. 146; 42 U.S.C. ~ 5132)
TITLE

III—DISASTER

ASSISTANCE

PROCEDURES
See. 301. (a) All requests for a determination

ADMINISTRATION
by the President

that an
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emergency exists shall be made by the Governor of the affected State. Such
request shall be based upon the Governor’s finding tbt the situation is of
such severity and magnitude that effective response is beyond the capabilities of the State and the affected local governments and that Federal assistance is necessary. The Governor’s request will furnish information
describing State and local efforts and resources which have been or will be
used to alleviate the emergency, and will define the type and extent of
Federal aid required. Based upon such Governor’s request, the President
may determine that an emergency exists which warrants Federal assistance.
(b) All requests for a declaration by the President that a major disaster
exists shall be made by the Governor of the affected State. Such Governor’s
request shall be based upon a finding that the disaster is of such severity
and magnitude that effective response is beyond the capabilities of the State
and the affected local governments and that Federal assistance is necessary.
As a part of this request, and as a prerequisite to major disaster assistance
under the Act, the Governor shall take appropriate action under State law
and direct execution of the State’s emergency plan. He shall furnish information on the extent and nature of State resources which have been or will
be used to alleviate the conditions of the disaster, and shall certify that for
the current disaster, State and local government obligations and expenditures (of which State commitments must be a significant proportion) will
constitute the expenditure of a reasonable amount of the funds of such
State and local governments for alleviating the damage, loss, hardship, or
suffering resulting from such disaster. Based upon such Governor’s request,
the President may declare that a major disaster exists, or that an emergency
exists. (88 Stat. 146; 42 U.S.C. $ 5141)
FEDERAL

ASSISTANCE

%. 302. (a) In the interest of providing maximum mobilization of Federal
assistance under this Act, the President shall coordinate, in such manner
as he may determine, the activities of all Federal agencies providing disaster
assistance. The President may direct any Federal agency, with or without
reimbursement, to utilize its available personnel, equipment, supplies, facilities, and other resources including managerial and technical services in
support of State and local disaster assistance efforts. The President may
prescribe such rules and regulations as may be necessary and proper to
carry out any of the provisions of this Act, and he may exercise any power
or authority conferred on him by any section of this Act either directly or
through such Federal agency as he may designate.
(b) Any Federal agency charged with the administration of a Federal
assistance program is authorized, if so requested by the applicant State or
local authorities, to modify or waive, for a major disaster, such administrative conditions for assistance as would otherwise prevent the giving of assistance under such programs if the inability to meet such conditions is a
result of the major disaster.
*

*

*

*

*
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(88 Stat. 147; 42 U.S.C. $ 5142)
COORDINATING

OFFICERS

Sec. 303. (a) Immediately upon his declaration of a major disaster, the
President shall appoint a Federal coordinating officer to operate in the
affected area.
@) In order to effectuate the purposes of this Act, the Federal coordinating officer, within the affected area, shall—
(1) make an initial appraisal of the types of relief most urgently needed;
(2) establish such field offices as he deems necessary and as are authorized by the President;
(3) coordinate the administration of relief, including activities of the
State and local governments, the American National Red Cross, the Salvation Army, the Mennonite Disaster Service, and other relief or disaster
assistance organizations, which agree to operate under his advice or direction, except that nothing contained in this Act shall limit or in any
way affect the responsibilities of the American National Red Cross under
the Act of January 5, 1905, as amended (33 Stat. 599); and
(4) take such other action, consistent with authority delegated to him
by the President, and consistent with the provisions of this Act, as he
may deem necessary to assist local citizens and public officials in promptly
obtaining assistance to which they are entitled.
(c) When the President determines assistance under this Act is necessary,
he shall request that the Governor of the affected State designate a State
coordinating officer for the purpose of coordinating Stite and local disaster
assistance efforts with those of the Federal Government. (88 Stat. 147; 42
U.s.c. $ 5143)
EXPLANATORYNom

Refereneein tie T-t. The Act ofJanua~ Ameri~n NationalRed Cross.The Act does
5, 1905(33 Stat.599), referredto in subset- not appearherein.
tion ~) (3) of the text, incorporated the
EMERGENCY

SUPPORT

TEAMS

W. 3W. The President shall form emergency support teams of Federal
personnel to be deployed in an area affected by a major disaster or emergency. Such emergency support teams shall assist the Federal coordinating
o~cer in carrying out his responsibilities pursuant to this Act. Upon request
of the President, the head of any Federal agency is directed to detail to
temporary duty with the emergency support teams on either a reimbursable
or nonreimbursable basis, as is determined necessary by the President, such
personnel within the administrative jurisdiction of the head of the Federal
agency as the President may need or believe to be useful for carrying out
the functions of the emergency support teams, each such detail to be without
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loss of seniority, pay, or other employee
$ 5144)
EMERGENCY

status. (88 Stat. 148; 42 U.S.C.

ASSISTANCE

Sec. 305. (a) In any emergency, the President may provide assistance to
save lives and protect property and public health and safety.
(b) The President may provide such emergency assistance by directing
Federal agencies to provide technical assistance and advisory personnel to
the affected State to assist the State and local governments in—
(1) the performance of essential community services; warning of further
risks and hazards; public information and assistance in health and safety
measures; technical advice on management and control; and reduction
of immediate threats to public health and safety; and
(2) the distribution of medicine, food, and other consumable supplies,
or emergency assistance.
(c) In addition, in any emergency, the President is authorized to provide
such other assistance under this Act as the President deems appropriate.
(88 Stat. 148; 42 U.S.C. $ 5145)
COOPERATION

OF FEDERAL

AGENCIES

IN RENDERING

DISASTER

ASSISTANCE

Sec. 306. (a) In any major disaster or emergency, Federal agencies are
hereby authorized, on the direction of the President, to provide assistance
by—
(1) utilizing or lending, with or without compensation therefor, to
States and local governments, their equipment, supplies, facilities, personnel, and other resources, other than the extension of credit under the
authority of any Act;
(2) distributing or rendering, through the American National Red
Cross, the Salvation Army, the Mennonite Disaster Service, and other
relief and disaster assistance organizations, or otherwise, medicine, food
and other consumable supplies, or emergency assistance;
(3) donating or lending equipment and supplies, including that determined in accordance with applicable laws to be surplus to the needs and
responsibilities of the Federal Government, to State and local governments for use or distribution by them for the purposes of this Act; and
(4) Performing on public or private lands or waters any emergency
work or services essential to save lives and to protect and preserve property, public health and safety, including but not limited to: search and
rescue, emergency medical care, emergency mass care, emergency shelter, and provisions of food, water, medicine, and other essential needs,
including movement of supplies or persons; clearance of roads and construction of temporary bridges necessary to the performance
of emergency tasks and essential community services; provision of temporary
facilities for schools and other essential community services; demolition
of unsafe structures that endanger the public; warning of further risks
and hazards; public information and assistance on health and safety meas-
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ures; technical advice to State and local governments
on disaster management and control; reduction of immediate threats to life, property,
and public health and safety; and making contributions to State or local
governments
for the purpose of carrying out the provisions of this
paragraph.
(b) Work performed under this section shall not preclude additional Federal assistance under any other section of this Act. (88 Stat. 149; 42 U.S.C.
~ 5146)
REIMBURSEMENT

~.
807. Federal agencies may be reimbursed for expenditures under
this Act from funds appropriated for the purposes of this Act. Any funds
received by Federal agencies as reimbursement for services or supplies furnished under the authority of this Act shall be deposited to the credit of
the appropriation or appropriations currently avaibble for such services or
supplies. (88 Swt. 149; 42 U.S.C. $ 5147)
NONLIABILITY

*.
308. The Federal Government shall not be liable for any claim based
upon the exercise or performance of or the failure to exercise or perform
a discretionary
function or duty on the part of a Federal agency or an
employee of the Federal Government in carrying out the provisions of this
Act. (88 Stat. 149; 42 U.S.C. $ 5148)
PERFORMANCE

OF SERVICES

SW. 309. (a) In carrying out the purposes of this Act, any Federal agency
is authorized to accept and utilize the services or facilities of any State or
local government,
or of any agency, office, or employee thereof, with the
consent of such government.
(b) In pefiorming
any services under this Act, any Federal agency is
authorized—
(1) to appoint and fix the compensation of such temporary personnel
as may be necessary, without regard to the provisions of title 5, United
States Code, governing appointments in competitive service;
(2) to employ experts and consultants in accordance with the provisions
of section 3109 of such title, without regard to the provisions of chapter
51 and subchapter III of chapter 53 of such title relating to classification
and General Schedule pay rates; and
(3) to incur obligations on behalf of the United States by contract or
otherwise for the acquisition, rental, or hire of equipment, services, materials, and supplies for shipping, drayage, travel, and communications,
and for the supervision and administration of such activities. Such obligations, includlng obligations arising out of the temporary employment
of additional personnel, may be incurred by an agency in such amount
as may be made available to it by the President. (88 Stat. 150; 42 U.S.C.
g 5149)
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EXPLANATORYNOTE

provisionsof Title 5 U.S.C.relatingto
generalwheduleclassifications and pay rates

Reference in tie Text. 5 U.S.C. j 3109,
referred to in paragraph(b) (2), permitsan

to the

agen~y head to contract for temporary or intermlttent services of experts or consultants,
when authorized by statute, without regard

of Federal employees. The provision does not
appear herein.

USE OF LOCAL

FIRMS AND INDIVIDUALS

Sec. 310. ln the expenditure of Federal funds for debris clearance, distribution of supplies, reconstruction,
and other major disaster assistance
activities which may be carried out by contract or agreement with private
organizations, firms, or individuals, preference shall be given, to the extent
feasible and practicable, to those organizations, firms, and individuals residing or doing business primarily in the area affected by such major disaster. (88 Stat. 150; 42 U.S.C. ~ 5150)
NONDISCRIMINATION

IN DISASTER

ASSISTANCE

Sec. 311 (a) The President shall issue, and may alter and amend, such
regulations as may be necessary for the guidance of personnel carrying out
Federal assistance functions at the site of a major disaster or emergency.
Such regulations shall include provisions for insuring that the distribution
of supplies, the processing of applications, and other relief and assistance
activities shall be accomplished in an equitable and impartial manner, without discrimination on the grounds of race, color, religion, nationality, sex,
age, or economic status.
(b) AS a condition of participation
in the distribution of assistance or
supplies under this Act or of receiving assistance under section 402 or 404
of this Act, governmental
bodies and other organizations shall be required
to comply with regulations relating to nondiscrimination
promulgated
by
the President, and such other regulations applicable to activities within an
area affected by a major disaster or emergency as he deems necessary for
the effective coordination of relief efforts. (88 Stat. 150; 42 U.S.C. $ 5151)
USE AND COORDINATION
Sec.

312. (a) ln providing

OF RELIEF ORGANIZATIONS

relief and assistance

under

this Act,

the

Pres-

ident may utilize, with their consent, the personnel and facilities of the
American National Red Cross, the Salvation Army, the Mennonite Disaster
Service, and other relief or disaster assistance organizations, in the distribution of medicine, food, supplies, or other items, and in the restoration,
rehabilitation, or reconstruction of community services housing and essential facilities, whenever the President finds that such utilization is necessary.
@) The President is authorized to enter into agreements with the American National Red Cross, the Salvation Army, the Mennonite Disaster Service, and other relief or disaster assistance organizations under which the
disaster relief activities of such organizations may be coordinated
by the
Federal coordinating
officer whenever such organizations are engaged in
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providing relief during and after a major disaster or emergency. Any such
agreement shall include provisions assuring that use of Federal facilities,
supplies, and services will be in compliance with regulations prohibiting
duplication of benefits and guaranteeing
nondiscrimination
promulgated
by the President under this Act, and such other regulation as the President
may require. (88 Stat. 150; 42 U.S.C. ~ 5152)
PRIORITY

TO CERTAIN

APPLICATIONS
HOUSING

FOR PUBLIC

FACILITY

AND PUBLIC

ASSISTANCE

Sec. 313. (a) In the processing of applications for assistance, priority and
immediate consideration shall be given by the head of the appropriate Federal agency, during such period as the President shall prescribe, to applications from public bodies situated in areas affected by major disasters,
under the following Acts:
(1) title 11 of the Housing Amendments
of 1955, or any other Act
providing
assistance for repair, construction,
or extension of public
facilities;
*

*

*

*

*

*

*

*

(88 Stat. 151; 42 U.S.C. $ 5153)
*

*

REVIEWS AND REPORTS

See. 316. The President shall conduct annual reviews of the activities of
Federal agencies and State and local governments providing disaster preparedness and assistance, in order to assure maximum coordination
and
effectiveness of such programs, and shall from time to time report thereon
to the Congress. (88 Stat. 152; 42 U.S.C. ~ 5156)
*
TITLE

*

*

*

IV—FEDERAL
DISASTER
PROGRAMS
FEDERAL

*
ASSISTANCE

FACILITIES

Sm. 401. (a) The President may authorize any Federal agency to repair,
reconstruct, restore, or replace any facility owned by the United States and
under the jurisdiction
of such agency which is damaged or destroyed by
any major disaster if he determines that such repair, reconstruction,
restoration, or replacement is of such importance and urgency that it cannot
reasonably be deferred pending the enactment of specific authorizing leg-
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islation or the making of an appropriation for such purposes, or the ob~ining of congressional committee approval.
(b) In order to carry out the provisions of this section, such repair, reconstruction, restoration, or replacement may be begun notwithstanding a
lack or an insufficiency of funds appropriated for such purpose, where such
lack or insuffiency can be remedied by the transfer, in accordance with law,
of funds appropriated
to that agency for another purpose.
(c) In implementing
this section, Federal agencies shall evaluate the natural hazards to which these facilities are exposed and shall take appropriate
action to mitigate such hazards, including safe land-use and construction
practices, in accordance with standards prescribed by the President. (88
Stat. 153; 42 U.S.C. $ 5171)
REPAIR AND RESTORATION

OF DAMAGED

FACILITIES

%. 402. (a) The President is authorized to make contributions to State
or local governments to help repair, restore, reconstruct, or replace public
facilities belonging to such State or local governments which were damaged
or destroyed by a major disaster.
(b) The President is also authorized to make grants to help repair, restore,
reconstruct, or replace private nonprofit educational, utility, emergency,
medical, and custodial care facilities, including those for the aged or disabled, and facilities on Indian reservations as defined by the President,
which were damaged or destroyed by a major disaster.
(c) For those facilities eligible under this section which were in the process
of construction when damaged or destroyed by a major disaster, the grant
shall be based on the net costs of restoring such facilities substantially to
their predlsaster condition.
(d) For the purposes of this section, “public facility” includes any publicly
owned flood control, navigation, irrigation, reclamation, public power, sewage treatment and collection, water supply and distribution, watershed development, or airport facility, any non-Federal-aid street, road, or highway,
any other public building, structure, or system including those used for
educational or recreational purposes, and any park.
(e) The Federal contribution for grants made under this section shll not
exceed 100 per centum of the net cost of repairing, restoring, reconstructing, or replacing any such facility on the basis of the design of such facility
as it existed immediately
prior to such disaster and in conformity
with
current applicable codes, specifications, and standards.
(~ In those cases where a State or local government determines that public
welfare would not be best served by repairing, restoring, reconstructing,
or replacing particular public facilities owned or controlled by that State
or that local government which have been damaged or destroyed in a major
disaster, it may elect to receive, in lieu of the contribution
described in
subsection (e) of this section, a contribution based on 90 per centum of the
Federal estimate of the total cost of repairing, restoring, reconstructing, or
replacing all damaged facilities owned by it within its jurisdiction. The cost
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of repairing, restoring, reconstructing, or replacing damaged or destroyed
public facilities shall be estimated on the basis of the design of each such
facility as it existed immediately prior to such disaster and in conformity
with current applicable codes, specifications and standards. Funds contributed under this subsection may be expended either to repair or restore
certain selected damaged public facilities or to construct new public facilities
which the State or local government
determines to be necessary to meet
its needs for governmental
services and functions in the disaster-affected
area. (88 Stat. 154; 42 U.S.C. $ 5172)
DEBRIS REMOVAL

S-. 403. (a) The President, whenever he determines it to be in the public
interest, is authorized—
(1) through the use of Federal departments, agencies, and instrumentalities, to clear debris and wreckage resulting from a major disaster from
publicly and privately owned lands and waters; and
(2) to make grants to any State or local government
for the purpose
of removing debris or wreckage resulting from a major disaster from
publicly or privately owned lands and waters.
(b) NO authority under this section shall be exercised unless the affected
State or local government shall first arrange an unconditional authorization
for removal of such debris or wreckage from public and private property,
and in the case of removal of debris or wreckage from private property,
shall first agree to indemnify the Federal Government
against any claim
arising from such removal. (88 Stat. 154; 42 U.S.C. ~ 5173)
*

*

*

PROTECTION

*

*

OF ENVIRONMENT

W. 405. No action taken or assistance provided pursuant to sections 305,
206, or 403 of this Act, or any assistance provided pursuant to section 402
or 419 of this Act that has the effect of restoring facilities substantially as
they existed prior to the disaster, shall be deemed a major Federal action
significantly affecting the quality of the human environment
within the
meaning of the National Environmental
Policy Act of 1969 (83 Stat. 852).
Nothing in this section shall alter or affect the applicability of the National
Environmental
Policy Act of 1969 (83 Stat. 852) to other Federal actions
taken under this Act or under any other provision of law. (88 Stat. 155; 42

U.s.c.$ 5175)
MINIMUM

STANDARDS

FOR PUBLIC

AND PRIVATE

STRUCTURES

S-. 406. As a condition of any disaster loan or grant made under the
provisions of this Act, the recipient shall agree that any repair or construction to be financed therewith shall be in accordance with applicable standards of safety, decency, and sanitation and in conformity with applicable
codes, specifications, and standards, and shall furnish such evidence of com-
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pliance with this section as may be required

by regulation. As a further
condition of any loan or grant made under the provisions of this Act, the
State or local government shall agree that the natural hazards in the areas
in which the proceeds of the grants or loans are to be used shall be evaluated
and appropriate action shall be taken to mitigate such hazards, including

safe land-use and construction practices, in accordance with standards prescribed or approved by the President after adequate consultation with the
appropriate elected officials of general purpose local governments, and the
Stite shall furnish such evidence of compliance with this section as may be
required by regulation. (88 Stat. 156; 42 U.S.C. $ 5176)
*

*
EMERGENCY

*

*

*

COMMUNICATIONS

See. 415. The President is authorized during, or in anticipation of, an
emergency or major disaster to establish temporary communications systems
and to make such communications available to State and local government
officials and other persons as he deems appropriate. (88 Stat. 158; 42 U.S.C.
~ 5185)
*

*

*

*

*

IN-LIEU CONTRIBUTION

8ec. 419. In any case in which the Federal estimate of the toml cost of
(1) repairing, restoring, reconstructing, or replacing, under section 402, all
damaged or destroyed public facilities owned by a State or local government
within its jurisdiction, and (2) emergency assistance under section 306 and
debris removed under section 403, is less than $25,000, then on application
of a State or local government, the President is authorized to make a contribution to such State or local government under the provisions of this
section in lieu of any contribution to such State or local government under
section 306, 402, or 403. Such contribution shall be based on 100 per
centum of such total estimated cost, which maybe expended either to repair,
restore, reconstruct, or replace all such damaged or destroyed public facilities, to repair, restore, reconstruct, or replace certain selected damaged
or destroyed public facilities, to construct new public facilities which the
State or local government determines to be necessary to meet its needs for
governmental services and functions in the disaster-affected area, or to
undertake disaster work as authorized in section 306 or 403. The cost of
repairing, restoring, reconstructing, or replacing damaged or destroyed
public facilities shall be estimated on the basis of the design of each such
facility as it existed immediately prior to such disaster and in conformity
with current applicable codes, specifications and standards. (88 Stat. 159;
42 U.S.C. $ 5189)
*

*

*

*

*
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VI—MISCELLANEOUS

AUTHORITY

TO PRESCRIBE

RULES

S=. 601. (a) The President may prescribe such rules and regulations as
may be necessary and proper to carry out any of the provisions of this
chapter, and he may exercise any power or authority conferred on him by
any section of this chapter either directly or through such Federal agency
or agencies as he may designate.
(b) In furtherance of the purposes of this chapter, the President or his
delegate may accept and use bequests, gifts, or donations of service, money,
or property, real, personal, or mixed, tangible, or intangible. All sums received under this subsection shall be deposited in a separate fund on the
books of the Treasury and shall be available for expenditure upon the
certification of the President or his delegate. At the request of the President
or his delegate, the Secretary of the Treasury may invest and reinvest excess
monies in the fund. Such investments shall be in public debt securities with
maturities suitable for the needs of the fund and shall bear interest at rates
determined by the Secretary of the Treasury, taking into consideration
current market yields on outstanding marketable obligations of the United
Sates of comparable maturities. The interest on such investments shall be
credited to, and form a part of, the fund. (88 Swt. 163; Act of October
13, 1980, 94 Stat. 1893; 42 U.S.C. $ 5201)
TECHNICAL

h.

AMENDMENTS

602.
*

*

*

*

*

(m) Whenever reference is made in any provision of law (other than this
Act), regulation, rule, record, or document of the United States to provisions of the Disaster Relief Act of 1970 (84 Stat. 1744), repealed by this
Act such reference shall be deemed to be a reference to the appropriate
provision of this Act. (88 Stat. 164)
REPEAL OF EXISTING

LAW

S=. 603. The Disaster Relief Act of 1970, as amended (84 Stat. 1744),
is hereby repealed, except sections 231, 233, 234, 235, 236, 237, 301, 302,
303, and 304. Notwithstanding such repeal the provisions of the Disaster
Relief Act of 1970 shall continue in effect with respect to any major disaster
declared prior to the enactment of this Act. (88 Stat. 164; 42 U.S.C. 4401
notes, 42 U.S.C. 4434 note)
EXPMNATORY NOTE

Provisions of 1970Act. A relevant provisionof the DisasterRelief Act of
1970 that wasnot repealed in the 1974 Act
is section 302, whichitself repealed the DisasterRelief Act of 1950,the DisasterRelief
Act of 1969,andall of the DisasterRelief Act
Unre@ed

of 1966 except section7 of that Act, which
establishedassistancefor higher education
constructionin mjor disasterareas.Section
304 of the 1970Act, whichestablishedeffecdve datesfor the Act, also wasnot repealed
by the 1974Act.
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DisasterR~lef Act of 1970.The Disaster
Relief Act of 1970,84 Stat. 1744,mostprovisionsof whichwererepealedby Section603
of the 1974 Act, itself repealed the Disaster
Relief Act of 1950,and all but one provision
of the DisasterRelief Act of 1966. Among
theprovisionsof the 1970Act relevantto reclamationactivities,section 1 statedtie Act’s
short title. Section 101 set forth Congressioml findingsand declarations,Section 102
listed definitionsof terms used in the Act.
Section 201 provided for Presidential ap
pointmentof a Federal coordinatingofficer
in a major disasterarea. Section202 author-

able. Section 205 allowed Federal agencies directing grant-in-aid programs to modify
procedural requirements for assistance during a major disaster. Section 221 enabled the
President to use Federal resources to avert or
lessen the effects of a dimster before its occurrence. Section 224 authorized Federal efforts to remove debris on pubfic and private
property. Under Section 251, the President
was empowered to authorize any Federal

agency to re~ir Or rePlace Federal facilities
damaged by a major disaster under certain
condltionx Section 252 permitted Federal
contribution toward repair or rephcement of
pubfic facilities belonging to State or local
ized the formation of Federal emergency sup
port teams to be deployed in a major dlmster
governments and damaged by a major disas
area.Section203allowedthe Presidentto &l- ter. Section 302 repealed the prior statutory
rect Fedeml agency coopemtion to render provisions referred to in the first sentence of
emergencyassistancein a major diwster, in- this Note, and Section 304 set forth effective
cludingprovisionsfor reimbursementfor ex- dates for the 1970 Act’s provisions. For legpenditures and use of State and local ishtive history of the 1970 Act, see Pubfic
government services. Section 204 directed Law 91-606 in the 91st Congress, S. Rept. No.
thatFederal finds be usedto render disaster 1157 on S. 3619; H.R. Rept. Nos. 1524 (Pub
assistancethrough organizationslo=ted in lic Works Committee) and 1752 (Conference
the major disasterarea to the extent practic- Committee).

*

*

*

*

EFFECTIVE

*

DATE

=.
605. Except for section 408, this Act shall take effect as of April 1,
1974. (88 Stat. 164; 42 U.S.C. 5121 note)

*

*

*

*

*

EXPLANATORYNOTm
Not codified. Sections 602 through 605 of
this Act are not codified in the U.S. Code.
Htor’s
Note, Annotations. Armotitions
of opinions are not included because none
were found dealing primarily with the activities of the Bureau of Reclamation or the
Ahska, Bonneville, Southeastern, Southwestem,
Area
Power
and
Western
Administrations.
Le@slative Histo~. S. 3062,. Pubhc Law

93-288 in the 93rd Congress. Reported in
Senate from the Committee on Public Works,

April 9, 1974,S. Rept. No. 778. PassedSenate April 10, 1974. Passed House, amended,
April 11, 1974. House asks for a conference
April 11, 1974. Senate agrees to a conference
April 23, 1974. Conference report filed May
13, 1974; H.R. Rept. No. 1037. House agrees
to conference report May 15, 1974,
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An act to authorize the construction, operation, and maintenance of cer=in works in the
Colorado River Basin to control the salinity of water delivered to users in the United Stites
and Mexico. (Act of June 24, 1974, Public hw 93-320, 88 Stat. 266)

[See. 1. Short Title.]—This
Act may be cited as the “Colorado
Basin Salinity Control Act”. (88 Smt. 266; 43 U.S.C. $1571 note)
TITLE

I—PROGRAMS

DOWNSTREAM
DAM

River

FROM IMPERIAL

See. 101. (a) [Enhance and proteet quality of Colorado River water—
Obligations of United States.]-The
Secretary of the Interior, hereinafter
referred to as the “Secretary”, is authorized and directed to proceed with
a program of works of improvement for the enhancement and protection
of the quality of water available in the Colorado River for use in the United
States and the Republic of Mexico, and to enable the United States to
comply with its obligations under the agreement with Mexico of August
30, 1973 (Minute No. 242 of the International Boundary and Water Commission, United States and Mexico), concluded pursuant to the Treaty of
February 3, 1944 (TS 994), in accordance with the provisions of this Act.
b) [Construction
authorized-Features
of desalting complex—Acquisition of lands—Use
of Navajo Station power and energy-Authorization
to purdase
supplemental
pwer
and energy.]-(1)
The Secretary is authorized to construct, operate, and maintain a desalting complex, including
(1) a desalting plant to reduce the salinity of drain water from the WelltonMohawk division of the Gila project, Arizona (hereinafter
referred to as
the division), including a pretreatment
plant for settling, softening, and
filtration of the drain water to be desalted; (2) the necessary appurtenant
works including the intake pumping plant system, product waterline, power
transmission facilities, and permanent operating facilities; (3) the necessary
extension in the United States and Mexico of the existing bypass drain to
carry the reject stream from the desalting plant and other drainage waters
to the Santa Clara Slough in Mexico, with the part in Mexico, subject to
arrangements made pursuant to section 101(d); (4) replacement of the metal
flume in the existing main outlet drain extension with a concrete siphon;
(5) reduction of the quantity of irrigation return flows through acquisition
of lands to reduce the size of the division, and irrigation efficiency improvements to minimize return flows; (6) acquire on behalf of the United
States such lands or interest in lands in the Painted Rock Reservoir as may
be necessary to operate the project in accordance with the obligations of
Minute No. 242, and (7) all associated facilities including roads, railroad
spur, and transmission lines.
(2) (A) The desalting plant shall be designed to treat approximately
one
hundred and twenty-nine million gallons a day of drain water using ad-
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vanced technology commercially available. The plant shall effect recovery
initially of not less than 70 per centum of the drain water as product water,
and shall effect reduction of not less than 90 per centum of the dissolved
solids in the feed water. The Secretary shall use sources of electric power
supply for the desalting complex that will not diminish the supply of power
to preference customers from Federal power systems operated by the
Secretary.
(B) The Secretary is authorized to use electrical power and energy available from the Navajo Generating Station which is in excess of the Central
Arizona Project pumping requirements for the purpose of supplying power
and energy requirements of the desalting plant and protective pumping
well field constructed pursuant to title I of the Act: Protided, That revenues
credited to the Lower Colorado River Basin Development Fund shall not
be diminished below those amounts which would ~ave accrued had the
power been marketed at the rate determined by the Secretary of Energy
for the sale of power from the Navajo Generating Station to utilities and
public entities, as a result of the use of power and energy for the desalting,
protective pumping works, and other uses authorized by law, and that power
and energy from the Navajo Generating Station shall be used first to meet
the pumping requirements of the Central Arizona Project and after those
needs have been met, for the desalting and protective pumping facilities
constructed pursuant to title I of the Act, and finally for other uses: Prtided
furtbr,
That prior to obtaining power from the Navajo Generating Station
under the authority of this subsection, the Secretary shall complete an
analysis of alternative sources of supply, including but not limited to the
possibility of developing an agreement with the Republic of Mexico whereby
the United States (or a non-Federal entity) would enter into contractual
arrangements with Mexico for a su~cient supply of power to operate the
desalting plant, the regulatory pumping fields and appurtenant facilities.
(C) Effective October 1, 1979, and to such extent and in such amounts
as are provided in advance in appropriation Acts, the Secretary of the
Interior is authorized to purchase supplemental power and energy as required for the purposes of supplying the power and energy requirements
of the desalting plant and protective pumping well field.
(c) [Replacement
of rejstream and river water used for habitat
losses—National
obligation.]-Replacement
of the reject stream from the
desalting plant, Colorado River waters used for the mitigation of fish and
wildlife habitat losses, and of any Wellton-Mohawk drainage water bypassed
to the Santa Clara Slough to accomplish essential operation except at such
times when there exists surplus water of the Colorado River under the
terms of the Mexican Water Treaty of 1944, is recognized as a national
obligation as provided in section 202 of the Colorado River Basin Project
Act (82 Stat. 895). Studies to identify feasible measures to provide adequate
replacement water shall be completed not later than June 30, 1980. Said
studies shall be limited to potential sources within the States of Arizona,
California. Colorado. New Mexico. and those Dortions of Nevada, Utah,
and Wyoming which ‘are within the “natural draihage basin of the Colorado
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River. Measures found necessary to replace the reject stream from the
desalting plant, Colorado River Waters used for the mitigation of fish and
wildlife habitat losses, and any Wellton-Mohawk drainage bypassed to the
Santa Clara Slough to accomplish essential operations may be undertaken
independently of the national obligation set forth in section 202 of the
Colorado River Basin Project Act.
(d) [Construction of bypass drain in Mexico.]—The
Secretary is hereby
authorized to advance funds to the United States section, International
Boundary and Water Commission (IBWC), for construction, operation, and
maintenance by Mexico purs~t
to Minute No. 242 of that portion of the
bypass drain within Mexico. Such funds shall be transferred to an appropriate Mexican agency, under arrangements to be concluded by the IBWC
providing for the construction, operation, and maintemnce of such facility
by Mexico.
(e) [Excess desdted water-Yuma,
Arizona to have right of first re
fusal.]-Any
desalted water not needed for the purposes of this title may
be exchanged at prices and under terms and conditions satisfactory to the
Secretary and the proceeds therefrom shall be deposited in the General
Fund of the Treasury. The city of Yurna, Arizona, shall have first right of
refusal to any such water.
(f) [Reduction of return flows— Improvement in irrigation efficiency
of Wellton-Mohawk Irrigation and Drainage District-Reduction
of Gila
acreage.]—For the purpose of reducing the return flows from the division
to one hundred and seventy-five thousand acre-feet or less, annually, the
Secretary is authorized to:
(1) Accelerate the cooperative program of Irrigation Management Services with the Wellton-Mohawk Irrigation and Drainage District, hereinafter referred to as the district, for the purpose of improving irrigation
efficiency. The district shall bear its share of the cost of such program
as determined by the Secretary.
(2) Acquire, by purchase or through eminent domain or exchange, to
the extent determined by him to be appropriate, lands or interests in
lands to reduce the existing seventy-five thousand developed and undeveloped irrigable acres authorized by the Act of July 30, 1947 (61 Stat.
628), known as the Glla Reauthorization Act. The initial reduction in
irrigable acreage shall be limited to approximately ten thousand acres.
If the Secretary determines that the irrigable acreage of the division must
be reduced below sixty-five thousand acres of irrigable lands to carry out
the purpose of this section, the Secretary is authorized, with the consent
of the district, to acquire additional lands, as may be deemed by him to
be appropriate.
(~ [Dispsd
of acquired lands.]-The
Secretary is authorized to dispose
of the acquired lands and interests therein on terms and conditions satisfactory to him and meeting the objective of this Act.
(h) [Installation of Wellton-Mohawk
improvement+~s~
reimbursable.]—The
Secretary is authorized, either in conjunction with or in lieu
of land acquisition, to assist water users in the division in installing system
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improvements, such as ditch lining, change of field layouts, automatic equip
ment, sprinkler systems and bubbler systems, as a means of increasing irrigation efficiencies: Prwided,
hw~er, that all costs associated with the
improvements authorized herein and allocated to the water users on the
basis of benefits received, as determined by the Secretary, skll be reimbursed to the United States in amounts and on terms and conditions satisfactory to the Secretary.
~) rAmended contract with Wellton-Mohawk
Irrigation and Draina~
Dist~ct.]—The
Secretary is authorized to amend the~ontract between the
United States and the district dated March 4, 1952, as amended, to provide
that—
(1) the portion of the existing repayment obligation owing to the United
States allocable to irrigable acreage eliminated from the division for the
purposes of this title, as determined by the Secretary, shall be nonreimbursable: and
(2) if deemed appropriate by the Secretary, the district shall be given
credit against its outstindlng repayment obligation to offset any increase
in operation and maintenance assessments per acre which may result from
the district’s decreased operation and maintenance base, all as determined
by the Secretary.
O) [Secretary authorized to acquire title to lands above Painted Rock
Dam.]—The
Secretary is authorized to acquire through the Corps of Engineers fee title to, or other necessary interests in additional lands above
the Painted Rock Dam in Arizona tbt are required for the tempora~
storage capacity needed to permit operation of ;he dam and resetioir in
times of serious floodlng in accordance with the obligations of the United
States under Minute No. 242. No funds shall be expended for acquisition
of land or interests therein until it is finally determined by a Federal court
of competent jurisdiction that the Corps of Engineers presently lacks legal
authority to use said lands for this purpose. Nothing contained in this title
nor any action taken pursuant to it shall be deemed to be a recognition or
admission of any obligation to the owners of such land on the part of the
United States or a limitation or deficiency in the rights or powers of the
United States with respect to such lands or the oper~tion of-the reservoir.
(k) [Transfer of funds— Technical assistance.]—To the extent desirable
to carry out sections 101(f) (1) and 101(h), the Secretary may transfer funds
to the Secretary of Agriculture as may be required for technical assistance
to farmers, conduct of research and demonstrations, and such related investigations as are required to achieve higher on-farm irrigation efficiencies.
(1) [Costi nonreimbursabl~Exceptions]—All
cost associated with the
desalting complex shall be nonreimbursable except as provided in sections
101(~ and 10l(h). (88 Stat. 266; Act of September 4, 1980, 94 Stat. 1063;
43 U.s.c.$ 1571)
EXPMNATORY NOTES
1980 Amendmat. Section 1 of the Act of
September4, 1980 (Public Law 96-366, 94

S@t. 1063)amendedsection101@)(Z)to read
asit appearsabove by. convertingthe former

June 24, 1974
COLORADO

BASIN SALINITY

section 101 (b)(2) to section 101(b)(2)(A); deleting the last sentence of tbe paragraph,
which had stated ‘ ‘[a]ll costs associated with
the desalting phnt shall be nonreimbursable”;
and by inserting paragraphs 101 (bX2)(B) and
lo@).
Section 2 of the Act of September 4, 1980 amended section 101(c) to read
as it appears above by inserting “, Colorado
River waters used for the mitigation of fish
and wildhfe habitat losses” after “from the
desalting plant” in two places. The 1980 Act
apwms herein in chronological order.
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ferred to in subsections (a), (b), (d) and ~) of
the text, appears at the end of this Act as an
Explanatory Note. The Treaty of February 3,
1944, also known as the Mexican Water
Treaty of 1944, referred to in subsections (a)
and (c) of the text, appears in Volume II at
page 750.

Reference in the TexL Wellton-Mohawk
Division. The Wellton-Mohawkdivisionof
theGilaproject,referredto insubsections@),
(c) and (h) of the text, wasreauthorizedby
the Act of July30, 1947 (61 Stat.628). The
Referencesin the Texti MinuteNo. 242; 75,000acredivisionbeginssome15mileseast
Mtican WaterTreaty.The agreementwith of the city of Yuma,Arizona,and continues
Mexicoof August30, 1973(MinuteNumber on both sides of the Glla River for about 50
242 of theInternational
BoundaryandWater miles. The 1947 Act appears in Volume 11 at
timmission, UnitedSwtesand Mexico),re- page 858.
NOTW OF OPINIONS

YD4-tig dmplex 2
1. Projects,#lgibtil~ of
There isno authorityundersection10l(h)
of the ColoradoRiverBasinSatinityControl
Act for the UnitedStatesto sharethe costof
rehabilitationof six bteralson the WelltonMohawk Irrigation and Drainage District
canal system.Authorizationsunder section
101(h) are expresslylimitedto assistanceto
waterusersandthe typesof systemimprovementsspecificallyidentifiedby that section
demonstratethat it appfiesto on-farm improvement ratherthanto improvementson
thecanalsystemitself.This conclusionis not
affected by languagein section lo@)
authorizing irrigation eficiency improvements to minimize return flows, as the specific
treatment in section 101(h) of irrigation efficiency improvements is a fimitation on the
foregoing general statement. Loans for the
improvements the District has proposed may,
however, ti obtained under the Rehabilitation and Betterment Act. Memorandum of
Acting Sohcitor Ferguson to Commissioner of
Reclamation, February 11, 1977.

ComplGlventhelanguageof section 10l@) of the

2. Ymna Desalting
Colorado

River Basin Sahnity Control

and the overall scope of that Act, the Secr&
tary has authority to design the Yutna De
salting Complex to treat up to approximately
129 million gallons per day of drainage water,
regardless of source, from tie Wellton-M&
hawk Irrigation and Drainage District, including
Gila River flood
infiltration.
Memorandum from Solicitor Martz to Commissioner,Water and Power Resources Service, January 19, 1981, in re authority to
desalt Glla River water in the Yurna Dedting
Pbnt.
So long as the Yuma Desalthg Complex,
authorized by section 101@)(l)(1) of the Colorado River Basin Salinity Control Act, is de
signed to treat no more than approximately
129 milfion gallons per day of drainage water
from the Wellton-Mohawk division, the de
cision as to sizing the pbnt is an administrative
matter, with due consideration to be given to
the options of (1) running the drain water
through the plant and treating it, (2) mixing
the raw drain water with treated water, or (3)
wasting the drain water to the Santa Clara
Slough. Memorandum from Soficitor Martz
to Commissioner,
Water and Power Resources Service, January 19, 1981, in re authority to desalt Gik River water in the Yurna
Desalting Plant.

Act

~.
102. (a) [Constmction of new canal or lining of Gachella Canal—
Definition of “interim ~riod?’]-To
assist in meeting salinity control ob
jectives of Minute No. 242 during an interim period, the Secretary is authorized to construct a new concrete-lined canal or, to line the presently
unlined portion of the Coachella Canal of the Boulder Canyon project,
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California, from station 2 plus 26 to the beginning of siphon numbered 7,
a length of approximately forty-nine miles. The United States shall be entitled to temporary use of a quantity of water, for the purpose of meeting
the salinity control objectives of Minute No. 242, during an interim period,
equal to the quantity of water conserved by constructing or lining the said
canal. The interim period shall commence on completion of construction
or lining said canal and shall end the first year that the Secretiry delivers
main stream Colorado River water to California in an amount less than the
sum of the quantities requested by (1) the California agencies under contracts made pursuant to section 5 of the Boulder Canyon Project Act (45
Stat. 105 7), and (2) Federal establishments to meet their water rights acquired in California in accordance with the Supreme Court decree in Arizona against California (376 U.S. 340).
b) [Repayment of canal construction
charges-Proration-Charges
nonreimbnrsable during interim period.]-The
charges for total construction shall be repayable without interest in equal annual installments over a
period of forty years beginning in the year following completion of construction: Prwided, That, repayment shall be prorated between the United
States and the Coachella Valley County Water District, and the Secretary
is authorized to enter into a repayment contract with Coachella Valley
County Water District for that purpose. Such contract shall provide that
annual repayment installments shall be nonreimbursable during the interim
period, defined in section 102(a) of this title and shall provide that after
the interim period, said annual repayment installments or portions thereof,
shall be paid by Coachella Valley County Water District.
(c) [Secretary authorized to acquire certain private lands within the
Imperial Irrigation District.]-The
Secretary is authorized to acquire by
purchase, eminent domain, or exchange private lands or interests therein,
as may be determined by him to be appropriate, within the Imperial Irrigation District on the ImDerial &t Mesa which receive. or which have been
~anted rights to receive: water from Imperial Irrigation District’s capacity
in the Coachella Canal. Costs of such acquisitions shall be nonreimbursable
and the Secretary shall return such lands to the public domain. The United
States shall not acquire any water rights by reason of this land acquisition.
(d) [Credit of certain charges to Imperial Irrigation District.]-The
Secretary is authorized to credit Imperial Irrigation District against its final
payments for certain outstanding construction charges payable to the
United States on account of capacity to be relinquished in the Coachella
Canal as a result of the canal lining program, all as determined by the
Secretary: Prwided, That, relinquishment of capacity shall not affect the
established basis for allocating operation and maintenance costs of the main
All-American Canal to existifig ‘contractors.
(e) [Cession of lands to be held in trust for the Cocopah Tri&Legal
description of lands+onstruction
of bridges-Payment
to tribe.]-The
Secretary is authorized and directed to cede the following land to the C@
copah Tribe of Indians, subject to rights-f-way for existing levees, to be
held in trust by the United States for the Cocopah Tribe of Indian~
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Township 9 south, range 25 west of the Gila and Salt River meridian,
Arizona;
Section 25: Lots 18, 19, 20, 21, 22, and 23;
Section 26: Lots 1, 12, 13, 14, and 15;
Section 27: Lot 3; and all accretion to the above described lands.
The Secretary is authorized and directed to construct three bridges, one
of which shall be capable of accommodating heavy vehicular traffic, over
the portion of the bypass drain which crosses the reservation of the Cocopah
Ttibe of Indians. The transfer of lands to the Cocopah Indian Reservation
and the construction of bridges across the bypass drain shall constitute full
and complete payment to said tribe for the rights+f-way required for construction of the bypass drain and electrical transmission lines for works
authorized by this title. (88 Stat. 268; 43 U.S.C. $ 1572)
See. 103. [Construction of well field+Aquisition
of certain lands on
nonreimthe Yuma Mesa— Replacement of lands so acquired-Costa
bursabl+Terms
of water contracts for municipal, indnstrid,
or irrigation purposes-Acreage
limitations not applicable to private lands.]—
(a) The Secretary is authorized to:
(1) Construct, operate, and maintain, consistent with Minute No. 242,
well fields capable of furnishing approximately one hundred and sixty
thousand acre-feet of water per year for use in the United States and for
delivery to Mexico in satisfaction of the 1944 Mexican Water Treaty.
(2) Acquire by purchase, eminent domain, or exchange, to the extent
determined by him to be appropriate, approximately twenty-three thousand five hundred acres of lands or interests therein within approximately
five miles of the Mexican border on the Yuma Mesa: Prwided, bmer,
That any such lands which are presently owned by the State of Arizona
may be acquired or exchanged for Federal lands.
(3) Any lands removed from the jurisdiction of the Yuma Mesa Irrigation and Drainage District pursuant to clause (2) of this subsection
which were available for use under the Gila Reauthorization Act(61 Smt.
628), shall be replaced with like lands within or adjacent to the Yuma
Mesa division of the project. In the development of these substituted
lands or any other lands within the Glla project, the Secretary may provide
for full utilimtion of the Glla Gravity Main Canal in addition to contracted
capacities.
(4) Effective October 1, 1979, and to such extent and in such amounts
as are provided in advance in appropriation Acts, enter into contracts
under the terms and conditions of the Act of June 17, 1902 (43 U.S.C.
371 et seq.) as amended and supplemented for the delivery of water from
said well field to entities within the United States for municipal and industrial or irrigation purposes: Prmtied,
That such contracts for municipal and industrial purposes shall contain terms and conditions
as
substantially provided in section 9(c)(1) of the Reclamation Project Act
of 1939, and that contracts for replacement irrigation water supplies to
prevent damage to existing water users on privately developed lands include water charges no greater than if such water users had continued
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to pump their own wells without the United States lowering the water
table and that the acreage limitation and related provisions of the Reclamation Law will not be applicable to such privately developed lands:
Prwided@rther,
That no contract shall be entered which will impair the
ability of the United States to continue to deliver to Mexico on the land
boundary at San Luis and in the Limitrophe Section of the Colorado
River downstream from Morelos Dam approximately one hundred and
forty thousand acre-feet annually, consistent with the terms contained in
Minute No 242 of the IBWC.
(b) The cost of work provided for in this section, including delivery of
water to Mexico, shall be nonreimbursable; except to the extent that the
waters furnished are used in the United States. (88 Stat. 269; Act of September 4, 1980, 94 Stat. 1063; 43 U.S.C. $ 1573)
EXPLANATORYNOTES
1980 Amendment. Section 3 of the Act of
September 4, 1980 (Public Law 96-366, 94
Stat. 1064) amended section 103 to insert
(a)(4). The 1980 Act appears in Volume IV
in chronolo@cd
order.
Referace
in tie Tefi. Section 9(c)(1) of
the Rechmation Project Act of 1939 (53 Stat.
1187), referred to in the text, specifiesre-

payment provisions for contracts to furnish
water for municipal supply or miscellaneous
purposes. Section 9(c)(l) of the 1939 Act ap
pears in Volume I at page 647.
Reference b tie Text. The Treaty of Feb
ruary 3, 1944, also known as the Mexican
Water Treaty, referred to in subsection (a)(1)

ef the text,appearsin Volume II at page 750.

%.
104. [Modifications
of projtits
authorized-Limitations.]-The
Secretiry
is authorized to provide for modifications
of the projects authorized by this title to the extent he determines appropriate for purposes
of meeting the international settlement objective of this title at the lowest
overall cost to the United States. No funds for any such modification shall
be expended until the expiration of sixty days after the proposed modification has been submitted to the appropriate committees of the Congress,
unless the Congress approves an earlier date by concurrent resolution. The
Secretary shall notify the Governors of the Colorado River Basin States of
such modifications. (88 Stat. 270; 43 U.S.C. $ 1574)
W.
105. [Contrati
authorized
in advance of appropriations.]—The
Secretary is hereby authorized to enter into contracts that he deems necessary to carry out the provisions of this title in advance of the appropriation
of funds therefor. (88 Stat. 270; 43 U.S,C. $ 1575)
k.
106. [Authorization
to administer and dispose of lands and facilities—Revenues
credited to Treasury &neral
Fund. ]—The
Secretary is
hereby authorized to administer and dispose of lands and interests in lands
acquired, and facilities constructed under this title, and revenues received
in connection with this authority shall be credhed to the general fund of
the Treasury. (Added by Act of September 4, 1980,94 Stat. 1064; 43 U.S.C.
~ 1575a)
EXPLANATORY
NOTE
1980Amendment. Section4 of the Act of
September4, 1980 (Public Law 96-366, 94

Stat.1064)added section106.The 1980Act
apwms in Volume IV in chronolo~cal order.
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See. 107. [Cooperation with other agencies.]—In
carrying out the provisions of this title, the Secre@ry shall consult and cooperate with the Secretary of State, the Administrator of the Environmental Protection Agency,
the Secretiry of Agriculture, and other affected Federal, State, and local
agencies. (88 Stat. 270; Act of September 4, 1980, 94 Stat. 1064; 43 U.S.C.
~ 1576)
EXPLANATORYNOTE

1980Amendment.Section4 of the Act of
September4, 1980 (PublicLaw 96-366, 94
Stat. 1064) renumbered

assection107.The 1980Act appearsin Volume IV in chronolo@cal

order.

former section 106

See. 108. [Prior law not modified except as expressly provided.]-Nothing in this Act shall be deemed to modify the National Environmental Policy
Act of 1969, the Federal Water Pollution Control Act, as amended, or,
except as expressly stated herein, the provisions of any other Federal law.
(88 Stit. 270; Act of September 4,1980,94
Smt. 1064; 43 U.S.C. $ 1577)
EXPLANATORYNOTE
1980 Amendmen~Section4 of the Act of
September4, 1980 (PublicLaw 96-366, 94
Stat. 1064) renumbered

assection108.The 1980Act appearsin Volume IV in chronolo@cal

order.

former section 107

See. 109. [Appropriations
authorized-Implement
improved desalinization tdni~es
into plant design. ]-There
is hereby authorized to be
appropriated the sum of $356,400,000
for the construction of the works
and accomplishment of the purposes authorized in sections 101, 102, 103,
and 110, of which $3,579,000 is authorized for mitigation of fish and wildlife losses associated with replacement of the Coachella Canal in California,
and $6,960,000 is authorized for mitigation of fish and wildlife losses associated with the Desalting Complex Unit and the Protective and Re@latory Pumping Unit in Arizona, based on January 1979, prices plus or
minus such amounts as may be justified by reason of ordinary fluctuation
in construction costs involved therein, and such sums as may be required
to operate and maintain such works and to provide for such modifications
as may be made pursuant to section 104. In order to provide for the utilization of significant improvements in desalinization technologies which
may have been developed since the Bureau’s evaluation, the Secretary is
directed to evaluate such cost effective improvements and implement such
improved designs into the plant operations when the evaluation indicates
that cost savings will result: Prtided,
hmwer, That no more than five percent
of the amount authorized to be appropriated is used for these purposes.
There is further authorized to be appropriated such sums as My be necessary to pay condemnation awards in excess of appraised values and to
cover costs required in connection with the Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970 (Public Law 90-646).
(88 Stat. 270; Act of September 4, 1980,94 Stat. 1064; 43 U.S.C. $ 1578)
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EXP~NATORY NOTm
1980 AmendmenL Section 5 of the Act of
September 4, 1980 (Public hw 96-366, 94
Stat. 1063) renumbered former section 108
as section 109, and substituted the first two
sentences of section 109 as it presently ap
pears for the former first sentence of the section. That sentence stated “There is hereby
authorized to be appropriated the sum of

reason of ordinary fluctuations in construction costs involved therein, and such sums as
~Y be required to operate and maintain such
works and to provide for such mdlfications
as maybe made pursuant to section 104.” The
1980 Act appears in Volume IV in chronm
logical order.

$121,500,000 for the constructionof the

Assistance and Real Property Acquisition Policies Act of 1970 (84 Stat. 1874, 42 U.S.C.
$4602 et seq.), referred to in the text, is Pub
lic Law 91-646, not, as printed, Pubhc Law
90-646. Extracts from the 1970 Act appear
in Volume IV in chronological order.

works and accomplishment of the purposes
authorized in sections 101 and 102, and
$34,000,000
to accomplish the purposes of
section 103, based on April 1973 prices, plus
or minus such amounts as may be justified by

Errorin tie Tex~The UniformRelocation

NOTE OF OPINION

1. Use of reclamationfund
Although the reclamation fund has receivedadvancesfrom thegeneralfundof the
Treasury,it remainsseparateand distinct
from the generalfund. As a generalrule, if
a project is authorizedunder ReCla~tiOn
law,or is supplementary
to Rechmationlaw,
the reclamationfund is availableto finance
thecoststhereof,absentevidenceof Congressionalintentto the contrary.Memorandum
of AssociateSolicitorGood to Commissioner,
September8, 1982.
With regard to Thle I of the Colorado
River BasinSafinhyControl Act, all salinity
control measureswhichare designatednonreimbursableasa nationalobligationmustbe
financedfrom thegeneralfund of theTre~
ury.However,sincethe measuresauthorized
undersections101(q and101(h)(acceleration
of coo~ntive programand assistancein in-

stallation of system improvements to improve
irrigation eficiency on the Wellton-Mohawk
Irrigation and Drainage District) and section
102 (construction of new or lining of existing
Coachelh Canal) are not a natioml obligation,
but rather benefit the water users of ongoing
Reclamation projects, the rechtnation fund is
available to finance these measures. With regard to Title 11, since Congress designated
75% of the measures authorized thereunder
as a national obligation, to be financed from
the general fund of the Treasury, and the remaining 2570 of Title 11costs are funded from
the Lower Colorado River Basin Develop
ment Fund and the Upper Colorado River
Basin Fund, which in turn are financed from
the general fund, no portion of Thle II costs
may be financed from the reclamation fund.
Memorandum of Associate Solicitor Good to
Commissioner, September 8, 1982.

~. 110. [Authorization of measures to mitigate loss of fish and wil~ife
habitat—Costa nonreimbursable]—Effective
October 1, 1979, and to such
extent and in such amounts as are provided in advance in appropriate Acts,
in order to provide measures determined by the Secretary of the Interior
to be appropriate to mitigate loss of fish and wildlife habitat associated with
other measures @ken under this title:
(a) The Secretary is authorized to—
(1) acquire lands by purchase, eminent domain, or exchange;
(2) dispose of land, facilities, and equipment;
(3) construct, operate, maintain, and make replacements of facilities:
Prtided,
howaer, That no funds will be provided
for operation,
maintenance,
(b)
by Act

All

or replacement
costs

authorized

of September

4,

1980,

of non-Federal

by this section
94 Stat.

1065;

facilities.
are
43

nonreimbursable.
U.S.C.

~ 1579)

(Added
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EXPLANATORYNOTE

1980Amendmm~ Section6 of the Act of
September4, 1980 (PubficLaw 96-366, 94

Sat. 1065)addedsection110.The 1980Act
aPParsin volume IV in chronolo#calorder.

Sec. 111. [Definitions-Navajo
Generating Station-Terms
defined in
Colorado Mver Compad.]—As
used in this title:
(a) Navajo Generating Station means—
(1) The United States entitlement to a portion of the output of
power and energy from the Navajo Generating Station, Page, Arizona,
pursuant to United States participation in that generating station;
(2) in the event that said United States entitlement is integrated with
other generating facilities, then Navajo Generating Station means that
amount of power and energy from the integrated system which is attributable to the United States Navajo entitlement;
(3) when the Navajo Generating Station is replaced at the end of its
useful life or an alternative resource is established, then Navajo Generating Smtion means an amount of power and enerW equivalent to
the present United States entitlement from Navajo, from the replacement resource.
(b) All terms used herein that are defined in the Colorado River Compact shall have the meanings therein defined. (Added by Act of September
4, 1980, 94 Stat. 1065; 43 U.S.C. $ 1580)
EXPLANATORYNOTES

1980Ame*ent.
Section7 of the Act of
September4, 1980 (PubficLaw 96-366, 94

TITLE

II—MEASURES

Stat.1063)addedsection111.The 1980Act
aPPrs in VolumeIV in chronolo@calorder.

UPSTREAM

FROM IMPERIAL

DAM

See. 201. [Implementation
of salinity control poKcies-Interagency
cooperation.]-(a)
The Secretary of the Interior shall implement the salinity control policy adopted for the Colorado River in the “Conclusions
and Recommendations”
published in the Proceedings of the Reconvened
Seventh Session of the Conference in the Matter of Pollution of the Interstate Waters of the Colorado River and Its Tributaries in the States of
California, Colorado, Utah, Arizona, Nevada, New Mexico, and Wyoming,
held in Denver, Colorado, on April 26-27, 1972, under the authority of
section 10 of the Federal Water Pollution Control Act (33 U.S.C. 1160),
and approved by the Administrator of the Environmental Protection
Agency on June 9, 1972.
(b) The Secretary is hereby directed to expedite the investigation, planning, and implementation of the salinity control program generally as described in chapter VI of the Secretary’s report entitled, “Colorado River
Water Quality Improvement Program, February 1972”.
(c) In conformity with section 201(a) of this title and the authority of the
Environmental Protection Agency under Federal laws, the Secretary, the
Administrator of the Environmental Protection Agency, and the Secre~ry
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of Agriculture are directed to cooperate and coordinate their activities
effectively to carry out the objective of this title. (88 Stat. 270; 43 U .S.C.
g 1591)
EXPLANATORYNOTE

Reference k he Trot. Section 10 of the
Federal Water Pollution Control Act (33

mentsof 1972 (Act of October 18, 1972,
PubficLaw92-500, 86 Stat.816) and subse-

U.S.C. 1160), referred to in subsection (a) of
the text, appears in Volume II at page 1292.
&tracts from the Act ss amended by the Federal Water Pollution Control Act Amend-

quent amendatory legishtion are set forth in
Volume IV, under the 1972 Amendments, as
they appear in Chapter 26 of Thle 33 of the
U.S. Code as of Janwry 14, 1983.

NOTE OF OPINION

Alternativestudes
The claimsof the EnvironmentalDefense
Fundthattie Secretaryof the interior, the
Bureauof Reclamationandthe EnvironmentalProtectionAgencyshouldevaluateanddevelop on-farmsatinitycontrol techniquesas
“alternatives”to currentsalinitycontrolprograms,as requiredby the 1972 policy to be
1.

implemented under section 201 (a) of the Colorado River Basin Salinity Control Act and
by section 102(2)(E) of the National Environmental Pohcy Act, are properly dismissed be
cause on-farm
management
measures
comprise au integral part of the current program itself. Environmental Defmse Fud, Iw. u.
Costle, 657 F.2d 275,296-98 (D.C. Cir. 1981).

See. 202. [Construction, operation, and maintenance of certain salinity
control units authorized.]-The
Secretary is authorized to construct, operate, and maintain the following salinity control units as the initial stage
of the Colorado River Basin salinity control program.
(1) The Paradox Valley unit, Montrose County, Colorado, consisting of
facilities for collection and disposition of saline ground water of Paradox
Valley, including wells, pumps, pipelines, solar evaporation ponds, and all
necessary appurtenant and associated works such as roads, fences, dikes,
power transmission facilities, and permanent operating facilities.
(2) The Grand Valley unit, Colorado, consisting of measures and all necessary appurtenant and associated works to reduce the seepage of irrigation
water from the irrigated lands of Grand Valley into the ground water and
thence into the Colorado River. Measures shall include lining of canals and
laterals, and the combining of existing canals and laterals into fewer and
more efficient facilities. Prior to initiation of construction of the Grand
Valley unit the Secretary shall enter into contracts through which the agencies owning, operating, and maintaining the water distribution systems in
Grand Valley, singly or in concert, will assume all obligations relating to
the continued operation and maintenance of the unit’s facilities to the end
that the maximum reduction of salinity inflow to the Colorado River will
be achieved. The Secretary is also authorized to provide, as an element of
the Grand Valley unit, for a technical staff to provide information and
assistance to water users on means and measures for limiting excess water
applications to irrigated lands: Prmided, That such assistance shall not exceed a period of five years after funds first become available under this
title. The Secretary will enter into agreements with the Secretary of Agriculture to develop a unified control plan for the Grand Valley unit. The
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Secretary of Agriculture is directed to cooperate in the planning and construction of on-farm system measures under programs available to that
Department.
(3) The Crystal Geyser unit, Utah, consisting of facilities for collection
and disposition of saline geyser discharges; including dikes, pipelines, solar
evaporation ponds, and all necessary appurtenant works includlng operating
facilities.
(4) The Las Vegas Wash unit, Nevada, consisting of facilities for collection
and disposition of saline ground water of Las Vegas Wash, including infiltration galleries, pumps, desalter, pipelines, solar evaporation facilities, and
all appurtenant works including but not limited to roads, fences, power
transmission facilities, and operating facilities. (88 Stat. 271; 43 U.S.C.
g 1592)
See. 203. (a) [Completion
and submittal of planning reports.]-The
Secretary is authorized and directed to—
(1) Expedite completion of the planning reports on the following units,
described in the Secretary’s report, “Colorado River Water Quality Improvement Program, February 1972”:
(i) Irrigation source control:
Lower Gunnison
Uintah Basin
Colorado River Indian Reservation
Palo Verde Irrigation District
(ii) Point source control:
LaVerkin Springs
Littlefield Springs
Glenwood-Dotsero
Springs
(iii) Diffuse source control:
Price River
San Rafael River
Dirty Devil River
McElmo Creek
Big Sandy River
(2) Submit each planning report on the units named in section 203(a)(l)
of this title promptly to the Colorado River Basin States and to such other
parties as the Secretary deems appropriate for their review and comments.
After receipt of comments on a unit and careful consideration thereof, the
Secretary shall submit each final report with his recommendations,
simultaneously, to the President, other concerned Federal departments and agencies, the Con@ess, and the Colorado River Basin States.
b) [Cooperation
with he Secretary of Agriwltire
on research and
demonstration
projects —Interagency
cooperation.]—The
Secretary is
directed—
(1) in the investigation, pkning,
construction, and implemen~tion of
any salinity control unit involving control of salinity from irrigation
sources, to cooperate with the Secreary of Agriculture in carrying out
research and demonstration projects and in implementing on-the-farm
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improvements and farm management practices and programs which will
further the objective of this title;
(2) to undertake research on additional methods for accomplishing the
objective of this title, utilizing to the fullest extent practicable the capabilities and resources of other Federal departments and agencies, interstate institutions, States, and private organizations. (88 Stit. 271; 43

U.s.c.$ 1593)
See. 204. [Glorado
Wver Basin Salinity Control Advisory Council
created-Duties.]-(a)
There is hereby created the Colorado River Basin
Salinity Control Advisory Council composed of no more than three members from each State appointed by the Governor of each of the Colorado
River Basin States.
(b) The Council shall be advisory only and shall—
(1) act as liaison between both the Secretaries of Interior and Agriculture and the Administrator of the Environmental Protection Agency
and the States in accomplishing the purposes of this title;
(2) receive reports from the Secretary on the progress of the salinity
control program and review and comment on said reports; and
(3) recommend to both the Secretary and the Administrator of the
Environmental Protection Agency appropriate studies of further projects,
techniques, or methods for accomplishing the purposes of this title. (88
Stat. 272; 43 U.S.C. $ 1594)
Sec. 205. (a) [Cost allocation of salinity control unifi-Fifty-year
r~
payment period.]-The
Secretary shall allocate the total costs of each unit
or separable feature thereof authorized by section 202 of this title, as
follows:
(1) In recognition of Federal responsibility for the Colorado River as an
interstate stream and for international comity with Mexico, Federal ownership of the lands of the Colorado River Basin from which most of the
dissolved salts originate, and the policy embodied in the Federal Water
Pollution Control Act Amendments of 1972 (86 S@t. 816), 75 per centum
of the totil costs of construction, operation, maintenance, and replacement
of each unit or separable feature thereof shall be nonreimbursable.
(2) Twenty-five per centum of the total costs shall be allocated between
the Upper Colorado River Basin Fund established by section 5(a) of the
Colorado River Storage Project Act (70 Stat. 107) and the Lower Colorado
River Basin Development Fund established by section 403(a) of the Colorado River Basin Project Act (82 Stat. 895), after consultation with the
Advisory Council created in section 204(a) of this title and consideration
of the following items:
(i) benefits to be derived in each basin from the use of water of improved
quality and the use of works for improved water mnagement;
(ii) causes of salinity; and
(iii) availability of revenues in the Lower Colorado River Basin Development Fund and increased revenues to the Upper Colorado River Basin
Fund made available under section 205(d) of this title: Prmided, That
costs allocated to the Upper Colorado River Basin Fund under section
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205(a)(2) of this title shall not exceed 15 per centum of the costs allocated
to the Upper Colorado River Basin Fund and the Lower Colorado River
Basin Development
Fund.
(3) Costs of construction of each unit or separable feature thereof allocated to the upper basin and to the lower basin under section 205(a)(2) of
this title shall be repaid within a fifty-year period without interest from the
date such unit or separable feature thereof is determined by the Secretary
to be in operation.
River
@) [Repayment
by lower basin— Section 403(g) of the Colorado
Basin Project Act amended.]-(1)
Costs of construction, operation, maintenance, and replacement of each unit or separable feature thereof allocated
for repayment by the lower basin under section 205(a)(2) of this title shall
be paid in accordance with subsection 205(b)(2) of this title, from the Lower
Colorado River Basin Development
Fund.
(2) Section 403(g) of the Colorado River Basin Project Act (82 Stat. 896)
is hereby amended as follows: strike the work “and” after the word “Act,”
in line 8; insert after the word “Act,” the following “(2) for repayment to
the general fund of the Treasury the costs of each salinity control unit or
separable feature thereof payable from the Lower Colorado
River Basin
Development
Fund in accordance with sections 205(a)(2), 205(a)(3), and
205(b)(l)
of the Colorado River Salinity Control Act and”; change paragraph (2) to paragraph (3).
(c) [Repayment
by upper basin.]— Costs of construction,
operation,
maintenance, and replacement
of each unit or separable feature thereof
allocated for repayment by the upper basin under section 205(a)(2) of this
title shall be paid in accordmce
with section 205(d) of this title from the
Upper Colorado River Basin Fund within the limit of the funds made available under section 205(c) of this title.
(d) [Men
~(d) of the Colorado River Storage Project Act amended.]—
Section 5(d) of the Colorado
River Storage Project Act (70 Stat. 108) is
hereby amended as follows: strike the word “and” at the end of paragraph
(3); strike the period after the word “years” at the end of paragraph (4)
and insert a semicolon in lieu thereof followed by the word “and”; add a
new paragraph (5) reading:
“(5) the costs of each salinity control unit or separable feature thereof
payable from the Upper Colorado River Basin Fund in accordance with
sections 205(a)(2), 205(a)(3), and 205(c) of the Colorado River Salinity
Control Act”.
(e) [Upward
adjustments in electrical
rates to cover costs of salinity
control unit&Limitations.]-The
Secretary is authorized to make upward adjustments in rates charged for electrical energy under all contracts
administered by the Secretary under the Colorado River Storage Project
Act (70 Stat. 105, 43 U.S.C. 620) as soon as practicable and to the extent
necessary to cover the costs of construction, operation, maintenance, and
replacement of units allocated under section 205(a)(2) and in conformity
That revenues derived from
with section 205(a)(3) of this title: Prtided,
said rate adjustments shall be available solely for the construction,

opera-
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tion, maintenance, and replacement of salinity control units in the Colorado
River Basin herein authorized. (88 Stat. 273; 43 U.S.C. $ 1595)
EXPLANATORYNOTE
Referene
k tie Text. Extracts from the
Federal Water Pollution Control Act Amendments of 1972 (Act of October 18, 1972, Pub
lic hw 92-500, 86 Stat. 816), referred to in
section 205(a)(1) of the text, and subsequent

legislation amending the Federal Water Pollution Control Act, appear in Volume IV in
chronological order as codfled in Chapter 26
of Thle 33 of the U.S. Code as ofJanua~ 14,
1983.

See. 206. [Report required.]-Commencing
on January 1, 1975, and
every two years thereafter, the Secretary shall submit, simultaneously, to
the President, the Congress, and the Advisory Council created in section
204(a) of this title, a report on the Colorado River salinity control program
authorized by this title covering the progress of investigations, planning,
and construction of salinity control units for the previous fiscal year, the
effectiveness of such units, anticipated work needed to be accomplished in
the future to meet the objectives of this title, with emphasis on the needs
during the five years immediately following the date of each report, and
any special problems that may be impeding progress in attaining an effective
salinity control program. Said report may be included in the biennial report
on the quality of water of the Colorado River Basin prepared by the Secretary pursuant to section 15 of the Colorado River Storage Project Act
(70 Stat. 111; 43 U.S.C. 602n), section 15 of the Navajo Indian irrigation
project, and the initial stage of the San Juan Chama Project Act (76 Stat.
102), and section 6 of the Fryingpan-Arkansas Project Act (76 Stat. 393).
(88 Stat. 274; 43 U.S.C. ~ 1596)
Sec. 207. [No modification, etc., of existing laws except as provided.]—
Except as provided in section 205(b) and 205(d) of this title, with respect
to the Colorado River Basin Project Act and the Colorado River Storage
Project Act, respectively, nothing in this title shall be construed to alter,
amend, repeal, modify, interpret, or be in conflict with the provisions of
the Colorado River Compact (45 Stat. 1057), the Upper Colorado River
Basin Compact (63 Stat. 31), the Water Treaty of 1944 with the United
Mexican States (Treaty Series 994; 59 Stat. 1219), the decree entered by
the Supreme Court of the United States in Arizona against California and
others (376 U.S. 340), the Boulder Canyon Project Act (45 Stat, 1057).
Boulder Canyon Project Adjustment Act (54 Stat. 774; 43 U.S.C. 618a),
section 15 of the Colorado River Storage Project Act (70 Stat. 111; 43
U.S.C. 620n), the Colorado River Basin Project Act (82 Stat. 885), section
6 of the Fryingpan-Arkansas Project Act (76 Stat. 393), section 15 of the
Navajo Indian irrigation project and initial stage of the San Juan-Chama
Project Act (76 Stat. 102), the National Environmental Policy Act of 1969,
and the Federal Water Pollution Control Act, as amended. (88 Stat. 274;
43 U.s.c.$ 1597)
See. 208. (a) [Modifications
of projects authotied-Limitations.]—
The Secretary is authorized to provide for modifications
authorized by this title as determined
to be appropriate

of the projects
for purposes of
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meeting the objective of this title. No funds for any such modification shall
be expended until the expiration of sixty days after the proposed modification has been submitted to appropriate committees of the Congress, and
not then if disapproved by said committees, except that funds may be expended prior to the expiration of such sixty days in any case in which the
Congress approves an earlier date by concurrent resolution. The Governors
of the Colorado River Basin States shall be notified of these changes.
~) [bntracts
authorized in advance of appropriations-Appropriations authorized.]-The
Secretary is hereby authorized to enter into contracts that he deems necessary to carry out the provisions of this title, in
advance of the appropriation of funds therefor. There is hereby authorized
to be appropriated the sum of $125,100,000
for the construction of the
works and for other purposes authorized in section 202 of this title, based
on April 1973 prices, plus or minus such amounts as may be justified by
reason of ordinary fluctuations in costs involved therein, and such sums as
may be required to operate and maintain such works. There is further
authorized to be appropriated such sums as may be necessary to pay condemnation awards in excess of appraised values and to cover costs required
in connection with the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (Public Law 90-646). (88 Smt. 274; 43
U.S.C. $ 1598)
EXPUNATORY NOTE

Errorin tie Trot. The Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (84 Stat. 1894, 42 U.S.C.
$4602 et seq.), referred to in section 208(b)

of the text, is Public Law 91-646, not, as
printed, Pubfic bw 90-646. Extracts from
the 1970 Act appear in Volume IV in chronological order.

NOTSS OF OPINIONS
1.

Uaeof reclamationfund
Although the reclamation fund has re-

ceived advances from the general fund of the
Treasury, it remains separate and distinct
from the general fund. As a general rule, if
a project is aufio~zed
under Re~la~tion
law, or is supplementary to Recbsnation law,
the reclamation fund is available to fimnce
the costs thereof, absent evidence of Congressional intent to the contrary. Memorandum
of Associate Soficitor Cood to Commissioner,
September 8, 1982.
With regard to Title I of the Colorado
River Basin Salinity Control Act, dl salinity
control measures which are designated nonreimbursable as a national obhgation must be
financed from the general fund of the Tre&
ury. However, since the measures authorized
under sections 101(Q and 10 I @) (acceleration
of cooperative program and assismnce in in-

=.

stallation of system improvements to improve
irrigation efficiency on the Wellton-Mohawk
Irrigation and Drainage D~trict) and section
102 (construction of new or fining of existing
Coachella Carol) are not a national obligation,
but rather benefit the water u~rs of ongoing
Reclamation projects, the reclamation fund is
available to finance these measures. With regard to Title II, since Congress designated
75% of the masures authorized thereunder
as a national obligation, to be financed from
the general fund of the Treasury, and the re
maining 2570 of Thle II costs are funded from
the Lower Colorado River Basin Develop
ment Fund and the Upper Colorado River
Basin Fund, which in turn are financed from
the general fund, no portion of Title 11 costs
-Y ~ fsmnced from the reclamation fund.
Memorandum of Associate Solicitor Cood to
Commissioner, September 8, 1982.

209. [Definitions.]-As
used in this title—
(a) all terms that are defined in the Colorado River Compact shall have

June 24, 1974
2874

COLORADO

BASIN SALINITY

CONTROL—SEC,

209

the meanings therein defined;
(b) “Colorado River Basin States” means the States of Arizona, California,
Colorado, Nevada, New Mexico, Utah, and Wyoming. (88 Stat. 275; 43

U.s.c.1599)
EXPLANATORYNOTE

Presidential Statement. The following
statementwasissuedby the Presidentupon
hissigningthe bill into bw
“The ColoradoRiverBasinSalinityControl Act representsan importantmilestone
in the cord~l andcontinuinginternational
relationshipbetweenthis Nationand our
neighborto the south,Mexico.Enactment
of thisIegiskdon will emble the Federal
Governmentto implementmeasuresthat
will provide Mexico with water of a higher
quality than it presently receives from the
Colorado River.
“The quality of Mexico’s Colorado River
water has been recognized as a serious
problem by both governments since the
early 1960’s, when water resources development within the U.S. ~rtion of the CoIomdo River basin resulted in significant
increases in water salinity levels at the international boundary. A number of measures were undertaken to ameliomte this
problem but did not result in a permanent
solution.
“In June 1972, during h~ visit to th~
country, I gave President Echeverria my
personal commitment
that every effort
would be made to find a mutually satisfactory solution to this problem. I appointed
Ambassador Herbert Brownell as my special representative to study alternative ways
of resolving the problem. The plan recommended by Ambassador Brownell and
approved bY. me fo~e~
the basis Of ~
aW~ment with the Mexican Government
and would be Implemented through those
measures included in this b]ll. This permanent and definitive solution to the salinity problem was accepted over others
bemuse it represents an equitable arrangement for the water users in the Mexicati
Valley while not creating adverse effects on
current and planned use of the resources
of the Colorado River by the seven basin
States within the United States.
“The Colorado River Basin Salinity Control Act demonstrates that dlfflcult prob
lems between Nations can be satisfactorily
mlved if those nations are willing to ne
gotiate in good faith. This has been a key

concept in our foreign policy. I congratukte the Congress of the United States for
its expeditious action in passing this legishtion and look forward to cooperation with
the Congress
in implementing
this
agreement.
“In addition to those measures necessary
to carry out the international agreement
with Mexico, the Congress has authorized
several domestic salinity control projects
for the Colorado River basin. While I share
the desire of the Congress to improve the
water quahty conditions of the Nation’s rivers and waterways, I am concerned that authorization
of the four U.S. desalting
projects may be premature at this time.
“As called for by current Federal water
pollution control legislation, the States are
now assessing water pollution problems
arising from natural or diffuse sources of
pollutants. These State studies will be completed early next year and will serve as the
basis for consideration of a national program for combatting these sources of pollution. These domestic Colorado River
desalting projects are premature because
they have been authorized before the Federal role in a national water pollution pro~m
could be properly developed on the
basis of these current State studies.
“Also, the financial arrangement for the
development of these projects is, to a hrge
extent, contrary to those policies estab
Iished by this Administration and the Congress for placing most of the financial
responsibility for pollution abatement on
tho~ who are causing the pollution prob
Iem or, in the case of natural pollution, placing the cost of water purification on the
water users. When a mtional Federal pre
gram for controlling pollution of fils kind
is finally developed, I will recommend to
the Congress that these Colorado River
projects be altered if necessary to conform
with these poficies.”

MinuteNumber242, InternationalBounda~ and wa~r ~rnfis~on, Ufitd S~teS
and Mexico. The English-1anguage
text of
theagreementbetweentheUnitedStatesand
Mexicoof August30, 1973readsasfollows
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INTERNATIONAL
BOUNDARY AND
WATER COMMISSION
UNITED STATES AND MEXICO
Mexico, D.F.,
August 30, 1973.
MINUTE NO. 242
PERMANENT AND DEFINITIVE SOLUTION TO THE INTERNATIONAL
PROBLEM OF THE SALINITY OF THE
COLORADO RIVER.
The Commissionmet at the Secretariatof
Foreign Relations,at Mexico, D.F., at 5:00
p.m.on August 30, 1973,pursuantto the instructionsreceivedby the two Commissioners
from their respectiveGovernments,in order
to incorporatein a Minuteof the Commission
thejoint recommendationswhichwere made
to their respectivePresidentsby the Special
Representativeof President Richard Nixon,
AmbassadorHerbert Brownell,and the Secreary of Foreign Relationsof Mexico, L]c.
Emifio O. Rabasa,and which have been ap
proved by the Presidents,for a permanent
and definitive solution of the international
problemof the salinityof the Colorado River,
resultingfrom the negotiationswhich they,
andtheirtechnicalandjuridicd advisers,held
inJune,July and August of 1973,in compliance with the referencesto this matter conminedintheJointCommuniqueof Presidents
Richard Nixon and Luis Echeverria of June
17, 1972.
Accordingly, the Commission submits for
the approval of tie two Governments the
following
RESOLUTION:
1. Referring to the annual volume of Colorado River waters guaranteed
to
Mexico under the Treaty of 1944, of
1,500,000
acre-feet (1,850,234,000
cubic meters)
a) The United States shall adopt measures to assure that not earher than
January 1, 1974, and no hter than
July 1, 1974, the approximately
1,360,000 acre-feet (1,677,545,000
cubic meters) dehvered to Mexico
upstream of Morelos Dam, have an
annual avemge sa~iity of no more
than 115 p.p.m. * 30 p.p.m. U.S.
count (121 p.p.m. * 30 p.p.m. Mexican count) over the annual average
salinity of Glorado
River waters
which arrive at Imperial Dam, with
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the unders~ding
that any waters
that may be delivered to Mexico under the Treaty of 1944 by means of
the All American Canal shall be
considered as having been delivered
uptream of Morelos Dam for the
purpose of computing this sa~iity.
b) The United States will continue to
deliver to Mexico on the land
boundary at San Luis and in the ~iitrophe section of the Colorado
River downstream from Morelos
Dam approximately 140,000 acrefeet (172,689,000 cubic meters) annually with a sahnity subsmntialiy
the same as that of the waters customarily defivered there.
c) Any decrease in dehveries under
point l@) will be made up by an
equal increase in deliveries under
point l(a).
d) Any other substantial changes in
the aforementioned
volumes of
water at the stated locations must
be agreed to by the Commission.
e) Implementation of the measures re
ferred to in point l(a) above is sub
ject to the requirement in point 10
of the authorintion
of the nece~
sary works.
2. The fife of Minute No. 241 shall be
terminated upon approval of the present Minute. From September 1, 1973,
until the provisions of point l(a) become effective, the United States shall
discharge to the Colorado River downstream from Morelos Dam volumes of
drainage waters from the Wellton-Mohawk District at the annual rate of
118,000 acr~feet (145,551,000 cubic
meters) and substitute therefor an
equal volume of other waters to be dls
charged to the Colorado River above
Morelos Darn, and, pursuant to the de
cision of President Echeverria exprewd in the Joint Communique of
June 17, 1972, the United States shall
discharge to the Colorado River downstream from Morelos Dam the drainage waters Of the Wellton-Mohawk
District that do not forma part of the
volumes of drainage waters referred to
above, with the understanding that this
remaining volume will not be replaced
by substitution waters. The Commission shall continue to account for the
drainage waters discharged below Mo-

June 24, 1974
2876

COLORADO

BASIN

SALINITY

relos Dam as part of those described in
the provisions of Article 10 of the
Water Treaty of February 3, 1944.
3. As a part of the measures referred to
in point 1(a), the United States shall
extend in its territory the concretelined Wellton-Mohawk
bypass drain
from Morelos Dam to the ArizonaSonora internatioml
boundary, and
opemte ~d ~in~in
the portions of
the Wellton-Mohawk bypass drain 10
=ted in the United Stites.
4. To complete the drain referred to in
point 3, Mexico, through the Commission and at the expense of the
United States, shall construct, operate
and maintain an extension of the concrete-lined bypass drain from the Arizona-Sonora international boundary
to the Santa Clara Slough of a capacity
of 353 cubic feet (10 cubic meters) per
second.
Mexico
shall permit the
United States to discharge through this
drain to the Sanm Clara Slough all or
a Portion of the Wellton-Mohawk
drainage waters, the volumes of brine
from such desalting operations in the
United States as are carried out to implement the Resolution of this Minute,
and any other volumes of brine which
Mexico may agree to accept. It is
understood that no radioactive material or nuclear wastes shall be discharged through this drain, and that
the United States sH1 acquire no right
to navigation, servitude or easement by
reason of the existence of the drain,
nor other legal rights, except as expressly provided in th~ point.
5. Pending the conclusion by the Governments of the United States and Mexico
of a comprehensive
agreement
on
groundwater in the border areas, each
country shall limit pumping of groundwaters in its territory within five miles
(eight kilometers) of the Arizona-Sonora boundary near San Luis to 160,000
acre-feet (197,358,000
cubic meters)
annually.
6. With the objecdve of avoiding future
problems, the United States and Mexico shall consult with each other prior
to undertaking any new development
of either the surface or the groundwater resources, or undertaking sub
stantial modifications
of present
developments, in its own territory in
the border area that might adversely
affect the other count~.
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7. The United States will support efforts
by Mexico to obtain appropriate financing on favorable terms for the improvement and rehablfitation of the
Mexicah Valley. The United States will
also provide nonreimbursable
assistance on a basis mutually acceptable to
both countries exclusively for those as
pects of the Mexican rehabilitation
program of the Mexicali Valley relating to the salinity problem, includlng
tile drainage. In order to comply with
the above-mentioned purposes, both
countries will undertake negotiations
as soon as possible.
8. The United States and Metico shall
recognize the under~klngs and understandings contained in this Rese
lution as constituting the permanent
and definitive mlution of the sahnity
problem referred to in the Joint Comunique of President Richard Nixon
and President Luis Echeverrh dated
June 17, 1972.
9. The masures required to implement
this Resolution shall be undertaken
and completed at the earliest practical
date.
10. This Minute is subject to the express
approwl of both Governments by exchange of Notes. It shall enter into
force upon such approva~ provided,
however, that the provisions which are
dependent for their implementation
on the construction of works or on
other measures which require expenditure of funds by the United States,
shall become effective upon the notification by the United Smtes to Mexico
of the authorization by the United
States Congress of said funds, which
will be sought prompdy.
Thereu~n,
the meeting-. adjourned.
J.F. Friedkln
Commissioner of the United Stites
David Herrera Iordan
Commissioner of Mexico
F.H. Sacksteder [r.
Secretarv of the United Sates Section
Fernando Rivas S.
Secre~
of the Mexican Section
~slative
Hhtory. H.R. 12165, Public
Law 93-320 in the 93d Congress. Reported
in House from Interior and Insular Aftilrs
May 22, 1974; H.R. Rept. No. 93-1057.
Passed House June 11, 1974. Passed Senate,
amended, June 12, 1974. House agrees to
Senate amendments June 13, 1974.
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[~tra~

from] An actto estiblisha newcongressionalbudgetprocesv to estab~ihCommittees
on the Budget in each House; to establisha CongressionalBudget OffIce; to establisha
procedureprovidingcongressionalcontrolover the impoundmentof fundsby the executive
brand and for other purposes.(Act of July 12, 1974,Pubfic hw 93-344,88 Stit. 297)

[W. 1. Short tities]-This
Act maybe cited as the “Congressional Budget
and Impoundment Control Act of 1974”. Titles I through IX may be cited
as the “Congressional Budget Act of 1974”, and title X may be cited as
the “Impoundment
Control Act of 1974”. (88 Stat. 297; 2 U.S.C. $621
note)
EXPLANATORYNOTE
Cross Reference. Extracts from titles I-IX,
the Congressional Budget Act of 1974, ap

*
TITLE

*

pear in the Appendix in Supplement I under
title 2 of the U.S. Code.

*

X—IMPOUNDMENT

PART A—GENERAL

*

*

CONTROL

PROVISIONS

Sec. 1001. [Disclaimer.] —Nothing contained in this Act, or in any amendments made by this Act, shall be construed as—
(1) asserting or conceding the constitutional powers or limitations of
either the Congress or the President;
(2) ratifying or approving any impoundment heretofore or hereafter
executed or approved by the President or any other Federal oficer or
employee, except insofar as pursuant to statutory authorization then in
effect;
(3) affecting in any way the claims or defenses of any party to litigation
concerning any impoundment; or
(4) superseding any provision of law which requires the obligation of
budget authority or the making of outlays thereunder. (88 Stat. 332; 2
U.s.c.$ 681)
k.
1002. [Amendment to Antideficieney
Act.]—Section
3679(c)(2) of
the Revised Statutes, as amended (31 U.S.C. 665), is amended to read as
follows:
“(2) In apportioning any appropriation, reserves maybe established solely
to provide for contingencies, or to effect savings whenever satings are made
possible by or through changes in requirements or greater efficiency of
operations. Whenever it is determined by an officer designated in subsection
(d) of this section to make apportionments and reapportionments that any
amount so resemed will not be required to carry out the full objectives and
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scope of the appropriation concerned, he shall recommend the rescission
of such amount in the manner provided in the Budget and Accounting Act,
1921, for estimates of appropriations. Except as specifically provided by
particular appropriations Acts or other laws, no reserves shall be established
other than as authorized by this subsection. Reserves established pursuant
to this subsection shall be reported to the Congress in accordance with the
Impoundment Control Act of 1974.” (88 Stat. 332; 31 U.S.C. $ 665)
EXPLANATORYNOTE
Reference in tie Text. Section 3679(c)(2)
of the Revised Statutes, 31 U.S.C. $ 665(c)(2),
referred to and amended by section 1002 of
the text, is one of the provisions of the law
known as the Anti-Deficiency Act. This proSee.

1003.

Section

203

pealed.

(88

[Repeal
of

the

of existing

Budget

and

vision appears in the Appendix in Volume III
at page 1963. It also appears, as remodified
and enacted in 1982, in the Appendix in Sup
plement I as 31 U.S.C. $ 1512(c)..

impoundment

Accounting

reporting

Procedures

provision.]—

Act

of

1950

is re-

Stat. 332)
EXPLANATORYNOTE

Reference in the Text. Section 203 of the
Budget and Accounting Procedures Act of
1950, repealed by =ction 1003 of the text,
dealt with transmittal by the President to ConPART

B—CONGRESSIONAL

RESCISSIONS,

gress of supplemental or deficiency appropriations. The section appears, as cdlfied at
31 U.S,C. $14, in the Appendix in Volume
III at page 1952.

CONSIDERATION

RESERVATIONS,

AND

OF

DEFERRALS

PROPOSED
OF

BUDGET
>

AUTHORITY
Sec.

1011.

[Definitions:

“deferral

‘Will”; “impoundment
resolution”;
:sion’’.Foror
purposes of this part—
(1)

“deferral

of budget

authority”

of

budget

“continuity

authority”;

of

“rescission

Congressional

ses-

includes—

(A) withholding or delaying the obligation or expenditure of budget
authority (whether by establishing reserves or otherwise) provided for
projects or activities; or
(B) any other type of Executive action or inaction which effectively
precludes the obligation or expenditure of budget authority, including
authority to obligate by contract in advance of appropriations as specifically authorized by law;
(2) “Comptroller
General” means the Comptroller General of the
United States;
(3) “rescission bill” means a bill or joint resolution which only rescinds,
in whole or in part, budget authority proposed to be rescinded in a special
message transmitted by the President under section 1012, and upon which
the Congress completes action before the end of the first period of 45
calendar days of continuous session of the Congress after the date on
which the President’s message is received by the Congress;
(4) “impoundment
resolution” means a resolution of the House of
Representatives or the Senate which only expresses its disapproval of a
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proposed deferral of budget authority set forth in a special message transmitted by the President under section 1013; and
(5) continuity of a session of the Congress shall be considered as broken
only by an adjournment of the Congress sine die, and the days on which
either House is not in session because of an adjournment of more than
3 days to a day certain shall be excluded in the computation of the 45day period referred to in paragraph (3) of this section and in section
1012, and the 25-day periods referred to in sections 1016 and 1o11.
If a special message is transmitted under section 1012 during any Congress and the last session of such Congress adjourns sine die before the
expiration of 45 calendar days of continuous session (or a special message
is so transmitted after the last session of the Congress adjourns sine die),
the message shall be deemed to have been retransmitted on the first day
of the succeeding Congress and the 45-day period referred to in paragraph (3) of this section and in section 1012 (with respect to such message)
shall commence on the day after such first day. (88 Stat. 333; 2 U.S.C.
~ 682)
See. 1012. [Rescission or reservation of budget authority-S~ial
message to Congress —Budget autiority to be made available for obligation
unless Congress completes action on rescission bill within 45 days.]—(a)
Whenever the President determines that all or part of any budget authority
will not be required to ca~ out the full objectives or scope of programs
for which it is provided or that such budget authority should be rescinded
for fiscal policy or other reasons (including the termination of authorized
projects or activities for which budget authority has been provided), or
whenever all or part of budget authority provided for only one fiscal year
is to be reserved from obligation for such fiscal year, the President shall
transmit to both Houses of Congress a special message specifying—
(1) the amount of budget authority which he proposes to be rescinded
or which is to be so reserved;
(2) any account, department, or establishment of the Government to
which such budget authority is available for obligation, and the specific
project or governmental functions involved;
(3) the reasons why the budget authority should be rescinded or is to
be so reserved;
(4) to the maximum extent practicable, the estimated fiscal, economic,
and budgetary effect of the proposed rescission or of the reservation; and
(5) all facts, circumstances, and considerations relating to or bearing
upon the proposed rescission or the reservation and the decision to effect
the proposed rescission or the reservation, and to the maximum extent
practicable, the estimated effect of the proposed rescission or the reservation upon the objects, purposes, and programs for which the budget
authority is provided.
(b) Any amount of budget authority proposed to be rescinded or that is
to be reserved as set forth in such special message shall be made available
for obligation unless, within the prescribed 45-day period, the Congress has
completed action on a rescission bill rescinding all or part of the amount
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proposed to be rescinded or that is to be reserved. (88 Stat. 333; 2 U.S.C.
~ 683)
See. 1013. [Deferrals of budget aufiority-Speeial
message to Congress-Budget
autiority to made available for obligation if either House
of Congress passes impoundment resolution disapproving deferrd—Not
applicable to proposed rescissions or reservations under section 1012.]—
(a) Whenever the President, the Director of the Office of Management and
Budget, the head of any department or agency of the United States, or any
officer or employee of the United States proposes to defer any budget
authority provided for a specific purpose or project, the President shall
transmit to the House of Representatives and the Senate a special message
specifying—
(1) the amount of the budget authority proposed to be deferred;
(2) any account, department, or establishment of the Government to
which such budget authority is available for obligation, and the specific
projects or governmental functions involved;
(3) the period of time during which the budget authority is proposed
to be deferred;
(4) the reasons for the proposed deferral, including any legal authority
invoked by him to justify the proposed deferral;
(5) to the maximum extent practicable, the estimated fiscal, economic,
and budgetary effect of the proposed deferral; and
(6) all facts, circumstances, and considerations relating to or bearing
upon the proposed deferral and the decision to effect the proposed deferral, including an analysis of such facts, circumstances, and considerations in terms of their application to any legal authority and specific
elements of legal authority invoked by him to justify such proposed deferral, and to the maximum extent practicable, the estimated effect of
the proposed deferral upon the objects, purposes, and programs for which
the budget authority is provided.
A special message may include one or more proposed deferrals of budget
authority. A deferral may not be proposed for any period of time extending
beyond the end of the fiscal year in which the special mesmge proposing
the deferral is transmitted to the House and the Senate.
~) Any amount of budget authority proposed to be deferred, as set forth
in a special message transmitted under subsection (a), shall be made available
for obligation if either House of Congress passes an impoundment resolution disapproving such proposed deferral.
(c) The provisions of this section do not apply to any budget authority
proposed to be rescinded or that is to be reserved as set forth in a special
message required to be transmitted under section 1012. (88 Stat. 334; 2
U.S.C. $ 684)
Sec. 1014. [Transmittal of special messages to Congress and Comp
troller General-Review
by Comptroller
General-Revision
of information in speeial message requires supplementary messag+President
to submit montily report to Congress-Publication
of messages and poin Federal Register.]-(a)
Each special message transmitted under
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section 1012 or 1013 shall be transmitted to the House of Representatives
and the Senate on the same day, and shall be delivered to the Clerk of the
House of Representatives if the House is not in session, and to the Secretary
of the Senate if the Semte is not in session. &ch special message so transmitted shall be referred to the appropriate committee of the House of
Representatives and the Senate. Each such message shall be printed as a
document of each House.
(b) A copy of each special message transmitted under section 1012 or
1013 shall be transmitted to the Comptroller General on the same day it
is transmitted to the House of Representatives and the Senate. In order to
assist the Congress in the exercise of its functions under sections 1012 and
1013, the Comptroller Geneml shall review each such message and inform
the House of Representatives and the Senate as promptly as practicable
with respect to—
(1) in the case of a special message transmitted under section 1012, the
facts surrounding the proposed rescission or the reservation of budget
authority (including the probable effects thereof); and
(2) in the case of a special message transmitted under section 1013, (A)
the facts surrounding each proposed deferral of budget authority (including the probable effects thereo~ and (B) whether or not (or to what
extent), in his judgment, such proposed deferral is in accordance with
existing statutory authority.
(c) If any information contained in a special message transmitted under
section 1012 or 1013 is subsequently revised, the President shall transmit
to both Houses of Congress and the Comptroller General a supplementary
message smting and explaining such revision. Any such supplementary message shall be delivered, referred, and printed as provided in subsection (a).
The Comptroller General shall promptly notify the House of Representatives and the Senate of any changes in the information submitted by him
under subsection (b) which may be necessitated by such revision.
(d) Any special mestige transmitted under section 1012 or 1013, and any
supplementary message transmitted under subsection (c), shall be printed
in the first issue of the Federal Register published after such transmittal.
(e) (1) The President shall submit a report to the House of Representatives
and the Senate, not later than the 10th day of each month during a fiscal
year, listing all budget authority for that fiscal year with respect to which,
as of the first day of such month—
(A) he has transmitted a special message under section 1012 with respect to a proposed rescission or a reservation; and
(B) he has transmitted a special message under section 1013 proposing
a deferral.
Such report shall also contain, with respect to each such proposed rescission
or deferral, or each such reservation, the information required to be submitted in the special message with respect thereto under section 1012 or
1013.
(2) Each report submitted under paragraph (1) shall be printed in the
first issue of the Federal Register published after its submission. (88 Stat.
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335; 2 U.S.C. $ 685)
See. 1015. [Failure to transmit speeial messag+Speeial
message transmitted under incorr=t
seetion-Reports
to Congress by Comptroller
GeneraL]-(a)
If the Comptroller General finds that the President, the
Director of the Office of Management and Budget, the head of any department or agenq of the United States, or any other officer or employee
of the United States—
(1) is to establish a reserve or proposes to defer budget authority with
respect to which the President is required to transmit a special message
under section 1012 or 1013; or
(2) has ordered, permitted, or approved the establishment of such a
reserve or a deferral of budget authority;
and that the President has failed to transmit a special message with respect
to such reserve or deferral, the Comptroller General shall make a report
on such reserve or deferral and any available information concerning it to
both Houses of Congress. The provisions of this part shall apply with respect
to such reserve or deferral in the same manner and with the same effect
as if such report of the Comptroller General were a special message transmitted by the President under section 1012 or 1013, and, for purposes of
this part, such report shall be considered a special message transmitted
under section 1012 or 1013.
~) If the President has transmitted a special message to both Houses of
Congress in accordance with section 1012 or 1013, and the Comptroller
General believes that the President so transmitted the special message in
accordance with one of those sections when the special message should have
been transmitted in accordance with the other of those sections, the Comptroller General shall make a report to both Houses of the Congress setting
forth his reasons. (88 Stat. 336; 2 U.S.C. $ 686)
See. 1016. [bmptroller
General empowered to bring civil action to
require budget aufiority to be made available for obligation—Precedence
over all otier civil aetions— 25day waiting period.]-If,
under section
1012(b) or 1013(b), budget authority is required to be made available for
obligation and such budget authority is not made available for obligation,
the Comptroller General is hereby expressly empowered, through attorneys
of his own selection, to bring a civil action in the United States District
Court for the District of Columbia to require such budget authority to be
made available for obligation, and such court is hereby expressly empowered
to enter in such civil action, against any department, agency, officer, or
employee of the United States, any decree, judgment, or order which may
be necessary or appropriate to make such budget authority available for
obligation. The courts shall give precedence to civil actions brought under
this section, and to appeals and writs from decisions in such actions, over
all other civil actions, appeals, and writs. No civil action shall be brought
by the Comptroller General under this section until the expiration of 25
calendar days of continuous session of the Congress following the date on
which an explanatory statement by the Comptroller General of the circumstances giving rise to the action contempbted
has been filed with the
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Speaker of the House of Representatives and the President of the Senate.
(88 Stat. 336; 2 U.S.C. $ 687)
~.
1017. [Referral of rewission bills and impoundment r=olutions
to appropriate Congressional commi~Disdarge
of committ~Procedures for floor consideration in House and Senate.]—(a) Any rescission
bill introduced with respect to a special message or impoundment resolution
introduced with respect to a proposed deferral of budget authority shall
be referred to the appropriate committee of the House of Representatives
or the Senate, as the case may be.
(b)(l)If the committee to which a rescission bill or impoundment resolution has been referred has not re~orted it at the end of 25 calendar davs
of continuous session of the Con~’ess after its introduciton, it is in ord~r
to move either to discharge the committee from further consideration of
the bill or resolution or to discharge the committee from further consideration of any other rescission bill ~hh respect to the same special message
or impoundment resolution with respect to the same proposed deferral, as
the case mav be. which has been referred to the committee.

(2) A mo{ion to discharge may be made only by an individual favoring
the bill or resolution, may be made only if supported by one-fifth of the
Members of the House involved (a quorum being present), and is highly
privileged in the House and privileged in the Senate (except that it may
not be made after the committee has reported a bill or resolution with
respect to the same special message or the same proposed deferral, as the
case mav be): and debate thereon shall be limited to not more than 1 hour.
the tim~ to ‘be divided in the House equally between those favoring and
those opposig the bill or resolution, and to be divided in the Senate equally
between, and controlled by, the majority leader and the minority leader or
their designees. An amendment to the motion is not in order, and it is not
in order to move to reconsider the vote by which the motion is agreed to
or disagreed to.
(c)(1) When the committee of the House of Representatives has reported,
or has been discharged from further consideration of, a rescission bill or
impoundment resolution, it shall at any time thereafter be in order (even
though a previous motion to the same effect has been disagreed to) to move
to proceed to the consideration of the bill or resolution. The motion shall
be highly privileged and not debatable. An amendment to the motion shall
not be in order, nor shall it be in order to move to reconsider the vote by
which the motion is agreed to or disagreed to.
(2) Debate on a rescission bill or impoundment resolution shall be limited
to not more than 2 hours, which shall be divided equally between those
favoring and those opposing the bill or resolution. A motion further to
limit debate shall not be debatable. In the case of an impoundment resolution, no amendment to, or motion to recommit, the
in order. It shall not be in order to move to reconsider
a recission bill or impoundment
resolution is agreed to
(3) Motions to postpone, made with respect to the
rescission bill or impoundment
resolution, and motions

r~solution shall be
the vote by which
or disagreed to.
consideration
of a
to proceed to the
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consideration of other business, shall be decided without debate.
(4) All appeals from the decisions of the Chair relating to the application
to the procedure
relating to
of the Rules of the House of Representatives
any rescission bill or impoundment
resolution shall be decided without
debate.
(5) Except to the extent specifically provided in the preceding provisions
of this subsection, consideration of any rescission bill or impoundment resolution and amendments thereto (or any conference report thereon) shall
be governed by the Rules of the House of Representatives
applicable to
other bills and resolutions, amendments, and conference reports in similar
circumstances.
reso(d)(I)Debate
in the Senate on any rescission bill or impoundment
lution, and all amendments thereto (in the case of a rescission bill) and
debatable motions and appeals in connection therewith, shall be limited to
not more than 10 hours. The time shall be equally divided between, and
controlled
by, the majority
leader and the minority
leader or their
designees.
(2) Debate in the Senate on any amendment to a rescission bill shall be
limited to 2 hours, to be equally divided between, and controlled by, the
mover and the manager of the bill. Debate on any amendment to an amendment, to such a bill, and debate on any debatable motion or appeal in
connection with such a bill or an impoundment resolution shall be limited
to 1 hour, to be equally divided between, and controlled by, the mover and
the manager of the bill or resolution, except that in the event the manager
of the bill or resolution is in favor of any such amendment, motion, or
appeal, the time in opposition thereto, shall be controlled by the minority
leader or his designee. No amendment that is not germane to the provisions
of a rescission bill shall be received. Such leaders, or either of them, may,
from the time under their control on the passage of a rescission bill or
impoundment
resolution, allot additional time to any Senator during the
consideration of any amendment, debatable motion, or appeal.
(3) A motion to further limit debate is not debatable. In the case of a
rescission bill, a motion to recommit (except a motion to recommit with
instructions to report back within a specified number of days, not to exceed
3, not counting any day on which the Senate is not in session) is not in

order. Debate on any such motion to recommit shall be limited to one hour,
to be equally divided between, and controlled by, the mover and the manager of the concurrent resolution. In the case of an impoundment resolution, no amendment or motion to recommit is in order.
(4) The conference report on any rescission bill shall be in order in the
Senate at any time after the third day (excluding Saturdays, Sundays, and
legal holi~ys) following the day on which such a conference report is reported and is available to Members of the Senate. A motion to proceed to
the consideration of the conference report may be made even though a
previous motion to the same effect has been disagreed to.
(5) During the consideration in the Senate of the conference report on
any rescission bill, debate shall be limited to 2 hours, to be equally divided
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between, and controlled by, the majority leader and minority leader or
their designees. Debate on any debatable motion or appeal related to the
conference report shall be limited to 30 minutes, to be equally divided
between, and controlled by, the mover and the manager of the conference
report.
(6) Should the conference report be defeated, debate on any request for
a new conference and the appointment of conferees shall be limited to one
hour, to be equally divided between, and controlled by, the manager of the
conference report and the minority leader or his designee, and should any
motion be made to instruct the conferees before the conferees are named,
debate on such motion shall be limited to 30 minutes, to be equally divided
between, and controlled by, the mover and the manager of the conference
report. Debate on any amendment to any such instructions shall be limited
to 20 minutes, to be equally divided between, and controlled by, the mover
and the manager of the conference report. In all cases when the manager
of the conference report is in favor of any motion, appeal, or amendment,
the time in opposition shall be under the control of the minority leader or
his designee.
(7) In any case in which there are amendments in disagreement, time on
each amendment shall be limited to 30 minutes, to be equally divided between, and controlled by, the manager of the conference report and the
minority leader or his designee. No amendment that is not germane to the
provisions of such amendments shall be received. (88 Stat. 337; 2 U.S.C.
g 688)
EXPLANATORYNOTES

C&lfication. Sections 681 through 688 of
title 2 of the U.S. Code formerly were classified to sections 1400 through 1407 of Title
31 of the U.S. Code prior to the general revision and enactment of Title 31, Money and
Finance, by the Act of September 13, 1982
(Public Law 97-258,96
Sat. 877).
Le@slative
History. H.R. 7130, Public
Law 93-344 in the 93d Congress. Reported
in House from Rules; H.R. Rept. No. 93-658.

S. 1541 in the 93d Congress. Reported in Senate from @vernment
Operations (S. Rept.
No. 93-579) and Rules and Administration (S.
Rept. No. 93-688). House conference report
H.R. Rept. No. 93-1101; Senate conference
report No. S. Rept. 93-924. H.R. 7130 passed
in lieu of S. 1541 after substituting for its lanWage much of the text of S. 1541: House
June 18, 1974; Senate June 21, 1974.
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PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ATOMIC ENERGY COMMISSION APPROPRIATION
ACT,
1975
[Extractsfrom] An act ding appropriationsfor public work for water and power development, including
theCOrpS of Engineers-Civil, the Bureau of Reclamation, the knneville
Power Administration and other power agencies of the Department of the Interior, the
Appalachian regional development programs, the Federal Power Commission, the Tennessee
Valley Authority, the Atomic EnerW Commission, and related independent agencies and
commissions for the fiscal year ending June 30, 1975, and for other purposes. (Act of August

28, 1974,Public Law 93-393,88 Stat.782)

*
TITLE

*

*

III—DEPARTMENT
BUREAU

*

*

OF THE INTERIOR

OF RECLAMATION

*

*

OPERATION

*

*

*

*

AND MAINTENANCE

*

*

*

*

[Newlanda R~lamation
projd]—Prwidedfurther,
That no part of the
funds appropriated herein shall be used directly or indirectly for the operation of the Newbnds Reclamation project in the State of Nevada. (88
Stat. 786)
*

*

*

*

*

[Short tide.]-This
Act may be cited as the “Public Works for Water
and Power Development and Atomic Energy Commission Appropriation
Act, 1975”. (88 Stat. 792)
EXP~NATORY Noms
Not Codifid.
The extracts from this Act
reprinted here are not cdlfied
in the U.S.
Code.
Mtor’s
Note, Provisiom Repeated in Ap
propriation
Acts. Provisions which are repeated in two or more appropriation acts

appear herein only in the act in which first
used.
~shtive
History. H.R. 15155, Public
Law 93-393 in the 93rd Congres., H. Rept.
No. 93-1077. S. Rept. No. 93-1032. H.R.
Rept. No. 93-1274 (conference report).
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SUMNER

DAM AND LAKE SUMNER

An act to redesignate the Alamogordo Dam and Reservoir, New Mexico, as Sumner Dam and
Lake Sumner, respectively. (Act of October 17, 1974, Public Law 93-447, 88 Stit. 1363)

[Swner
Dam and Lake Sumner, N.M.—Designation.]-The
Alamogordo Dam and Reservoir, New Mexico, referred to in the Act of August
11, 1939 (53 Stat. 1414), are redesignated as Sumner Dam and Lake Sumner, respectively. Any law, regulation, map, document, record, or other
paper of the United States in which such dam or reservoir is referred to
shall be held to refer to such dam as Sumner Dam or such reservoir as Lake
Sumner. (88 Stit. 363; 33 U.S.C. 707 note)
EXPLANATORYNOTE
U#slative
Hmtory. S. 2001, Public Law
93-447 in the 93d Con~ess. Reported in Senate from Interior and Insuhr Affairs June 24,
1974; S. Rept. No. 93-959. Passed Senate

June 26, 1974. Reported in House from Interior and Insular Affairs September 25,
1974; H.R. Rept. No. 93-1376. Passed House
October 7, 1974.
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FEDERAL COLUMBIA RIVER
TRANSMISSION
SYSTEM ACT
An act to enable the Secretary of the Interior to provide for the operation, maintenance, and
continued construction of the Federal transmission system in the Pacific Northwest by use
of the revenues of the Federal Columbla River Power System and the proceeds of revenue
bonds, and for other purposes. (Act of October 18, 1974, Public Law 93-454,88 Stat. 1376)
SHORT

TITLE

won
1. This Act maybe cited as the “Federal Columbia River Transmission System Act”. (88 Stat. 1376; 16 U.S.C. $838 note)
FINDINGS

*.
2. (a) Congress finds tiat in order to enable the Secretary of the
Interior to carry out the policies of Public Law 88-552 relating to the
marketing of electric power from hydroelectric projects in the Pacific
Northwest, Public Laws 89-448 and 89-561 relating to use of revenues of
the Federal Columbia River Power System to provide financial assistance
to reclamation projecfi in the Pacific Northwest, the treaty between the
United States and Canada relating to the cooperative development of the
resources of the Columbia River Basin, and other applicable law, it is desirable and appropriate that the revenues of the Federal Columbia River
Power System and the proceeds of revenue bonds be used to further the
operation, maintenance, and further construction of the Federal transmission system in the Pacific Northwest.
(b) Other than as specifically provided herein, the present authority and
duties of the Secretary of herW
relating to the Federal Columbia River
Power System shall not be affected by this Act. The authority and duties
of the Administrator referred to herein are subject to the supervision and
direction of the Secretary. (88 Stat. 1376; Act of August 4, 1977, 91 Stat.
578; 16 U.S.C. $ 838)
EXPLANATORYNOTES

Referencesin tie Text.PublicLaw88-552
Amendment.Section302(a)(l)(D)of
theAct of August4, 1977(PublicLaw95-91, (78 Stat.756),referredto in subsection(a) in
1977

91 Stat. 578) substituted “Secretiry of Energy” for “Secretary of the Interior” in sub
section @) of the text. Extracts from the 1977
Act appear in Volume IV in chronological
order.

the text, appears in Volume 111at page 1760.
Public bws 89-448 (80 Sat. 200) and 89-561
(80 Stat. 707), also referred to in subsection
(a) the text, appear in Volume 111 at pages
1870 and 1886 respectively.

DEFINITIONS

%.

3. As used in this Act—
(a) The term “Administrator”
Power Administration.

means the Administrator,

Bonneville
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(b) The term “electric power” means electric peaking capacity or electric energy, or both.
(c) The term “major transmission facilities” means transmission facilities intended to be used to provide services not previously provided by
the Bonneville Power Administration with its own facilities. (88 Stat.
1376; 16 U.S.C. $ 838a)
THE FEDERAL

COLUMBIA

RIVER TRANSMISSION

SYSTEM

Sec. 4. The Secretary of Energy, acting by and through the Administrator, shall operate and mainmin the Federal transmission system within the
Pacific Northwest and shall construct improvements, betterments, and additions to and replacements of such system within the Pacific Northwest as
he determines are appropriate and required to:
(a) integrate and transmit the electric power from existing or additional
Federal or non-Federal generating units;
(b) provide service to the Administrator’s customers;
(c) provide interregional transmission facilities; or
(d) maintain the electrical stability and electrical reliability of the Federal system: Prmided, hwmer, That the Administrator shall not construct
any transmission facilities outside the Pacific Northwest, excepting customer service facilities within any contiguous areas, not in excess of seventy-five airline miles from said region, which are a part of the service
area of a distribution cooperative which has O) no generating facilities,
and (ii) a distribution system from which it serves both within and without
said region, nor shall he commence construction of any major transmission facility within the Pacific Northwest, unless the expenditure of the
funds for the initiation of such construction is specifically approved by
Act of Congress. (88 Stat. 1376; Act of August 4, 1977,91 Stat. 578; 16
U.S.C. $ 838b)
EXPLANATORYNOTE
1977 Amendment. Section302(a)(l)(D) of
the Act of August 4, 1977 (Pubtic Law 95-91,
91 Stat. 578) substituted “Secretary of En-

ergy” for “Secretary of the Interior” in the
text. Extracts from the 1977 Act appear in
Volume IV in chronological order.

NOTES OF OPINIONS

Authorizationby appropriation 1
Cons@etion outside Pacific
Northwest
2
NEPA compliance

3

1. Authorization by appropriation
Language in an appropriation bill approving the expenditure of funds “for the construction
of facilities
to integrate
new
generating facilities at Colstrip, Montana, and
the Bonneville Power Administration transmission grid,” is sufficiently specific to authorize the Colstrip transmission lines. County

of Mtisoula v. Johnson, CV No. 8 I-35-Bu (D.
Mont. Jan. 28, 1982), 13 ELR 20382, afimed
mem., 716 F.2d 910 (9th. Clr. 1983)
2. Construction outside Pacific Northwest
The Bonneville Power Administration has
authority to construct transmission facilities
outside of the Pacific Northwest, so long as
specific approval of funds is made by Congress. County of Mksoula v. Johnson, CV No.
81-35-Bu (D. Mont. Jan. 28, 1982), 13 ELR
20382, afirmed mem., 716 F.2d 910 (9th. Cir.
1983)
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3. NEPA compliance
Congress has full authority to fund a
Bonneville Power Administration transmission project before an environmental impact
CONGRESSIONAL

18, 1974
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statement has been completed. County of Mksouls v, Johnson, CV No. 81-35-Bu (D. Mont.
Jan. 28, 1982), 13 ELR 20382, afirmed mem.,
716 F.2d 910 (9th. Cir. 1983)

APPROVAL

OF EXPENDITURES

Sec. 5. (a) Unless specifically authorized by Act of Congress, the Administrator shall not expend funds made available under this Act, other than
funds specifically appropriated by the Congress for such purpose, to acquire
any operating transmission facility by condemnation: Provided, That this
of the right to cross such a facility
provision shall not restrict the acquisition
by condemnation.
(b) At least sixty
under
give
the

section
notice

days prior

of such

Administrator

contracts

to the time

4 or 5 of this Act

or

to entities

has power

which

transmission

request

system.

have

is sent
sales

in the

or

a transmission

(88

Stat

13T7;

TRANSMISSION

a request

for approval

to Congress,
Pacific

exchange

Northwest

contracts

or

interconnection

16 U.S.C.

or authority

the Administrator

with

shall

with

which

transmission
the

Federal

~ 838c)

OF NON-FEDERAL

POWER

See. 6. The Administrator shall make available to all utilities on a fair
and nondiscriminatory basis, any capacity in the Federal transmission system
which he determines to be in excess of the capacity required to transmit
electric power generated or acquired by the United States. (88 Stat. 1377;
16 U.S.C. $ 838d)
ACQUISITION

OF PROPERTY

See. 7. Subject to the provisions of section 5 of this Act the Administrator
may purchase or lease or otherwise acquire and hold such real and personal
property in the name of the United States as he deems necessary or appropriate to carry out his duties pursuant to law. (88 Stat. 1377; 16 U.S.C.
~ 838e)
MARKETING

AUTHORITY

SW. 8. The Administrator is hereby designated as the marketing agent
for all electric power generated by Federal generating plants in the Pacific
Northwest, constructed by, under construction
by, or presently
authorized
for

construction

of Engineers
eral

project

the

Bureau

by the
except

and
of

Bureau

electric

except

electric

Reclamation.

of Reclamation

power
(88

required

power
Stat.

from
1377;

or the
for
the

United

the operation
Green

16 U.S.C.

Springs

States

Corps

of each
project

Fedof

~ 838f)

RATES AND CHARGES

See. 9. Schedules of rates and charges for the sale, including dispositions
to Federal agencies, of all electric power made available to the Administrator
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pursuant to section 8 of this Act or otherwise acquired, and for the transmission of non-Federal electric Dower over the Federal transmission svstem,
shall become effective upon co~firmation and approval thereof by thk Fed:
eral Energy Regulatory Commission. Such rate schedules may be modified
from time to time by the Secretary of Energy, acting by and through the
Administrator, subject to confirmation and approval by the Federal Energy
Regulatory Commission, and shall be fixed and established (1) with a view
to encouraging
the widest possible diversified use of electric power at the
lowest possible rates to consumers consistent with sound business principles,
(2) having regard to the recovery (upon the basis of the application of such
rate schedules to the capacity of the electric facilities of the projects) of the
cost of producing and transmitting such electric power, including the amortization of the capital investment allocated to power over a reasonable
period of years and payments provided for in section 11(b)(9), and (3) at
levels to produce such additional revenues as may be required, in the aggregate with all other revenues of the Administrator, to pay when due the
principal of, premiums, discounts, and expenses in connection
with the
issuance

of

this Act,

and

funds

and

and

interest

amounts

accounts

on

all bonds

required
established

issued

to establish
in connection

and
and

outstanding

maintain

therewith.

reserve

pursuant
and

to

other

Stat. 1377; Act
5, 1980, 94 Stat.

(88

of August 4, 1977, 91 Stat. 578; $ 7(a), Act of December
2723; 16 U.S.C. $ 838g)
EXPLANATORYNOTE
1977 and 1980 Amendments.
Section
302(a) of the De~artment of Ener~ Reorgan~zation Act (A~t of August 4, 197~, Public
Law 95-91, 91 Stat. 578) transferred to the
Secretary of Energy the authority of the Secretary of the Interior to develop rates and
charges for the Bonneville Power Administration, and section 301(b) of the 1977 Act
transferred to the Secretary of Energy the authority of the Federal Power Commission to

confirm and approve such rates. However,
section 7(a) of the Pacific Northwest Electric
Power Planning and Conservation Act (Act of
December 5, 1980, Public Law 96-501, 94
Stat. 2723) provided that the Administrator
shall establish such rates and that the Federal
Energy Regulatory Commission shall confirm
and approve them. The 1977 and 1980 Acts
apwar herein in chronological order.

NOTES OF OPINIONS
Interim rates 1
Judicial review 2
Rate approval authority
Ratemaklng procedures

3
4

1. Interim rates
Section 301 (b) of the Department of ~ergy Organization
Act, through section
402(a)(2) of the Act, authorizes the Secremry
of Energy, in the exercise of the rate approval
authority for the Bonneville Power Administration (BPA) formerly in the Federal Power
Commission (FPC), to utilize the authority of
the FPC under, among others, section 16 of
the Natural Gas Act, 15 U.S.C. 7170, which
authorizes the FPC to perform all acts nec-

essary to carry out its functions. The Supreme
Court has held that this includes the authority
to set rates on an interim basis. Therefore,
the Secretary of Energy has authority to promulgate interim rates for BPA. Pact~c Power
@ L@ht Co. v Duncan, 499 F. Supp 672, 67879 (D. Ore. 1980).
The Federal Power Commission had the
power to confirm Bonneville Power Administration rates on an interim basis. The Secretary of Energy inherited these powers
through the Department of Energy Or~nization Act. Montana Power Company v. Edwards, 531 F. Supp. 9 (D. Ore. 1981).
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agencies.
Pursuant to section 301(b) of the Department of Energy Organization Act, the confirmation and approval authority of the
Federal Power Commission for Federal power
marketing rates is vested in the Secretary of
Energy. Memorandum of General Counsel
Coleman, October 14, 1978, in re proposed
delegation to the Federal Energy Regulatory
Commission of rate confirmation authority
for the Department of Energy’s power marketing agencies.

3. Rate approval authofity
In plain and unambiguous language, Congress, in section 30 I ~) of the Department of
Energy Organization Act, granted the rate
app~oval authority of the Federal Power Commlsslon for Bonneville Power Administration
to the Secretary of Energy, not to the Federal
Energy Regulatory Commission. Paa~c Pwer
& Light Co. v. Duncan, 499 F. Supp. 672, 67778 (D. Ore. 1980).
It is well within the Secretary of Energy’s
broad discretion under the Department of
Energy Organization Act to delegate to the
Assistant Secretary the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Regulatory Commission (FERC) the authority to
confirm and approve rates on a final basis.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation

4. Ratemating procedures
Where an increase in the wholesale power
rates for the Bonneville Power Administration was placed into effect by the Assistant
Secretary of Energy for Resource Applications pursuant to Delegation Order No. 020433, and the Bonneville Power Administration
(BPA) under its published procedures had
held 16 public hearings on its proposed rates
and 7 more hearings on its revised proposed
rates, the BPA customers have been afforded
all the process due them under the law and
the Constitution. Paa~z Pwer @ Light Co. v.
Duncan, 499 F. Supp. 672, 679-81 (D. Ore.
1980).
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to FERC of rate confirmation authority for
the Department of Energy’s power marketing

2. Judltial retiew
Because section 6 of the Bonneville Project
Act and section 9 of the Federal Columbia
River Transmission System Act grant such
broad discretion to the Secretary in the design
of rates, there is no judicial review of rate
design because there is no law to apply. Pac$c
Pmer & Light Co. v. Duman, 499 F.2d 672,
681-82 (D. Ore. 1980)
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unexpended balances of funds appropriated or otherwise made available
for the Bonneville Power Administration. All funds transferred hereunder
shall be available for expenditure by the Secretary of Energy, acting by and
through the Administrator, as authorized in this Act and any other Act
relating to the Federal Columbia River transmission system, subject to such
limitations as maybe prescribed by any applicable appropriation act effective
during such period as my elapse between their transfer and the approval
by the Congress of the first subsequent annual budget program of the
Administrator.
(b) The Administrator may make expenditures from the fund, which shall
have been included in his annual budget submitted to Congress, without
further appropriation and without fiscal year limitation, but within such
specific directives or limitations as may be included in appropriation acts,
for any purpose necessary or appropriate to carry out the duties imposed
upon the Administrator pursuant to law, including but not limited to—
(1) construction, acquisition, and replacement of (i) the transmission
system, including facilities and structures appurtenant thereto, and (ii)
additions, improvements, and betterments thereto (hereinafter in this Act
referred to as “transmission system’ ‘);
(2) operation, maintenance, repair, and relocation, to the extent such
relocation is not provided for under subsection (1) above, of the transmission system; (3) electrical research, development, experimentation, test, and investigation related to construction, operation, and maintenance of transmission systems and facilities;
(4) marketing of electric power;
(5) transmission over facilities of others and rental, lease, or leasepurchase of facilities;
(6) purchase of electric power (including the entitlement of electric
plant capability) (i) on a short-term basis to meet temporary deficiencies
in electric power which the Administrator is obligated by contract to
supply, or (ii) if such purchase has been heretofore authorized or is made
with funds expressly appropriated for such purchase by the Congress, (iii)
if to be paid for with funds provided by other entities for such purpose
under a trust or agency arrangement, or (iv) on a short term basis to
meet the Administrator’s obligations under section 4(h) of the Pacific
Northwest Electric Power Planning and Conservation Act:
(7)defraying emergency expens~s or insuring continuous operation;
(8) paying the interest on, premiums, discounts, and expenses, if any,
in connection with the issuance of, and principal of all bonds issued under
section 13(a) of this Act, including provision for and maintenance of
reserve and other funds established in connection therewith:
(9) making such payments to the credit of the reclamation fund or
other funds as are required by or pursuant to law to be made into such
funds in connection with reclamation projects in the Pacific Northwest:
Provided, That this clause shall not be construed as permitting the use of
revenues for repayment of costs allocated to irrigation at any project
except as otherwise expressly authorized by law;

October
2894

COLUMBIA

RIVER TRANSMISSION

18, 1974

SYSTEM

(10) making payments to the credit of miscellaneous receipts of the
Treasury for all unpaid costs required by or pursuant to law to be charged
to and returned to the general fund of the Treasury for the repayment
of the Federal investment in the Federal Columbia River Power System

from electric power marketed by the Administrator;
(11) acquiring such goods and services, and paying dues and membership fees in such professional, utility, industry, and other societies, associations, and institutes, together with expenses related to such
memberships, including but not limited to the acquisitions and payments
set forth in the general provisions of the annual appropriations Act for
the Department of Energy, as the Administrator determines to be necessary or appropriate in carrying out the purposes of this Act; and
(12) making such payments, as shall be required to carry out the purposes and provisions of the Pacific Northwest Electric Power Planning
and Conservation Act.
(c) Moneys heretofore or hereafter appropriated shall be used only for
the purposes for which appropriated, and moneys received by the Administrator in trust shall be used only for carrying out such trust. The provisions
of the Government Corporation Control Act (31 U.S.C. 841 et seq.) shall
be applicable to the Administrator in the same manner as they are applied
to the wholly owned Government corporations named in section 101 of
such Act (31 U.S.C. 846), but nothing in the proviso of section 850 of title
31, United States Code, shall be construed as affecting the powers granted
in subsection @)(11) of this section and in sections 2(~, 10(b), and 12(a) of
the Bonneville Project Act (16 U.S.C. 832 et seq.).
(d) Notwithstanding the provisions of sections 105 and 106 of the Government Corporation Control Act, the financial transactions of the Administrator shall be audited by the Comptroller General at such times and
to such extent as the Comptroller General deems necessary, and reports of
the results of each such audit shall be made to the Congress within 61/2
months following the end of the fiscal year covered by the audit. (88 Stat.
1378; $11, Act of August 4, 1977, 91 Stat. 578$8,
Act of December 5,
1980, 94 Stat. 2728; 16 U.S.C. $ 838i)
EXPLANATORYNOTm
1980 Amendment. Subsections 8(a) and @)
of the Pacific Northwest Electric Power P1anning and Conservation Act (Act of December
5, 1980, Public Law 96-501, 94 Stat. 2728)
amended subsection 11(b) by adding clause
fiv) to paragraph (6) and adding paragraph
(12). The 1980 Act appears in Volume IV in
chronolo@cal order.
1977 Amendment. Section 302(a)(l)(D) of
the Act of August 4, 1977 (Public Law 95-91,
91 S@t. 578) substituted “Secretary of EnINVESTMENT
=.

12. (a) If the Administrator

ergy” for “Secretary of Interior” in subsection (a) of the text and “Department
of
Energy” for “Department of the Interior” in
subsection @)(l 1). Extracts from the 1977 Act
appear in Volume IV in chronological order.
Reference in tie Text. The Government
Corporation Control Act, referred to in sub
sections (a) and (b) of the text, has been recodified at 31 U.S.C. $$9101-09. It does not
appear herein.
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in excess of current needs he may request the investment of such amounts
as he deems advisable by the Secretary of the Treasury in direct, general
obligations of, or obligations guaranteed as to both principal and interest
by, the United States of America.
(b) With the approval of the Secretary of the Treasury, the Administrator
may deposit moneys of the fund in any Federal Reserve bank or other
depository for funds of the United States of America, or in such other banks
and financial institutions and under such terms and conditions as the Administrator and the Secretary of the Treasury may mutually agree. (88 Stat.
1378; 16 U.S.C. $ 838)
REVENUE

BONDS

8ec. 13. (a) The Administrator is authorized to issue and sell to the Secretary of the Treasury from time to time in the name and for and on behalf
of the Bonneville Power Administration bonds, notes, and other evidences
of indebtedness ( in this Act collectively referred to as “bonds”) to assist in
financing the construction, acquisition, and replacement of the transmission
system, to implement the Administrator’s authority pursuant to the Pacific
Northwest Electric Power Planning and Conservation Act (including his
authority to provide financial assistance for conservation measures, renewable resources, and fish and wildlife, but not including the authority to
acquire under section 6 of that Act electric power from a generating facility
having a planned capability greater than 50 average megawatts), and to
issue and sell bonds to refund such bonds. Such bonds shall be in such forms
and denominations, bear such maturities, and be subject to such terms and
conditions as may be prescribed by the Secretary of the Treasury taking
into account terms and conditions prevailing in the market for similar bonds,
the useful life of the facilities for which the bonds are issued, and financing
practices of the utility industry. Refunding provisions may be prescribed
by the Administrator. Such bonds shall bear interest at a rate determined
by the Secretary of the Treasury tiking into consideration the current
average market yield on outstanding marketable obligations of the United
States of comparable maturities, plus an amount in the judgment of the
Secre@ry of the Treasury to provide for a rate comparable to the rates
prevailing in the market for similar bonds issued by Government corporations. Beginning in fiscal year 1982, if the Administrator fails to repay
by the end of any fiscal year all of the amounts projected immediately prior
to such year to be repaid to the Treasury by the end of such year under
the repayment criteria of the Secretary of Energy and if such failure is due
to reasons other than (A) a decrease in power sale revenues due to fluctuating streamflows or (B) other reasons beyond the control of the Administrator, the Secretary of the Treasury may increase the interest rate
applicable to the outstanding bonds issued by the Administrator during
such fiscal year. Such increase shall be effective commencing with the fiscal
year immediately following the fiscal year during which such failure occurred and shall not exceed 1 per centum for each such fiscal year during
which such repayments are not in accord with such criteria. The Secretary
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of the Treasury shall take into account amounts that the Administrator has
repaid in advance of any repayment criteria in determining whether to
increase such rate. Before such rate is increased, the Secretary of the Treasury, in consultation with the Administrator and the Federal Energy Regulatory Commission, must be satisfied that the Administrator will have the
ability to pay such increased rate, taking into account the Administrator’s
obligations. Such increase shall terminate with the fiscal year in which repayments (including repayments of the increased rate) are in accordance
with the repayment criteria of the Secretary of Energy. The aggregate
principal amount of any such bonds outstanding at any one time shall not
exceed $1,250,000,000
prior to October 1, 1981. Such aggregate principal
limitation shall be increased by an additional $1,250,000,000
after October
1, 1981, as provided in advance in annual appropriation Acts, and such
increased amount shall be reserved for the purpose of providing funds for
conservation and renewable resource loans and grants in a special revolving
account created therefor in the Fund. The funds from such revolving account shall not be deemed State or local funds.
(b) The principal of, premiums, if any, and interest on such bonds shall
be payable solely from the Administrator’s net proceeds as hereinafter defined. “Net proceeds” shall mean for the purposes of this section the remainder of the Administrator’s gross receipts from all sources after first
deducting trust funds and the costs listed in section 1l(b)(2) through
11(b)(7), 11(b)(l 1), and 1l@)(l 2), and shall include reserve or other funds
created from such receipts.
(c) The Secretary of the Treasury shall purchase forthwith any bonds
issued by the Administrator under this Act and for that purpose is authorized to use as a public debt transaction the proceeds from the sale of
any securities issued under the Second Liberty Bond Act, as now or hereafter in force, and the purposes for which securities may be issued under
the Second Liberty Bond Act,as now or hereafter in force, are extended
to include any purchases of the bonds issued by the Administrator under
this Act. The Secretary of the Treasury may, at any time, sell any of the
bonds acquired by him under this Act. All redemptions, purchases, and
sales by the Secretary of the Treasury of such bonds shall be treated as
public debt transactions of the United States. (88 Stat. 1380; $8, Act of
December 5, 1980, 94 Stat. 2728; 26 U.S.C. $ 838k)
EXPLANATORYNOTES
1980 Amendment. Section 8 of the Pacific
NorthwestElectricPower Planningand Conservation Act (Act of December 5, 1980 Pub
lic Law 96-501, 94 Stit. 2728) amended
subsection 13(a) by inserting in the first sentence the reference to implementing the 1980
Act; by adding the words “issued by Government corporations” to the end of the fourth
sentence; by adding the fifth through ninth
sentences authorizing the Secretiry of the

Treasury to impose a penalty interest charge
for ftilure to mde projected repayment on
appropriate
debt; and by adding the language after “$1,250,000,000”
in the last sentence which increased
the borrowing
authority. The 1980 Act also added the reference to “1 l(b)(12)” in subsection 13(b).
The 1980 Act appears in Volume IV in chronological order.
Legislative History. S. 3362, Public Law
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1974; H.R. Rept. No. 93-1375. Passed House
October 7, 1974.

October

27, 1974

2898

RECLAMATION
DEVELOPMENT
ACT OF 1974
An act to authorize, enlarge, and repair various Federal reclamation projects and progrms,
and for other purposes. (Act of October 27, 1974, Public Law 93-493, 88 Smt. 1486)

[Short title.]-This
ment Act of 1974”.

Act shall be known as “The
TITLE
INCORPORATION

Reclamation

Develop-

I

OF PAGE, ARIZONA

~.
101. [P~se.]-It
is the purpose of this title to separate that unincorporated area in Coconino County in the State of Arizona, commonly
known as the town of Page, Arizona, from the Colorado River storage
project in order that the United States may withdraw from the ownership
and operation of the town and the people of that area may enjoy selfgovernment, and to facilitate the establishment by the people of a municipal
corporation under the laws of the State of Arizona by the transfer of certain
Federal property described in section 103 of this title. (88 Stat. 1486)
Sec. 102. [Definitions. ]-The
following definitions shall apply to terms
used in this title.
(a) The area referred to herein as Page, Arizona, includes the following
described land:
*

*

*

*

*

[Boundary description omitted, 88 Stat. 1486.]
*

*

*

*

*

The boundary of Page, Arizona, is shown on drawing numbered 557-43183, entitled “Page, Arizona. Townsite Boundary” which is on file in the
Office of the Commissioner of Reclamation, Washington, District of
Columbia.
(b) The term “municipality” shall mean Page, Arizona, after its incorporation as a municipality under the laws of the State of Arizona,
(c) The term “Secretary” shall mean the Secretary of the Interior.
(d) The term “municipal facilities” shall mean certain land, and the improvements thereon, in Page, Arizona, such as hospital, police, and fire
protection systems, sewage and refuse disposal plants, water treatment and
distribution facilities, streets and roads, parks, playgrounds, airport, cemetery, municipal government buildings, and other properties suitable or
usable for local municipal purposes, including any fixtures, equipment, or
other property appropriate to the operation, maintenance, replacement, or
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repairs of the foregoing, which are owned by the United States and under
the jurisdiction of the Department of the Interior, Bureau of Reclamation,
on the date of incorporation of Page, Arizona. (88 Stat. 1486)
Sec. 103. [Transfer of lands, improvements,
facilities, activities, and
functions-Assignment
of leases and contracta.]-Upon
incorporation of
Page, Arizona, as a municipality under the statutes of the State of Arizona,
the Secretary shall:
(a) Tmnsfer to the municipality without cost, subject to any existing leases
granted by the United States, all improved or unimproved lands within
Page, Arizona, owned by the United States, which the Secretary determines
are not required in the administration, operation, and maintenance of Federal activities within or near Page, Arizona, and can properly be included
within the municipality under the laws of the State of Arizona, except the
land to be transferred pursuant to subsection (c) hereof, and to assign to
the municipality without cost any leases granted by the United S~tes on
such land.
@) Transfer to the appropriate school district without cost all right, title,
and interest of the United States to the land in block 14-A and lot 1, block
16, as shown on the United States Department of the Interior, Bureau of
Reclamation drawing numbered 557-431-87, April 29, 1971, which drawing
is on file in the Office of the Commissioner of Reclamation, Washington,
District of Columbia, together with improvements thereon owned by the
United States at the time of the transfer.
(c) Transfer to the municipality without cost all rights, title, and interest
of the United States in and to any land, and the improvements thereon,
which may be contained in any reversionary clause of any dedication deed
for land in Page, Arizona, issued by the United States.
(d) Transfer all activities and functions of a municipal character being
performed by the United States to the municipality subject to the provisions
of sections 104 and 107 of this title.
(e) Transfer to the municipality without cost the municipal facilities, as
defined in subsection 102(d) of this title, except as provided under subsection 104(a) of this title.
(f) Assign to the municipality without cost those contracts to which the
United States is a party, and which pertain to activities or functions to be
transferred under subsection (c) of this section and are properly assignable.
This shall include contracts for furnishing water outside the boundaries of
Page, Arizona, utilizing the municipal system: Prmtied, That the contract
which the United States has executed with a private utility for furnishing
and distributing electrical energy to the municipality shall be assigned to
the municipality upon its request: And prwtied further, That in the assignment of the contract for the operation of the Page Hospital the operating
fund balance under said contract, together with all hospitil accounts receivable, shall be transferred to the municipality for the same purpose as
a part of the assignment of said contract. (88 Stat. 1487)
Sec. 104. [Water supply contract— Limit on consumptive u~United
States to retain title of pumping and conveyance system-Operation
of
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retained faeilities— Schedule of payments by municipality-Water
system beyond Glen Canyon Dam.]—There
is hereby reserved for the Glen
Canyon unit, Colorado River storage project, the consumptive use of not
to exceed three thousand acre-feet of water per year from Lake Powell, of
which not to exceed two thousand seven hundred and forty acre-feet of
consumptive use of water are hereby assigned to the municipality, consistent
with the Namjo Tribal Council resolution numbered CJN-50-69, datedJune
3, 1969: Prmided, That upon incorporation the municipality shall enter into
a contract satisfactory to the Secretary covering payment for and delivery
of such water pursuant to the Colorado River Storage Project Act of June
11, 1956 (70 Stat. 105), which contract shall among other things provide
that:
(a) The reservation and assignment of the consumptive use of water from
Lake Powell under this section shall be subject to the apportionments of
consumptive use of water to the State of Arizona in article 111 of the Colorado River Compact and article III(a)(1) of the Upper Colorado River
Basin ComDact.
(b) Title ‘to the water pumping and conveyance systems within the Glen
Canyon Dam and powerplant necessary to supply water to the municipality
for culinary, industrial, and municipal purposes shall be retained by the
United States until the Congress provides otherwise.
(c) Such retained facilities shall be operated and maintained by the Secretarv at the ex~ense of the United States until termination of the fifth
fisca~year follow~ng the year of incorporation. Not to exceed two thousand
seven hundred and forty acre-feet of water per annum or three million
gallons of water in arty twenty-four-hour period, will be pumped by the
United States from Lake Powell to the water treatment plant, or to such
intermediate points of delivery as shall be mutually agreed upon by the
municipality and the United States for use by the municipality,
(d) Beginning with the sixth year following incorporation and continuing
through the tenth year, the municipality shall in each year pay to the United
States proportionately increasing increments of the annual costs, including
depreciation of the pumping equipment, involved in subsection (c) above
with the objective that following the close of said tenth year the municipality
shall thereafter bear such costs in total, according to the following schedule:
Portionof CW in sukction
(c) of W.
tion 104to & ~d to UnitedStites
Year following inco~oration:
=~ yar bymuniti~fity& cmtum)
Sixth .............................................................................................................................. 20
Seventh .......................................................................................................................... 40
~ghth ............................................................................................................................ 60
Ninth ............................................................................................................................. 80

(e) Upon incorporation and at all times thereafter, the municipality shall
bear all costs for operation, maintenance, and replacement of the municipal
water system beyond Glen Canyon Dam and powerplant, including but not
limited to filtration, treatment, and distribution of water supplied pursuant
to the water service contract with the United States. (88 Stat. 1488)
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Sec. 105. [Completion of community programs.]-As
soon as reasonably
practicable after incorporation of the community, the Secretary is hereby
authorized to complete all or any part of the following work which has not
been completed at the date of incorporation.
(a) Take census of population of the municipality within one year following incorporation.
(b) Repair existing twelve-inch water supply line, if inspection determines
this is necessary.
(c) Paint interior of water storages reservoirs.
(d) Seal coat paved streets in municipality.
(e) Install water sprinkler system in Page cemetery.
(f) Improve streets, install curbs, gutters, and sidewalks as follows:
(1) North Navajo Drive:
(i) Pave streets to seventy-foot width from Ninth Avenue to relocated
intersection of Aero Avenue and sixty+ne-foot width from Aero Avenue to Tenth Avenue.
(ii) place curb, gutter, and sidewalk on east side of North Navajo
Drive from Aero Avenue to tenth Avenue.
(2) Aero Avenue from North Navajo Drive to Future Street:
(i) Widen existing thirty-foot paved width to seventy-foot paved
width.
(ii) Place curb, gutter, and sidewalk on both sides of street.
(3) Tenti Avenue from Future Street to Sandstone Street:
(i) Construct new pavement on north half of street and overlay south
half of street.
(ii) Place curb and gutter only on north side of street.
(4) Future Street—Approximately
two thousand one hundred and fifty
feet beginning at Tenth Avenue and bordering east side of block 101 as
shown on Page townsite and block plats:
(i) Pave street to fifty-two-foot width.
(ii) Place curb, gutter, and sidewalk on west side of street and curb
and gutter only on east side of street.
(5) Hopi Avenue from Oak Avenue to west boundary of block 101:
O) Pave street to forty-two-foot width.
(ii) Place curb, gutter and sidewalk on north side.
(iii) Place curb and gutter only on south side.
(g) Construct paved access road from united States Highway Numbered
89 to site of new sanitary landfill to be located in the northwest quarter,
section 20, township 41 north, range 8 east, Gila and Salt River meridian,
Arizona: Prtided,
That in the performance of the work authorized in this
section, the Secretary may either cause the work to be done or transfer
funds to the municipality for this purpose after ascertaining that each segment of work will be accomplished by a date certain and to standards
satisfactory to the Secretary. (88 Stat. 1489)
Sec. 106. [Payments to municipality.]-(a)
Upon incorporation the Secretary is authorized to make a lump-sum payment of $500,000 to the municipality as assistice to the municipality in meeting the expenses of police
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and fire protection facilities and services, sewage system, refuse disposal,
electrical distribution system, water treatment and distribution, streets and
roads, library, park, playgrounds and other recreational facilities, municipal
government buildings, and other properties and services required for municipal purposes.
(b) To make a lump-sum payment of $50,000 to the municipality for
improvements to the Page Hospital. (88 Stat. 1489)
S=. 107. [Serviws of Federal personnel-Limitations.]-Upon
incorporation, the United States will provide to the municipality, upon its request, the services of Federal personnel, while they are employed by the
United States in the operation and maintenance of the Glen Canyon unit
of the Colorado River storage project, to assist in the transition from a
federally administered community to a self-governing municipal corporation: Prmided, That such assistance shall be for a maximum
of six months
following
the date of incorporation:
And prtided further, That the total
number of such employees shall be limited to ten at any time. (88 Stat.
1489)
See. 108. (a) [Prohibition

on use of certain funds. ]-Except
as herein
no assets of the Colorado River storage projects or

specifically provided,

moneys of the Upper Colorado
River Basin Fund shall be utilized after
incorporation
of the municipality for carrying out the provisions of this
Act.
b) [Distribution
of el=tfic
Pwer
by public utility-Transfer
of funds
and repayment provisions
if munitipdity
acquires el=tric power distribution system.]—At
the election
of the municipality,
the United
States shall
make
the

electric

power

Colorado

River

power

substation

and associated
storage

at scheduled

by the municipality

authorized

Basin

Fund

essary

for

Page,

and
the

to acquire
main

transferred

facilities

the

the terms

and

with

electricity,

the

through
for

supplying

from

bus

time

of

the

to time

from
existing

for

resale

Prtided,

from
the

in the

the

Upper

electric

the municipality

necessary

in accordance

to the municipality

kilovolt

to the municipality

to acquire

in the event

said

effective
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to be appropriated

municipality

or the amount

69

That the sale agreement
and such utility is completed before August 1,
That in lieu of such purchase
and resale,
there

thereupon

Arizona,

available

at the

rates

to an electric

between the municipality
1976: And prmidedfurther,
is hereby

energy

project

conditions
the

before

of its powers

the municipality

event

distribution

decides

exercise

Colorado

August
such
with

exercises

in

1, 1976,

of eminent

of the contract

nec-

facilities

to acquire

municipality

River

the amount

do-

facilities
the utility

the option

said electric
distribution
facilities:
Prmided, That
agrees to repay with interest the amount of the funds so
transferred in twenty equal annual installments: Prmided, That the funds
so repaid and the accrued interest thereon will be deposited in the Treasury
to the credit of the aforesaid Upper Colorado
River Basin Fund. The interest rate used for computing interest
on the unpaid
balance
of funds
in said contract

to acquire

the municipality

transferred
termined

to the

municipality

by the Secretary

for

purposes

of the Treasury,

of this subsection
as of the beginning

shall

be de-

of the fiscal
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year in which the incorporation of Page, Arizona, occurs, on the basis of
the computed average interest rate payable by the Treasury upon its outstanding marketable public obligations which are neither due nor callable
for redemption for fifteen years j!rom date of issue. (88 Stat. 1490)
See. 109. [Tl:ansfer of land to k held in trust for Navajo Tri&bgal
description.]--The
Secretary of the Interior is authorized to transfer to
the United States to be held in trust for the Navajo Tribe title to a tract
of land situate{d within the southeast quarter of the southeast quarter, section 8, the southwest quarter, section 9, section 16, the east half of the
northeast quarter, section 17, section 21, and the northeast quarter of the
northeast quarter, section 28, all in township 41 north, range 9 east, Gila
and Salt River meridian, Coconino County, Arizona, and containing eight
hundred and eight acres, more o]: less, of which the particular description
and drawing (Numbered 557-431-38 “Namjo Tribe—Antelope
Creek Recreation Devela,pment Area Survey Traverse” dated May 22, 1969) are on
file and available for public inspection in the office of the Bureau of Reclamation, Department of the Interior. The transfer of title to such land is
made in consideration of Navajo Council Resolution Numbered CNJ-5069 dated June 3, 1969, and with the understanding that the land so transferred shall thereafter constitute alpart of the Navajo Reservation and shall
be subject to all laws and regulations applicable to that reservation. (88 Stat.
1490)
SW. 110. [Navajo Tribal Council Resolutions.]—The
Congress hereby
directs the Secretary of the Interior to facilitate the effectuation of Navajo
Tribal Council Resolutions CD 108-68 and CJN-50-69, subject to the provisions of the (Colorado River Basin Project Act (82 Stat. 885). (88 Stat.
1490)
S=. 111. [Powers of the S~reta~.]—The
Secretiry is hereby authorized,
subject only to the provisions of this title to perform such acts, to delegate
such authority,, and to prescribe such rules and regulations, and estiblish
such terms ancl conditions as he may deem necessary and appropriate for
the purpose of carrying out the provisions of this title. (88 Sat. 1491)
*.
112. [Use of Upper Colorado River Basin Fund authorized-Limitations.]—The
Upper Colorado IRiver Basin Fund established pursuant to
section 5 of the Act of April 11, 1956 (70 Stat. 105), shall be utilized as
appropriate for carrying out the provisions of this title: Prwided, That the
total expenditures from the fund shall not exceed $4,000,000.
Payments
made under the provisions of section 105 and section 106 of this title, and
transfer, made under the provisions of subsection 108(b) will be made from
revenues accruing to said basin fun~dfrom the sale of power from the Upper
Colorado Rivelr storage project. (88 Stat. 1491)
S-. 113. [Termination date unless incorporation
achieved.]-All
authority of the Secretary under sections 101 through 112 of this title shall
terminate five years following date of enactment unless incorporation of
Page, Arizona, shall previously have been achieved. (88 Stat. 1491)
SW. 114. [Sblort title.]-This
title may be cited as the “Page, Arizona,
Community Act of 1974”. (88 S@t. 1491)
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I of this Act is not codified in the U.S. Code.

TITLE

11

CIBOLO PROJECT, TEXAS

Sec. 201. [Construction authorized-Application
of reclamation laws—
Features.]-The
Secretary of the Interior is authorized to construct, operate, and maintain the Cibolo project, Texas, in accordance with the Federal reclamation laws (Act of June 17,1902, 32 Stat. 388, and Acts
amendatory thereof or supplementary thereto) and the provisions of this
title and the plan set out in the report of the Secretary on this project with
such modification of, omissions from, or additions to the works, as the
Secretary may find proper and necessary for the purposes of storing, regulating, and furnishing water for municipal and industrial use, conserving
and developing fish and wildlife resources, providing outdoor recreation
opportunities, and controlling floods. The principal features of the project
shall consist of a dam and reservoir on Cibolo Creek and public outdoor
recreation facilities. (88 Stat. 1491)
Sec. 202. [Interest rate.]-The
interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the project shall be determined by the Secretary of the Treasury,
as of the beginning of the fiscal year in which construction of the project
is commenced, on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations which
are neither due nor callable for redemption for fifteen years from date of
issue. (88 Stat. 1491)
Sec. 203. [Repayment contract— Condition precedent to construction—
Transfer of project upon completion to qualified contracting entity—
Fish and wfldife and recreation cost allocation— Permanent right to use
of resenoir.]—(a)
The Secretary is authorized to enter into a contract with
a qualified entity or entities, for delivery of water and for repayment of all
the reimbursable construction costs.
@) Construction of the project shall not be commenced until a suitable
contract has been executed by the Secretary with a qualified entity or
entities.
(c) Such contract may be entered into without regard to the last sentence
of section 9, subsection (c), of the Reclamation Project Act of 1939.
(d) Upon execution of the contract referred to in subsection 203(a) above,
and upon completion of construction of the project, the Secretary shall
transfer to a qualified contracting entity or entities the care, operation, and
maintenance of the project works; and, after such transfer is made will
reimburse the contractor annually for that portion of the year’s joint operation and maintenance costs which, if the United States had continued
to operate the project, would have been allocated to flood control, fish and
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wildlife, and recreation purposes.. Prior to assuming care, operation, and
maintenance of the project works the contracting entity or entities shall be
obligated to operate them in accordance with regulations prescribed by the
Secretary of the Army with respect to flood control, and by the Secretary
of the Interior with respect to fish and wildlife and recreation.
(e) Upon execution of the contrdct referred to in subsection 203(a) above,
and upon completion of construction of the project, the contracting entity
or entities, their designee or designees, shall have a permanent right to use
the reservoir and related facilities of the Cibolo project in accordance with
said contract. (88 Stat. 1491)
EXPLANATORY
NOTE
Reference in tile Text. The last sentence
of subsection (c) uf section 9 of the ReclatnationProject Act of 1939 (53 S@t. 1187,43
U.S.C. $485 et w:q.), referred to in section
203(c) of the text, reads: “NO contract relating to municipal water supply or miscella-

neous purposesor to electric power or power
privilegesshall be made, unless, in the judgment of the Secretary, it will not impair the
efficiency of the project for irrigation purposes~’The sentence appears in Volume I at
page 648.

Sec. 2M. [Fish and wiltiife and recreation.]-The
conservation and
development alf the fish and wildlife resources and the enhancement of
recreation opportunities in connection with the Cibolo project shall be in
accordance with provisions of the Federal Water Project Recreation Act
(79 Stat. 213). (88 Sat. 1492)
See. 205. [Appropriation
authofied-Conditions-DiWount
rate.]—
There is hereby authorized to be appropriated to defray construction costs
of the Cibolo reclamation project allocable to flood control, fish and wildlife,
and recreation the sum of $24,160,000
~uly 1973 prices) plus or minus
such amounts, if any, as may be justified by reason of ordinary fluctuations
in construction costs as indicated by engineering cost indexes applicable to
the type of construction involved herein: Prmided, That prior to appropriation of any Federal funds the San Antonio River authority shall, pursuant to a conltract satisfactory to the Secretary of the Interior, agree to
advance funds for postauthorization planning and construction of the Cibolo reclamation project. The amount of funds to be advanced annually
shall be in the proportion to the total annual fund requirements for the
project as the construction cost allocated to municipal and industrial water
is to the total cost of the project: Prwided firther, That the sum of funds
advanced shall not exceed the totall project cost allocated to municipal and
industrial water. There are also authorized to be appropriated such additional sums as :may be required for the operation and maintenance of the
project. The discount rate to be u~sedby the Secretary for allocating costs
of the works authorized herein shall be the rate for the fiscal year of passage
of this Act as derived by the Secretary of the Treasury utilizing the formula
set forth in Senate Document Numbered 97, Eighty-seventh Congress, second session, as revised by the Water Resources Council announcement in
the Federal Register of December 24, 1968. (88 Stat. 1492)
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EXPLANATORY
Nom
Codification Omitted. Title II of this Act
origiually ws cdlfied at 43 U.S.C. $$ 600f
to 600f4 but WS omitted from the 1976 and

TITLE

subsequentdltions of the U.S. Code as having limited appficabllity.

111

MOUNTAIN PARK PROJECT, OKLAHOMA

Sec. 301. [Water supply for Frederick, OMahoma-Mountain
Park
Project Act amended.]-In
order to provide for the construction, operation, and maintenance of facilities to deliver a water supply to the city of
Frederick, Oklahoma, from the Mountain Park reclamation project section
1 of Public Law 90-503 (82 Stat. 853) is amended by deleting “Altus and
Snyder, Oklahoma:’ and substituting therefor “Altus, Snyder, and Frederick, Oklahoma.” (88 Stat. 1492)
Sec. 302. [Increase in appropriation
autioriA.]-The
amount which
section 6 of said Act authorizes to be appropriated is hereby further increased by the sum of $6,057,000 Uanuary 1974 prices), plus or minus such
amounts, if any, as may be justified by reason of ordinary fluctuations in
construction costs as indicted by engineering costs indexes applicable
to the type of construction involved herein. (88 Stat. 1492)
EXPLANATORY
NOTES
Codification Omitted. Sections 301 and
302 originally were codified at 43 U.S.C.
$$ 616aaaa and 616ffff-1 but were omitted
from the 1976 and subsequenteditionsof the
U.S. Code as having limited applicability.
Reference in the Text. Public Law 90-503

TITLE

(enacted September 21, 1968), referred to in
sections 301 and 302 of the text, authorized
the construction of the Mountain Park Reclamation Project, Oklahoma. The 1968 Act
appearsin Volume IV in chronolo~ca] order,

IV

CASITAS RESERVOIR OPEN SPACE, CALIFORNIA

Sec. 401. [Purpose— Secretary autiortied to acquire certain lands.]—
In order to provide for protection of the quality of water in Lake Casitas,
and to provide for the preservation and enhancement of public outdoor
recreation, fish and wildlife, and the environment of the area, the Secretary
of the Interior is hereby authorized to acquire in the name of the United
States certain privately owned lands within townships 3 and 4 north, ranges
23 and 24 west, San Bernardino base and meridian, lying outside the boundaries of the Los Padres National Forest, as generally depicted on the drawing
entitled “Private Lands in Casi@s Reservoir Watershed”, numbered 767208-237, and dated September 1972, which is on file and available for public
inspection in the offices of the Bureau of Reclamation, Department of the
Interior. (88 Stat. 1493)
and conditions.]-(a)
Sec. 402. [Acquisition
of lands— Limitations
Within the area described in section 401 of this title, the Secretary may
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acquire such lands by donation, purchase with donated or appropriated
funds, or exchange: Prmided, That arty lands owned by the Sate of California or any political subdivision thereof maybe acquired only by donation.
~) With respect to any property acquired for the purposes of this title,
which is beneficially owned by a natural person and which the Secretary
determines can be continued in private use for a limited period of time
without undu{e interference with the administration and public use of the
area, the owner may on the date of its acquisition by the Secretary retain
a right of use and occupancy of such property for agricultural or noncommercial residential purposes for a term, as the owners may elect, ending
either—
(1) at the death of the owner or spouse, whichever occurs later, or
(2) not more than twenty-five years from the date of acquisition.
Any right so retained may, during its existence, be transferred or assigned.
The Secretary shall pay to the owner the fair market value of the property
on the date of such acquisition less the fair market value on such date of
the right retained by the owner.
(c) The Secretary may terminate the right of use and occupancy, retained
pursuant to this section, upon his determination that such a right is being
exercised in Z1manner not consistent with the purposes of this title and
upon tender to the holder of the right an amount equal to the fair market
value of that lportion of the right which remains unexpired on the date of
termination.
residential property”
(d) For the purposes of this title, “noncommercial
shall mean any single family residence in existence or under construction
as of July 1, 1974. (88 Stat. 1493)
See. 403. [Administration
and management.]—The
Secretary shall administer the lands to be acquired in accordance with the provisions of section
4 of the Act of July 9, 1965 (79 Stat. 213), and may issue such licenses,
permits, or leases, or take such other action as may be required for proper
management in accordance therewith. The lands will be kept in their natural
state as permanent open space and maybe managed by the Casitas Municipal
Water District, or any other authorized non-Federal public body, as part
of the Lake Casitas Recreation Area. (88 Stat. 1493)
EXPLANATORY
NOTE
Referena in the Text. The Act of July 9,
1965 (Pubfic bvr 89-72, 79 S~t. 213), referred to in section 403 of the text, is the

Federal Water Project Recreation Act. Seetion 4 of the Act appears in Volume III at
page 1823.

See. 404. [Appropriation
authorizd-Nonreimbursable.]-There
is
authorized to be appropriated the sum of $10,000,000 (April 1974 price
levels) plus or minus such amounts as may be justified by changes in the
price indexes for agricultural and noncommercial residential property in
Ventura County, California. All funds authorized to be appropriated by
this title shall be nonreimbursable. (88 Stat. 1493)
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Title IV of tiis Aet is not
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TITLE

V

KLAMATH PROJECT RIGHT-OF-WAY, OREGON

%. 501. [Conveyance of abandoned right-of-way.]-The
Secretary of
the Interior is hereby authorized and directed to convey by quitclaim deed
to the respective owners of record of those certain lots situated in those
subdivisions of Klamath Falls, Oregon, respectively known as Mills Addition,
Enterprise Tracts. Mills Garden, Old Orchard Manor, Sixth Street Addition, and Subdivision Block 803, and as such officially shown on the recorded plats of the city records, all right, title, and interest of the United
States in the specific tracts of land now owned by the United States which
collectively constitute the abandoned Klamath reclamation project “B” lateral canal right-f-way, as designated for general location purposes on Bureau of Reclamation drawing numbered 12-208-338, dated March 27, 1970,
and filed for reference purposes in both the Klamath County recorder’s
office and the corresponding records of the city of Klamath Falls, to the
extent that any such tract would constitute a contiguous addition to each
of the lots in the above-named subdivisions if the boundaries of each of
said lots were to be extended to include the affected portion of above-cited
public lands of the United S@tes. Such conveyance shall, in each instance,
be made only upon application therefor by the owner of record of one of
the affected lots within one year of the date of this Act: Prtided,
That said
owner of record shall, to the satisfaction of the Secretary of the Interior,
support such application at time of filing same with proof of ownership and
an adequate description of the exterior boundaries of the parcel of Government interest land applied for. The Secretary of the Interior is authorized, as determined appropriate by him, to require payment of not more
than $100 per parcel of Government interest land applied for in addition
to the cost of such conveyance. (88 Stat. 1494)
Sec. 502. [Waiver and release of claims against the United States.]—
Acceptance of any conveyance made hereunder by any applicant shall constitute a complete and unconditional waiver and release by said applicant
or applicants individually or collectively of any and all claims against the
United Stites arising from or occasioned by use of the land by said applicant
or his successors in interest. (88 Stat. 1494)
EXPLANATORY
NOTE
Not Med.
Title V of th~ A~ isnot codified in the U.S. Code.

TITLE

VI

SOLANO PROJECT RECREATIONAL FACILITIES, CALIFORNIA

Sec. 601. [L&e Berryessa— Development of short-term recreation facilities —Review of existing facilitie+Corrective
proeedures-Admin-
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istration of public recreation facilities.]—In
order to provide for the
protection, use, and enjoyment of the esthetic and recreational values inherent in the Federal lands and waters at Lake Berryessa, Solano project,
California, tht: Secretary of the Interior is hereby authorized to develop,
operate, and maintain such short-term recreation facilities as he deems
necessary for the safety, health, protection, and outdoor recreational use
of the visiting public; to undertake a thorough and detailed review of all
existing devel(Dpments and uses on Federal lands to determine their compatibility with preservation of environmental values and their effectiveness
in providing needed public services; to implement corrective procedures
when necessary; and to otherwise administer the Federal land and water
areas associat{~d with said Lake Berryessa in such a manner that, in his
opinion, will l~est provide for the public recreational use and enjoyment
thereof, all to such an extent that said use is not incompatible with other
authorized ful~ctions of the Solano project. (88 Stat. 1494)
NOTIW OFOPINIONS
NEPA 1
Removal of private property 2
1. NEPA
The change in recreation management at
Lake Berryessa from Napa County to the
United States, in accord with section 601 of
the Reclamation Development Act of 1974,
and subsequent IBureau of Reclamation directives restricting the use of houseboats on
the lake and orclering the removal of privately-owned floating structures from the
lake, do not constitute major Federal actions
having a significant effect on the quahty of
the human envircmmentwithin the meaing
of section 102 of the Natioml Environme]mtal
Pohcy Act, Lab ,Be~ssa Tenants’ Cmntil v.
United Statis, 588 F.2d 267 (9th Clr. 197/3).
2. Removalof pldvate property
Where, pursuant to section 601 of the Reclamation Development Act of 1974, the Bureau of Reclamationassumedmanagement of

Lake Berryesm recrmtion concessions,there
wasno unconstitutionaltakinginvolvedin the
@vernment’s restricting the use of houseboats on the lake and ordering the removal
from the lake of all privately~wned floating
structures such as docks, berths, swim floats,
etc., except those owned by the seven resort
concessiomires on the lake. As all of the bmd
and water at the lake is owned by the United
States, which has allowed the docks and
houseboats to be located there at its sufferance, the requested removal does not create
a cause of action for an unconstitutionaltaking in the dock and houseboat owners, who
tack any colorable interest or estate in the
property. Nor is there any evidence that the
Bureau’s action was arbitrary, mpricious or
contrary to any statutory or constitutional
provisions. Lab Ber~ssa Tmant’s Cm&l v.
UnitedStates, 588 F.2d 267 (9th tir. 1978).

by non-Federal
Sec. 602. [Rules and regulations—Management
agency —Coll~wtion of fees authorized.]-The
Secretary of the Interior
shall make such rules and regulations as are necessary to carry out the
provisions of this title and may enter into an agreement or agreements with
the State of California, or political subdivision thereof, or a non-Federal
agency or agencies or organizations as appropriate, for the development of
a recreation management plan, and for the management of recreation including the operation and maintenance of the facilities within the area. The
agency performing the recreation management functions is authorized to
establish and collect fees for the use of recreation facilities. (88 Stat. 1494)
Sec. 603. [Authorization
of appropriations.]-There
is authorized to
be appropriated to the Secretar)~ of the Interior the sum of $3,000,000
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(April 1974 price levels) plus or minus such amounts, if any, as may be
justified by reason of ordinary fluctuations in development costs as indicated
by cost indexes applicable to the types of development involved herein.
There is also authorized to be appropriated such sums as may be necessary
for administration of existing facilities and for operation and maintenance
of the facilities authorized by this title. (88 Stat. 1495)
See. 604. [Nonreimbursable
funds.]-All
funds authorized to be appropriated by this title shall be nonreimbursable. (88 Stat. 1495)
EXPLANATORY
NOTE
Not Codified. Title VI of this Act is not
codified in the U.S. Code.
NOTEOFOPINION
1. tinceaaionaire contract rights
The Tucker Act, giving exclusivejurisdiction to the Court of Claims to decide ctims
a~ln~t the united Statesfoundedon fie Consututlon, Acts of Congress, agency actions, or
contracts tith the United Smtes, appliesonly
to claimsfor money damages. It does not pre-

TITLE

eludean action in a District Court requesting
a declaratory judgment.sating that a concepsionaireproviding publicuse facilitiesat Lake
Berryessa of the Solano Project has contract
rights against the United Stites. La@na Herwsa Corp.v. Martin, 643 F. 2d 1376 (9th Cir.
1981),

VII

MISCELLANEOUS DRAINAGE CONSTRUCTION, UTAH

Sec. 701. [Vernal Unit, Central Utah project and Emery County
project-Drainage
construction— Amend repayment contracts.]—The
Secretary of the Interior is authorized to construct drainage facilities for
the Vernal Unit of the Central Utah project and the Emery County project
to the extent that he determines necessary for the sustained crop production
on the irrigable lands of these projects. The Secre@ry is further authorized
to negotiate and execute amendments to contract numbered 14-06-400778, dated July 14, 1958, between the United States and the Uintah Water
Conservancy District and contract numbered 14-06-400-2427, dated May
15, 1962, between the United States and the Emery Water Conservancy
District to provide for the cost of such drainage works to be paid from the
Colorado River storage project basin fund with repayment to be based on
ability of irrigation water users to repay as determined by the Secretary.
(88 stat. 1495)
EXPLANATORY
NOTE
Not Mfied.
Title VII of this Act is not
codified in the U.S. Code.

TITLE

VIII

BELLE FOURCHE DAM REHABILITATION, SOUTH DAKOTA

Sec. 801. [Construction of spillway and upstream slope protection
thorizecL]-The
Secretary of the Interior is authorized to construct,

auop-
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crate, and maintain an adequate spillway and to improve the upstream slope
protection of Belle Fourche Dam, Belle Fourche project, Belle Fourche,
South Dakota, in accordance with the Federal reclamation laws (Act ofJune
17, 1902, 32 Stat. 388, and Acts amendatory thereof and supplementary
thereto) and the provisions of this title. (88 Stat. 1495)
Sec. 802. [No increase in storage capacity-No
reduction of existing
reimbursable t:ost allotments.]-Construction
authorized by this title shall
be for the saft:ty of Belle Fourche Dam and shall not provide additional
conservation storage capacity or develop benefits over and above those
provided by the original dam and reservoir. Nothing in this title shall be
construed to r(sduce the amount of project costs allocated to reimbursable
purposes heretofore authorized. (88 Stat. 1495)
Sec. 803. [Gertain costs reimbursbl+Amend
repayment contracts—
of costs associated wtih imNonreimbursalble
costs.] —Reimbursement
proving upstream slope protection on Belle Fourche Dam shall be limited
to art amount equal to the estimted annual savings to the Belle Fourche
Irrigation District in operation and maintenance expense over the remaining life of the district’s repayment contract with the United Stites. The
Secretary is hereby authorized to enter into an amendatory repayment
contract with the Belle Fourche Irrigation District to effect such reimbursement witlhout interest. All other costs of construction authorized by
this title shall be nonreimbursable. (88 Stat. 1495)
Sec. 804. [Appropriation
authoriti.]-There
is hereby authorized to
be appropriated for the construction authorized by this title the sum of
$3,620,000 (+pril 1974 price levels) plus or minus such amounts, if any, as
may be justified by reason of changes in construction costs as indicated by
engineering cost indices applicable to the types of construction involved.
(88 stat. 1495)
EXPLANATORY
NOTE
Not ~fid.
Title VIII of this Act is not
codlfid in the U.S. Cole.

TIITLE IX
GLENDO UNIT ROAD RECONSTRUCTION, WYOMING
authorized.] —The Secretary of the Interior is
Sec. 901. [Construction
authorized to relocate, reconstruct, and rehabilitate the road that was initially relocated in connection with the construction of Glendo Dam and
Reservoir to plrovide a safe, durable two-lane highway for public use. (88
Stat. 1496)
Sec. 902. [Appropriation
auti(}rized.]-There
is hereby authorized to
be appropriated for the relocation, reconstruction, and rehabili~tion of
said highway the sum of $284,000 Uanuary 1974 price levels) plus or minus
such amounts, if any, as may be justified by reason of ordinary fluctuation
in construction cost indices applicable to the types of construction involved
herein. (88 Stat. 1496)
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EXPMNATORYNOTE
Not ~fid.
Title IX of this Act is not
codified in the U.S. Code.

TITLE

X

NUECES RIVER PROJECT, TEXAS
Sec. 1001. [Construction
authorized-Application
of Reclamation
Secretary of the Interior is authorized to construct,
laws—Features.]-The

operate, and maintain the Nueces River project, Texas, in accordance with
the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts
amendatory thereof or supplementary thereto) and the provisions of this
title and the plan set out in the report of the Secretary on this project with
such modification of, omissions from, or additions to the works, as the
Secretary may find proper and necessary for the purposes of storing, regulating, and furnishing water for municipal and industrial use, conserving
and developing fish and wildlife resources, and providing outdoor recreation opportunities. The principal features of the project shall consist of
the Choke Canyon Dam and Reservoir on the Frio River and public outdoor
recreation and sport fishing facilities. (88 Stat. 1496)
Sec. 1002. (a) [Costs a~ocated to municipal and industrid water sup
ply—Repayment.]-Costs
of the project, allocated to municipal and industrial water supply, shall be repayable to the United States in not more
than forty years under either the provisions of the Federal reclamation laws
or under the provisions of the Water Supply Act of 1958 (title 111of Public
Law 85–500, 72 S@t. 319, and Acts mandatory thereof or supplementary
thereto): Prmided, That, in either case, repayment of costs allocated to
municipal and industrial water supply shall include interest on the unamortized balance.
@) [Interest rate.]—The interest rate used for computing interest during
construction and interest on the unpaid balance of the reimbursable costs
of the project allocated to municipal and industrial water supply shall be
determined by the Secretary of the Treasury, as of the beginning of the
fiscal year in which construction of the project is commenced, on the basis
of the computed average interest payable by the Treasury upon its outstanding marketable public obligations which are neither due nor callable
for redemption for fifteen years from date of issue. (88 Stat. 1496)
Sec. 1003. [Repayment contract-Condition
precedent to construction-Transfer
of project upon completion to qualified contracting entity-Fish
and wildtife and recreation cost allocation—Permanent
right
to use of reservoir.]-(a)
The Secretary is authorized to enter into a contract with a qualified entity or entities, for delivery of water and for repayment of the balance of the reimbursable construction costs.
(b) Construction of the project shall not be commenced until a suitable
contract has been executed by the Secretary with a qualified entity or
entities.
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(c) Such contract may be entered into without regard to the last sentence
of section 9, subsection (c), of the Reclamation Project Act of 1939.
(d) Upon ext:cution of the contract referred to in section 1003(a) above,
and upon completion of construction of the project, the Secretary shall
transfer to a qualified contracting entity or entities the care, operation, and
maintenance of the project work$, and, after such transfers is made, will
credit annually against the contractors payment obligation that portion of
the year’s joint operation and maintenance cosw which, if the United States
had continued to operate the project, would have been allocated to fish
and wildlife and recreation purposes. Prior to assuming care, operation,
and maintenance of the project works the contracting entity or entities shall
agree to operate them in accordance with regulations prescribed by the
Secretary of the Interior with reslpect to fish and wildlife and recreation.
(e) Upon complete payment of the obligation assumed, including appropriate interest charges, the contracting entity or entities their designee or
designees, shall have a permanent right to use the reservoir and related
facilities of the Nueces River project in accordance with said contract. (88
Stat. 1496)
EXPLANATORY
NOT=
Refemnm in tife Tat. The Water Supply
Act of 1958 (enacted July 3, 1958, 43 U.S.
$ 390b), referred to in section 1002(a) of the
text, appears in Volume II at page 1426.
sentence
Refemce in tie Teti. The last
of subsection (c) ctf section 9 of the Reclamation Project Act of 1939 (53 Stat. 1187, 43
U.S.C. $485 et seq.), referred to in section

1003(C) of the text, rea& “No contract reIating to municipalwater supplyor miscellaneous purposesor to electric power or power
privilegesshll be made, unless, in the judgment of the Secretary, it will not impair the
tilciency of the project for irrigation purposes.” The sentence appears h Volume I at
page 648.

and recreation.]-The
conservation
and
See. 1004. [I?ish and wildife
development
of the fish and wildlife resources
and the enhancement
of
recreation
opportunities
in connection with the Nueces River project shall

be in accordance with provisions of the Federal Water Project Recreation
Act (79 Stat. 213). (88 Stat. 1497)
EXPLANATORY
NOTE
Reference in *4: T~L The Federal Water
Project Recreation Act (Act of July 9, 1965,

Public hw 89-72), referred to in the text,
appears k Volume 111at page 1820.

sec. 1005. [Appropriation
authorized-Local
contribution reqtired—
Condition~Wght
of local entity to terminate activities.]-There
is
hereby authorh~ed to be appropriated for construction of the Nueces River
project, Texas, the sum of $50,000,000 ~anuary 1974 prices), plus or minus
such amounts, if any, as may be justified by reason of ordinary fluctuations
in construction costs as indicated by engineering cost indexes applicable to
the type of construction involved herein: Prwided, That, prior to appropriation of any Federal funds, a qualified local entity shall, pursuant to a
contract satisfactory to the Secretary, agree to advance on a schedule mutually acceptable to the local entity and the Secretary, the sum of not less
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than $15,000,000 representing a non-Federal contribution toward implementation of this title.
Upon completion
of the work authorized
herein, the aforesaid
$15,000,000 shall be applied as a credit to the repayment obligation of the
local entity for municipal and industrial water service.
The Secretary is authorized and directed, upon receipt of the aforesaid
advance to proceed with postauthorization phnning, preparation of designs
and specifications, land acquisition, and award of construction contracts
pending availability of appropriated funds.
At any time following the first advance of funds by the local entity, said
entity may request that the Secretary terminate activities then in progress,
return unexpended balances of the funds so advanced, assign to the local
entity the rights to any contract in force, convey any real estate acquired
by the advanced funds and provide any data, drawings, or other items of
value procured with advanced funds to the local entity; and such request
shall be binding upon the Secretary. (88 Stat. 1497)
EXPMNATORYNOT=
Codification Wti
Title X of this Act
originally was cdlfied at 43 U.S.C. $$ 600g
to 600g-4 but wasomitted from the 1976 and
subsequenteditionsof the U.S. Code as having hmited appliabllity.
Right of Loed Enti~ to Terminate Aetivities. The report of the Senate Committee on
Interior and InsularAffilrs statesthat section
1005 “also provides for termination of activitieson the project at the request of the local
contracting entity. The Committee understands, however, that the contract would not

TITLE

provide a unilateml right of termimtion to
the local entity after Federal funds are expendedon the project:’ S. Rept. No. 93-1208,
93d Cong., 2d Sess. 14 (1974). The report of
the House Committee on Interior and Insular
Affairs states that section 1005 permits the
non-Federal entity admncing the funds to
“terminate the contract and recapture unexpended funds, and/or assets purchased with
the funds, at any time prior to the initialap
propriationof Federal funds:’ H.R. Rept. No.
93-1206, 93d Cong., 2d Sess. 24 (1974).

XI

FRYINGPAN-ARKANSAS PROJECT, COLORADO
Sec. 1101. [Increase in appropriation
authorized.]-Section
7 of the Act
entitled “An Act to authorize the construction,
operation, and maintenance
by the Secre@ry
of the Interior of the Fryin~an-Arkansas
project, Colorado”, approved August 16, 1962 (76 Stat. 389), is amended by striking

out “$170,000,000
~une 1961 prices)” and inserting in lieu thereof
“$432,000,000
Uanuary 1974 price levels)”. (88 Stat. 1497)
Sec. 1102. [Construction of second hydroelectric facflity.]-For
the purpose of increasing the hydroelectric generating capacity the Secretary of
the Interior is authorized to construct, operate, and maintain a second one
hundred-megawatt unit at the Mount Elbert pumped storage powerplant
site of the Fryingpan-Arkansas project, Colorado. The funds required to
construct such unit are included in the amount authorized to be appropriated by section 1101 of this title. (88 Stat. 1497)
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XII

SAVAGERAPID:5 FISH WAY, OREGON

%. 1201. [C[~nstruction authoriti-Operation
and maintenance provisions.]—The
Secretary of the Interior is hereby authorized and directed
to construct the necessary facilities at Savage Rapids Dam, Grants Pass
Division, Rogue; River Basin, Oregon, to provide for improved anadromous
fish passage at the dam. Such improvements will be substantially in accordance with the plan set forth i]n the joint special report of the Bureau
of Reclamation and the Bureau of Sport Fisheries and Wildlife entitled
“Anadromous IFish Passage Facilities, Savage Rapids Dam, March 1974”.
Operation and maintenance of the facilities herein authorized will be in
conformity with procedures developed by the Oregon State Game Commission and will be performed by the Grants Pass Irrigation District at no
cost to the United States. (88 Stat. 1498)
Sec. 1202. [Application authoriA.]-There
is hereby authorized to be
appropriated fc~r construction of the facilities authorized by this Act the
sum of $851,000 (April 1974 price levels), plus or minus such amounts, if
any, as may be-justified by reason of ordinary fluctuations in construction
costs as indicated by engineering cost indexes applicable to the type of
construction involved herein. (88 Stat. 1498)
See. 1203. [Nonreimbursable
costs.] —The cost of all construction authorized by this title shall be nonreimbur~ble.
(88 Stat. 1498)
EXPLANATORY
NOTE
Not Med.
Section 1102 and Thle XIII
of this aet are not cdlfied in the U.S. Cod(:.

TITLE

XIII

FEASIBILITY S7rUDY AUTHORITIES

%. 1301. The Secretary of the Interior is hereby authorized to engage
in feasibility studies of the following potential water resource development
programs:
(1) A total water management study to consider and coordimte the
results of other water-related
studies concerning
Solano County,
California.
(2) A municipal and industrial water supply delivery system for delivery
or water to the city of Yuma, Arizona.
(3) The Aplple Creek unit, Pick-Sloan Missouri Basin program in North
Dakota. (88 SQt. 1498)
EXPLANATORY
NOTSS
Not Hfied.
Thle XIII of this act is not
codified in the U.S. Code.
GroaaReferen@, Authofiation of Stu&a
~red.
Section 8 of the Federal Water
Project Recreation Act (PubficLaw 89-72,79

S@t. 213) requires specific authorization by
law for the preparation of any feasibihtyreport for a inter resource project under Reclamation hw. The swtion appears in Volume
111at page 1826.

October
2916

ELEPHANT

BUTTE

RECREATION

TITLE

27, 1974

POOL

XIV

ELEPHANT BUTTE RECREATION POOL, NEW MEXICO

Sm. 1401. [Release of water from Heron Reservoir to Elephant Butte
Reservoir-Limitations
and conditions-Allocation
of costs.]-(a)
Pending the negotiation of contracts and completion of construction for furnishing water supplies for tributary irrigation units as authorized by section
8 of the Act of Congress dated June 13, 1962 (Public Law 87-183; 76 Stat.
96), and subject to the availability of stored water in Heron Reservoir in
excess of one hundred thousand acre-feet, which water is not required for
existing authorized uses, the Secretary of the Interior is authorized to permit releases from the Heron Reservoir of the San Juan-Chama project to
provide storage and establish a minimum recreation pool in Elephnt Butte
Reservoir. Such releases, to the extent of the available supply, shall be
limited to providing fifty thousand acre-feet for the initial recreation pool
and up to six thousand acre-feet of water delivered to Elephant Butte Reservoir annually, for a period not exceeding ten years from establishment
of the recreation pool, to replace loss by evaporation and other causes.
Authorized releases, as provided above, are subject to and subordinated to
any obligations under contracts for San Juan-Chama project water now or
hereafter in force and for filling and maintaining a pool in Cochiti Reservoir
under the Act of Congress dated March 26, 1964 (Public Law 88-293; 78
Stat. 171). The provisions of section 1l(a) of the Act of June 13, 1962 (76
Stat. 96), requiring a contract satisfactory to the Secretary for the use of
any water of the San Juan River are hereby expressly waived with respect
to the use of water required to establish and maintain a permanent pool in
Elephant Butte Reservoir: Prwided, hmaer, That nothing in this Act shall
be construed to diminish, abridge, or impair any water rights of the Jicarilla,
Southern Ute, Navajo and Ute Mountain Indians. Releases, as authorized
by this title, skll be discontinued or reduced upon a finding by a court of
competent jurisdiction that such releases are detrimenwl to such Indian
water rights.
@) The releases of water from Heron Reservoir authorized herein shall
not be permitted unless and until the Rio Grande Compact Commission
agrees by resolution that—
(1) the term “usable water” as defined in article I of the Rio Grande
Compact shall not include San Juan-Charna project water stored in Elephnt Butte Reservoir;
(2) in the determination of “actual spill” as that term is defined in
article I of the RIO Grande Compact, neither the spill of “credit water”,
as that term is defined in article I of the Rio Grande Compact, shall not
occur until all San Juan-Chama project water stored in Elephant Butte
Reservoir shall have been spilled; and
(3) the amount of evaporation loss chargeable to San Juan-Chama project water stored in Elephant Butte Reservoir shall be that increment of
the evaporation loss from the storage of San Juan-Chama project water;
the evaporation loss from the reservoir shall be taken as the difference
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between the gross evaporation from the water surface of Elephant Butte
Reservoir and the rainfall on the same surface.
(c) Fifty per centum of any incremental costs incurred by the Secretary
in the implementation of this title shall be borne by a non-Federal entity
pursuant to arrangements satisfactory to the Secretary. (88 Stat. 1498)
EXPUNATORYNOTE
Rofmnees in tie T-t. Section 8 of the
Act of June 13, 1962 (76 Stat. 96), referred
to in section 1401 [a) of the text, authorized
the construction of the SanJuan~hama project finitialstage). Section 8 appears in Volume
111 at page 1660. Section 1l(a) of the 1962
Act, also referred to in section 1401(a) of the
text, appearsin Volume111at page 1663. The

Act of March 26, 1964 (78 Smt. 171), also
referred to in section 1401(a) of the text, authorized the Secretary of the Interior to make
water avaibble from the San Juan-Chama
project for a permanent pool for fishand wildlife and recreation purposes at Cochiti Res
ervoir. The 1964 Act appears in Volume 111
at page 1744.

NOTEOF OPINION
1. Stora& at Elepknt Butte Reservoir
The fact that the Act of March 26, 1964
authorized permanent storage at Cochiti Re&
ervoir of 50,000 acre feet of SanJuan-Cbama
water, plus annual addhions su~cient to offset evaporation, for recreation, fishand wildlife purposes, corn,binedwith the fact tbt
section 1401 of tlhe Reclamation Develop
ment Act of 1974 authorizes the release of
water from Heron Reservoirto provide up to
50,000 acre feet, plus evaporation loss annuallyto Elephant Butte Reservoir for a recreation pool, does not demonstrate that
storage at Elephant Butte isprohibitedabsent
express Congressionalauthorization. Storage
at Elephant Butte for purposes which are
CongressionallyauFkorizedand which consti-

tute beneficialusesunder State lawwouldnot
viohte the provisionsof the Colorado River
Stomge Project Act and the Act of June 13,
1962. Rather, the Act of March 26, 1964 and
xction 1401 of the Reclamation Develop
ment Act were passedin order to provide authorimtion because water was to be released
without a contract as rquired by section 11
of the Act of June 13, 1962 and to be used
solelyfor recreational purposes. It cannot be
inferred from these statutes tkt water received by contract purchasers is not to be
stored at Elephant Butte for municipal, tidustrialor irrigationpurposes.JtiatiGlaApache
Ttibe v. United States, 657 F.2d 1126 (lOth Cir.
1981).

See. 1402. [Previous appropriations
unchanged.]-Nothing
contained
in this title shalll be construed to increase the amount of money heretofore
authorized to b(~appropriated for construction of the Colorado River storage project, any of its units, or of the Rio Grande project. (88 Stat. 1499)
Sec. 1403. [Rio Grande Compact obligations unchanged.]-Nothing
herein shall be i:onstrued to alter, amend, repeal, modify, or be in conflict
with the provisions of the Rio Grande compact. (88 Stat. 1499)
EXPLANATORY
NOTES
Not Codified. Title XIV of this Act is not
cdlfied in the U.S. Code.
b@slative Histi>ry. H.R. 15736, Public
Law 93-493 in the 93rd Congress. Reported
in House from Interior and Insular Affairs
July 18, 1974; H.R. Rept. No. 93-1206.

Passed House August 2, 1974. Reported in
Senate from Interior and Insuhr Affairs October 2, 1974; S. Rept. No. 93-1208. Passed
Senate, amended, October 11, 1974. House
agrees to Senate amendments October 15,
1974.
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An act to authorize the Secretary of the Interior to transfer certain lands in the State of
Colomdo to the Secretary of Agriculture for inclusion in the boundaries of the Arapaho
National Forest, Colorado. (Act of December 31, 1974, Pubhc Law 93-575, 88 Smt. 1878)

[Transfer of certtin lands.]—To
insure consolidation of lands in the
Arapaho National Forest, Colorado, and to afford the opportunity for better management of those lands, the Secretary of the Interior is hereby
authorized to transfer certain lands under his jurisdiction and adjacent to
the existing boundary of said national forest to the Secretary of Agriculture.
Pursmt
to this Act, the exterior boundaries of the Arapaho National
Forest, Colorado, shall be extended to include all of the lands not presently
within such boundaries lying in township 3 south, range 78 west, township
4 south, range 78 west, township 2 south, range 79 west, township 3 south,
range 79 west, and township 2 south, range 80 west, sections 7 through
18, and sections 20 through 28, all of the sixth principal meridian. (88 Stit.
1878; 16 U.S.C. $ 485nt)
EXPLANATORY
NOTN
Ba&ground. The area ticluded within the
extended boundaries of the Arapaho National Forest is knownas the Blue River Corridor and totals approximately 46,000 acres.
Of this, approximately 3,695 acres comprising the Green Mountain Re=rvoir and adjoining hnds are currently under leaseby the
Bureau of Reclamation to the State of Colorado for recreation management. The Green
Moun@in Reservoir is a feature of the Col-

orad@Big Thompson project.
hgislative History. S. 3615, Pubhc Law
93-575 in the 93d Congress. Reported in Senate from Interior and Insular Affairs August
19, 1974; S. Rept. No. 93-1105. Pawd Senate
August 21, 1974. Reported in House from
Interior and Insular Affairs December 13,
1974; H.R. Rept. No. 93-1596. PassedHouse
December 17, 1974.

December

31, 1974
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CONVEY

LAND,

YUMA

COUNTY

An act to relinquishand disclaimany title to certain lands and to authorize the Secretary of
the Interior to convey cermin lands situated in Yuma County, Arizona. (Act of December
31, 1974, Public hw 93-578, 88 Stat. 1895)

[See.1. Disclaiming of right, tide, or interest—Legal
description of
land—Exceptions.]-The
Unitecl States hereby disclaims any right, title,
or interest in or to certain real property situated in Yurna County, Arizona,
within the boundaries of the east half of the northwest quarter and the
north half of the northeast quarter and the northwest quarter of the northwest quarter alf section 13; and the northeast quarter of the southwest
quarter and the south half of the southwest quarter of section 12, township
9 south, range 21 east, San Bernardino meridian as depicted by the original
plat of survey of such township published by the United Stites Surveyor
General’s Office, dated March 21, 1857, being a portion of sections 23, 25,
and 26, township 1 north, range 24 west, Gila and Salt River meridian as
depicted by the dependent resurvey and accretion survey plat of said township published by the Uuited States Department of the Interior, Bureau of
Land Management, dated June 5, 1962, except that the provisions of this
section shall not apply to the 52-acre portion of such property that was
condemned by the United Stites pursuant to the complaint in condemnation
filed by the United States on June 30, 1964, in the United S@tes District
Court for the IDistrict of Arizona (No. Civ. 5188-Phx) and any portion of
such property submerged in the bed of the Colorado River and owned by
the States of California and Arizona. (88 Stat. 1895)
See. 2. [Wide River Farms,
Inc. —Conveyanc+Exceptions.]—The
Secretary of the Interior is authorized and directed to convey by patent to
Wide River Farms, Incorporated, an Arizona corporation, 52 acres of land,
more or less, described as the southwest quarter of the northwest quarter
and the southwest quarter of the rlortheast quarter of section 13, township
9 south, range 21 east, San Bernardino meridian as depicted by the original
plat of survey of such township published by the United States Surveyor
General’s Office, date March 21, 1857, being a portion of section 26, township 1 north, range 24 west, Gila and Salt River meridian, as depicted by
the dependent l:esurvey and accretion survey plat of said township published
by the United Stites Department of the Interior, Bureau of Land Management, dated June 5, 1962, except that the provisions of this section shall
not apply to am~yportion of such property that was described in the complaint in condemnation filed by the United States on June 30, 1964, in the
United States IIistrict Court for the District of Arizona (No. Civ., 5188–
Phx.) and any portion of such property submerged in the bed of the Colorado River and owned by the Swtes of California and Arizona. (88 Stat.
1895)

December
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31, 1974

COUNTY

%. 3. [Authofity of Wretary.]-The
Secretary of the Interior is authorized and directed to prepare and execute without consideration such
instruments as may be appropriate to carry out the purposes of this Act.
(88 Stat. 1896)
EXP~NATORYNOTm
Not -fi~.
This Act is not codified in
the U.S. Code.
b~slative HistoW. S. 3574, Pubfic Law
93-578 in the 93d Congess. Reported in Senate from Interior and Insuhr Affairs; S. Rept.

No. 93-1274. Passed Senate November 20,
1974. Reported in House from Interior and
Insular Affairs; H.R. Rept. No. 93-1595.
Passed House December 17, 1974.

January 2, 19’75
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HENSLEY

LAKE

An act desi~atin{; the lakecreated by the Hidden Reservoir project, Fresno River, Cdifomia,
as’’Hensley Lalke”. (Act of January 2, 1975, Public Law 93-603, 88 Stit. 1959)

[Hensley Lake, Calif.—Desi~ation.]
—The lake created by the Hidden
Reservoir project, Fresno River, California, authorized by the Flood Control Act of 1962, shall hereafter be known as Hensley Lake, and any law,
regulation, document, or record l~f the United States in which such lake is
designated or referred to shall be held to refer to such lake under and by
the name of “Hensley Lake”. (88 Stat. 1959)
EXPMNATORYNOTM
Not Hfied.
This Act is not cdlfied. in
the U.S. Code.
Refereneo h tie Tat. The provisionof the
Flood Control Act of 1962 (76 Stit. 1173),
referred to in the text, appears in Volume 111
at page 1702.
h~slative Hh~tory. H.R. 12044, Pubhc

Law 93-603 in tie 93d Congress. Reported
in House from Public Works November 19,
1974; H.R. Rept. No. 93-1479. PassedHouse
December 3, 1974. Reported in Senate from
Public Works December 20, 1974; S. Rept.
No. 93-1425. Passed Senate December 20,
1974.

January 2, 1975
2922

DISCONTINUE

CERTAIN

REPORTING

REQUIREMENTS

[Extracts from] An act to discontinue or modify certain reporting requirements of law. (Act
of January 2, 1975, Public hw 93-608, 88 Stit. 1967)

[S-. 1. Repeal certain provisions.]—Certain
provisions of law, which
relate to the submission of reports to Congress or other Government authorities, are repealed as follows:
REPORTS UNDER MORE THAN ONE AGENCY

*

*

*

*

*

(2) [Santa Margarita Proj=t Act—Repeal of seetion 7.]—Section 7 of
the Act entitled “An Act to authorize the Secretary of the Interior to
construct facilities to provide water for irrigation, municipal, domestic, military, and other uses from the Santa Margarita River, California, and for
other purposes”, approved July 28, 1954 (68 Stat. 578), is repealed, thereby
eliminating the report from time to time to the Congress, by the Attorney
General, the Secretary of the Interior, and the Secretary of the Navy, concerning the conditions specified in section 1 of such Act involving facilities
to provide water for irrigation and other uses from the Santa Margarita
River, California. (88 Stat. 1967)
EXP~NATORYNOTE
and repealed by the text, appears in Volume
II at page 1161.

Reference in tie Tat. Section 7 of the Act
of July 28, 1954 (68 Stat. 578), referred to in

*

*

*

*

*

REPORTS UNDER THE DEPARTMENT OF THE INTERIOR

(18) [R=lamation
Project Act of 1939—Amend -tion
8.]—Section 8
of the Reclamation Project Act of 1939 (53 Stat. 1193; 43 U.S.C. ~485g)
is amended by striking out subsection (~ and redesignating subsections (g),
(h), and (i) as subsections (~, (g), and (h), respectively, thereby eliminating
the report to ConWess by the Secretary, from time to time, on classifications
and reclassifications of reclamation project lands. (88 Stat. 1970; 43 U.S.C.
~ 485g)
EXPUNATORYNOTES
Reference in tie T-t. Section 8 of the
Reclamation Project Act of 1939 (53 Stat.
1193; 43 U.S.C. $485g), referred to in and
amended by the text, appears in Volume I at
pages 642-3.

~tor’s
Note, Annotations. Annotations
of opinions interpreting section 8 are found
in Volume I at page 643 and in Supplement
I under “August 4, 1939—Reclamation Project Act of 1939:’
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(19) [Bouldel; ~ty Act of 1958--Amend
Seetion 9(e).]—Section 9(e) of
the Boulder City Act of 1958 (72 S@t. 1734) is amended by striking out
“and shall repolrt his findings and recommendations to the Congress as soon
thereafter as practicable,” and inserting in lieu thereof a period, thereby
eliminating the report to the ConWess by the Secretary, at the end of each
five-year period after incorporation of Boulder City concerning the need
for assistance to the municipality for its wter supply. (88 Stat. 1970)
EXPLANATORY
NOTE
ferred to in and amended by the text, appears
in Volume 11 at page 1481.

Reference in the!Text. Section 9(e) of the
Boulder City Act oi~1958 (72 Sut. 1734), re-

*

*

*

*

*

EXPLANATORY
NOTES
Not Godified. Salons 1(2) and 1(19) of
this A~ are not codified in the U.S. Code.
b@lative
History. H.R. 14718, Public
bw 93-608 in the 93rd Congress. Reported
in the House from Government Operations
July 24, 1974; H.R. Rept. No. 93-1214.

Passed House August 5, 1974. Reported in
Semte from Government Operations December 11, 1974; S. Rept. No. 93-1332. Passed
Senate, amended, December 12, 1974. House
a~ees to Semte amendments Dmember 18,
1974.

January 3, 1975
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GRAND

CANYON NATIONAL
ENLARGEMENT
ACT

PARK

[Extrati from] An act to further protect the outstandingscenic, natural, and scientificvalues
of the Grand Canyonby enlar@ng the Grand Canyon Natioml Park in the State of Arizona,
and for other purposes. (Act of January 3, 1975, Pubtic hw 93-620, 88 Stat. 2089)
SHORT TITLE

*.
1. This Act may be cited as the “Grand Canyon National Park Enlargement Act”. (88 Stat. 2089; 16 U.S.C. $228a note)
DECLARATION OF POLICY

See. 2. It is the object of this Act to provide for the recognition by
Congress that the entire Grand Canyon, from the mouth of the Paria River
to the Grand Wash Cliffs, includlng tributary side canyons and surrounding
plateaus, is a natural feature of national and internatioml significance. Congress therefore recognizes the need for, and in this Act provides for, the
further protection and interpretation of the Grand Canyon in accordance
with its true significance. (88 Stat. 2089; 16 U.S.C. $228a)
*

*

*

*

*

PRESERVATION OF EXISTING RECLAMATION PROVISIONS

~.
9. (a) Nothing in this Act shall be construed to alter, amend, repeal,
modify, or be in conflict with the provisions of sections 601 to 606 of the
Colorado River Basin Project Act, approved September 30, 1968 (82 Stat.
885, 901). (88 Stat. 2091; 16 U.S.C. $228h)
(b) Section 7 of the Act of February 26, 1919 (40 Stat. 1175,1178), is
amended to read as follows:
“Whenever consistent with the primary purposes of such park, the Secretary of the Interior is authorized to permit the utilization of those areas
formerly within the Lake Mead National Recreation Area immediately prior
to enactment of the Grand Canyon National Park Enlargement Act, and
added to the park by such Act, which maybe necessary for the development
and maintenance of a Government reclamation project.” (88 Stat. 2091;
16 U.S.C. $227)
*

*

*

*

*

EXPLANATORY
NOTm
Herenee in tie TexL Sections601 to 606
of tie Colorado River Basin Project Act of
September 30, 1968, (43 U.S.C. $$15511556), referred to in section 9(a) of the text,

appear in Volume IV in chronolo~cal order.
Refmnee in tie T=L The Act of Feb
ruary 26, 1919 (40 Stat. 1175), referred to in
and amended by section 9@) of the text, e~

January 3, 1975
GrRAND CANYON

PARK ENLARGEMENT

tabhshed the Graud Ganyon National PaIrk.
Section 7 of the A.ct appears in Volume I at
page 244.
h@atiw
Hktory. S. 1296, Public hw
93-620 in the 93d Congress. Reported in Senate from Interior and Insular AffairsSeptember 21, 1973; S. Rept. No. 93406. Passed
Senate September 24, 1973. Reported in
House from Interior and Insular A~lrs Sep
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tember 25, 1974; H.R. Rept. No. 93-1374.
Passed House, amended, October 10, 1974.
Semte asks for a conference December 3,
1974. House agrees to a conference December 10, 1974. Conference report filedDecember 17, 1974; H.R. Rept. No. 93-1611. House
agrees to conference report Decembr 18,
1974. Senate agrees to conference report December 18, 1974.

August 9, 1975

TOM STEED RESERVOIR
An act to designate tie Mountain Park Reservoir, Oklahoma, as the Tom Steed Reservoir.
(Act of August 9, 1975, Pubhc hW 94-77,89 Smt. 410)

[Tom Sti
Reservoir, OMa. —Desi@ation.]—The
Mountain Park Reservoir, Oklahoma, authorized to be constructed by the Act of September
21, 1968 (82 Stat. 853), shall be known and designated hereafter as the
Tom Steed Reservoir. Any law, regulation, map, document, record, or other
paper of the United States in which such reservoir is referred shall be held
to refer to such reservoir as the Tom Steed Reservoir. (89 Stat. 410; 43
U.S.C. $ 616aan note)
EXPLANATORY
NOTm
Refmnce in tie Trot. The Act of September 21, 1968 (82 Smt. 853), referred to in the
text, appears herein in chronolo#cal order.
kgislative Histo~. S. 1531, Public Law

94-77 in the 94th Congress. Reported in Senate from Interior and Insular AffairsJuly 31,
1975; S. Rept. No. 94-351. PassedSenate August 1, 1975. Passed House August 1, 1975.

October

3, 1975
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AMEND

REHABILITATION

AND BETTERMENT

ACT

An act to expand coverage of the Rehabifimtionand Betterment Act (Act of October 7, 1949,
63 Stat. 724). (Act of October 3, 1975, Public Law 94-102, 89 Smt. 485)

[*.1.—Rehabilitation
and btterment
loans— Conditions of repayment.]—The Iirst sentence of the Act entitled “An Act to provide for the
return of rehabilitation betterment costs of Federal reclamation projects”,
approved Octc)ber 7, 1949, is amended to read as follows: “Expenditures
of funds hereafter specifically appropriated for rehabilitation and betterment of any project constructed under authority of the Small Reclamation
Projects Act (}ict of August 6, 1956, 70 Stat. 1044, and Acts amendatory
thereof and su.pplementiry thereto) and of irrigation systems on projec~
governed by the Federal reclamation laws (Act of June 17, 1902, 32 Stat.
388, and Acts amendatory thereof or supplementary thereto), shall be made
only after the IDrganizations concerned shall have obligated themselves for
the return thelreof, in installments fixed in accordance with their ability to
pay, as determ~ined by the Secretary of the Interior in the light of their
outstanding repayment obligations, and which shall, to the fullest practicable extent, be scheduled for return with their construction charge installments or otherwise scheduled as he shall determine:
Provided, That
repayment of such loans made for small reclamation projects shall include
interest in accordance with the provisions of said Small Reclamation Projects
Act.”. (89 Stat. 485; 43 U.S.C. $ 504)
EXPLANATORY
NOT=
Reference ti tie TmL The Rebablhtation
and Betterment Act (63 Stat. 724), referred
to in and amended by the text, appears in
Volume II at page 969. The Small Reclamation Projects Act (70 Stat. 1044), alsoreferred
to in the text, appears in Volume II at page
1331.
Ntor’s Note, .A~otatio~
Annotations
of opinions are found in Volume 11 at page
969 and in Supplement I under “October 7,

1949—Rehablhtation And Betterment Act.”
~lative
Hwtoq. H.R. 543, Public Law
94-102 in the 94th Congress. Repotid in
House from Interior and Insular Affairs
March 20, 1975; H.R. Rept. No. 94-102.
P-d
House April 8, 1975. Reported in Senate from Interior and Insular Afftirs September 19, 1975; S. Rept. No. 94-380. Passed
Senate September 22, 1975.

December

16, 1975
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FEASIBILITY

STUDIES

An act to authorize the Secretary of the Interior to en~ge in feasibilityinvestigationsof
certiin potential water resource developments.(Act of December 16, 1975, Public hw 94156, 89 Stit. 825)

[W.1—Feasibility
stidiea authori~.]-The
Secretary of the Interior
is hereby authorized to engage in feasibility studies of the following potential
water resource developments:
(a) Power intertie potentials for the purpose of improving electric power
transmission systems affecting the seventeen Western States.
(b) Boulder Canyon project modification, located at the existing Hoover
Dam, at the Arizona-Nevada boundary on the Colorado River, in Mohave
County, Arizona, and Clark County, Nevada.
(c) Minidoka project, Minidoka powerplant rehabilitation and enlargement, located at the existing Minidoka Dam, powerplant, and reservoir on
the Snake River in Minidoka, Cassia, and Blaine Counties, Idaho.
(d) the Mora River Basin in Mora County, New Mexico.
(e) Yakima project, Yakima Indian Reservation near the Yakima River in
Yakima and Klickitat Counties, Washington.
(f) Columbia Northside project, White Salmon Division, located along
the White Salmon River in Klickitat and Skamania Counties, Washington.
(g) Seward project, Logan and Oklahoma Counties, Oklahoma.
(h) Frenchman-Cambridge
division, Pick-Sloan Missouri Basin program,
Chase, Hitchcock, Hayes, Frontier, Red Willow, Furnas, and Harlan Counties, Nebraska.
~) Up~r Canadian River Basin, Colfax County, New Mexico.
6) Vers~pp~ Un~t, Heart Division, Pick-Sloan Missouri Basin programs,
Stark and Dunn Counties, North Dakota.
(k) Muddy Ridge area, Riverton unit, Pick-Sloan Missouri Basin program,
Fremont County, Wyoming.
~) A comprehensive resource analysis adequate to determine the feasibility of a geothermal energy utility system for the city of Susanville, California, and to initiate reconnaissance level studies of similar undertakings
which may be requested by public entities in the future. (89 Stat. 825)
EXPLANATORY
NOTE
~@lative
History. H.R. 6669, Public
bw 94-156 in the 94th Con~ess. Reported
in House from Interior and Insular Affairs
September 15, 1975; H.R. Rept. No. 94-482.
Passed House October 6, 1975. Reported in

Senate from Interior and Insuhr Affairs NO
vember 26, 1975; S. Rept. No. 94-497. Passed
Senate, amended, December 1, 1975. House
:$,e~ to Semte amendment Decem~r 3!
.

December
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AMEND TOUCHET
DIVISION,
WALLA WAILLA PROJECT ACT
An act to amend the Act of July 7, 1970 (84 Stat. 409) to authorize appropriations to the
Secretary of du: Interior without reference to the agencies involved. (Act of December 23,
1975, Public L*w 94-175, 89 Smt. 1030)

[%.1 —Tou&et
Ditision, Walla Wdla proj@—Increaaed
appropriation.]-Section
6 of the Act enltitled “An Act to authorize the Secretary
of the Interior to construct, operate, and maintain the Touchet Division,
Walb Walla project, Oregon-Washington,
and for other purposes”, approved July 7, 1970 (84 Stat. 409), is amended to read as follows:
“Sec. 6. Th(sre are authorized to be appropriated for construction of the
works involved in the Touchet Division the sum of $22,774,000 ~anuary
1969 prices), plus or minus such amounts, if any, as may be required by
reason of chalmges in the cost of construction work of the types involved
therein as shown by engineering cost indexes, and, in addition thereto, such
sums as may be required to operate and maintain such division.”. (89 Stat.
1030)
EXPUNATORYNo-

in theTexL Section 6 of the Act
Ref~
of July 7, 1970 (84 Stat. 409), referred t(oin
and amended by tie text, appears in Volume
IV in chronological order.
-cation
titted.
The Act of July 7,
1970 (Pubfic hw 91-307, 84 Stat. 409), authorizing the Tou.chetdivision,origimdlywas
ctiled to 43 U.S.C. $$616ttttyyyy but was
omitted from th<: 1982 edition of the lJ.S.

Code.
~stative
Histo~. S. 1922, Public hw
94-175 in the 94ti tingress. Reported in
Senate from Interior and Insular Affairs October 8, 1975; S. Rept. No. 94+17. Passed
Semte October 9, 1975. Reported in House
from Interior and Insubr Affairs December
8, 1975; H.R. Rept. No. 94-695. Passed
House Decemhr 6, 1975.

December

26, 1975
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PUBLIC WORKS FOR WATER AND POWER
DEVELOPMENT
AND ENERGY RESEARCH
APPROPRIATION
ACT, 1976
[Extr@
from] An act making approptitions for public works for water and power develOPme~tand energy research, including the Corps of Engineers-Civil, the Bureau of Rec.
Iamatlon, power agencies of the Department of the Interior, the Appalachian regional
development programs, the Federal Power Commission, the Tennessee Valley Authority,
the Nuclear Regulatory Commission, the hergy Resear& and Development Administration, and related independentagenciesand commissionsfor the fiscalyear endingJune 30,
1976, and the period ending Septem&r 30, 1976, and for other purposes. (Act of December
26, 1975, Public hw 94-180, 89 Stit. 1035)

*
TITLE

*

*

III—DEPARTMENT

*

*

OF THE INTERIOR

BUREAU OF RECLAMATION
*

*

*

*

*

CONSTRUCTION AND REHABILITATION
*

*

*

*

*

[Scoggins Valley Road.]—Prwidedjurther,
That not to exceed $600,000
of the funds appropriated herein shall be made available for restoration of
the Scoggins Valley Road from Oregon Highway No. 47 to Henry Hagg
Lake (Scoggins Dam), which shall be nonreimbursable: (89 Stat. 1040)
*

*

*

*

*

[Savage Rapids Dam fishway facilities.]—Prmided further, That funds
appropriated herein for the repairs to the Savage Rapids Dam, of the Rogue
River Basin Project, Grants Pass Division, may be transferred to the Oregon
Fish and Game Commission on a reimbursable basis for such work on the
south fishway facilities as determined desirable by the Secretary of the
Interior. (89 Stat. 1040)
[Scoggins Valley Road.]—For “Construction and rehabilitation” for the
period July 1, 1976, through September 30, 1976. * * *Prtided@rther,
That not to exceed $1,400,000 of the funds appropriated herein shall be
made available for restoration of the Scoggins Valley Road from Oregon
Highway No. 47 to Henry Hagg Lake (Scoggins Dam), which shall be nonreimbursable. (89 Stat. 1040)
*

*

*

*

*
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OPERATION AND MAINTENANCE
*

*

*

*

*

[Cocopah I]n&an Tribe.]-Provided
@rther, That the amount appropriated herein in~:ludes $15,394.83 for Colorado River Front Work and Levee
System due the Cocopah Indian Tribe because of a revision of the reservation boundalry provided for in a decision of the Department of the Interior and a final judgment of the United States District Court. (89 Stat.
1041)
*

*

*

*

*

BONNEVILLE POWER ADMINISTRATION FUND

[~ansmissi,on
faeilitiea approvd.]—Expenditures
from the Bonneville
Power Administration Fund, established pursuant to Public Law 93-454,
are hereby specifically approved for construction of the following major
transmission f:lcilities: (a) transmission lines and related facilities to integrate
generation int,o the main Bonneville Power Administration system from
WPPSS No. 3 and No. 5 Nuclear Generating Plants near Satsop, Washington. (89 Smt. 1044)
*

*

*

*

*

[Short titie.]-This
Act may l~e cited as the “Public Works for Water
and Power Development and Ener~ Research Appropriation Act, 1976:’
(89 Stat. 1048)
EXPM,NATORY
NOTM
Not @fied.
The extrac~ from this Act
r~finted here are not co~lfied ~ the U.S.
Code.

Mtor’s Note, l?rovisions Repeated in Ap
propriation Acts. Provisions which are re
peated in two olr more appropriation acts

appar herein only in the act in which first
used.

Le@slative History. H.R. 8122, Public
Law 94180 in the 94th Con&ess. H.R. Rept.
No. 94-319. S. Rept. No. 94-505. H.R. Rept.
No. 94-711 (conference report).

December
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AMEND

SMALL

RECLAMATION

PROJECTS

ACT

An act to amend tie Small Reclamation Projects Act of 1956, as amended. (Act of December
27, 1975, Public bw 94-181, Stat. 1049)

[See.1-Small
Reclamation
Projects Ad ,-endments.]-The
Small
Rechmation Projects Act of 1956 (70 Stit. 1044) as amended, is further
amended as follows:
(a) Subsection 2(d) of the Act, as amended, is further amended to read
as follows:
“(d) The term ‘project’ shall mean ~) any complete irrigation project, or
fii) any multiple-purpose water resource project that is authorized or is
eligible for authorization under the Federal reclamation hws, or (iii) any
distinct unit of a project described in clause (i) and fii) or (iv) any project
for the drainage of irrigated lands, without regard to whether such lands
are irrigated with water supplies developed pursuant to the Federal reclamation laws, or (v) any project for the rehabilitation and betterment of a
project or distinct unit described in clauses (i), (ii), (iii), and Qv): Prtided,
That the estimated total cost of the project described in clause ~), (ii), ~ii),
~v), or (v) does not exceed the maximum allowable estimated total project
cost as determined by subsection (~ hereofi Prmidedfurther,
That a project
described in clause (i), (ii), or fiii) may consist of existing facilities as distinct
from newly constructed facilities, and funds made available pursuant to this
Act may be utilized to acquire such facilities subject to a determination by
the Secretary that such facilities meet standards of design and construction
which he shall promulgate and that the cost of such existing facilities represent less than fifty per centum of the cost of the project. Nothing contiined in this Act shall preclude the making of more than one loan or grant,
or combined loan and grant, to an organimtion so long as no two such
loans or grants, or combinations thereof, are for the same project, as herein
defined.”. (89 S@t. 1049; 43 U.S.C. $ 422b)
(b) Section 2, as amended, is further amended by adding a new subsection
(Q as follows:
“(Q The maximum allowable estimated total project cost of a proposal
submitted during any given calendar year shall be determined by the Secretary using the Bureau of Reclamation composite construction cost index
for January of that year with $15,000,000 as the January 1971 base:’. (89
Smt. 1049; 43 U.S.C. $ 422b)
(c) Section 4, as amended, is further amended by adding a new subsection
(d) as follows:
“(d) At the time of his submitting the project proposal to the Con~ess,
or at any subsequent time prior to completion of construction of the project,
includlng projects heretofore approved, the Secretary may increase the
amount of the requested loan and/or grant to an amount within the max-
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imum allowed by subsection (a) olf section 5 of the Act as herein amended,
to compensate{: for increases in construction costs due to price escalation.”.
(89 S@t. 1049; 43 U.S.C. $ 422d)
(d) Section 4, as amended, is :further amended by changing subsection
(d) to subsection (e) and by changing the reference in the last sentence of
the renumbered subsection from (d) to (e). (89 Stat. 1050; 43 U.S.C. j 422d)
(e) Section <~,as amended, is further amended by changing subsection (e)
to subsection (~. (89 Stat. 1050; 43 U.S.C. $ 422d)
(f) Subsection
5(a), as amended,
is further amended by deleting
“$10,000,000
or” and inserting in lieu thereof the following: “two-thirds
of the maximum allowable estimated total project cost as determined by
subsection (~ of section 2, or”. (89 S@t. 1050; 43 U.S.C. $ 422e)
(g) Sectio:n 10, as amended,
is further
amended
by deleting
“$300,000,000”
and inserting
in lieu thereof
the amount
of
“$400,000,000”.
(89 Stat. 1050; 43 U.S.C. $ 422j)
EXPLANATORY
NOTM
-fmence in the T~L The Small Reclamation Projects Act (7O Smt. 1044), refelTed
to in and amended by the text, appears in
Volume II at page 1331.
-tor’s Note Annotations. Annotations
of opinions are f(mnd in Volume II at p~ges
1332, 1336, and 1338, and in Supplement I
under “August 6, 1956—Small Reclamation
Projects Act:’

Ugislative History. H.R. 6874, Public
hw 94-181 in the 94th Congress. Reported
in House from Interior and Insukr Afirs
Septem&r 24, 1975; H.R. Rept. No. 94-505.
Passed House October 6, 1975. Reported in
Senate from Interior and Insular Mairs De
cember 12, 1975; S. Rept. No. 94-544. Passed
Semte December 16, 1975.
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RECLAMATION

AUTHORIZATION

ACT OF 1975

An act to authorize and modify various Federal reclamation projects and programs, and for
otier purposes. (Act of March 11, 1976, Pubfic Law 94-228, 90 Stat. 205)

“ [S=. 1. Short tide.]-This
thorization Act of 1975.

Act shall be known as the Reclamation

TITLE

Au-

I

POLECAT BENCH, WYOMING

See. 101. [Polecat Bench area, Shoshone extensions unit, Pick-Sloan
Missouri Basin program reauthotied-Exchange
of farm units.]—The
Polecat Bench area of the Shoshone extensions unit, heretofore authorized
as an integral part of the Pick-Sloan Missouri Basin program by the Act of
December 22, 1944 (58 Stat. 887, 891), is hereby reauthorized as a part
of that project. The construction, operation, and maintenance of the Polecat
Bench area for the purposes of providing irrigation water for approximately
nineteen thousand two hundred acres of land, municipal and industrial
water supply, fish and wildlife conservation and development, public outdoor recreation, and other purposes shall be prosecuted by the Secretary
of the Interior in accordance with the Federal reclamation laws (Act ofJune
17, 1902; 32 Stat. 388, and Acts amendatory thereof or supplementary
thereto). The principal features of the Polecat Bench area shall include the
Holden Reservoir, related canals, pumping plants, laterals, drains, and necessary facilities to effect the aforesaid purposes of the area. For a period
of not more than two years after the initial availability of irrigation water
up to two thousand two hundred and seventeen acres of public lands in the
Polecat Bench area determined to be suitable for settlement purposes shall
be made available, on a preference basis for exchange or amendment, to
resident landowners on the Heart Mountain Division of the Shoshone project, who, on or before December 1, 1968, were determined by the Secretary
to be eligible for such exchange or amendment of their farm units under
provisions of the Act of August 13, 1953 (67 Stat. 566). (90 Stat. 205)
EXPLANATORY
NOTE
Referenm k tie Text. The Act of December 22, 1944 (58 Stat. 887), referred to
in the text, is the Flood Control Act of 1944.
Section 9 of the 1944 Act (58 Stit. 891),
which authorized the Pick-Sloan Missouri
Basin pro~m, appears in Volume 11 at page

806. The Act of August 13, 1953 (67 Stat.
566, 43 U.S.C. $451 et seq.), permitting the
exchange and amendment of farm units on
Federal irrigation projects, alsoreferred to in
the text, appars in Volume 11 at page 1118.

See. 102. [Conservation and development of fish and wildlif+R-reation enhancement]-The
conservation and development of the fish and
wildlife resources and the enhancement of recreation opportunities in con-
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nection with the Polecat Bench area shall be in accordance with the Federal
Water Project Recreation Act (79 Stat. 213), as amended. (90 Stat. 205)
EXPL},NATORY
NOTE
Reference in tie Text. The Federal Water
Project Recreation Act (79 Stat. 213), r~

ferred to in the text, appears in Volume III
at page 1820.

See. 103. [Inte~ation
witi otier work+Rqapent
contracts.]-The
Polecat Bench area of the Shoskione extensions unit shall be integrated
physically and financially with the other Federal works constructed under
the compreherlsive plan approved by section 9 of the Flood Control Act of
December 22, 1944 (58 Stat. 887, 891), as amended and supplemented.
Repayment contracts for the return of construction costs allocated to irrigation will bc! based on the water users’ ability to repay as determined by
the Secretary of the Interior; and the terms of such contracts shall not
exceed fifty years following the permissible development period. (90 Stat.
205)
EXPLANATORY
NOTE
Refereneo in the TexL Section 9 of the
Flood Control Act of December 22, 1944 (58

Stat. 887, 891), referred to in the text, ap
pears in Volume II at page 806.

S-. 104. [Class I equivalency a.u~orizd.]-The
provisions of the third
sentence of section 46 of the Act of May 25, 1926 (44 Stat. 649, 650), and
any other similar provisions of Federal reclamation laws as applied to the
Polecat Bench area of the Shoshone extensions unit are hereby modified
to provide that lands held in a silngle ownership which may be eligible to
receive water from, through, or by means of area works shall be limited to
one hundred and sixty acres of class I land or the equivalent thereof in
other land classes, as determined by the Secretary of the Interior. (90 Stat.
206)
EXPLANATORY
NOTE
Wferenee in tile Text. Section 46 of the
Act of May 25, 1926 (44 Stat. 649, 650, 43
U.S.C. $ 423e), the Omnibus Adjustment

Act, referred to in the text, appears in Volume I at page 376.

W. 105. [S~lrplus crops.~For
a period of ten years from the date of
enactment of this title no water from the unit authorized by this title shall
be delivered to any water user for the production on newly irrigated lands
of any basic agricultural commodity, as defined in the Agricultural Act of
1949, or any zlmendment thereoi~, if the toml supply of such commodity
for the marketing year in which the bulk of the crop would normally be
marketed is in excess of the normal supply as defined in section 301 (b)
(10) of the A{@cultural
Adjustment Act of 1938 (52 Stat. 31, 41), as
amended, unless the Secretary of Agriculture calls for an increase in production of such commodity in the interest of national security. (90 Stat.
206)
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DAM

EXPLANATORY
NOTE
Referen= in tie T=t. The Agrimltuml
AdjustmentAct of 1938 and the Agrialtural

Aa of 1949, referred to in the text, do not
appear herein.

Sec. 106. [Interest rate.]—The interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the Polecat Bench area shall be determined by the Secretary of the
Treasury, as of the beginning of the fiscal year in which construction of
the Polecat Bench area is commenced, on the basis of the computed average
interest rate payable by the Treasury upon its outstanding marketable public
obligations which are neither due nor callable for fifteen years from date
of issue. (90 Stat. 206)
Sec. 107. [Appropriation
autioriA.]-There
is hereby authorized to
be appropriated for construction of the Polecat Bench area of the Shoshone
extensions unit the sum of $46,000,000
Uanuary 1975 price levels), plus
or minus such amounts, if any, as may be justified by reason of changes in
construction costs as indicated by engineering cost indexes applicable to the
types of construction involved and, in addition thereto, such sums as may
be required for operation and maintenance of the works of said area. (90
Stat. 206)
EXPLANATORY
NOTE
-fication
Omitted. Title I of th~ Act
originally was codified at 43 U.S. C.
$$615kkkk to 615kkkk-6 but w omitted

TITLE

from the 1976 and subsequenteditionsof the
U.S. Code as having limited appheability.

II

DICKINSON DAM, NORTH DAKOTA

Sec. 201. [Dictinson Dam modification.]-The
Secretary of the Interior
is authorized to modify the spillway of Dickinson Dam on the Heart River
in the State of North Dakom, to increase conservation storage by installing
gates on the existing spillway. The Secretary is also authorized to construct
a new spillway to assure the safety of Dickinson Dam from floods currently
estimated to be capable of occurrence. (90 Stat. 206)
Sec. 202. [Repayment of costs— ~rtain costs nonreimbursable.~The
Secretary is authorized to enter into an amendatory repayment contract
with the city of Dickinson, North Dakota, to accomplish the repayment of
that portion of the cost of the work authorized herein properly allocable
to municipal and industrial water supplies in not to exceed forty years from
completion of construction: Prwided. That the total cost of the new spillway
and related works incurred for the safety of the structure shall be nonreimbursable and nonreturnable. (90 Stat. 206)
Sec. 203. [Interest rate.]-The
interest rate used for purposes of computing interest during construction and interest on the unpaid balance of
the capital costs allocated to interest-bearing features of the works authorized herein shall be determined by the Secretary of the Treasury, as of the
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beginning of the fiscal year in which construction is initiated, on the basis
of the computed average interest rate payable by the Treasury upon its
outstanding marke~ble public obligations, which are neither due nor ~11able for redemption for fifteen yt:ars from date of issue. (90 Stat. 207)
Sec. 204. [Appropriation
authorized.]-There
is hereby authorized to
be appropriated for construction of works authorized by this title the sum
of $4,000,000 ~anuary 1975 price levels) plus or minus such amounts as
may be justified by reason of ordinary fluctuations in construction costs as
indicated by engineering cost indexes applicable to the types of construction
involved herein. (90 Stat. 207)
EXPLANATORY
NOTE
Not @fid,
Thle II of this Ad is not
cdlfi~ in the U.S. He.

TITLE

III

MC KAY DAM AND RESERVOIR> OREGON

Sec. 301. [McKay Dam and Reservoir, Umatilla proj~
reautior*.]—McKay
Dam and Reservoir, Utnatilla project, Oregon, is hereby
reauthorized for the purposes of irrigation, flood control, fish and wildlife,
recreation, and safety of dams, and the costs thereof shall be reallocated
among these purposes by the Secretary of the Interior (hereinafter referred
to as the “Sec~~etary”), in a reamer consistent with the provisions of this
title. (90 Stat. 207)
=.
302. [Spillway modification
authorized.]-The
Secremv
is au.
thorized to perform modifications to the spillway structure at McKayDam
as he determines to be reasonably required for safety of the dam from
failure due to overtopping by potential flood inflows to the reservoir. (90
Stat. 207)
Sec. 303. [Storage capacity.]-Not
to exceed six thousand acre-feet of
storage capacity in McKay Reservoir shall be allocated for the primary
purpose of retining and regulating flood flows. (90 Stat. 207)
Sec. 304. [Cost Wocation —Dmn safety costi nonreimbursable.]-Costs
incurred in the modification of McKay Dam to insure its safety from failure
shall be nonreimbursable and nonreturmble. All other costs of McKay Dam
and Reservoir, heretofore or hereinafter incurred, shall be allocated among
the authorized purposes served by the dam and reservoir in accordance
with standard cost allocation procedures, and the joint costs allocated to
flood control, recreation, and fish and wildlife shall be nonreimbursable.
(90 Stat. 207)
Sec. 305. [Amendatory
repayment @ntracts.]-The
Secretary is authorized to enter into amendatory repayment contracts with the Stanfield
and Westland l[rrigation Districts, or other water users, if appropriate, to
secure the return of reimbursable irrigation construction and operation
and maintenance costs arising from the modification and reallocation of
McKay Dam and Reservoir. (90 Stit. 207)

March 11, 1976
2938

POLLOCK-HERREID

UNIT

Sec. 306. [Appropriation
authorized.]-There
is hereby authorized to
be appropriated for modification of McKay Dam the sum of $1,300,000
(based on July 1975 prices), plus or minus such amounts, if any, as may be
justified by reason of changes in construction costs as indicated by engineering cost indexes applicable to the types of construction involved, and,
in addition thereto sums as may be required for operation and maintenance
of McKay Dam and Reservoir. (90 Stat. 207)
EXPLANATORY
NOTE

Omiti Thle 111of thisAct and subsequenteditionsof the U.S. Code as
-cation
originallywascodifiedat 43 U.S.C.33616ww havingfimitedappfieablfity.
to 616ww-5 but was omitted from the 1976

TITLE

IV

POLLOCK-HERREID UNIT, SOUTH DAKOTA

~. 401. [Pollock-Herreid
uni~ South Dakota pumping division, PickSloan Missouri Basin program, authorized.]-The
Secretary of the Interior is hereby authorized to construct, operate, and maintain in accordance with the Federal reclamation laws (Act of June 17, 1902; 32 Stat. 388,
and Acts amendatory thereof or supplementary thereto) the Pollock-Herreid unit, South Dakota pumping division, Pick-Sloan Missouri Basin program, South Dakota, for the purposes of providing irrigation water service
for approximately fifteen thousand acres of land, municipal and industrial
water supply, and fish and wildlife conservation and development. The
principal works of the project would include the main pumping plant located
at Lake Oahe, the storage reservoir created by the existing Oahe Dam on
the Missouri River, to lift water into Lake Pocasse, a subimpoundment on
tributary Spring Creek, which would serve as a regulating reservoir; a system of main canals and laterals; relift pumping plants; drains; and the necessary facilities to effect the aforesaid purposes of the area. (90 Stat. 208)
Sec. 402. [Conservation and development of fish and wildlife.]—The
conservation and development of the fish and wildlife resources in connection with the Pollock-Herreid unit shall be in accordance with the provisions of the Federal Water Project Recreation Act (79 Stat. 213) as
amended. (90 Stat. 208)
EXPLANATORY
NOTE
Reference in tie T=t. The Federal Water
Projeet Remeation Act (79 Stat. 213), re-

ferred to in the text, appears in Volume 111
st page 1820.

Sec. 403. [Integration with other works.]—The
Pollock-Herreid
unit
shall be integrated physically and financially with the other Federal works
constructed under the comprehensive plan approved by section 9 of the
Flood Control Act of December 22, 1944 (58 Stat. 887, 891), as amended
and supplemented. (90 Stat. 208)
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EXPLANATORY
NOTE

Refmnee h the T-t. Section 9 of the
Flood Control Acltof 1944 (58 Smt. 887, 891),

referred to in the text, appears in Volume II
at page 806.

Sec. 404. [Surplus crops.]—Fc~r a period of ten years from the date of
enactment of lthis title no water from the unit authorized by this title shall
be delivered to any water user for the production on newly irrigated lands
of any basic af@cultural commodity, as defined in the Agricultural Act of
1949, or any amendment thereof, if the total supply of such a commodity
for the marketing year in which the bulk of the crop would normally be
marketed is in excess of the normml supply as defined in section 301 (b)(lO)
of the Agricultural Adjustment Act of 1938 (52 Stat. 31, 41), as amended,
unless the Secretary of Agriculture calls for an increase in production of
such commodity in the interest of national security. (90 Stat. 208)
EXPLANATORY
NOTE
Refer~
ti the Text. The Agriculttlml
AdjustmentAct of 1938 and the AgrieultLmd

Act of 1949, referred to in the text, do not
appear herein.

Sec. 405. [Interest rate]—The interest rate used for computing interest
during construction and interest on the unpaid balance of the interest bearing reimbursable costs of the unit shall be determined by the Secretary of
the Treasury, :as of the beginning of the fiscal year in which construction
of the unit is eomrnenced, on the basis of the computed average interest
rate payable by the Treasury upc)n its outstanding marketable public ob
ligations whici~ are neither due or callable for fifteen vears
from date of
,
is~ue. (90 Stat. 208)
Sec. 406. [Class 1 eqtivdency
a~utho&d.]-The
provisions of the third
sentence of section 46 of the Act of Mav 25, 1926 (44 Stat. 649, 650), and
any other similar provisions of Federal’ reclamation laws as applied to the
Pollock-Herreid unit, South Dakota pumping division, are hereby modified
to provide tit lands held in a silngle ownership which may be eligible to
receive water from, through, or by means of unit works shall be limited to
one hundred and sixty acres of Class I land or the equivalent thereof in
other land classes, as determined by the Secretary of the Interior. (90 Stat.
208)
EXPLANATORY
NOTE
Ref~nce h tie Text. Section 46 of the
Act of May 25, 1926 (44 Stat. 649, 650; 43
U.S.C. ~ 423e), the Omnibus Adjustment

Act, referred to in the text, appears in Volume I at page 376.

See. 407. [Appropriation
autiotized.] —There is hereby authorized to
be appropriated for construction of the Pollock-Herreid unit, as authorized
in this title, the sum of $26,000,000
~anuary 1975 price levels), plus or
minus such amounts, if any, as may be justified by reason of changes in
construction cc~stsas indicated by engineering cost indexes applicable to the
types of construction involved herein and, in addition thereto, such sums
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POLLOCK-HERREID
for opration

UNIT

and maintenance

of the works of said

EXPMNATORYNom
-cation
Wti.
Title IV of this Act
originallywascodifiedat 43 U.S.C. $$6151111
to 6151111-6but was omitted horn the 1976
and subsequenteditions of the U.S. Code as
having limited appficabifity.
Htiry. S. 151, Pubhc bw 94~Iatiw
228 in the 94th Congress. Reported in Senate
fmm Interior and Insular Affairs Jdy 31,

1975; S. Rept. No. 94-350. Passed Senate
August 1, 1975. PassedHouse, amended,January 20, 1976. Senate agrees to House
amendments February 25, 1976. Companion
bill H.R. 10537 reported in House from Interior and Insular Affairs December 8, 1975;
H.R. Rept. No. 9*694.
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PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ENERGY RESEARCH APPROPRIATION
ACT, 1977
[E-aeta from] h

act making appropriations for pubhc works for water and power development and ener~ re~~ch> ~clu~ng fie COW of ~tineers-civilt
the Bureau of Reclamation, powelragencies of the Department of the Interior, the Appalachmn regional
development programa, the Federd Power Commission, the Tennessee Valley Authority,
the Nuclear Re&latory Commission, the Energy Research and Development Administration, and relatedlindependentagenciesand commissionsfor the fiscalyear endingSeptember
30, 1977, and for other purposes. (Act ofJuly 12, 1976, PubEc Law 94-355,90 Stat. 889)

*
TITLE

*

*

III—DEPARTMENT

*

*

OF THE INTERIOR

BUREAU C)F RECLAMATION

*

*

*

*

*

CONSTRUCTIONI AND REHABILITATION

*

*

*

*

*

[Teton Nvelr Dam claims.]-For
an additional amount for “Construction
and rehabilitation”, to become available immediately upon enactment of
this Act, to remain available until expended, $200,000,000:
Prtided,
That
this additional amount may be made available without reimbursement: Provtiedfurther,
That this appropriation is for the payment of claims for damages to or loss of property, personal injury, or death proximately resulting
from the failulre on June 5, 1976, of the Teton River Dam, in accordance
with such rules and regulations of the Secretiry of the Interior as may be
necessary and proper for the purpose of administering such claims and of
determining the amounts to be allowed pursuant to this appropriation and
the persons entitled to receive the same: Prwtied firther,
That nothing
herein shall be construed to impose any liability on the United States or to
allow for payment of claims that are paid or payable from any other source,
public or primte: Prtidedfurther,
That of funds available to the Bureau of
Reclamation plursuant to Public Law 94-180 under this appropriation title,
not to exceed !~300,000, to remain available until expended, may be trartsferred without reimbursement, with the approval of the Secretary of the
Interior, to “Salaries and Expenses”, Office of the Secretary, to provide
for expenses related to investigations of the structure failure, the expenditure of which funds shall not be subje~ to the limitation on services as
authorized by title 5, United States Code, section 3109, as contained in
section 104 of Public Law 94– 165. (90 Stat. 893)
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ETC. APPROPRIATION

12, 1976

ACT, 1977

EXP~NATORYNOTE
References in tie T=t. Pubtic Law 94180, referred to in the text, is the Pubfic
Works for Water and Power Development
and Energy Research Appropriation Act,

1976. Pubhc Law 94–165, alm referred to in
the text, isthe Department of the Interior and
Related Agencies Appropriation Act, 1976.

NOTEOF OPINION
1. Damages not eompenaable
The words “proximately resulting” in the
Pubfic Works Appropriations Act, 1977, and
the words “directly resulting” in section 2 of
the Teton Dam DisasterAssistanceAct mean
that remote damages are not compensable.
Accordingly, a claim by Island Park Resorts,
Inc., operator of Pond’s Lodge, for $25,000
of income allegedlylost whena sectionof U.S.
Highway 190–20 serving the resort was

washed out by the floodlng which followed
the collapse of Teton Dam, 50 miles to the
south, is denied. Continued access to the resort wasprovided by a dirt road detour. Damages caused by the fact that access to the
resort wasmade more circuitousor that travel
agencies advised potential customers to use
routes that would bypassIsland Park are too
remote to be compensable.Island Park Resorfi,
Im. , 83 I.D. 680 (1976).

BONNEVILLE POWER ADMINISTRATION FUND
[Transmission
facilities approvetL]-Expenditures
from the Bonneville
Power Administration
Fund, established pursuant to Public Law 93–454,
are hereby specifically approved
for * * * construction
of the following
major transmission facilities: facilities to provide system support to the Lost
River-Salmon
River area in southeast Idaho. (90 Stat, 896)
*
[Short title.]-This
Power Development
Stat. 900)

*

*

*

*

Act maybe cited as the’’Public
Works for Water and
and Energy Research Appropriation
Act, 1977”. (90

EXPUNATORYNOTm
Not Med.
The extracts from this Act
reprinted here are not codified in the U.S.
tide.
Utor’s Note, Pro*lons Repeated in Ap

apwm herein only in the act in which fimt
used.
Legislative History. H.R. 14236, Public
Law 94–355 in the 94th Congress. H.R. Rept.

propriation Acts. Provisionswhich are repeated in two or more appropriationacts

No. 94-1223. S. Rept. No. 94-960. H.R.
Rept.No. 94-1297 (conferencereport).

September
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ASSISTANCE

ACT

An act to authorize the Secretary of the Interior to make compensation for damages arising
out of the failure of the Teton Dam a feature of the Teton BasinFederal reclamation project
in Idaho, and for other purposes. (Act of September 7, 1976, Public hw 94-400, 90 Stat.
1211)

[%. 1. ~rpose
of aet.]-The
Congress finds that without regard to the
proximate cause of the failure of the Teton Dam, it is the purpose of the
United States to fully compensate any and all persons, for the losses sustained by reason of the failure of said dam. The purposes of this Act are
(1) to provide just compensation for the deaths, personal injuries and losses
of property, including the destruction and damage to irrigation works,
resulting from the failure on June 5, 1976, of the Teton Dam in the State
of Idaho, and (2) to provide for the expeditious consideration and settlement
of claims for such deaths, personal injuries, and property losses. (90 Stat.
1211)
&. 2. [~tims for casualty or property losms.]—All persons who suffered death, personal injury, or loss of property directly resulting from the
failure on June 5, 1976, of the Teton Dam of the Lower Teton Division of
the Teton Basin Federal reclamation project which was authorized to be
constructed by the Act of September 7, 1964 (78 Stat. 925) shall be entitled
to receive from the United States full compensation for such death, personal
injury, or loss of property. Claimants shall submit their claims in writing to
the Secretary, under such regulations as he prescribes, within two years
after the date on which the reguktions required by section 5 are published
in the Federal Register. Claims based on death shall be submitted only by
duly authorized legal representatives. (90 Stat. 121 1)
EXPLANATORY
NOTE
Reference in tbe TexL The Act of September 7, 1964 (78 Stat. 925), referred to in the
Now
Dama& not eompsable
Efiaustion of ~strative

text appears in Volume 111at page 1796.

OF OPINIONS

1
remedies %

1. Damap not compensable
The words “proximately resulting” in the
Public Works Appropriations Act, 1977, and
the words “directly resulting” in section 2 of
the Teton Dam DisasterAssistanceAct mean
that remote damages are not compensable.
Accordingly, a cklm by Island Park Resorts,
Inc., operator of Ponds Lodge, for $25,000
of income allegedlylost whena sectionof U.S.
Highway 190-20 serving the resort was
washed out by the flooding which followed

the collapse of Teton Dam, 50 miles to the
south, is denied. Continued access to the resort wasprovided by a dirt road detour. Damages caused by the fact that access to the
resort wasmade more circuitousor that travel
agencies advised potentti customers to use
routes that would bypassIsland Park are too
remote to be compenwble. Zsland Park fiorts,
Znc., 83 I.D. 680 (1976).
2. E&uation of administrativermnedies

Where the constructionof the American
FallsDam on the SnakeRiver wasdelayed
be~use of theTetonDamfailureandthecon-
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tractor’s claim for damages under the Teton
Dam DisasterAssistanceAct was administratively denied because p~lntiffs area of op
erations fell outside the “major disaster
areas” as defined by the reguhtions, plaintiff
could not then bring a claim under the Fedeml Tort Claims Act without exhausting administrative remedies under that Act.
Because of differences in the elements of

ASSISTANCE

7, 1976

ACT

proof required by tie two Acts, phlntiffs filing under the Teton Dam DisasterAssistance
Act failedto afford the Government the same
?pprt~ity to retiew and settle the claim as
It would have had if plaintiffhad atilnistratively filed under the Feded Tort Claims
Act. Gordm H. BaU, Inc. u United Sia@s, 461
F. Supp. 311 (D. Nev. 1978).

See. 3. (a) [Setdement of claims—Limitations.]—The
Secretary of the
Interior, or his designee for the purpose, acting on behalf of the United
States, is hereby authorized to and shall investigate, consider, ascertain,
adjust, determine, and settle any claim for money damages asserted under
section 2. Except as otherwise provided herein, the laws of the State of
Idaho shall apply: Prwided, That determinations, awards, and settlements
under this Act shall be limited to actual or compensatory damages measured
by the pecuniary injuries or loss involved and shall not include interest prior
to settlement or punitive damages.
b) [Awarded amount offset by insurance benefits.]-In
determining
the amount to be awarded under this Act the Secretary shall reduce arty
such amount by an amount equal to the total of insurance benefits (except
life insurance benefits) or other payments or settlements of any nature
previously paid with respect to such death claims, personal injury, or property loss.
(c) [Payments not subjti
to insurance subrogation.]-Payments
approved by the Secretary under this Act on death, personal injury, and
property loss claims, shall not be subject to insurance subrogation claims
in any respect under this Act but without prejudice under other hws as
provided in subsection (~.
(d) [No insurance fund reimbursement.]-The
Secretary shall not include in an award any amount for reimbursement to any insurance fund
for loss payments made by such company or fund.
(e) [Nontransferable
claim.]— Except as to the United States, no claim
cognizable under this Act shall be assigned or transferred.
(f) [Release of claims against United States.]-The
acceptance by the
claimant of any award, compromise, or settlement under this Act, except
an advance or partial payment made under section 4(c), shall be final and
conclusive on the claimant, and shall constitute a complete release of any
claim against the United States by reason of the same subject mater. A
release shall not, however, prevent an insurer with rights as a subrogee
under its own name or that of the claimant from exercising any right of
action against the United States to which it maybe entitled under any other
laws for payments made to the claimant for a loss arising from the subject
matter.
(@ [Denial of claim by insurer.]—Any
claim for damages which maybe
payable in whole or in part by a claimant’s insurer, shall not be paid by the
Secretary unless and until the claimant provides written proof that the
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insurer has denied the claim or has failed to approve or deny such cbtim
within six months of its presentment,
and the claimant assigns to the United
States his rights against the insurer with respect to such claim. Upon the
acceptance of any payment or settlement under this Act, the cbimant shall
assign to the United States any rights of action he has or may have against
any other third party, including an insurer. (90 Sbt. 1211)
NOTSSOFOPINIONS
Damages not compnaable, Itio
Law 1
E*auation of administrative remedies 2
Imnmnity for flood control damages 3
1. Damages not mmpensable, Itio
law
Under Idaho law, whi~, unless otherwise
provided, governs ctaims under don
3(a)
of the Teton Dam Disaster Assistice Act,
only damages which “were the natural and
direct or proximate consequences of the
wrongful act complained or’ are compenmble. In contrast, dmnageswhich “are such as
are the result of actident or an unusualcombimtion of circumstances whi~ could not
reasonablybe anticipatedand over which the
party sought to be charged had no control:’
are remote damagesand not compensable.Zslad Park &sorts, Znc., 83 I.D. 680 (1976).
2. Etiuation of administrative remedies
Where the construction of the American
Falk Dam on the Snake Wver was dekyed
beeauseof the Teton Dam fillure and the cont~tor’s cWlmfor damages under tie Teton
Dam Disaster AssistanceAct was admtilstratively denied because plaintiffs area of op
erations fell outside the “major disaster
areas” as defined by the regulations, p~lntiff
could not then bring a ctaim under the Fedeml Tort Claims Aet without exhamting administrative remedies under that Act.
Bemuse of differences in the elements of

proof required by the two kts, plaintiffs filing under the Teton Dam DisasterMlstance
Ad ftiled to affo~ the Government the same
OPwrtunity to review and settle the claim as
lt would have if ptaintiffhad administratively
filed under the Federal Tort CtaimsAct. Gordm H. Ball, Znc. V Unhd Statis, 461 F. Supp.
311 (D. Nev. 1978).
3. Immuni~ for flood control damap
Although section 3(~ of the Teton Dam
Disaster Assistance h of 1976 permits an
insurer to exereise “any right of action against
the United States to which it may be entitled
under any laws for payments made to
~nsureds] . . ~’, an action by insurance companiesunder the Federd Tort Claims Act to
r~over more than $7,000,000 in claimspaid
to insuredsbeause of the Teton Dam coltapse
isbarred by 33 U.S.C. $ 702c whichmaintains
the absolute defeuse of sovereign immunity
for flood damages rekted to flood control
projects. Although flood control is not an express purpose of the Teton Basin Projeet, it
is clear from the Iegisktive history that the
project wasactuallyentended, at leastin part,
to control fldlng. Atso the Teton Dam Disaster was a “fl@’
within the meaning of
$ 702c. Aetia Zwram Co. v. United States,
628 F.2d 1201 (9th Cr. 1980), art.
&tid,
450 U.S. 1025 (1981).

Sec. 4. (a) [Determination of claims.]— In the determination and settlement of cbims asserted under this Act, the Secretary shall limit himself to
the determination
of—
(1) whether the losses sustained directly resulted from the failure of
the Teton Dam on June 5, 1976;
(2) the amounts to be allowed and paid pursuant to this Act; and
(3) the persons entitled to receive the same.
litiLEThe
Secretary shall determine and fix the amount of
~) [The
awards, if any, in each claim within twelve months from the date on which
the claim was submitted.
(c) [Advance or partial payments.]-At
the request of a claimant, the
Secretary is authorized to make advance or partial payments prior to final

September
2946

TETON

DAM DISASTER

ASSISTANCE

7, 1976

ACT

settlement of a claim, includlng final settlement on any portion or aspect
of a claim determined to be logically severable. Such advance or partial
payments shall be made available under regulations promulgated by the
Secretary under section 5, which regulations shall include, but not be limited
to, provisions for such payments where the Secretary determines that to
delay payment until final settlement of the claim would impose a substantial
hardship on such claimant. When a claimant pursues a remedy as provided
for in section 9 of this Act, he shall be permitted to retain such advance
or partial payments under a final court decision on the merits.
(d) [Compensation for investments made in anticipation of water sup
ply.]—Payments
may be made for compensation for direct investments
made in on-farm structural facilities in anticipation of service from the
Teton Reservoir to the extent that such facilities are unuseable or are diminished in value by the denial of such service. (90 Stit. 1212)
Sec. 5. [Rties and regulations.]-Notwithstanding
any other provision
of law, the Secretary shall within fifteen days after the enactment of this
Act promulgate and publish in the Federal Register, final regulations and
procedures for the handling of the claims authorized in section 2 of this
Act. The Secrewry shall also cause to be published, in newspapers with
general circulation in the State of Idaho, an expbnation of the rights conferred by this Act and the procedural and other requirements imposed by
the rules of procedure promulgated by him. Such explanation shall be in
clear, concise, and easily understandable language. In addition, the Secretary shall also disseminate such explanation concerning such rights and
procedures, and other data helpful to claimants, in the State of Idaho, by
means of brochures, pamphlets, radio, television, and other media likely to
reach prospective claimants. (90 Stat. 1212)
See. 6. [Coordination
witi ofier disaster relief operations.]-The
claims program established by this Act shall, to the extent practicable, be
coordinated with other disaster relief operations conducted by other Federal agencies under the Disaster Relief Act of 1974 (42 U.S.C 5121) and
other provisions of law. The Secretary shall consult with the heads of such
other Federal agencies, and shall, as he deems necessary, consistent with
the expeditious determination of claims hereunder, make use of information
developed by such agencies. The heads of all other Federal agencies performing disaster relief functions under the Disaster Relief Act of 1974 and
other Federal authorities are hereby authorized and directed to provide
the Secretiry, or his designee shall deem necessary for the administration
of this Act. (90 Stat. 1213)
Sec. 7. [Repair of damaged irrigation facilities.]-In
order to expedite
the repair and restoration of irrigation facilities damaged as a direct result
of the failure of the Teton Dam, the Secretary is authorized and directed
to enter into agreements with the owners of such facilities to finance the
repair or reconstruction thereof, to the standards and conditions existing
immediately prior to the failure of Teton Dam, either by direct payment
or through construction contracts administered by the Bureau of Reclamation to the extent the cost of repairs or construction are not covered by
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insurance. The cost of such repairs or reconstruction shall be nonreimbursable. (90 State. 1213)
8ee. 8. [Annu~
report to ~n~ess.]
—At the end of the year following
approval of this Act and each year thereafter
until the completion
of the
claims program,
the Secretiry
shall make an annual report to the Congress
of all claims submitted
to him under this Act stating the name of each
claimant, the amount claimed, a brief description
of the claim, and the
status or disposition of the claim including the amount of each administrative payment and award under the Act. (90 Stat. 121 3)
See. 9. [Actions a~nst
United States.+An
action shall not be instituted
in any court of the United States upon a claim against the United Stites
which is included in a claim submitted under this Act until the Secretary
or his designee has made a final disposition of the pending claim. A pending
claim may be withdrawn from consideration
prior to final decision upon
fifteen days written notice, and such withdrawal shall be deemed an abandonment of the claim for all purposes under this Act. After withdrawal of
a claim or after the final decision of the Secretary or his designee on a claim
under this Act, a claimant may elect to assert said claim or institute an
action thereon against the United Stites in any court of competent jurisdiction under any other provision of applicable law, and upon such election
there shall be no further consideration
or proceedings
on the claim under
this Act.
of remedy,]-Any
claim@) [Ap@
of Secretary’s deeision-~eetion
ant aggreived by a final decision of the Secretary under this Act may file
within sixty days from the date of such decision with the United States
District Court for the District of Idaho a petition praying that such decision
be modified or set aside in whole or in part. The court shall hear such
appeal on the record made before the Secretary.
The filing of such an
appeal shall constitute an election of remedies. The decision of the Secretary
incorporating
his findings of fact therein, if supported
by substantial evidence on the record considered
as a whole, shall be conclusive.
(c) [Otier remedies unaffected.]-Except
to the extent otherwise herein
provided, nothing in this Act shall be construed to prevent any claimnt
under this Act from exercising any rights to which he maybe entitled under
any other provisions of law.
(d) [imitation
of fees.+Attorney
and agent fees shall be paid out of
the awards hereunder. No attorney or agent on account of services rendered
in connection with each claim shall receive in excess of 10 per centum of
the amount paid in connection therewith, any contract to the contrary
notwithstanding. Whoever violates this subsection shall be fined a sum not
to exceed $10,000. (90Stat. 1213)
NOT= OFOPINION
1. E~usdon
of ~strative
remdes
The legislativehistory of the Teton Dam
DisasterAssistanceAct demonstrates that section 9(c) was intended to establishthe inde-

pendence of cklms under the Act from those
which might exist under any other provision
of applicablelaw,and there isno evidencethat
this provisionwasdesignedto waivethe filing
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Claims Act. Thus, a contractor who was denied recovery for construction delays occasioned by the Teton Dam ftilure under the
Teton Dam DisasterAssistanceAct could not
pursue those claims in the courts under the
Federd Tort Claims Act until he had exhausted hls administrative remedies as required by $ 2675(a) of the tatter Act. Gwdm
H. Ball, Iw v. United Stites, 461 F. Supp. 311
(D. Nev. 1978).
Where the construction of the American
Fatk Dam on the Smke River was delayed
becauseof the Teton Dam fillure and the contractor’s claim for damages under the Teton
Dam DisasterAssistanceAct was administra-
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tively denied because phln~s
area of op
perations fell outside the “major disaster
areas” as defined by the regntations, plaintiff
could not then bring a ctilm under the Fedeml Tort CElms Act without exhausting adtilstrative remedies under $ 2675(a) of the
Act. Because of differencesin the elementsof
proof required by the two Acts, plaintiffsfiling under the Teton Dam Disastertilstance
Act ftiled to afford the Government the *me
~pwrtunity to review and settle the claim as
lt would have if plaintiffhad administratively
filed under the Federal Tort ClaimsAct. Gordm H. Ball, Im. v. United Statis, 461 F. Supp.
311 (D. Nev. 1978).

*.
10. [Definition.]-For
the purposes of this Act, the term “persons”
means any individual, Indu,
Indian tribe, corporation, partnership, company, municipality, township, association or other non-Federal entity. (90
Stat. 1214)
Sec. 11. [%erabihty.]—If
any particuhr provision of this Act or the
application thereof to any person or circumstance, is held invalid, the other
provisions of this Act shall not be affected thereby. (90 Stat. 1214)
Sec. 12. [Appropriation
autiotied.]-There
are hereby authorized to
be appropriated such funds as may be required to carry out the purposes
of this Act. (90 Stat. 1214)
EXPUNATORYNoNot @fid
Thw Act is not cdlfied in
the U.S. Code.
-lative
HMtory. S. 3542, Public hw
94+00 in the 94th Congress. Passed Senate
June 17, 1976. Reported in Senate from Intenor and Insular AffairsJune 21, 1976; S.

Rept. No. 94-963. Reported in House from
Judiciary August 10, 1976; H.R. Rept. No.
94-1423. PassedHouse, amended, August 24,
1976. Senate agrees to House amendments
August 25, 1976.
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REPAIR

OF DEL CITY AQUEDUCT

An act to provide for repair of the Del City aqueduct, a feature of the Norman Federal
reclamation project, Oklahoma. (Act of September 17, 1976, Public bw 94-415, 90 Stit.
1274)

[Re@
of Del Gty aquduet —Amendment
of repayment contract.]—
The Secretary of the Interior is hereby authorized to enter into an amen&tory contract with the Central Oklahoma Master Conservancy District,
organized under the laws of the Stite of Okkhoma, providing for an adjustment of the payment obligations of the Central Okbhoma Conservancy
District under the contract of September 5, 1961, between said district and
the United States pursuant to an Act of June 27, 1960 (74 Stat. 225); said
adjustment of repayment obli~tions
to be equal to the costs incurred by
said district to repair the Del City aqueduct, which, in the opinion of the
Secretary of Interior, are in excess of the costs of normal operation, maintenance, and replacemenfi Prtided, That any such costs sWI be credited
so as to reduce the repayment obligation of said district annually at the end
of the year during which said costs are incurred. (90 Stat. 1274)
EXPLANATORY
NOTm
Not Mfia
This Act is not codified in
the U.S. Code.
Ref~
in tie T-. The Act ofJune 27,
1960 (74 Stat. 225), referred to in the text,
authorized construction of the Norman Project, Oklahoma. The Act appears in Volume
III at page 1535.
bgislative History. H.R. 6622, Public

bw 94-415 in the 94th Gngress. Reported
in House from Interior and Insular Affairs
September 15, 1975; H.R. Rept. No. 94-481.
Passed House October 6, 1975. Reported in
Senate from Interior and Insular Affairs August 27, 197& S. Rept. No. 94-1179. Passed
Senate September 7, 1976.
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An act to authorize mrious Federal reclamationprojects and programs, and for other purposes.
(Act of September 28, 1976, Public Law 94-423,90 Stat. 1324)

[k.
1. Short title.]-This
thorizations Act of 1976.

Act shall be known as the Reclamation

TITLE

Au-

I

KANOPOLIS UNIT, KANSAS

S-. 101. [Kanopolis unit, Pick-Sloan Missouri Basin program, reauthorized.]-The
Kanopolis unit, heretofore authorized as an integral part
of the Pick-Sloan Missouri Basin program by the Act of December 22, 1944
(58 Stat. 887, 891), is hereby reauthorized as part of that project. The
construction, operation, and maintenance of the Kanopolis unit for the
purposes of providing irrigation water for approximately twenty thousand
acres of land, municipal and industrial water supply, fish and wildlife conservation and development, environmental preservation, and other purposes shall be prosecuted by the Secretary of the Interior in collaboration
with the Secretary of the Army acting through the Chief of Engineers, in
accordance with the Federal reclamation laws (Act of June 17, 1902; 32
Stat. 388, and Acts amendatory thereof or supplementary thereto). The
principal features of the Kanopolis unit shall include the modification of
the existing Kanopolis Dam and Lake, an irrigation diversion structure, the
Kanopolis north and south canals, laterals, drains, and necessary facilities
to effect the aforesaid purposes of the unit. (90 Stat.” 1324).
EXPLANATORY
NOTE
Refemce k the Text. The Act of December 22, 1944 (58 Stat. 887), referred to in tbe
text, isthe Flood Control Act of 1944. Section
9 of the 1944 Act authorized the Missouri

Rlver Basin Project, the mme of which sub
sequentlywaschanged to the Pick-SloanMissouri Basin Program. Section 9 of the 1944
Act appears in Volume 11 at page 806.

See. 102. [Wddife
management agreement. ]-Upon
expiration of existing leases for agricultural use of publicly owned lands, in the Kanopolis
Reservoir area, the Secretary of the Army is authorized to enter into a
management agreement covering said lands with the Kansas Forestry, Fish
and Game Commission. The Secretary of the Army is further authorized
to include provisions in such operating agreements whereby revenues deriving from future use of said reservoir lands for agricultural purposes may
be retained by the game commission to the extent that they are utilized for
wildlife management purposes at Kanopolis Reservoir. (90 Stat. 1324)
Sm. 103. [Integration with other works-Terms
of repayment contract—Cost allocation.]-The
Kanopolis unit shall be integrated physically
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and financially with the other Federal works constructed under the comprehensive plan approved by section 9 of the Flood Control Act of December 22, 1944 (58 Stat. 887, 891), as amended and supplemented. Repayment
contracts for the return of construction costs allocated to irrigation will be
based on the irrigator’s ability to repay as determined by the Secretary of
the Interior, and the terms of such contract shall not exceed fifty years
following the permissible development period. Repayment contracts for the
return of costs allocated to municipal and industrial water supply shall be
under the jurisdiction of the Secre@ry of the Army, and such contracts
shall be prerequisite to the initiation of construction of facilities authorized
by this title. Costs allocated to environmental preservation and fish and
wildlife shall be nonreimbursable and nonreturnable under Federal reclamation law. (90 Stat. 1324)
EXPLANATORY
NOTE
~ference k the Text. Section 9 of the
Flood Control Act of 1944, refereed to in the

text, appears in Volume 11 at page 806.

See. 104. [Surplus crops.]— For a period of ten years from the date of
enactment of this title, no water from the unit authorized by this title shall
be delivered to arty water user for the production on newly irrigated lands
of any basic agricultural commodity, as defined in the Agricultural Act of
1949 (63 S@t. 1051; 7 U.S.C. 1421), or any amendment thereof, if the total
supply of such commodity for the marketing year in which the bulk of the
crop would normally be marketed is in excess of the normal supply as
defined in section 301(b)(10) of the Agricultural Adjustment Act of 1938
(62 Stat. 1251), as amended, unless the Secretary of Agriculture calls for
an increase in production of such commodity in the interest of national
security. (90 Stat. 1325)
EXPLANATORY
NOTE
-ferencm b tie Text. The Agricultural
AdjustmentAct of 1938 and the A@cultural

Ad of 1949, refereed to in the text, do not
appear herein.

See. 105. [Intirest rate.]— The interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the Kanopolis unit shall be determined by the Secretary of the
Treasury, as of the beginning of the fiscal year in which construction of
the unit is commenced, on the basis of the computed average interest rate
payable by the Treasury upon its outs~nding marketable public obligations
which are neither due nor calhble for fifteen years from date of issue. (90
Stat. 1325)
=
106. [Class 1 equivalency authotizA]-The
provisions of the third
sentence of section 46 of the Act of May 25, 1926 (44 Stat. 649, 650), and
any other similar provisions of Federal reclamation laws as applied to the
Kanopolis unit, Pick-Sloan Missouri Basin program, are hereby modified
to provide that lands held in a single ownership which may be eligible to
receive water from, through, or by means of, unit works shall be limited
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to one hundred and sixty acres of class I land or the equivalent thereof in
other land classes, as determined by the Secretary of the Interior. (90 Stat.
1325)
EXPUNATORYNOTE
~ferenm in me Texti Section 46 of the
Ad of May 25, 1926 (44 Smt. 649, 650), the

Omnibus Adjustment Act, referred to in the
text, appears in Volume I at page 376.

See. 107. [Appropriation
authorized.]-There
is hereby authorized to
be appropriated for fiscal year 1978 and thereafter, for construction of the
Kanopolis unit, the sum of $30,900,000 Uanuary 1976 price levels) plus or
minus such amounts, if any, as may be justified by reason of changes in
construction costs as indicated by engineering cost indexes applicable to the
types of construction involved. Of the funds authorized to be appropriated
by this section, the Secretary of the Interior shall transfer to the Secretary
of the Army all except those required for post-authorization pbnning, design, and construction of the single use irrigation facilities of the unit, and
the Secremry of the Army shall utilize such transferred funds for implemenwtion of all other aspects of the authorized unit. There are also authorized to be appropriated such sums as may be required for operation
and maintenance of the works of said unit. (90 Stat. 1325)
TITLE

II

OROVILLE-TONASKET UNIT, WASHINGTON

See. 201. [OrotilleTonasket
unit extension, Okanogan-Similkameen
division, ~lef Joseph Darn project, authorized-Removal
of certain irof lands.]-For
purposes of supplying
rigation works— Reconveyance
water to approximately ten thousand acres of land and for enhancement
of the fish resource of the Similkameen, Okanogan, and Columbia Rivers
and the Pacific Ocean, the Secretary of the Interior (hereinafter referred
to as the “Secretary”) is authorized to construct, operate, and maintain the
Oroville-Tonasket unit extension, Okano@n-Similkameen
division, Chief
Joseph Dam project, Washington, in accordance with the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts amendatory
thereof or supplementary thereto). The principal works of the OrovilleTonasket unit extension (hereinafter referred to as the project) shall consist
of pumping plants, distribution systems; necessary works incidental to the
rehabilitation or enlargement of portions of the existing irrigation system
to be incorporated in the project; drainage works; and measures necessary
to provide fish passage and propagation in the Similkameen River. Irrigation works constructed and rehabilitated by the United States under the
Act of October 9, 1962 (76 Stat. 761) and which are not required as a part
of the project shall be dismantled and removed with funds appropriated
hereunder and title to the lands and right-of-way thereto which were conveyed to the United States shall be reconveyed to the Oroville-Tonasket
Irrigation District. All other irrigation works which are a part of the Or-
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oville-Tonasket Irrigation District’s existing system and which are not required as a part of the projector that do not have potential as rearing areas
for fish shall be dismantled and removed with funds appropriated hereunder. (90 Stat. 1325)
EXPLANATORY
NOTE
Reference h&TThe Act of Octobr
9, 1962 (76 Sat. 761), referred to in the text,
authorized construction of the Orovill&Ton-

asket unit. The 1962 Act appears in Volume
111at page 1695.

See. 202. [Termination of existing contract-Terms
of new contract.]—
The Secretary is authorized to terminate the contract of December 26,
1964, between the United S@tes and the Oroville-Tonasket Irrigation District and to execute new contracts for the payment of project costs, including
the then unpaid obligation under the December 26, 1964, contract. Such
contracts shall be entered into pursuant to section 9 of the Act of August
4, 1939 (53 Smt. 1187). The term of such contract shall be fifty years,
exclusive of any development period authorized by law. The contracts for
irrigation water may provide for the assessment of an account charge for
each identifiable ownership receiving water from the project. Such charge,
together with the acreage or acre-foot charge, shall not exceed the repayment capacity of commercial family-size farm enterprises as determined on
the basis of studies by the Secretary. Project construction costs covered by
contracts entered into pursuant to section 9(d) of the Act of August 4,
1939, as determined by the Secretary, and which are beyond the ability of
the irrigators to repay shall be charged to and returned to the recbrnation
fund in accordance with the provisions of section 2 of the Act of June 14,
1966 (80 Stat. 200), as amended by section 6 of the Act of September 7,
1966 (80 Stat. 707). The aforesaid contract shall provide that irrigation
costs properly assignable to privately owned recreational lands shall be repaid in full within fifty years with interest. (90 Snt. 1326)
EXPLANATORY
NOTE
References b the T=L Section 9 of the
Act of August 4, 1939 (53 S@t. 1187), the
Rechmation Project Act of 1939, referred to
in the text, appears in Volume I at page 643.
Section 2 of the Act ofJune 14, 1966 (80 S&t.
200), whi& authorized construction of the
Third Powerplant, Grand Coulee Dam, Co

lumbm Basin Project, Washington, provides
for financial assistance to Pacific Northwest
reclamation projects from net revenues of
Federal Columti River power systems. Section 2 of the 1966 Act appears in Volume 111
at page 1870.

and energy
Sec. 203. [Power rates for irrigation pumping.]-Power
required for irri~tion water pumping for the project, including existing
irrigation works retained as a part of the project, shall be made available
by the Secretary from the Federal Columbia River power system at the
charges determined by him. (90 Smt. 1326)
Sec. 204. [Fish and wildife benefits.]-The
provision of lands, facilities,
and any project modifications which furnish fish and wildlife benefits in
connection with the project shall be in accordance with the Federal Water
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Project Recreation Act (79 Stit. 213), as amended. All costs allocated to
the anadromous fish species shall be nonreimbursable. (90 Stat. 1326)
EXPLANATORY
NOTE
Reference in tie TexL The Federal Water
Project Recreation Act (79 Stat. 213), re-

ferred to in the text, appears in Volume III
st page 1820.

%. 205. [Surplus crops.]—For a period of ten years from the date of
enactment of this title, no water from the project authorized by this title
shall be delivered to any water user for the production on newly irrigated
lands of any basic agricultural commodity, as defined in the Agricultural
Act of 1949 (63 Stat. 1051; 7 U.S.C. 1421), or any amendment thereof,if
the total supply of such commodity for the marketing year in which the
bulk of the crop would normally be marketed is in excess of the normal
supply as defined in section 301 @)(10) of the Agricultural Adjustment Act
of 1938 (62 Stat. 1251; 7 U.S.C. 1301), as amended, unless the Secretary
of Agriculture calls for an increase in production of such commodity in the
interest of national security. (90 Stat. 1326)
EXPLANATORY
NOTE
References k the Text. The Agricultural
AdjustmentAct of 1938 and the Agricultural

Act of 1949, referred to in the text, do not
aPPC~ here~.

See. 206. [Interest rate.]-The
interest rate used for purposes of computing interest during construction and, where appropriate, interest on the
unpaid balance of the reimbursable obligations assumed by non-Federal
entities shall be determined by the Secretary of the Treasury, as of the
beginning of the fiscal year in which construction is initiated, on the basis
of the computed average interest rate payable by the Treasury upon its
outstanding marketable public obligations which are neither due nor callable for redemption from fifteen years from the date of issue. (90 Stat.
1326)
*.
207. [Class 1 equivalency authorized.]-The
provisions of the third
sentence of section 46 of the Act of May 25, 1926 (44 Stat. 649, 650), and
any other similar provisions of Federal reclamation laws as applied to the
Oroville-Tonasket unit, are hereby modified to provide that lands-held in
a single ownership which may be eligible to receive water from, through,
or by means of unit works shall be limited to one hundred and sixty acres
of class I land or the equivalent thereof in other land classes as determined
by the Secretary of the Interior. (90 Stat. 1327)
EXPLANATORY
NOTE
Ref-nce
in tie TexL Section 46 of the
Act of May 25, 1926 (44 Stat. 649, 650; 43
U.S.C. Q423e), the Omnibus Adjustment

Act, referred to in the text, appears in Volume I at page 376.

W. 208. [Appropriation
authoAzed.]-There
is hereby authorized to
be appropriated for construction of the works and measures authorized by
this title for the fiscal year 1978 and thereafter the sum of $39,370,000
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~anuary 19761976 prices), plus or minus such amounts, if any, as maybe
required by reason of changes in the cost of construction work of the types
involved therein as shown by engineering cost indexes. There are also authorized to be appropriated such sums as may be required for the operation
and maintenance of the project. (90 Stat. 1327)
TITLE

111

UINTAH UNIT, UTAH

See. 301. [Uintah unit, Gntrd
Utah proj~—Appropriation
authorized.]-Pursuant
to the authorization for construction, operation, and
maintenance of the Uintah unit, central Utah project, Utah, as provided
in section 1 of the Act of April 11, 1956 (70 Stat. 105), as amended by
section 501 (a) of the Colorado River Basin Project Act (82 Swt. 897), there
is authorized to be appropriated for fiscal year 1978 and thereafter, for the
construction of said Uinwh unit, the sum of $90,247,000 (based on January
1976 price levels) plus or minus such amounts, if any, as may be required
by reason of changes in construction costs as indicated by engineering cost
indexes applicable to the type of construction involved. (90 Stat. 1327)
EXPLANATORY
NOTE
References in the T-L The &t of April
11, 1956 (70 Stat. 105), referred to in the
text, appears in Volume 11at page 1248. The
Colorado River Basin Projwt Act (82 Smt.

897; 43 U.S.C. $$ 1501-1556), also referred
to in the text, appearsin Volume IV in chronological order.

See. 302. [Class 1 equivalency authorized.]-Not
withstanding any other
provision of law, lands held in a single ownership which may be eligible to
receive water from, through, or by means of the Uintah works shall be
limited to one hundred and sixty acres of class I land or the equivalent
thereof in other land classes, as determined by the Secretary of the Interior.
(90 Stat. 1327)
TITLE

IV

AMERICAN CANAL EXTENSION, EL PASO, TEXAS

Sec. 401. [American Canal extension, Rio Grande proj~
authorized.]-The
Secretary of the Interior, acting pursuant to the Federal reclamation laws (Act of June 17, 1902; 32 S@t. 388, and Acts amendatory
thereof and supplementary thereto), in order to salvage water losses, eliminate hazards to public safety, and to facilitate compliance with the convention between the United States and Mexico concluded May 21, 1906,
providing for the equitable division of the waters of the Rio Grande, is
authorized as a part of the Rio Grande project, New Mexico-Texas, to
construct, operate, and maintain, wholly within the United States, extensions of the American Canal approximately thirteen miles in total length,
commencing in the vicinity of International Dam, El Paso, Texas, and extending to Riverside Heading together with laterals, pumping plants, waste-
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ways, and appurtenant facilities as required to assure continuing irrigation
service to the project. Existing facilities no longer required for project
service shall be removed or obliterated as a part of the program herein
authorized. (90 Stat. 1327)
%. 402. [Terms of repayment contrad.]—Construction
of the American Canal extension shall not be undertaken until the Secretary of the
Interior has entered into a repayment contract with the El Paso County
Water Improvement District Number 1, in which said irrigation district
contracts to repay to the United States, for fifty years, an annual sum representing the value of eleven thousand six hundred acre-feet of salvaged
water at a price per acre-foot established by the Secretary on the basis of
an up-to-date payment capacity determination. Costs of the American Canal
in excess of those repaid by the El Paso County Water Improvement District
Number 1 shall be nonreimbursable and nonreturnable in recognition of
benefits accruing to public safety and international considerations. (90 Stat.
1328)
See. 403. [Appropriation
authorized.]-There
is hereby authorized to
be appropriated for fiscal year 1978 and thereafter for construction of the
American Canal extension the sum of $21,714,000 ~anuary 1976 price
levels), plus or minus such amounts, if any, as may be required by reason
of changes in the cost of construction work of the types involved therein
as shown by engineering cost indexes. There are also authorized to be
appropriated such sums as may be required for the operation and maintenance of the project. (90 Stat. 1328).
TITLE

V

ALLEN CAMP UNIT, CALIFORNIA

*.
501. [Allen Camp unit, Pit Nver division, Central Valley Proj=t,
authorized.]-For
the purposes of providing irrigation water supplies, controlling floods, conserving and developing fish and wildlife resources, enhancing outdoor recreation opportunities, and for other related purposes,
the Secretary of the Interior, acting pursuant to the Federal reclamation
laws (Act of June 17, 1902, 32 Stat. 388 and Acts amendatory thereof or
supplementary thereto), is authorized to construct, operate, and maintain
the Allen Camp unit, Pit River division, as an addition to, and an integral
part of, the Central Valley project, California. The principal works of the
unit shall consist of Allen Camp Dam and Reservoir and necessary water
diversion, conveyance, distribution, and drainage facilities, and other appurtenant works for the delivery of water to the unit, a wildlife refuge,
channel rectification works and levees, and recreation facilities. (90 Stat.
1328)
%. 502. [Integration witi other works.]-Subject
to the provisions of
this title, the operation of the Allen Camp unit shall be integrated and
coordinated, from both a financial and an operational standpoint, with the
operation of other features of the Central Valley project in such manner
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as will effectuate the fullest, most beneficial, and most economic utilization
of the water resources hereby made available. (90 Stat. 1328)
Sec. 503. [Class 1 equivalency authorized.]-Notwithstanding
any other
provision of law, lands held in a single ownership which maybe eligible to
receive water from, through, or by means of the Allen Camp unit works
shall be limited to one hundred and sixty acres of class I land or the equivalent thereof in other kd classes, as determined by the Secretary of the
Interior. (90 Stat. 1328)
See. 504. [&rtain
costs nonreimbursable.]-The
costs of the Allen
Camp unit allocated to flood control, conservation and development of fish
and wildlife resources, and the enhancement of recreation opportunities
shall be nonreimbursable. (90 Stat. 1328)
See. 505. [Replacement of roads and bridges.]-The
Secretary is hereby
authorized to replace those roads and bridges now under the jurisdiction
of the Secrehry of Agriculture which will be inundated or otherwise rendered unusable by construction and operation of the unit. Said replacements
are to be the s~ndards (including provisions for the future) which would
be used by the Secremry of Agriculture in constructing similar roads to
provide similar services. (90 Stat. 1328)
Sec. 506. [SUWIUS crops.]-For
a period of ten years from the date of
enactment of this title, no water from the unit authorized by this title shall
be delivered to any water user for the production on newly irrigated lands
of any basic agricultural commodity, as defined in the Agricultural Act of
1949 (63 Stat. 1051; 7 U.S.C. 1421), or any amendment thereof, if the total
supply of such commodity for the marketing year in which the bulk of the
crop would normally be marketed is in excess of the normal supply as
defined in section 301 (b)(lO) of the Agricultural Adjustment Act of 1938
(62 Stat. 1251), as amended, unless the Secretary of Agriculture calls for
an increase in production of such commodity in the interest of national
security. (90 Stat. 1329)
EXPUNATORYNOTE
-ferencea in tie Texk The Agricultural
Act of 1949 and the A@altural Adjustment

Act of 1938, referred to in the text, do not
appear herein.

See. 507. [Appropriation
authorizecL]-There
is hereby authorized to
be appropriated for fiscal year 1978 and thereafter the sum of $64,220,000
~anuary 1976 price levels) for the construction of the Allen Camp unit,
plus or minus such amounts as are justified by reason of ordinary fluctuations in construction costs as indicated by engineering cost indexes applicable to the construction of works related to the Allen Camp unit. There
are also authorized to be appropriated such sums as may be required to
operate and maintain said unit and associated facilities. (90 Stat. 1329)
TITLE

VI

LEADVILLE MINE DRAINAGE TUNNEL, COLORADO

See. 601. [Leadville Mine drainage tunnel-Rehabilitation
authorized.]-The
Secretary of the Interior is authorized to rehabilitate the fed-
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erally owned Leadville Mine drainage tunnel, Lake County, Colorado, by
installing a concrete-lined, structural steel-supported, eight-foot-diameter,
horseshoe-shaped tunnel section extending for an approximate distance of
one thousand feet inward, from the portal of said tunnel or for the distance
required to enter structurally competent geologic formations. The Secretary is further authorized to mainmin the rehabilitated tunnel in a safe
condition and to monitor the quality of the tunnel discharge. (90 Sut. 1329)
See. 602. [Appropriation
autiorized— nonreimbursable costs. ]—There
is authorized to be appropriated for fiscal year 1978 and thereafter
$2,750,000 Uanuary 1976 price levels) for the rehabilitation of the tunnel.
There is also authorized to be appropriated such sums as are necessary for
maintenance of the rehabilitated tunnel, water quality monitoring and investigations leading to recommendations for treatment measures if necessary to bring the quality of the tunnel discharge into compliance with
applicable water quality statutes. All funds authorized to be appropriated
by this title, together with such sums as have been expended for emergency
work on the Leadville Mine drainage tunnel by the Bureau of Reclamation,
shall be nonreimbursable. (90 Stat. 1329)
TITLE

VII

MCGEE CREEK PROJECT, OKLAHOMA

See. 701. [McGee Creek projeet authorized.]-The
Secretary of the Interior is authorized to construct, operate, and maintain the McGee Creek
project, Oklahoma, in accordance with the Federal Reclamation laws (Act
of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supplementary thereto) and the provisions of this title for the purposes of storing,
regulating, and conveying water for municipal and industrial use, conserving and developing fish and wildlife resources, providing outdoor recreation
opportunities, developing a scenic recreation area, developing a wildlife
management area and controlling floods. The principal physical works of
the project shall consist of a dam and reservoir on McGee Creek, appurtenant conveyance facilities and public outdoor recreation facilities. (90 Stat.
1329)
See. 702. [Scenic recreation and wildfife maagement
areas.]-To
provide for the protection, preservation, use, and enjoyment by the general
public of the scenic and esthetic values of the canyon area adjacent to the
upper portion of the McGee Creek Reservoir, the Secretary of the Interior
is hereby authorized to purchase privately owned lands, not to exceed
twenty thousand acres, for the aforesaid scenic recreation and wildlife management areas. The Secretary of the Interior is also authorized to construct
such facilities as he determines to be appropriate for utilization of the scenic
and wildlife management areas for the safety, health, protection, and compatible use by the visiting public. (90 Stat. 1330)
Sec. 703. [Rties and regulations for scenic recreation and wil~fe
management areas.]—The Secretary of the Interior shall make such rules and
regulations as are necessary to carry out the provisions and intent of section
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702 of this title and may enter into an agreement
or agreements
witi a
non-Federal
public body or bodies for operation
and maintenance
of the
scenic recreational
and wildlife management
areas. (90 Stat. 1330)
interest rate used for computing interest
See. 7M. [Interest rate.]-The
during construction and interest on the unpaid balance of the reimbursable
costs of the project shall be determined by the Secretary of the Treasury,
as of the beginning of the fiscal year in which construction of the project
is commenced, on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations which
are neither due nor callable for redemption for fifteen years from date of
issue. (90 Stat. 1330)
See. 705. (a) [Terms of repapent
contract.]-The
Secretary of the
Interior is authorized to enter into a contract with a qualified entity or
entities, for delivery of water and for repayment of all the reimbursable
construction costs. All costs of acquiring, developing, operating, and maintaining the scenic recreation and wildlife management areas authorized by
section 702 of this title shall be nonreimbursable.
@) [Con@ac~ r~ti~
kfore instruction.]-Construction
of the project shall not be commenced until the contracts and agreements required
by this title have been entered into.
(c) [Transfer of project works<onditions
of operation.]-Upon
execution of the contract referred to in section 705 (a) of this title, and upon
completion of construction of the project, the Secretary of the Interior shall
transfer to a qualified contracting entity or entities the care, operation, and
maintenance of the project works; and, after such transfer is made, will
reimburse, subject to such amounts as may be provided in the appropriation
Acts, the contractor annually for that portion of the year’s operation and
maintenance cosfi, which, if the United States had continued to operate
the project, would have been nonreimbursable.
Prior to assuming care,
operation, and maintenance of the project works the contracting entity or
entities shall agree to operate them in accordance with regulations prescribed by the Secretary of the Army with respect to flood control, and by
the Secretary of the Interior with respect to fish, wildlife, and recreation.
(d) [Permanent right to use of reservoir.]-Upon
execution of the contract referred to in section 705 (a) of this title, and upon completion of
construction of the project, the contracting entity or entities, their designee
or designees, shall have a permanent right to use the reservoir and related
facilities of the McGee Creek project in accordance with said contract. (90
Stat. 1330)
Sec. 706. [Fish and wildlife resources-Recreation
opportunities.]—
The conservation and development of the fish and wildlife resources, and
the enhancement of recreation opportunities in connection with the McGee
Creek project, except the scenic recreation and wildlife management areas
authorized by section 702 of this title, shall be in accordance with provisions
of the Federal Water Project Recreation Act (79 Stat. 213), as amended.
(90 stat. 1331)
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EXPLANATORY
NOTE

Referenee in tie T-L The Federal Water
Project Recreation Act (79 Stat. 213), r~

ferred to in the text, appears in Volume III
at page 1820.

k.
707. [Appropriation
aufiofized.]-There
is hereby authorized to
be appropriated for fiscal year 1978 and thereafter, for construction of the
McGee Creek project the sum of $83,239,000 Oanuary 1976 price levels),
plus or minus such amounts, if any, as maybe justified by reason of ordinary
fluctuations in construction costs as indicated by engineering cost indexes
applicable to the type of construction involved herein. There are also authorized to be appropriated such additional sums as may be required for
the operation and maintenance of the project. (90 Snt. 1331)
EXPMNATORYNOTW
Not aed.
This Act is not codified in
the U.S. Code.
b~slatiw Hiato~. S. 3283, Public hw
94-423 in the 94th Congress. Reported in
Semte from Interior and Insular Affairs August 5, 1976; S. Rept. No. 94-1122. Passed
Senate August 6, 1976. Passed House

amended, Au~st 26, 1976. Senate agrees to
House amendments September 13, 1976.
Companion bill H.R. 14578 reported in
House fmm Interior and Insular Affairs August 3, 1976; H.R. Rept. No. 94-1382. Passed
House August 26, 1976.
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AMENDED @NTRACT
WITH SANTA YNEZ
RIVER WATER CONSERVATION
DISTRICT
An aet to authorize the Secretary of the Interior to provide relief to the Santa Ynez River
Water Conservation District due to delivery of water to the Santa Ynez Indlau Reservation
binds.(Act of October 1, 1976, Public hw 94-442, 90 Stat 1474)
[Ex~tion
of amendato~
contrad
authorized.]-The
Secretary of the
Interior is authorized
to amend the repayment
contract
dated March 16,
1960, with the SanQ Ynez River Water Conservation
District, to reduce
by $1,120,
annually, the amount due the United States. The reduction
is
to commence
with the payment due on January
1 of the year following
passage of this Act and continue as long as all of the lands of the Santa
Ynez Indian Reservation,
as presently constituted,
remain in Federal owrtership. (90 Sbt. 1474)
EXPLANATORY
NOTm
Not tifi~
This Act is not codified in
the U.S. Code.
Ba_und.
In 1960 the Santa Ynez River
Water Conservation District entered into a
contract with the United States to repay a
Small Reclamation
Project
loan of
$3,800,000 which was used to construct a
water distributionsystemthat wascompleted
in 1965. The Santa Ynez Indian Reservation
consists of 88 acres within the 10,000 acres
of the District. The District supplieswater to
the Reservation but is unable to levy the annual tax assessment against the reservation
landsto pay the wter servicecharges because

the landsare in Federal ownership.The pur~se of this Act is to reduce the District’sannual repayment obligation to the United
States for the loan by the approximate
amount of these water service charges.
~slatiw
Hktoq. H.R. 589, Public bw
94-442 in the 94th tingress. Reported in
House from Interior and Insuhr AffairsSep
tember 15, 1975; H.R. Rept. No. 94-475.
Passed House October 6, 1975. Reported in
Senate from Interior and Insular Affairs Sep
temkr 16, 1976; S. Rept. No. 94–1244.
Passed Senate September 22, 1976.
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FEDERAL

LAND
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AND MANAGEMENT

ACT OF 1976

An act to estabhshpublic land poli~, to estab~ih guidehnesfor its admtilstration; to provide
for the management, protection, development, and enhancement of the pubtic Iandx and
for other purposes. (Act of October 21, 1976, Pubhc Law 94-579, 90 Smt. 2743)
TABLE OF CONTENTS
TITLE I—SHORT TITLE, POLICIES; DEFINITIONS
Sec. 101. Short title.
Sec. 102. Decoration of policy.
Sec. 103. Definitions.
TITLE II—LAND USE PLANNING, LAND ACQUISITION AND
DISPOSITION
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

201.
202.
203.
204.
205.
206.
207.
208.
209.
210.
211.
212.
213.
214.

Inventory and identilation.
Land use planning.
Sales.
Withdmwals.
Acquisitions.
Exchanges.
Quahfied conveyees.
Conveyances.
Reservation and conveyance of mineral interest.
Coordmtion with State and local governments.
Omitted lands.
Recreation and Public Purposes Act.
National forest townsites.
Unintentional Trespass Act.
TITLE HI-ADMINISTRATION

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

301.
302.
303.
304.
305.
306.
307.
308.
309.
310.
311.
312.
313.
314.
315.
316.
317.
318.

BLM directorate and functions.
Management of UX, occupancy, and development.
Enforcement authority.
Service charges and reimbursements.
Depositsand forfeitures.
Wortig capiml fund.
Studies, cooperative agreements, and contributions.
Contracts for surveysand resource protection.
Advisory councils and pubficparticipation.
Rules and regulations.
Pro~m report.
Search and rescue.
Sunshinein government.
Recordation of mining chlms and abandonment.
Recordable disclaimersof interest.
Correction of conveyance documents.
Mineral revenues.
Appropriation authori=tion.

October

21, 1976

FEDERAL

LAND POLICY

AND MANAGEMENT—SEC.

102

2963

TITLE IV—RANGE MANAGEMENT
Sec.
Sec.
Sec.
Sec.

401.
402.
403.
404.

Grazing fees.
Grazing leasesand permits.
Grazing advisory boards.
Management of certain horses and burros.
TITLE V—RIGHTS-OF-WAY

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

501.
502.
503.
504.
505.
506.
507.
508.
509.
510.
511.

Authorimtion to grant rights~f-way.
Cost-share road authorization.
Corridors.
Gened provisions.
Terms and conditions.
Suspensionand termimtion of righ~f-way.
Righ-f-way for Federal agencies.
Conveyance of lands.
=lstiug rights-f-way.
Effect on other laws.
Coordination of applications.
TITLE VI—DESIGNATED MANAGEMENT AREAS

Sec. 601. California desert conservation area.
Sec. 602. King range.
Sec. 603. Bureau of land management wildernessstudy.
TITLE VII—EFFECT ON EXISTING RIGHTS REPEAL OF EXISTING
LAW& SEVERABILITY
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

701.
702.
703.
704.
705.
706.
707.

Effect ou existing rights.
Repeal of lawsrelating to homesteading and small tracts.
Repeal of lawsrebted to disposals.
Repeal of withdrawallaws.
Repeal of lawsrebting to administration of public lands.
Repeal of lawsrekting to righ~f-way.
Severability.
TITLE

I—SHORT
POLICY,

TITLE,
DECLARATION
AND DEFINITIONS

OF

SHORT TITLE

~.
101. This Act may be cited as the “Federal Land Policy and Management Act of 1976”. (90 Stat. 2744; 43 U.S.C. $1701 note)
DECLARATION OF POLICY

%. 102. (a) The Congress declares that it is the policy of the United
States that—
(1) the public lands be retained in Federal ownership, unless as a result
of the land use planning procedure provided for in this Act, it is determined that disposal of a particular parcel will serve the national interest;
(2) the national interest will be best realized if the public lands and
their resources are periodically and systematically inventoried and their
present and future use is projected through a land use planning process
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coordinated with other Federal and State planning efforts;
(3) public lands not previously designated for any specific use and all
existing classifications of public lands that were effected by executive
action or statute before the date of enactment of this Act be reviewed in
accordance with the provisions of this Act;
(4) the Congress exercise its constitutional authority to withdraw or
otherwise designate or dedicate Federal lands for specified purposes and
that Congress delineate the extent to which the Executive may withdraw
lands without legislative action;
(5) in administering public land statutes and exercising discretionary
authority granted by them, the Secretary be required to establish comprehensive rules and regulations after considering the views of the general
public; and to structure adjudication procedures to assure adequate third
party participation, objective administrative review of initial decisions,
and expeditious decisionmaking;
(6) judicial review of public land adjudication decisions be provided by
law;
(7) goals and objectives be established by law as guidelines for public
land use planning, and that management be on the basis of multiple use
and sustained yield unless otherwise specified by law;
(8) the public lands be managed in a manner that will protect the quality
of scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and archaeological values; that, where appropriate, will preserve and protect certain public lands in their natural
condition; that will provide food and habitat for fish and wildlife and
domestic animals; and that will provide for outdoor recreation and human
occupancy and use;
(9) the United States receive fair market value of the use of the public
lands and their resources unless otherwise provided for by statute;
(10) uniform procedures for any disposal of public land, acquisition of
non-Federal land for public purposes, and the exchange of such lands be
established by statute, requiring each disposal, acquisition, and exchange
to be consistent with the prescribed mission of the department or agency
involved, and reserving to the Congress review of disposals in excess of
a specified acreage;
(11) regulations and plans for the protection of public land areas of
critical environmental concern be promptly developed;
(12) the public lands be managed in a manner which recognizes the
Nation’s need for domestic sources of minerals, food, timber, and fiber
from the public lands including implementation of the Mining and Minerals Policy Act of 1970 (84 Smt. 1876, 30 U.S.C. 21a) as it pertains to
the public lands; and
(13) the Federal Government should, on a basis equitable to both the
Federal and local taxpayer, provide for payments to compensate States
and local governments for burdens created as a result of the immunity
of Federal lands from State and local taxation.
(b) The policies of this Act shall become effective only as specific stitutory
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authority for their implementation is erected by this Act or by subsequent
legislation and shall then be construed as supplemental to and not in derogation of the purposes for which public lands are administered under
other provisions of law. (90 Stat. 2744; 43 U.S.C. $1701)
DEFINITIONS

Sec. 103. Without altertig in any way the meaning of the following terms
as used in any other statute, whether or not such statute is referred to in,
or amended by, this Act, as used in this Act—
(a) [Areas of eriticd environmental
concern.]—The
term “areas of
critical environmental concern” means areas within the public lands where
special management attention is required (when such areas are developed
or used or where no development is required) to protect and prevent irreparable damage to important historic, cultural, or scenic values, fish and
wildlife resources or other natural systems or processes, or to protect life
and safety from natural hazards.
b) [Holder.1—The
term “holder” means any State or local governmental
entity, individual, partnership, corporation, association, or other business
entity receiving or using a right-f-way under title V of this Act.
(c) [Multiple use.]-The
term “multiple use” means the management of
the public lands and their various resource values so that they are utilized
in the combination that will best meet the present and future needs of the
American people; making the most judicious use of the land for some or
all of these resources or related services over areas brge enough to provide
sufficient latitude for periodic adjustments in use to conform to changing
needs and conditions; the use of some hd for less than all of the resources;
a combination of balanced and diverse resource uses that takes into account
the long-term needs of future generations for renewable and nonrenewable
resources, including, but not limited to, recreation, range, timber, minerals,
watershed, wildlife and fish, and natural scenic, scientific and historical
values; and harmonious and coordinated management of the various resources without permanent impairment of the productivity of the land and
the quality of the environment with consideration being given to the relative
values of the resources and not necessarily to the combination of uses that
will give the greatest economic return or the greatest unit output.
(d) [Public involvement.]-The
term “public involvement” means the
opportunity for participation by affected citizens in rulemaking, decisionmaking, and planning with respect to the public lands, includlng public
meetings or hearings held at locations near the affected lands, or advisory
mechanisms, or such other procedures as may be necessary to provide public
comment in a particubr instance.
(e) [Public lands.]-The
term “public lands” means any land and interest
in land owned by the United States within the several States and administered by the Secretary of the Interior through the Bureau of Land Management, without regard to how the United States acquired ownership,
except—
(1) lands located on the Outer Continental Shelf; and
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(2) lands held for the benefit of Indians, Aleuts, and Eskimos.
(f) [Wght-of-way.]—The
term “right-of-way”
includes an easement,
lease, permit, or license to occupy, use, or traverse public lands granted for
the purpose listed in title V of this Act.
unless specifically designated
(g) [wreti~.]-The
term “Secretary”,
otherwise, means the Secretary of the Interior.
(h) [Sustained yield.]-The
term “sustained yield” means the achievement and maintenance in perpetuity of a high-level annual or regular periodic output of the various renewable resources of the public lands
consistent with multiple use.
(i) [Wilderness.]—The
term “wilderness” as used in section 603 shall
have the same meaning as it does in section 2(c) of the Wilderness Act (78
Stat. 890; 16 U.S.C. 1131-1136).
~) [Withdrawal]-The
term “withdrawal” means withholding an area
of Federal hd from settlement, sale, location, or entry under some or all
of the general land laws, for the purpose of limiting activities under those
laws in order to maintain other public values in the area or reserving the
area for a particular public purpose or program; or transferring jurisdiction
over an area of Federal land, other than “property” governed by the Federal Property and Administrative Services Act, as amended (40 U.S.C. 472)
from one department, bureau or agency to another department, bureau or
agency.
(k) [Allotment
management
plan.]—An
“allotment
management
plan’’means a document prepared in consultation with the lessees or permitters involved, which applies to livestock operations on the public lands
or on lands within National Forests in the eleven contiguous Western States
and which:
(1) prescribes the manner in, and extent to, which livestock operations
will be conducted in order to meet the multiple-use, sustained-yield, economic and other needs and objectives as determined for the lands by the
Secretary concerned; and
(2) describes the type, location, ownership, and general specifications
for the range improvements to be installed and maintained on the lands
to meet the livestock grazing and other objectives of land management;
and
(3) contains such other provisions relating to livestock grazing and other
objectives found by the Secretary concerned to be consistent with the
provisions of this Act and other applicable law.
(1) [Principal or major uses.]—The term “principal or major uses” includes, and is limited to, domestic livestock grazing, fish and wildlife development and utilization, mineral exploration and production, rights-ofway, outdoor recreation, and timber production.
(m) [Department.]-The
term “department”
means a unit of the executive branch of the Federal Government which is headed by a member
of the President’s Cabinet and the term “agency” means a unit of the
executive branch of the Federal Government which is not under the jurisdiction of a head of a department.
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(n) [Bureau.]-The
term “Bureau (sic) means the Bureau of Land Management.
(o) [Eleven contiguous Western States.]—The term “eleven contiguous
Western States” means the States of Arizona, California, Colorado, Idaho,
Montana, Nevada, New Mexico, Oregon, Utah, Washington, and Wyoming.
(p) [Grazing ~rrnit
and lea*.]—The
term “grazing permit and lease”
means any document authorizing use of public lands or lands in National
Forests in the eleven contiguous western States for the purpose of grazing
domestic livestock. (90 Stat. 2745; 43 U.S.C. $ 1702)
TITLE

II—LAND

USE PLANNING;
LAND ACQUISITION
AND DISPOSITION

INVENTORY AND IDENTIFICATION

Sec. 201. (a) [Prepare and maintain inventory.]-The
Secretary skll
prepare and maintain on a continuing basis an inventory of all public lands
and their resource and other values (including, but not limited to, outdoor
recreation and scenic values), giving priority to areas of critical environmental concern. This inventory shall be kept current so as to reflect changes
in conditions and to identify new and emerging resource and other values.
The preparation and maintenance of such inventory or the identification
of such areas sbll not, of itself, change or prevent change of the management or use of public lands.
b) [Boundaries of public lmds.]—As
funds and manpower are made
available, the Secretary shall ascertain the boundaries of the public lands;
provide means of public identification thereof including, where appropriate,
signs and maps; and provide State and local governments with data from
the inventory for the purpose of planning and regulating the uses of nonFederal lands in proximity of such public lands. (90 Stat. 2747; 43 U.S.C.
~ 1711)
LAND USE PLANNING

Sec. 202. (a) [Land use plans.]—The
Secretary shall, with public involvement and consistent with the terms and conditions of this Act, develop,
maintain, and, when appropriate, revise land use plans which provide by
tracts or areas for the use of the public lands. Land use plans shall be
developed for the public lands regardless of whether such lands previously
have been classified, withdrawn, set aside, or otherwise designated for one
or more uses.
In the development and revision of
b) [Land use plans cootination.]—
land use plans, the Secretiry of Agriculture shall coordinate land use plans
for lands in the National Forest System with the land use planning and
management programs of and for Indian tribes by, among other things,
considering the policies of approved tribal land resource management programs.
(c) [Criteria for development and revision of land use plans.]—In the
development and revision of land use plans, the Secretary shall—
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(1) use and observe the principles of multiple use and sustained yield
set forth in this and other applicable kw;
(2) use a systematic interdisciplinary approach to achieve integrated
consideration of physical, biological, economic, and other sciences;
(3) Give priority to the designation and protection of areas of critical
environmental concern;
(4) rely, to the extent it is available, on the inventory of the public
hds. their resources. and other values:
(5) “consider present and potential uses of the public lands;
(6) consider the relative scarcity of the values involved and the availability of alternative means (includlng recycling) and sites for realization
of those values;
(7) weigh long-term benefits to the public a~inst short-term benefits;
(8) provide for compliance with applicable pollution control laws, includlng State and Federal air, water, noise, or other pollution standards
or implementation plans; and
(9) to the extent consistent with the laws governing the administration
of the public lands, coordinate the land use inventory, planning, and
management activities of or for such lands with the land use planning
and management programs of other Federal departments and agencies
and of the States and local governments within which the lands are located, including, but not limited to, the statewide outdoor recreation
plans developed under the Act of September 3, 1964 (78 Stat. 897), as
amended, and of or for Indian tribes by, among other things, considering
the policies of approved State and tribal land resource management programs. In implementing this directive, the Secretary shall, to the extent
he finds practical, keep apprised of State, local, and tribal land use plans;
assure that consideration is given to those State, local, and tribal plans
that are germane in the development of land use plans for public lands;
assist in resolving, to the extent practical, inconsistencies between Federal
and non-Federal Government plans, and shall provide for meaningful
public involvement of State and local government officials, both elected
and appointed, in the development of land use programs, land use regulations, and land use decisions for public lands, includlng early public
notice of proposed decisions which may have a significant impact on nonFederal lands. Such officials in each State are authorized to furnish advice
to the Secretary with respect to the development and revision of land use
plans, land use guidelines, land use rules, and land use regulations for
the Dublic lands within such State and with res~ect to such other land
use ‘rotters as may be referred to them by him: Land use plans of the
Secretary under this section shall be consistent with State and local plans
to the maximum extent he finds consistent with Federal law and the
purposes of this Act.
(d) [Review of existhg plans.]—Any classification of public lands or any
lztnd use plan in effect on the date of enactment of this Act is subject to
review in the land use planning process conducted under this section, and
all public lands, regardless of classification, are subject to inclusion in any
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land use pk developed pursuant to this section. The Secretary may modify
or terminate any such classification consistent with such land use plans.
(e) [Implementation
of land use plans.]—The
Secremry may issue management decisions to implement bd use plans developed or revised under
t~ls section in accordance with the following
(1) Such decisions, including but not limited to exclusions (that is, total
elimimtion) of one or more of the principal or major uses made by a
management decision shall remain subject to reconsideration, modKlcation, and termination through revision by the Secretary or his delegate,
under the provisions of this section, of the land use plan involved.
(2) Any management decision or action pursuant to a management
decision that excludes (that is, tomlly eliminates) one or more of the
principal or major uses for two or more years with respect to a tract of
land of one hundred thousand acres or more shall be reported by the
Secretary to the House of Representatives and the Senate. If within ninety
days from the giving of such notice (exclusive of days on which either
House has adjourned for more than three consecutive days), the Congress
adopts a concurrent resolution of nonapproval of the management decision or action, then the management decision or action shall be prompdy
terminated by the Secretary. If the committee to which a resolution has
been referred during the said ninety day period, has not reported it at
the end of thirty calendar days after its referral, it shall be in order to
either discharge the committee from further consideration of such resolution or to discharge tie committee from consideration of any other
resolution with respect to the management decision or action. A motion
to discharge may be made only by an individual favoring the resolution,
shall be highly privileged (except that it may not be made after the committee has reported such a resolution), and debate thereon shall be limited
to not more than one hour, to be divided equally between those favoring
and those opposing the resolution. An amendment to the motion shall
not be in order, and it shall not be in order to move to reconsider the
vote by which the motion was agreed to or disagreed to. If the motion
to discharge is agreed to or disagreed to, the motion may not be made
with respect to any other resolution with respect to the same management
decision or action. When the committee has reprinted, or has been discharged from further consideration of a resolution, it shall at any time
thereafter be in order (even though a previous motion to the same effect
has been disagreed to) to move to proceed to the consideration of the
resolution. The motion shall be highly privileged and shall not be debatable. An amendment to the motion shall not be in order, and it shall
not be in order to move to reconsider the vote by which the motion was
agreed to or disagreed to.
(3) Withdrawals made pursuant to section 204 of this Act maybe used
in carrying out management decisions, but public kds shall be removed
from or restored to the operation of the Mining Law of 1872, as amended
(R.S. 2318-2352;
30 U.S.C. 21 et seq.) or transferred to another department, bureau, or agency only by withdrawal action pursuant to sec-
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tion 204 or other action pursuant to applicable law: Prwided,
That
nothing in this section shall prevent a wholly owned Government corporation from acquiring and holding rights as a citizen under the Mining
Law of 1872.
(f) [Public involvement.]—The
Secretary shall allow an opportunity for
public involvement and by regulation shall establish procedures, including
public hearings where appropriate, to give Federal, State, and local governments and the public, adequate notice and opportunity to comment upon
and participate in the formulation of plans and programs relating to the
management of the public lands. (90 Stat. 2747; 43 U.S.C. $ 1712)
SALES

See. 203. (a) [Disposal criteria.]-A
tract of the public lands (except land
in units of the National Wilderness Preservation System, National Wild and
Scenic Rivers Systems, and National System of Trails) may be sold under
this Act where, as a result of land use planning required under section 202
of this Act, the Secretary determines that the sale of such tract meets the
following disposal criteria:
(1) such tract because of its location or other characteristics is di~cult
and uneconomic to manage as part of the public lands, and is not suitable
for management by another Federal department or agency; or
(2) such tract was acquired for a specific purpose and the tract is no
longer required for that or any other Federal purpose; or
(3) disposal of such tract will serve important public objectives, including but not limited to, expansion of communities and economic development, which cannot be achieved prudently or feasibly on land other
than public land and which outweigh other public objectives and values,
including, but not limited to, recreation and scenic values, which would
be served by maintaining such tract in Federal ownership.
@) [Desert land of a@culturd
value.]—Where
the Secretary determines that land to be conveyed under clause (3) of subsection (a) of this
section is of agricultural value and is desert in character, such hnd shall be
conveyed either under the sale authority of this section or in accordance
with other existing law.
(c) [Sale of public lands in excess of 2,500 acres.]—Where
a tract of
the public lands in excess of two thousand five hundred acres has been
designated for sale, such sale may be made only after the end of the ninety
days (not counting days on which the House of Representatives or the Senate
has adjourned for more than three consecutive days) beginning on the day
the Secretary has submitted notice of such designation to the Senate and
the House of Representatives, and then only if the Congress has not adopted
a concurrent resolution stating that such House does not approve of such
designation. If the committee to which a resolution has been referred during
the said ninety day period, has not reported it at the end of thirty calendar
days after its referral, it shall be in order to either discharge the committee
from further consideration of such resolution or to discharge the committee
from consideration of any other resolution with respect to the designation.
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A motion to discharge may be made only by an individual favoring the
resolution, shall be highly privileged (except that it may not be made after
the committee has reported such a resolution), and debate thereon shall be
limited to not more than one hour, to be divided equally between those
favoring and those opposing the resolution. An amendment to the motion
shall not be in order, and it shall not be in order to move to reconsider the
vote by which the motion was agreed to or disagreed to. If the motion to
discharge is agreed to or disagreed to, the motion may not be made with
respect to any other resolution with respect to the same designation. When
the committee has reprinted, or has been discharged horn further consideration of a resolution, it shall at any time thereafter be in order (even
though a previous motion to the same effect has been disagreed to) to move
to proceed to the consideration of the resolution. The motion shall be highly
privileged and shall not be debatable. An amendment to the motion shall
not be in order, and it shall not be in order to move to reconsider the vote
by which the motion was agreed to or disagreed to.
(d) [Sales price.]-Sales
of public lands shall be made at a price not less
than their fair market value as determined by the Secretary.
(e) [Size of trati.]-The
Secretary shall determine and establish the size
of tracts of public lands to be sold on the basis of the land use capabilities
and development requirements of the lands; and, where any such tract which
is judged by the Secretary to be chiefly valuable for agriculture is sold, its
size shall be no larger than necessary to support a family-sized farm.
(f) [Potential purchasers.]— Sales of public lands under this section shall
be conducted under competitive bidding procedures to be established by
the Secretary. However, where the Secremry determines it necessary and
proper in order (1) to assure equitable distribution among purchasers of
lands, or (2) to recognize equitable considerations or public policies, including but not limited to, a preference to users, he may sell those lands
with modified competitive bidding or without competitive bidding. In recognizing public policies, the Secretary shall give consideration to the following potential purchasers:
(1) the State in which the land is located;
(2) the local government entities in such State which are in the vicinity
of the bnd;
(3) adjoining landowners;
(4) individuals; and
(5) any other person.
(g) [A=eptance
or ~jection
of offer.]—The
Secretary shall accept or
reject, in writing, any offer to purchase made through competitive bidding
at his invitation no later than thirty days after the receipt of such offer or,
in the case of a tract in excess of two thousand five hundred acres, at the
end of thirty days after the end of the ninety-day period provided in subsection (c) of this section, whichever is later, unless the offeror waives his
right to a decision within such thirty-day period. Prior to the expiration of
such periods the Secretary may refuse to accept any offer or may withdraw
any land or interest in land from sale under this section when he determines
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that consummation of the sale would not be consistent with this Act or
other applicable law. (90 Stat. 2750; 43 U.S.C. $ 1713)
WITHDRAWALS
*.
204. (a) [Withdrawal authotity.]-On
and after the effective date
of this Act the Secretary is authorized to make, modify, extend, or revoke
withdrawals but only in accordance with the provisions and limi~tions of
this section. The Secretary may delegate this withdrawal authority only to
individuals in the Office of the Secretary who have been appointed by the
President, by and with the advice and consent of the Senate.
b) [Notice k Federal R@ster.]—(1)
Within thirty days of receipt of an
application for withdrawal, and whenever he proposes a withdrawal on his
own motion, the Secretary shall publish a notice in the Federal Register
stating that the application has been submitted for filing or the proposal
has been made and the extent to which the land is to be segregated while
the application is being considered by the Secretary. Upon publication of
such notice the bd
shall be segregated from the operation of the public
land laws to the extent specified in the notice. The segregative effect of the
application shall terminate upon (a) rejection of the application by the Secrewry, @) withdrawal of lands by the Secretary, or (c) the expiration of two
years from the date of the notice.
(2) The publication provisions of this subsection are not applicable to
withdrawals under subsection (e) hereof.
(c) [Notification to ConWess.]—(1)
On and after the dates of approval
of this Act a withdrawal aggregating five thousand acres or more may be
made (or such a withdrawal or any other withdrawal involving in the aggregate five thousand acres or more which terminates after such date of
approval may be extended) only for a period of not more than twenty years
by the Secretary on hls own motion or upon request by a department or
agency head. The Secretary shall notify both Houses of Congress of such
a withdrawal no bter than its effective date and the withdrawal shall
terminate and become ineffective at the end of ninety days (not counting
days on which the Senate or the House of Representatives has adjourned
for more than three consecutive days) beginning on the day notice of such
withdrawal has been submitted to the Senate and the House of Representatives, if the Congress has adopted a concurrent resolution stating that
such House does not approve the withdrawal. If the committee to which a
resolution has been referred during the said ninety day period, has not
reported it at the end of thirty calendar days after its referral, it shall be
in order to either discharge the committee from further consideration of
such resolution or to discharge the committee from consideration of any
other resolution with respect to the Presidential recommendation. A motion
to discharge may be made only by an individual favoring the resolution,
shall be highly privileged (except that it may not be made after the committee has reported such a resolution), and debate thereon shall be limited
to not more than one hour, to be divided equally between those favoring
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and those opposing the resolution. An amendment to the ‘motion shall not
be in order, and it shall not be in order to move to reconsider the vote by
which the motion was agreed to or disagreed to. If the motion to discharge
is agreed to or disagreed to, the motion may not be made with respect to
any other resolution with respect to the same Presidential recommendation.
When the committee has reprinted, or has been discharged from further
consideration of a resolution, it shall at any time thereafter be in order
(even though a previous motion to the same effect has been disagreed to)
to move to proceed to the consideration of the resolution. The motion shall
be highly privileged and shall not be debatable. An amendment to the
motion shall not be in order, and it shall not be in order to move to reconsider the vote by which the motion was agreed to or disagreed to.
(2) With the notices required by subsection (c)(1) of this section and within
three months after filing the notice under subsection (e) of this section, the
Secretary shall furnish to the committees—
(1) a clear expknation of the proposed use of the land involved which
led to the withdrawal;
(2) an inventory and evaluation of the current natural resource uses
and values of the site and adjacent public and nonpublic land and how
it appears they will be affected by the proposed use, includlng particularly
aspects of use that might cause degradation of the environment, and also
the economic impact of the change in use on individuals, local communities, and the Nation;
(3) an identification of present users of the land involved, and how they
will be affected by the proposed use;
(4) an analysis of the manner in which existing and potential resource
uses are incompatible with or in conflict with the proposed use, together
with a statement of the provisions to be made for continuation or
termination of existing uses, including an economic analysis of such continuation or termination;
(5) an mlysis of the manner in which such lands will be used in relation
to the specific requirements for the proposed use;
(6) a statement as to whether any suiuble alternative sites are available
(including cost estimates) for the proposed use or for uses such a withdrawal would displace;
(7) a statement of the consulution which has been or will be had with
other Federal departments and agencies, with regional, State, and local
government bodies, and with other appropriate individuals and groups;
(8) a stitement indicating the effect of the proposed uses, if any, on
State and local government interests and the regional economy;
(9) a statement of the expected length of time needed for the withdrawal;
(10) the time and place of hearings and of other public involvement
concerning such withdrawal;
(11) the place where the records on the withdrawal can be examined
by interested parties; and
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(12) a report prepared by a qualified mining engineer, engineering
geologist, or geologist which shall include but not be limited to information on: general geology, known mineral deposits, past and present
mineral production, mining claims, mineral leases, evaluation of future
mineral potential, present and potential market demands.
(d) [Withdrawal of less than 5,000 acres.]-A
withdrawal aggregating
less than five thousand acres may be made under this subsection by the
Secretary on his own motion or upon request by a department or an agency
head—
(1) for such period of time as he deems desirable for a resource use;
or
(2) for a period of not more than twenty years for any other use,
includlng but not limited to use for administrative sites, location of facilities, and other proprietary purposes; or
(3) for a period of not more than five years to preserve such tract for
a specific use then under consideration by the Congress.
(e) [Emergency withdrawal.]-When
the Secretary determines, or when
the Committee on Interior and Insular Affairs of either the House of Representatives or the Senate notifies the Secretary, that an emergency situation
exists and that extraordinary measures must be taken to preserve values
that would otherwise be lost, the Secretary notwithstanding the provisions
of subsections (c)(1) and (d) of this section, shall immediately make a withdrawal and file notice of such emergency withdrawal with the Committees
on Interior and Insular Affairs of the Senate and the House of Representatives. Such emergency withdrawal shall be effective when made but shall
last only for a period not to exceed three years and may not be extended
except under the provisions of subsection (c)(1) or (d), whichever is applicable and @)(l) of this section. The information required, in subsection
(c)(2) of this subsection shall be furnished the committees within three
months after filing such notice.
(f) [Report to congressional
committees.]-All
withdrawals and extensions thereof, whether made prior to or after approval of this Act, having
a specific period shall be reviewed by the Secre@ry toward the end of the
withdrawal period and may be extended or further extended only upon
compliance with the provisions of subsection (c)(1) or (d), whichever is applicable, and only if the Secretary determines that the purpose for which
the withdrawal was first made requires the extension, and then only for a
period no longer than the length of the original withdrawal period. The
Secretary shall report on such review and extensions to the Committees on
Interior and Insular Affairs of the House of Representatives and the Senate.
(g) [Pending applications for withdrawal.]-All
applications for withdrawal pending on the date of approval of this Act shall be processed and
adjudicated to conclusion within fifteen years of the date of approval of
this Act in accordance with the provisions of this section. The segregative
effect of any application not so processed shall terminate on that date.
(h) [Public hearing.] —All new withdrawals made by the Secretary under
this section (except an emergency withdrawal made under subsection (e) of
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this section) shall be promulgated after an opportunity for a public hearing.
(i) [Lands administered by otier agencies.]—In the case of lands under
the administration of any department or agency other than the Department
of the Interior, the Secretaq shall make, modify, and revoke withdrawals
only with the consent of the head of the department or agency concerned,
exc,ept when the provisions of subsection (e) of this section apply.
~) [Wltidrawals
au~o~~
by @ngr*s.1-The
Secretary shall not
make, modify, or revoke any withdrawal created by Act of Congress; make
a withdrawal which can be made only by Act of Congress; modify or revoke
any withdrawal creating natioml monuments under the Act ofJune 8, 1906
(34 Stat. 225:16 U.S.C. 431-433); or modify, or revoke any withdrawal
which added lands to the National Wildlife Refuge System prior to the date
of approval of this Act or which thereafter adds lands to that System under
the terms of this Act. Nothing in this Act is intended to modify or change
any provision of the Act of February 27, 1976 (90 Stat. 199; 16 U.S.C.
668dd(a)).
~) [Appropriation
authoriaation.]— There is hereby authorized to be
appropriated the sum of $10,000,000 for the purpose of processing withdrawal applications pending on the effective date of this Act, to be avaibble
until expended.
(1) [Review of withdrawds.]-(1)
The Secretary shall, within fifteen years
of the date of enactment of this Act, review withdrawals existing on the
date of approval of this Act, in the States of Arizona, California, Colorado,
Idaho, Montana, Nevada, New Mexico, Oregon, Utah, Washington, and
Wyoming of(1) all Federal lands other than withdrawals of the public lands
administered by the Bureau of Land Management and of lands which, on
the date of approval of this Act, were part of Indian reservations and other
Indian holdings, the National Forest System, the National Park System, the
National Wildlife Refuge System, other kds administered by the Fish and
Wildlife Service or the Secretary through the Fish and Wildlife Service,
the National Wild and Scenic Rivers System, and the National System of
Trails; and (2) all public lands administered by the Bureau of Land Management and of lands in the National Forest System (except those in wilderness areas, and those areas formally identified as primitive or natural
areas or designated as national recreation areas) which closed the lands to
appropriation under the Mining Law of 1872 (17 Stat. 91, as amended; 30
U.S.C. 22 et seq.) or to leasing under the Mineral Leasing Act of 1920 (41
Stat. 437, as amended; 30 U.S.C. 181 et seq.).
(2) In the review required by paragraph (1) of this subsection, the Secretary shall determine whether, and for how long, the continuation of the
existing withdrawal of the lands would be, in his judgment, consistent with
the statutory objectives of the programs for which the kds were dedicated
and of the other relevant programs. The Secretary shall report his recommendations to the President, together with statements of concurrence
or nonconcurrence submitted by the heads of the departments or agencies
which administer the lands. The President shall transmit this report to the
President of the Senate and the Speaker of the House of Representatives,
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together with his recommendations for action by the Secretary, or for legislation. The Secre@ry may act to terminate withdrawals other than those
made by Act of the Congress in accordance with the recommendations of
the President unless before the end of ninety days (not counting days on
which the Senate and the House of Representatives has adjourned for more
than three consecutive days) beginning on the day the report of the President has been submitted to the Senate and the House of Representatives
the Congress has adopted a concurrent resolution indicating otherwise. If
the committee to which a resolution has been referred during the said ninety
day period, has not reported it at the end of thirty calendar days after its
referral, it shall be in order to either discharge the committee from further
consideration of such resolution or to discharge the committee from consideration of any other resolution with respect to the Presidential recommendation. A motion to discharge may be made only by an individual
favoring the resolution, shall be highly privileged (except that it may not
be made after the committee has reported such a resolution), and debate
thereon shall be limited to not more than one hour, to be divided equally
between those favoring and those opposing the resolution. An amendment
to the motion shall not be in order, and it shall not be in order to move to
reconsider the vote by which the motion was agreed to or disagreed to. If
the motion to discharge is agreed to or disagreed to, the motion may not
be made with respect to any other resolution with respect to the same
Presidential recommendation.
When the committee has reprinted, or has
been discharged from further consideration of a resolution, it shall at any
time thereafter be in order (even though a previous motion to the same
effect has been disagreed to) to move to proceed to the consideration of
the resolution. The motion shall be highly privileged and shall not be debatable. An amendment to the motion shall not be in order, and it shall
not be in order to move to reconsider the vote by which the motion was
agreed to or disagreed to.
(3) There are hereby authorized to be appropriated not more than
$10,000,000 for the purpose of paragraph (1) of this subsection to be available until expended to the Secretary and to the heads of other departments
and agencies which will be involved. (90 Stat. 2751; 43 U.S.C. $ 1714)
ACQUISITIONS

%. 205. (a) [National Forest System acquisitions-Limitation.
]-Notwithstanding any other provisions of law, the Secretary, with respect to the
public lands and the Secretary of Agriculture, with respect to the acquisition
of access over non-Federal lands to units of the National Forest System, are
authorized to acquire pursuant to this Act by purchase, exchange, donation,
or eminent domain, lands or interests therein: Prtided,
That with respect
to the public lands, the Secretary may exercise the power of eminent domain
only if necessary to secure access to public lands, and then only if the lands
so acquired are confined to as narrow a corridor as is necessary to serve
such purpose. Nothing in this subsection shall be construed as expanding
or limiting the authority of the Secretary of Agriculture to acquire land by
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eminent domain within the boundaries of units of the National Forest
System.
@) [Consistent A* land-plans.] —Acquisitions pursuant to this section shall be consistent with the mission of the department involved and
with applicable departmenwl land-use plans.
(c) [Acqui&
lands to become public lands.]-Lands
and interests in
lands acquired by the Secretary pursuant to this section or section 206 shall,
upon acceptance of title, become public lands, and, for the administration
of public land laws not repealed by this Act, shall remain public lands. If
such acquired lands or interests in lands are located within the exterior
boundaries of a grazing district established pursuant to the first section of
the Act of June 28, 1934 (48 Stat. 1269, as amended; 43 U.S.C. 315)
(commonly known as the “Taylor Grazing Act”), they shall become a part
of that district. kds
and interests in lands acquired pursuant to this section
which are within boundaries of the National Forest System may be tra~
ferred to the Secretary of Agriculture and shall then become National
Forest System knds and subject to all the laws, rules, and regulations ap
plicable thereto.
(d) [Applicability
of rules and re@ations.~Lands
and interests in
lands acquired by the Secre@ry of Agriculture pursuant to this section shall,
upon acceptance of title, become National Forest Syste+~:lands subject to
all the laws, rules, and regulations appicable thereto. (90 Sat. 2755; 43
U.s.c. $ 1715)
EXCHANGES

%. 206. [Exchange of lands.+A
tract of public knd or interests therein
may be disposed of by exchange by the Secretary under this Act and a tract
of land or interests therein within the National Forest System may be disposed of by exchange by the Secremry of Agriculture under applicable law
where the Secretary concerned determines that the public interest will be
well served by making that exchange: Prtided,
That when considering
public interest the Secretary concerned shall give full consideration to better
Federal land management and the needs of State and local people, including
needs for lands for the economy, community expansion, recreation areas,
food, fiber, minerals, and fish and wildlife and the Secretary concerned
finds that the values and the objectives which Federal lands or interests to
be conveyed may serve if remined in Federal ownership are not more than
the values of the non-Federal lands or interests and the public objectives
they could serve if acquired.
~) [AcuPtiee
oftifles.]-In
exercising the exchange authority granted
by subsection (a) or by section 205(a) of this Act, the Secretary may accept
title to any non-Federal land or interests therein in exchange for such knd,
or interests therein which he finds proper for transfer out of Federal ownership and which are located in the same State as the non-Federal land or
interest to be acquired. For the purposes of this subsection, unsurveyed
school sections which, upon survey by the Secretiry, would become State
lands, shall be considered as “non-Federal lands”. The values of the lands
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exchanged by the Secretary under this Act and by the Secretary of Agriculture under applicable law relating to lands within the National Forest
System either shall be equal, or if they are not equal, the values shall be
equalized by the payment of money to the grantor or to the Secretary
concerned as the circumstances require so long as payment does not exceed
25 per centum of the total value of the lands or interests transferred out
of Federal ownership. The Secretary concerned shall try to reduce the
amount of the payment of money to as small an amount as possible.
(c) [Applicabdity
of des
and regulations.]-Lands
acquired by exchange under this section by the Secretary which are within the boundaries
of the National Forest System may be transferred to the Secretary of Agriculture and shall then become National Forest System lands and subject
to all the laws, rules, and regulations applicable to the National Forest
System. Lands acquired by exchange by the Secretary under this section
which are within the boundaries of National Park, Wildlife Refuge, Wild
and Scenic Rivers, Trails, or any other System established by Act of Congress may be transferred to the appropriate agency head for administration
as part of such System and in accordance with the laws, rules, and regulations
applicable to such System. (90 Stat. 2756; 43 U.S.C. $ 1716)
QUALIFIED CONVEYEES

Sec. 207. [Disposition of lands only to American citizens.]-No
tract
of land may be disposed of under this Act, whether by sale, exchange, or
donation, to any person who is not a citizen of the United States, or in the
case of a corporation, is not subject to the laws of any State or of the United
States. (90 Stat. 2757; 43 U.S.C. $ 1717)
CONVEYANCES

SecSec. 208. [Issuance of patents — Terms and conditions.]-The
retary shall issue all patents or other documents of conveyance after any
disposal authorized by this Act. The Secretary shall insert in any such patent
or other document of conveyance he issues, except in the case of land
exchanges, for which the provisions of subsection 206(b) of this Act shall
apply, such terms, covenants, conditions, and reservations as he deems necessary to insure proper bnd use and protection of the public interest: Protided, That a conveyance of lands by the Secretary, subject to such terms,
covenants, conditions, and reservations, shall not exempt the grantee from
compliance with applicable Federal or State law or State land use plans:
Prwided further, That the Secretary shall not mke conveyances of public
lands containing terms and conditions which would, at the time of the
conveyance, constitute a violation of any law or regulation pursuant to State
and local land use plans, or programs. (90 Stat. 2757; 43 U.S.C. $ 1718)
RESERVATION AND CONVEYANCE OF MINERALS

See. 209. (a) [Reservation of mineral rights.]-All
conveyances of title
issued by the Secretary, except those involving land exchanges provided for
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in section 206, shall reserve to the United States all minerals in the lands,
together
with the right to prospect
for, mine, and remove the minerals
under applicable law and such regulations
as the Secretary
may prescribe,
except that if the Secretary
makes the findings specified in subsection ~)
of this section, the minerals may then be conveyed together with the surface
to the prospective
surface owner as provided in subsection @).
Secb) [Convwmce
Ofrnkerd
righti under cerhin conditions.]-The
retary, after consultation with the appropriate department or agency head,
may convey mineral interests owned by the United States where the surface
is or will be in non-Federal ownership, regardless of which Federal entity
may have administered the surface, if he finds (l) that there are no known
mineral values in the land, or (2) that the reservation of the mineral rights
in the United States is interfering with or precluding appropriate nonmineral development of the land and that such development is a more beneficial use of the land than mineral development.
(2) Conveyance of mineral interests pursuant to this section shall be made
only to the existing or proposed record owner of the surface, upon payment
of administrative costs and the fair market value of the interests being
conveyed.
(3) Before considering an application for conveyance of mineral interests
pursuant to this section—
(i) the secretary Shall require the deposit by the applicant of a sum of
money which he deems sufficient to cover administrative costs including,
but not limited to, costs of conducting an exploratory program to determine the character of the mineral deposits in the land, evaluating the
data obtained under the exploratory program to determine the fair market value of the mineral interests to be conveyed, and preparing and
issuing the documents of conveyance: Prwided, That, if the administrative
costs exceed tie deposit, the applicant shall pay the outstanding amount;
and, if the deposit exceeds the administrative costs, the applicant shall
be given a credit for or refund of the excess; or
(ii) the applicant, with the consent of the Secretary, shall have conducted, and submitted to the Secretary the results of, such an exploratory
program, in accordance with standards promulgated by the Secretary.
(4) Moneys paid to the Secretary for administrative costs pursuant to this
subsection shall be paid to the agency which rendered the service and deposited to the appropriation then current. (90 Stat. 2757; 43 U.S.C. $ 1719)
COORDINATION WITH STATE AND LOWL

GOVERNMENTS

Sec. 210. [Notification
of public officials.]-At
least sixty days prior to
offering for sale or otherwise conveying public lands under this Act, the
Secretary
shall notify the Governor
of the State within which such lands
are located and the head of the governing body of any political subdivision
of the State having zoning or other land use regulatory jurisdiction
in the
geographical
area within which such lands are located, in order to afford
the appropriate
body the opportunity
to zone or otherwise regulate,
or
change or amend existing zoning or other regulations
concerning
the use
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of such lands prior to such conveyance. The Secretary shall also promptly
notify such public officials of the issuance of the patent or other document
of conveyance for such lands. (90 Smt. 2758; 43 U.S.C. $ 1720)
OMITTED LANDS
Sec. 211. OMITTED LANDS.—(a) [Conveyance
of islands-Surveys.]—
The Secretary
is hereby authorized
to convey to States or their political
subdivisions under the Recreation
and Public Purposes Act (44 Stat. 741
as amended; 43 U.S.C. 869 et seq.), as amended, but without regard to the
acreage limitations contained
therein, unsurveyed
ishnds determined
by
the Secretary
to be public lands of the United States. The conveyance
of
hmaer, That such
any such island may be made without survey: Prtided,

island may be surveyed at the request of the applicant State or its political
subdivision if such State or subdivision donates money or services to the
Secretary for such survey, the Secretary accepts such money or services,
and such services are conducted pursuant to criteria established by the
Director of the Bureau of Land Management. Any such island so surveyed
shall not be conveyed without approval of such survey by the Secretary
prior to the conveyance.
b) [@nveyance
of lands omitted from surveys-Survey
required—
Conveyance to occupant.]-(1)
The Secretary is authorized to convey to
States and their political subdivisions under the Recreation and Public Purposes Act, but without regard to the acreage limitations contained therein,
lands other than islands determined by him after survey to be public lands
of the United States erroneously or fmudulently omitted from the original
surveys (hereinafter referred to as “omitted lands’ ‘). Any such conveyance
shall not be made without a survey: Prwided, That the prospective recipient
may donate money or services to the Secretary for the surveying necessary
prior to conveyance if the Secretary accepts such money or services, such
services are conducted pursuant to criteria established by the Director of
the Bureau of Land Management, and such survey is approved by the
Secretary prior to the conveyance.
(2) The Secretary is authorized to convey to the occupant of any omitted
lands which, after survey, are found to have been occupied and developed
for a five-year period prior to January 1, 1975, if the Secretary determines
that such conveyance is in the public interest and will serve objectives which
outweigh all public objectives and values which would be served by retaining
such lands in Federal ownership. Conveyance under this subparagraph shall
be made at not less than the fair market value of the land, as determined
by the Secretary, and upon payment in addition of administrative costs,
including the cost of making the survey, the cost of appraisal, and the cost
of making the conveyance.
(c) [Coordination
wifi local agencies.]—(1)
No conveyance shall be
made pursuant to this section until the relevant State government, local
government, and areawide planning agency designated pursuant to section
204 of the Demonstration Cities and Metropolitan Development Act of
1966 (80 Stat. 1255, 1262) and/or title IV of the Intergovernmental CO
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operation Act of 1968 (82 Stat. 1098, 1103–4) have notified the Secretary
as to the consistency of such conveyance with applicable State and local
government land use plans and programs.
(2) The provisions of section 210 of this Act shall be applicable to all
conveyances under this section.
(d) [Provision not appUcable.]—The
final sentence of section 1(c) of the
Recreation and Public Purposes Act shall not be applicable to conveyances
under this section.
(e) [Limitations on use of conveyance.]-No
conveyance pursuant to
this section shall be used as the basis for determining tie baseline between
Federal and State ownership, the boundary of any State for purposes of
determining the extent of a State’s submerged lands or the line of demarcation of Federal jurisdiction, or any similar or related purpose.
(f) [Provisions not applicable.]—The
provisions of this section shall not
apply to any lands within the National Forest System, defined in the Act
of August 17, 1974 (88 Smt. 476; 16 U.S.C. 1601), the National Park
System, the National Wildlife Refuge System, and the National Wild and
Scenic Rivers System.
(4 [Ex~ting Aw unaffWt~.]Nothing
in this section shall supersede the
provisions of the Act of December 22, 1928 (45 Stat. 1069; 43 U.S.C.
1068), as amended, and the Act of May 31, 1962 (76 Stat. 89), or any other
Act authorizing the sale of specific omitted lands. (90 Stat. 2758; 43 U.S.C.
~ 1721)
RECREATION AND PUBLIC PURPOSES ACT

See. 212. [Recreation and Public Purposes Act amended.]-The
Recreation and Public Purposes Act of 1926 (44 Stat. 741, as amended; 43
U.S.C. 869–4), as amended, is further amended as follows:
(a) The second sentence of subsection (a) of the first section of that Act
(43 U.S.C. 869(a)) is amended to read as follows: “Before the land maybe
disposed of under this Act it must be shown to the satisfaction of the Secremry that the land is to be used for an established or definitely proposed
project, that the land involved is not of national significance nor more than
is reasombly necessary for the proposed use, and that for proposals of over
640 acres comprehensive land use plans and zoning regulations applicable
to the area in which the public lands to be disposed of are located have
been adopted by the appropriate State or local authority. The Secretary
shall provide an opportunity for participation by affected citizens in disposals under this Act, including public hearings or meetings where he deems
it appropriate to provide public comments, and shall hold at least one public
meeting on any proposed disposal of more than six hundred forty acres
under this Act.”
@) Subsection @)(i) of the first section of that Act (43 U.S.C. 869(b)) is
amended to read as follows:
“@) Conveyances made in any one calendar year shall be limited as
follows:
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“(i) For recreational purposes:
“(A) to any State or the State park agency or any other agency having
jurisdiction over the State park system of such State designated by the
Governor of that State as its sole representative for acceptance of lands
under this provision, hereinafter referred to as the State, or to any
political subdivision of such State, six thousand four hundred acres,
and such additional acreage as may be needed for small roadside parks
and rest sites of not more than ten acres each.
“(B) To any nonprofit corporation or nonprofit association, six
hundred and forty acres.
“(C) No more than twenty-five thousand six hundred acres maybe
conveyed for recreational purposes under this Act in any one State per
calendar year. Should any Stite or political subdivision, however, fail
to secure, in any one year, six thousand four hundred acres, not counting lands for small roadside parks and rest sites, conveyances may be
made thereafter if pursuant to an application on file with the Secretary
of the Interior on or before the last day of said year and to the extent
that the conveyance would not have exceeded the limititations of said
year.”.
(c) Section 2(a) of that Act (43 U.S.C. 869-1) is amended by inserting
“or recreational
purposes”
immediately
after “historic-monument
purposes”.
(d) Section 2(b) of that Act (43 U.S.C. 869-1) is amended by adding “,
except that leases of such lands for recreational purposes shall be made
without monetary consideration”
after the phase “reasonable annual
rental”. (90 stat. 2759)
NATIONAL FOREST TOWNSITES

=.
213. The Act of July 31, 1958 (72 Stit. 438, 7 U.S.C. 1012a, 16
U.S.C. 478a), is amended to read as follows: “When the Secretary of Agriculture determines that a tract of National Forest System land in Alaska
or in the eleven contiguous Western States is located adjacent to or contiguous to an established community, and that transfer of such land would
serve indigenous community objectives that outweigh the public objectives
and values which would be served by maintaining such tract in Federal
ownership, he may, upon application, set aside and designate as a townsite
an area of not to exceed six hundred and forty acres of National Forest
System land for any one application. After public notice, and satisfactory
showing of need therefor by any county, city, or other local governmental
subdivision, the Secretary may offer such area for sale to a governmental
subdivision at a price not less than the fair market value thereofi Prwtied,
hmmer, That the Secretary may condition conveyances of townsites upon
the enactment, maintenance, and enforcement of a valid ordinance which
assures any land so conveyed will be controlled by the governmental subdivision so that use of the area will not interfere with the protection, management, and development of adjacent or contiguous National Forest
System lands:’ (90 Stat. 2760)
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TRESPASS ACT

See. 214. (a) [Right of first refisal.]-Not
withstanding the provisions
of the Act of September 26, 1968 (82 S@t. 870; 43 U.S.C. 1431-1435),
hereinafter called the ‘‘ 1968 Act”, with respect to applications under the
1968 Act which were pending before the Secretary as of the effective date
of this subsection and which he approves for sale under the criteria prescribed by the 1968 Act, he shall give the right of first refusal to those
having a preference right under section 2 of the 1968 Act. The Secretary
shall offer such lands to such preference right holders at their fair market
value (exclusive of any values added to the land by such holders and their
predecessors in interest) as determined by the Secretary as of September
26, 1973.
Within three years after the date of approval of this
b) [Notification.]—
Act, the Secre@ry shall notify the filers of applications subject to paragraph
(a) of this section whether he will offer them the lands applied for and at
what price; that is, their fair market value as of September 26, 1973, excluding any value added to the lands by the applicants or their predecessors
in interest. He will also notify the President of the Senate and the Speaker
of the House of Representatives of the lands which he has determined not
to sell pursuant to paragraph (a) of this section and the reasons therefor.
With respect to such lands which the Secretary determined not to sell, he
shall take no other action to convey those lands or interests in them before
the end of ninety days (not counting days on which the House of Representatives or the Senate has adjourned for more than three consecutive
days) beginning on the date the Secretary b submitted such notice to the
Senate and House of Representatives. If, during that ninety-day period, the
Congress adopts a concurrent resolution stating the length of time such
suspension of action should continue, he shall continue such suspension for
the specified time period. If the committee to which a resolution has been
referred during the said ninety-day period, has not reported it at the end
of thirty calendar days after its referral, it shall be in order to either discharge the committee from further consideration of such resolution or to
discharge the committee from consideration of any otier resolution with
respect to the suspension of action. A motion to discharge may be made
only by an individual favoring the resolution, shall be highly privileged
(except that it may not be made after the committee has reported such a
resolution), and debate thereon shall be limited to not more than one hour,
to be divided equally between those favoring and those opposing the resolution. An amendment to the motion shall not be in order, and it shall
not be in order to move to reconsider the vote by which the motion was
agreed to or disagreed to, the motion may not be made with respect to any
other resolution with respect to the same suspension of action. When the
committee has reprinted, or has been discharged from further consideration
of a resolution, it shall at any time thereafter be in order (even though a
previous motion to the same effect has been disagreed to) to move to proceed to the consideration of the resolution. The motion shall be highly

October
2984

FEDERAL

LAND POLICY

AND MANAGEMENT—SEC.

21, 1976
214(c)

privileged and shall not be debatable. An amendment to the motion shall
not be in order, and it shall not be in order to move to reconsider the vote
by which the motion was agreed to or disagreed to.
(c) [@repletion
of applications.]-Within
five years after the date of
approval of this Act, the Secretary shall complete the processing of all
applications filed under the 1968 Act and hold sales covering all lands which
he has determined to sell thereunder. (90 Stat. 2760; 43 U.S.C. $ 1722)
TITLE

III—ADMINISTRATION

BLM DIRECTORATE AND FUNCTIONS

3ee. 301. (a) The Bureau of Land Management established by Reorganization Plan Numbered 3, of 1946 (5 U .S.C. App. 519) shall have as its head
a Director. Appointments to the position of Director shall hereafter be made
by the President, by and with the advice and consent of the Senate. The
Director of the Bureau shall have a broad background and substantial experience in public land and mtural resource management. He shall carry
out such functions and shall perform such duties as the Secretary may
prescribe with respect to the management of lands and resources under his
jurisdiction according to the applicable provisions of this Act and any other
applicable law.
(b) Subject to the discretion granted to him by Reorganization Plan Numbered 3 of 1950 (43 U.S.C. 1451 note), the Secretary shall carry out through
the Bureau all functions, powers, and duties vested in him and relating to
the administration of laws which, on the date of enactment of this section,
were carried out by him through the Bureau of Land Management established by section 403 of Reorganization Plan Numbered 3 of 1946. The
Bureau shall administer such laws according to the provisions thereof existing as of the date of approval of this Act as modified by the provisions
of this Act or by subsequent law.
(c) In addition to the Director, there shall be an Associate Director of
the Bureau and so many Assistant Directors, and other employees, as may
be necessary, who shall be appointed by the Secretary subject to the provisions of title 5, United States Code, governing appointments in the competitive service, and shall be paid in accordance with the provisions of
chapter 51 and subchapter 3 of chapter 53 of such title relating to classification and General Schedule pay rates.
(d) Nothing in this section shall affect any regulation of the Secretary
with respect to the administration of laws administered by him through the
Bureau on the date of approval of this section. (90 Stat. 2762; 43 U.S.C.
$ 1731)
MANAGEMENT OF USE, OCCUPANCY, AND DEVELOPMENT

See. 302. (a) The Secretary shall manage the public lands under principles
of multiple use and sustained yield, in accordance with the land use plans
developed by him under section 202 of this Act when they are available,
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except that where a tract of such public land has been dedicated to specific
uses according to any other provisions of law it shall be managed in accordance with such law.
(b) In managing the public lands, the Secretary shall, subject to this Act
and other applicable hw and under such terms and conditions as are consistent with such law, regulate, through easements, permits, leases, licenses,
published rules, or other instruments as the Secretary deems appropriate,
the use, occupancy, and development of the public lands, including, but
not limited to, long-term leases to permit individuals to utilize public lands
for habitation, cultivation, and the development of small trade or manufacturing concerns: Prwided, That unless otherwise provided for by law,
the Secretary may permit Federal departments and agencies to use, occupy,
and develop public lands only through rights-of-way under section 507 of
this Act, withdrawals under section 204 of this Act, and, where the proposed
use and development are similar or closely related to the programs of the
Secretary for the public lands involved, cooperative agreements under subsection @) of section 307 of this Act: Prwided further, That nothing in this
Act shall be construed as authorizing the Secretary concerned to require
Federal permits to hunt and fish on public lands or on lands in the National
Forest System and adjacent waters or as enlarging or diminishing the responsibility and authority of the Smtes for management of fish and resident
wildlife. However, the Secretary concerned may designate areas of public
land and of lands in the National Forest System where, and establish periods
when, no hunting or fishing will be permitted for reasons of public safety,
administration, or compliance with provisions of applicable law. Except in
emergencies, any regulations of the Secre@ry concerned relating to hunting
and fishing pursuant to this section shall be put into effect only after consultation with the appropriate State fish and game department. Nothing in
this Act shall modify or change any provision of Federal law relating to
migratory birds or to endangered or threatened species. Except as provided
in section 314, section 603, and subsection (Q of section 601 of this Act
and in the last sentence of this paragraph, no provision of this section or
any other section of this Act shall in any way amend the Mining Law of
1872 or impair the rights of any locators or claims under that Act, including,
but not limited to, rights of ingress and egress. In managing the public
lands the Secretary shall, by regulation or otherwise, take any action necessary to prevent unnecessary or undue degradation of the lands.
(c) The Secretary shall insert in any instrument providing for the use,
occupancy, or development of the public lands a provision authorizing revocation or suspension, after notice and hearing, of such instrument upon
a final administrative finding of a violation of any term or condition of the
instrument, including, but not limited to, terms and conditions requiring
compliance with regulations under Acts applicable to the public lands and
compliance with applicable State or Federal air or water quality standard
or implementation plan: Prwided, That such violation occurred on public
lands covered by such instrument and occurred in connection with the
exercise of rights and privileges granted by it: Prmtied further, That the
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Secretary shall terminate any such suspension no later than the date upon
which he determines the cause of said violation has been rectified: Prmtied
further, That the Secretary may order an immediate temporary suspension
prior to a hearing or final administrative finding if he determines that such
a suspension is necessary to protect health or safety or the environment:
Prtided further, That, where other applicable law contains specific provisions for suspension, revocation, or cancellation of a permit, license, or
other authorization to use, occupy, or develop the public lands, the specific
provisions of such law shall prevail. (90 Stat. 2762; 43 U.S.C. $ 1732)
ENFORCEMENT AUTHORITY

Sec. 303. (a) The Secretary shall issue regulations necessary to implement
the provisions of this Act with respect to the management, use, and protection of the public lands, including the property located thereon. Any
person who knowingly and willfully violates any such regulation which is
lawfully issued pursuant to this Act shall be fined no more than $1,000 or
imprisoned no more than twelve months, or both. Any person charged with
a violation of such regulation may be tried and sentenced by any United
States magistrate designated for that purpose by the court by which he was
appointed, in the same manner and subject to the same conditions and
limitations as provided for in section 3401 of title 18 of the United States
Code.
@) At the request of the Secretary, the Attorney General may institute
a civil action in any United States district court for an injunction or other
appropriate order to prevent any person from utilizing public lands in violation of regulations issued by the Secretary under this Act.
(c) (1) When the Secretary determines that assistance is necessary in enforcing Federal laws and regulations relating to the public lands or their
resources he shall offer a contract to appropriate local officials having law
enforcement authority within their respective jurisdictions with the view of
achieving maximum feasible reliance upon local law enforcement officials
in enforcing such laws and regulations. The Secretary shall negotiate on
reasonable terms with such officials who have authority to enter into such
contracts to enforce such Federal laws and regulations. In the performance
of their duties under such contracts such officials and their agents are
authorized to carry firearms; execute and serve any warrantor other process
issued by a court or officer of competent jurisdiction; make arrests without
warrant or process for a misdemeanor he has reasonable grounds to believe
is being committed in his presence or view, or for a felony if he has reasonable grounds to believe that the person to be arrested has committed
or is committing such felony; search without warrant or process any person,
place, or conveyance according to any Federal law or rule of law; and seize
without warrant or process any evidentiary item as provided by Federal
law. The Secretary shall provide such law enforcement training as he deems
necessary in order to carry out the contracted for responsibilities. While
exercising the powers and authorities provided by such contract pursuant
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to this section, such law enforcement officials and their agents shall have
all the immunities of Federal law enforcement officials.
(2) The Secretary may authorize Federal personnel or appropriate local
officials to carry out his law enforcement responsibilities with respect to the
public lands md their resources. Such designated personnel shall receive
the training and have the responsibilities and authority provided for in
paragraph (1) of this subsection.
(d) In connection with the administration and regulation of the use and
occupancy of the public lands, the Secretary is authorized to cooperate with
the regulatory and law enforcement officials of any State or political subdivision thereof in the enforcement of the laws or ordinances of such State
or subdivision. Such cooperation may include reimbursement to a State or
its subdivision for expenditures incurred by it in connection with activities
which assist in the administration and regulation of use and occupancy of
the public lands.
(e) Nothing in this section shall prevent the Secrebry from promptly
establishing a uniformed desert ranger force in the California Desert Conservation Area es~blished pursuant to section 601 of this Act for the purpose of enforcing Federal laws and regulations relating to the public lands
and resources managed by him in such area. The officers and members of
such ranger force shall have the same responsibilities and authority as provided for in paragraph (1) of subsection (c) of this section.
(f) Nothing in this Act shall be construed as reducing or limiting the
enforcement authority vested in the Secre@ry by any other statute.
(g) The use, occupancy, or development of any portion of the public lands
contrary to any regulation of the Secretary or other responsible authority,
or contrary to any order issued pursuant to any such regulation, is unlawful
and prohibited. (90 Stat. 2763; 43 U.S.C. $ 1733)
SERVICE CHARGES, REIMBURSEMENT PAYMENTS, AND EXCESS PAYMENTS

Sec. 304. (a) Notwithstanding any other provision of law, the Secretary
may establish reasonable filing and service fees and reasonable charges, and
commissions with respect to applications and other documents relating to
the public lands and may change and abolish such fees, charges, and
commissions.
(b) The Secretary is authorized to require a deposit of any payments
intended to reimburse the United States for reasonable costs with respect
to applications and other documents relating to such lands. The moneys
received for reasonable costs under this subsection shall be deposited with
the Treasury in a special account and are hereby authorized to be appropriated and made available until expended. As used in this section “reasonable costs” include, but are not limited to, the costs of special studies;
environmental
impact statements; monitoring construction,
operation,
maintenance, and termination of any authorized facility; or other special
activities. In determining whether costs are reasonable under this section,
the Secretary may take into consideration actual costs (exclusive of management overhead), the monetary value of the rights or privileges sought
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by the applicant, the efficiency to the government processing involved, that
portion of the cost incurred for the benefit of the general public interest
rather than for the exclusive benefit of the applicant, the public service
provided, and other factors relevant to determining the reasonableness of
the costs.
(c) In any case where it shall appear to the satisfaction of the Secretary
that any person has made a payment under any statute relating to the sale,
lease, use, or other disposition of public lands which is not required or is
in excess of the amount required by applicable law and the regulations issued
by the Secretary, the Secretary, upon application or otherwise, may cause
a refund to be made from applicable funds. (90 Stat. 2765: U.S.C. $ 1734)
DEPOSITS AND FORFEITURES

%. 305. (a) Any moneys received by the United States as a result of the
forfeiture of a bond or other security by a resource developer or purchaser
or permittee who does not fulfill the requirements of his contract or permit
or does not comply with the regulations of the Secretary; or as a result of
a compromise or settlement of any claim whether sounding in tort or in
contract involving present or potential damage to the public lands shall be
credited to a separate account in the Treasury and are hereby authorized
to be appropriated and made available, until expended as the Secretary may
direct, to cover the cost to the United States of any improvement, protection, or rehabilitation work on those public lands which has been rendered
necessary by the action which has led to the forfeiture, compromise, or
settlement.
(b) Any moneys collected under this Act in connection with lands administered under the Act of August 28, 1937 (50 Stat. 874; 43 U.S.C.
118 la-l 181j), shall be expended for the benefit of such land only.
(c) If any portion of a deposit or amount forfeited under this Act is found
by the Secretary to be in excess of the cost of doing the work authorized
under this Act, the Secretary, upon application or otherwise, may cause a
refund of the amount in excess to be made from applicable funds. (90 Stat.
2765; 43 U.S.C. $ 1735)
WORKING CAPITAL FUND

Sec. 306.(a) There is hereby established a working capital fund for the
management of the public lands. This fund shall be available without fiscal
year limitation for expenses necessary for furnishing, in accordance with
Federal Property and Administrative Services Act of 1949 (63 Stit. 377,
as amended), and regulations promulgated thereunder, supplies and equip
ment services in support of Bureau programs, including but not limited to,
the purchase or construction of storage facilities, equipment yards, and
related improvements and the purchase, lease, or rent of motor vehicles,
aircraft, heavy equipment, and fire control and other resource management
equipment within the limibtions set forth in appropriations made to the
Secretiry for the Bureau.
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@) The initial capital of the fund shall consist of appropriations made
for that purpose together with the fair and reasonable value at the fund’s
inception of the inventories, equipment, receivables, and other assets, less
the liabilities, transferred to the fund. The Secretary is authorized to make
such subsequent transfers to the fund as he deems appropriate in connection
with the functions to be carried on through the fund.
(c) The fund shall be credited with payments from appropriations, and
funds of the Bureau, other agencies of the Department of the Interior,
other Federal agencies, and other sources, as authorized by law, at rates
approximately equal to the cost of furnishing the facilities, supplies, equipment, and services (including depreciation and accrued annual leave). Such
payments may be made in advance in connection with firm orders, or by
way of reimbursement.
(d) There is hereby authorized to be appropriated a sum not to exceed
$3,000,000 as initial capital of the working capital fund. (90 Stat. 2766; 43
U.S.C. ~ 1736)
STUDIES, COOPERATIVE AGREEMENTS, AND CONTRIBUTIONS

~.
307. (a) The Secretary may conduct investi~tions, studies, and experiments, on his own initiative or in cooperation with others, involving
the management, protection, development, acquisition, and conveying of
the public lands.
(b) Subject to the provisions of applicable law, the Secretary may enter
into contracts and cooperative agreements involving the management, protection, development, and sale of public lands.
(c) The Secretary may accept contributions or donations of money, services, and property, real, personal, or mixed, for the management,
protection, development, acquisition, and conveying of the public lands,
including the acquisition of rights-of-way for such purposes. He may accept
contributions for cadastral surveying performed on federally controlled or
intermingled lands. Moneys received hereunder shall be credited to a separate account in the Treasury and are hereby authorized to be appropriated
and made available until expended, as the Secretary may direct, for payment
of expenses incident to the function toward the administration of which
the contributions were made and for refunds to depositors of amounts
contributed by them in specific instances where contributions are in excess
of their share of the cost. (90 Stat. 2766; 43 U.S.C. $ 1737)
CONTRACTS FOR SURVEYS AND RESOURCE PROTECTION

%. 308. (a) The Secretary is authorized to enter into contracts for the
use of aircraft, and for supplies and services, prior to the passage of an
appropriation therefor, for airborne cadastral survey and resource protection operations of the Bureau. He may renew such contracts annually, not
more than twice, without additional competition. Such contracts shall obligate funds for the fiscal years in which costs are incurred.
(b) Each such contract shall provide that the obligation of the United
States for the ensuing fiscal years is contingent upon the passage of an
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applicable appropriation, and that no payment shall be made under the
contract for the ensuing fiscal years until such appropriation becomes available for expenditure. (90 Stat. 2767; 43 U.S.C. $ 1738)
ADVISORY COUNCILS AND PUBLIC PARTICIPATION
Sec. 309. (a) The Secretary
shall establish advisory councils of not less
than ten and not more than fifteen members appointed by him from among
persons who are representative
of the various major citizens’ interests concerning the problems relating to land use planning or the management
of
the public lands located within the area for which an advisory council is
established. At least one member of each council shall be an elected oficial
of general purpose government
serving the people of such area. To the
extent practicable there shall be no overlap or duplication of such councils.
Appointments
shall be made in accordance
with rules prescribed
by the
Secretary.
The establishment
and operation
of an advisory council established under this section shall conform to the requirements
of the Federal
Advisory Committee
Act (86 Stat 770; 5 U.S.C. App. 1).
@) Notwithstanding
the provisions of subsection (a) of this section, each
advisory council established by the Secretiry
under this section shall meet
at least once a year with such meetings being called by the Secretary.
(c) Members of advisory councils shall serve without pay, except travel
and per diem will be paid each member for meetings called by the Secretary.
(d) An advisory council may furnish advice to the Secretary with respect
to the land use planning, classification, retention, management,
and disposal
of the public lands within the area for which the advisory council is established and such other matters as may be referred to it by the Secretary.
(e) In exercising his authorities
under this Act, the Secretary,
by regulation, shall establish procedures,
including public hearings where appropriate, to give the Federal State, and local governments
and the public
adequate notice and an opportunity
to comment upon the formulation
of
standards and criteria for, and to participate
in, the preparation
and execution of plans and programs for, and the management
of, the public lands.
(90 Stat. 2767; Act of October 25, 1978,92
Stat. 1808; 43 U.S.C. ~ 1739)
EXPLANATORY
NOTE
1978 tientient.
Section 13 of the Act of
October 25, 1978 (Public Law 95-514, 92
Stat. 1808) amended subsection(a) of the text

by substituting “shall estabfisti’ for “is authorized to estiblish” in the first sentence.
The 1978 Act does not appear herein.

RULES AND REGULATIONS

%. 310. The Secretary, with respect to the public lands, shall promulgate
rules and regulations to carry out the purposes of this Act and of other
laws applicable to the public lands, and the Secremry of Agriculture, with
respect to lands within the National Forest System, shall promulgate rules
and regulations to carry out the purposes of this Act. The promulgation
of such rules and regulations shall be governed by the provisions of chapter
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5 of title 5 of the United States Code, without regard to section 553 (a)
(2). Prior to the promulgation of such rules and regulations, such lands
shall be administered under existing rules and regulations concerning such
lands to the extent practical. (90 Stat. 2767; 43 U.S.C. $ 1740)
PUBLIC LANDS PROGRAM REPORT

See. 311. (a) For the purpose of providing information that will aid Congress in carrying out its oversight responsibilities for public lands programs
and for other purposes, the Secretary shall prepare a report in accordance
with subsections @) and (c) and submit it to the Congress no later than one
hundred and twenty days after the end of each fiscal year beginning with
the report for fiscal year 1979.
(b) A list of programs and specific information to be included in the report
as well as the format of the report shall be developed by the Secretary after
consulting with the Committees on Interior and Insular Affairs of the House
and Senate and shall be provided to the committees prior to the end of the
second quarter of each fiscal year.
(c) The report shall include, but not be limited to, program identification
information, program evaluation information, and program budgetary information for the preceding current and succeeding fiscal years. (90 Stat.
2768; 43 U.S.C. $ 1741)
SEARCH AND RESCUE

S=. 312. Where in his judgment sufficient search, rescue, and protection
forces are not otherwise available, the Secretary is authorized in cases of
emergency to incur such expenses as may be necessary (a) in searching for
and rescuing, or in cooperating in the search for and rescue of, persons
lost on the public lands, (b) in protecting or rescuing, or in cooperating in
the protection and rescue of, persons or animals endangered by an act of
God, and (c) in transporting deceased persons or persons seriously ill or
injured to the nearest place where interested parties or local authorities
are located. (90 Stat. 2768; 43 U.S.C. $ 1742)
SUNSHINE IN GOVERNMENT

k.
313. (a) Each officer or employee of the Secretary and the Bureau
who—
(1) performs any function or duty under this Act; and
(2) has any kown financial interest in any person who (A) applies for
or receives any permit, lease, or right-f-way under, or (B) applies for or
acquires any land or interests therein under, or (C) is otherwise subject
to the provisions of, this Act,
shall, beginning on February 1, 1977, annually file with the Secretary a
written statement concerning all such interests held by such officer or employee during the preceding calendar year. Such smtement shall be available
to the public.
(b) The Secretiry shall—

October
2992

FEDERAL

LAND POLICY

AND MANAGEMENT—SEC.

21, 1976
314

(1) act within ninety days after the date of enactment of this Act—
(A) to define the term “known financial interests” for the purposes
of subsection (a) of this secion; and
(B) to establish the methods by which the requirement to file written
statements specified in subsection (a) of this section will be monitored
and enforced, including appropriate provisions for the filing by such
officers and employees of such statements and the review by the Secretary of such statements; and
(2) report to the Congress on June 1 of each calendar year with respect
to such disclosures and the actions taken in re~rd thereto during the
preceding calendar year.
(c) In the rules prescribed in subsection (b) of this section, the Secretary
may identify specific positions within the Department of the Interior which
are of a nonregulatory or nonpolicymaking nature and provide that officers
or employees occupying such positions shall be exempt from the requirements of this section.
(d) Any officer or employee who is subject to, and knowingly violates,
this section, shall be fined not more than $2,500 or imprisoned not more
than one year, or both. (90 Stat. 2768; 43 U.S.C. $ 1743)
RECORDATION OF MINING CLAIMS AND ABANDONMENT

%. 314. (a) The owner of an unpatented lode or placer mining claim
located prior to the date of this Act shall, within the three-year period
following the date of the approval of this Act and prior to December 31
of each year thereafter, file the instruments required by paragraphs (1) and
(2) of this subsection. The owner of an unpatented lode or placer mining
claim located after the date of this Act shall, prior to December 31 of each
year following the calendar year in which the said claim was located, file
the instruments required by paragraphs (1) and (2) of this subsection:
(1) File for record in the office where the location notice or certificate
is recorded either a notice of intention to hold the mining claim (including
but not limited to such notices as are provided by law to be filed when there
has been a suspension or deferment of annual assessment work), an affidavit
of assessment work performed thereon, on a detailed report provided by
the Act of September 2, 1958 (72 Stat. 1701; 30 U,S.C. 28-l), relating
thereto.
(2) File in the office of the Bureau designated by the Secretary a copy
of the official record of the instrument filed or recorded pursuant to paragraph (1) of this subsection, including a description of the location of the
mining claim su~cient to locate the claimed lands on the ground.
(b) The owner of an unpatented lode or placer mining claim or mill or
tunnel site located prior to the date of approval of this Act shall within the
three-year period following the date of approval of this Act, file in the office
of the Bureau designated by the Secretary a copy of the oficial record of
the notice of location or certificate of location, including a description of
the location of the mining claim or mill or tunnel site sufficient to locate
the claimed lands on the ground. The owner of an unpatented lode or
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placer mining claim or mill or tunnel site located after the date of approval
of this Act shall, within ninety days after the date of location of such claim,
file in the office of the Bureau designated by the Secretary a copy of the
official record of the notice of location or certificate of location, including
a description of the location of the mining claim or mill or tunnel site
sufficient to locate the claimed lands on the ground.
(c) The failure to file such instruments as required by subsections (a) and
(b) shall be deemed conclusively to constitute an abandonment of the mining
claim or mill or tunnel site by the owner; but it shall not be considered a
failure to file if the instrument is defective or not timely filed for record
under other Federal laws permitting filing or recording thereof, or if the
instrument is filed for record by or on behalf of some but not all of the
owners of the mining claim or mill or tunnel site.
(d) Such recordation or application by itself shall not render valid any
claim which would not be otherwise valid under applicable law. Nothing in
this section shall be construed as a waiver of the assessment and other
requirements of such law. (90 Stat. 2769; 43 U.S.C. $ 1744)
RECORDABLE DISCLAIMERS OF INTEREST IN LAND

Sec. 315. (a) After consulting with any affected Federal agency, the Secretary is authorized to issue a document of disclaimer of interest or interests
in any lands in any form suitable for recordation, where the disclaimer will
help remove a cloud on the title of such lands and where he determines (1)
a record interest of the United States in lands has terminated by operation
of law or is otherwise invalid; or (2) the lands lying between the meander
line shown on a plat of survey approved by the Bureau or its predecessors
and the actual shoreline of a body of water are not lands of the United
States; or (3) accreted, relicted, or avulsed lands are not lands of the United
Stites.
(b) No document or disclaimer shall be issued pursuant to this section
unless the applicant therefor has filed with the Secretary an application in
writing and notice of such application setting forth the grounds supporting
such application has been published in the Federal Register at least ninety
days preceding the issuance of such disclaimer and until the applicant therefor has paid to the Secre@ry the administrative costs of issuing the disclaimer as determined by the Secretary. All receipts shall be deposited to
the then-current appropriation from which expended.
(c) Issuance of a document of disclaimer by the Secretary pursuant to the
provisions of this section and regulations promulgated hereunder shall have
the same effect as a quit-claim deed from the United States. (90 Stat 2770;
43 U.s.c. $ 1745)
CORRECTION OF CONVEYANCE DOCUMENTS

%. 316. The Secretary my correct patents or documents of conveyance
issued pursuant to section 208 of this Act or to other Acts relating to the
disposal of public lands where necessary in order to eliminate errors. In
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addition, the Secretary may make corrections of errors in any documents
of conveyance which have heretofore been issued by the Federal Government to dispose of public lands. (90 Stat. 2770; 43 U.S.C. $ 1746)
MINERAL REVENUES—LOANS TO STATES AND POLITICAL SUBDIVISIONS

~.
317. (a) Section 35 of the Act of February 25, 1920 (41 Stat. 437,
450; 30 U.S.C. 181, 191), as amended, is further amended to read as follows:
“All money received from sales, bonuses, royalties, and rentals of the public
lands under the provisions of this Act and the Geothermal Steam Act of
1970, notwithstanding the provisions of section 20 thereof, shall be paid
into the Treasury of the United States; 50 per centum thereof shall be paid
by the Secretary of the Treasury as soon as practicable after March 31 and
September 30 of each year to the State other than Alaska within the boundaries of which the leased lands or deposits are or were located; said moneys
paid to any of such States on or after January 1, 1976, to be used by such
State and its subdivisions, as the legislature of the State may direct giving
priority to those subdivisions of the State socially or economically impacted
by development of minerals leased under this Act, for (i) planning, (ii)
construction and maintenance of public facilities, and (iii) provision of public
service; and excepting those from Alaska, 40 percentum thereof shall be
paid into, reserved, appropriated, as part of the reclamation fund created
by the Act of Congress known as the Reclamation Act, approved June 17,
1902, and of those from Alaska as soon as practicable after March 31 and
September 30 of each year, 90 per centum thereof shall be paid to the State
of Alaska for disposition by the legislature thereof: Prwided, That all moneys
which may accrue to the United States under the provisions of this Act and
the Geothermal Steam Act of 1970 from lands within the naval petroleum
reserves shall be deposited in the Treasury as ‘miscellaneous receipts’, as
provided by the Act of June 4, 1920 (41 Stat. 813), as amended June 30,
1938 (52 Stat 1252). All moneys received under the provisions of this Act
and the Geothermal Steam Act of 1970 not otherwise disposed of by this
section shall be credited to miscellaneous receipts.”.
(b) Funds now held pursuant to said section 35 by the States of Colorado
and Utah separately from the Department of the Interior oil shale test
leases known as C–A; C–B; U–A and U–B shall be used by such States and
subdivisions as the legislature of each State may direct giving priority to
those subdivisions socially or economically impacted by the development of
minerals leased under this Act for (1) planning, (2) construction and maintenance of public facilities, and (3) provision of public services.
(c) (1) The Secretary is authorized to make loans to States and their
political subdivisions in order to relieve social or economic impacts occasioned by the development of minerals leased in such States pursuant to
the Act of February 25, 1920, as amended [30 U.S.C. 181 et seq.]. Such
loans shall be confined to the uses specified for the 50 per centum of mineral
leasing revenues to be received by such States and subdivisions pursuant to
section 35 of such Act [30 U.S.C. 191].
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(2) The total amount of loans outstanding pursuant to this section for
any State and political subdivisions thereof in any year shall be not more
than the anticipated mineral leasing revenues to be received by that State
pursuant to section 35 of the Act of February 25, 1920, as amended [30
U.S.C. 191], for the ten years following.
(3) The Secretary, after consultation with the Governors of the affected
States, shall allocate such loans among the States and their political subdivisions in a fair and equitable manner, giving priority to those States and
subdivisions suffering the most severe impacts.
(4) Loans made pursuant to this section shall be subject to such terms
and conditions as the Secretiry determines necessary to assure the achievement of the purpose of this section. The Secretary shall promulgate such
regulations as may be necessary to carry out the provisions of this section
no later than three months after August 20, 1978.
(5) Loans made pursuant to this section shall bear interest equivalent to
the lowest interest rate paid on an issue of at least $1,000,000 of tax exempt
bonds of such State or any agency thereof within the preceding calendar
year.
(6) Any loan made pursuant to this section shall be secured only by a
pledge of the revenues received by the State or the political subdivision
thereof pursuant to section 35 of the Act of February 25, 1920, as amended
[30 U.S.C. 191], and shall not constitute an obligation upon the general
property or taxing authority of such unit of government.
(7) Notwithstanding any other provision of law, loans made pursuant to
this section may be used for the non-Federal share of the aggregate cost of
any project or program otherwise funded by the Federal Government which
requires a non-Federal share for such project or program and which provides planning or public facilities otherwise eligible for assis~nce under this
section.
(8) Nothing in this section shall be construed to preclude any forbearance
[sic] for the benefit of the borrower including loan restructuring, which
may be determined by the Secretary asjustified by the failure of anticipated
mineral development or related revenues to materialize as expected when
the loan was made pursuant to this section.
(9) Recipients of loans made pursuant to this section shall keep such
records as the Secretary sbll prescribe by regulation, including records
which fully disclose the disposition of the proceeds of such assistance and
such other records as the Secretary may require to facilitate an effective
audit. The Secretary and the Comptroller General of the United States or
their duly authorized representatives shall have access, for the purpose of
audit, to such records.
(10) No person in the United States shall, on the grounds of race, color,
religion, national origin or sex be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under, any program or
activity funded in whole or part with funds made available under this section.
(11) All amounts collected in connection with loans made pursuant to
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this section, including interest payments or repayments of principal on loans,
fees, and other moneys, derived in connection with this section, shall be
deposited in the Treasury as miscellaneous receipts. (90 Stat, 2770; Act of
August 20, 1978, 92 Stat. 515; 43 U.S.C. $ 1747)
EXP~NATORYNOT=
1978 Amendment. Section 1 (Q of the Act
of August 20, 1978 (Public Law 95-352, 92
Stat. 515) amended subsection(c) of the text
by redesignating former paragraph (1) as
paragraphs (1) and (2) strikingprovisionsestablishing interest rate requirements from
paragraph (1) as redesignated;strikingthe exception for Alaska and requirements for repayment from paragraph (2) as redesi~ate~
redesignating former paragraphs (2) and (3)
as para~phs (3) and (4) respectively and

adding paragraphs (5) through (11 ). The
1978 Act does not appear herein.
Reference k he T=t. Section 35 of the
Act of February 25, 1920 (the Mineral Le&
ing Act of 1920), referred to in and amended
by the subsection (a) of the text, is set forth
in SupplementI under “February 25, 1920—
MineralLeasing Act” as it appearsin Chapter
3A, Subchapter 1, $ 191, of Title 30 of the
U.S. Code (1982 cd.).

APPROPRIATION AUTHORIZATION

k.
318. (a) There are hereby authorized to be appropriated such sums
as are necessary to carry out the purposes and provisions of this Act, but
no amounts shall be appropriated to carry out after October 1, 1978, any
program, function, or activity of the Bureau under this or any other Act
unless such sums are specifically authorized to be appropriated as of the
date of approval of this Act or are authorized to be appropriated in accordance with the provisions of subsection (b) of this section.
(b) Consistent with section 607 of the Congressional Budget Act of 1974,
beginning May 15, 1977, and not later than May 15 of each second even
numbered year thereafter, the Secretary shall submit to the Speaker of the
House of Re~resentatives
and the President of the Senate a reauest for the
,
authorization of appropriations for all programs, functions, ahd activities
of the Bureau to be carried out during the four-fiscal-year period beginning
on October 1 of the calendar vear following the calendar vear in which
such request is submitted. The’ Secretary sheallinclude in his request, in
addition to the information contained in his budget request and justification
statement to the Office of Management and Budget, the funding levels
which he determines can be efficiently and effectively utilized in the execution of his responsibilities for each such program, function, or activity
notwithstanding any budget guidelines or limitations imposed by any official
or agency of” the executive branch.
(c) Nothing in this section shall apply to the distribution of receipts of
the Bureau from the disposal of lands, natural resources, and interests in
lands in accordance with applicable law, nor to the use of contributed funds,
Drivate deDosits for Dublic survev work. and townsite trusteeships. nor to
;und alloc~tions fro& other Fed&ral agencies, reimbursements #rem both
Federal and non-Federal sources, and funds expended for emergency firefi~htin~ and rehabilitation.
“(d) I: exercising the authority to acquire by purchase granted by subsection (a) of section 205 of this Act, the Secretary may use the Land and
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Water Conservation Fund to purchase lands which are necessary for proper
management of public lands which are primarily of value for outdoor recreation purposes. (90 Stat. 2771; 43 U.S.C. $ 1748)
TITLE

IV—RANGE

MANAGEMENT

GRAZING FE=

Sec. 401. (a) [Stidy of grasing fees.]-The
Secretary of Agriculture
andthe Secretary of the Interior shall jointly cause to be conducted a study
to determine the value of grazing on the lands under their jurisdiction in
the eleven Western States with a view to establishing a fee to be charged
for domestic livestock grazing on such lands which is equitable to the United
States and to the holders of grazing permits and leases on such lands. In
making such study, the Secretaries shall take into consideration the costs
of production normally associated with domestic livestock grazing in the
eleven Western States, differences in forage values, and such other factors
as may relate to the reasonableness of such fees. The Secretaries shall report
the result of such study to the Congress not later than one year from and
after the date of approval of this Act, together with recommendations to
implement a reasonable grazing fee schedule based upon such study. If the
report required herein has not been submitted to the Congress within one
year after the date of approval of this Act, the grazing fee charge then in
effect shall not be altered and shall remain the same until such report has
been submitted to the Congress. Neither Secretary shall increase the grazing
fee in the 1977 grazing year.
b) [Rehabilitation of rang~Taylor
Gr-ing
Ad amended.]-(l)
Congress finds that a substantial amount of the Federal range lands is deteriorating in quality, and that installation of additional range improvements
could arrest much of the continuing deterioration and could lead to substantial betterment of forage conditions with resulting benefits to wildlife,
watershed protection, and livestock production. Congress therefore directs
that 50 per centum or $10,000,000 per annum, whichever is greater of all
moneys received by the United States as fees for grazing domestic livestock
on public lands (other than ceded Indian lands) under the Taylor Grazing
Act (48 Stat. 1269; 43 U.S.C. 315 et seq.) and the Act of August 28, 1937
(50 Stat. 874; 43 U.S.C. 1181d), and on lands in National Forests in the
sixteen contiguous Western States under the provisions of this section shall
be credited to a separate account in the Treasury, one-half of which is
authorized to be appropriated and made available for use in the district,
region, or national forest from which such moneys were derived, as the
respective Secretary may direct after consul~tion with district, regional, or
national forest user representatives, for the purpose of on-the-Wound range
rehabilitation, protection, and improvements on such lands, and the remaining one-half shall be used for on-the-ground range rehabilitation, protection, and improvements as the Secretary concerned directs. Any funds
so appropriated shall be in addition to any other appropriations made to
the respective Secretary for planning and administration of the range bet-

.
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terment program and for other range management. Such rehabilitation,
protection, and improvements shall include all forms of range land betterment including, but not limited to, seeding and reseeding, fence construction, weed control, water development,
and fish and wildlife habitat
enhancement as the respective Secretary may direct after consultation with
user representatives. The annual distribution and use of range betterment
funds authorized by this paragraph shall not be considered a major Federal
action requiring a detailed statement pursuant to section 4332 (c) of title
42 of the United States Code.
(2) The first clause of section 10 (b) of the Taylor Grazing Act (48 Stat.
1269), as amended by the Act of August 6, 1947 (43 U.S.C. 315i), is hereby
repealed. All distributions of moneys made under section 401 (b) (1) of this
Act shall be in addition to distributions made under section 10 of the Taylor
Grazing Act and shall not apply to distribution of moneys made under
section 11 of that Act. The remaining moneys received by the United States
as fees for grazing domestic livestock on the public lands shall be deposited
in the Treasury as miscellaneous receipts.
(3) Section 3 of the Taylor Grazing Act, as amended (43 U.S.C. 315), is
further amended by—
(a) Deleting the last clause of the first sentence thereof, which begins
with “and in fixing,” deleting the comma after “time”, and adding to
that first sentence the words “in accordance
with governing
law”.
(b) Deleting the second sentence thereof. (90 Stat. 2772;
25, 1978, 92 Stat. 1806; 43 U.S.C. $ 1751)

Act of October

EXPLANATORY
NOTE
1978 Amendment. Section 6(6) of the Act
of October 25, 1978 (Public hw 95-514, 92
Stat. 1806) amended subsection(b) (1) of the
text by inserting“or $10,000,000 per annum,
whicheveris greater” following“50 per cen-

turn” and by substituting“sixteen contiguous
Western S@tes” for “elevencontiguousWestem States”. The 1978 Act does not appear
herein.

GRAZING LEASES AND PERMITS

W. 42. (a) [Terms of grazing leases and permits.]-Except
as provided
in subsection (b) of this section, permits and leases for domestic livestock
grazing on public lands issued by the Secretary under the Act of June 28,
1934 (48 Stat. 1269, as amended;
43 U.S.C. 315 et seq.) or the Act of
August 28, 1937 (50 Stat. 874, as amended; 43 U.S.C. 1181a-1181j),
or by
the Secretary of Agriculture,
with respect to lands within National Forests
in the sixteen contiguous
Western States, shall be for a term of ten years
subject to such terms and conditions
the Secretary
concerned
deems appropriate and consistent with the governing law, including, but not limited
to, the authority of the Secretary concerned
to cancel, suspend, or modify
a grazing permit or lease, in whole or in part, pursuant to the terms and
conditions thereof, or to cancel or suspend a grazing permit or lease for
any violation of a grazing regulation
or of any term or condition of such
grazing permit or lease.
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or leases
@)[~a=S
and ~rrnits
for less man 10-year period.]-permits
may be issued by the Secretary
concerned
for a period shorter than ten
years where the Secretary concerned
determines
that—
(1) the land is pending disposal; or
(2) the land will be devoted to a public purpose prior to the end of ten
years; or
(3) h will be in the best interest of sound land management
to specify
That the absence from an allotment managea shorter term: Prtided,

ment plan of details the Secretary concerned would like to include but
which are undeveloped shall not be the basis for establishing a term
shorter than ten years: Prwided further, That the absence of completed
land use plans or court ordered environmental
statements
shall not be
the sole basis for establishing a term shorter than ten years unless the
Secretary determines
on a case-by-case basis that the information
to be
contained in such land use plan or court ordered environmental
impact
statement
is necessary to determine
whether a shorter term should be
established for any of the reasons set forth in items (1) through
(3) of
this subsection.
(c) [Compliance
witi ~es
and re&lations.]—So
long as (1) the lands
for which the permit or lease is issued remain available for domestic livestock
grazing in accordance
with land use plans prepared pursuant to section 202
of this Act or section 5 of the Forest and Rangeland Renewable Resources
Planning Act of 1974 (88 Stat. 477; 16 U.S.C. 1601), (2) the permittee
or
lessee is in compliance
with the rules and regulations
issued and the terms
and conditions in the permit or lease specified by the Secretary concerned,
and (3) the permittee
or lessee accepts the terms and conditions
to be
included by the Secretary concerned
in the new permit or lease, the holder
of the expiring permit or lease shall be given first priority for receipt of
the new permit or lease.
(d) [Allotment
management
plans— Requirements.]-All
permits and
leases for domestic livestock grazing issued pursuant to this section may
by the Secretary
incorporate
an allotment
management
plan developed
concerned.
However,
nothing
in this subsection
shall be construed
to
supersede any requirement
for completion of court ordered environmental
impact statements
prior to development
and incorporation
of allotment
management
plans. lf the Secretary
concerned
elects to develop an allotment management
plan for a given area, he shall do so in careful and
considered consultation,
cooperation
and coordination
with the lessees, permitters, and landowners involved, the district grazing advisory boards established pursuant to section 403 of this Act, and any State or States having
lands within the area to be covered by such allotment management
plan.
Allotment
management
plans shall be tailored to the specific range condition of the area to be covered by such plan, and shall be reviewed on a
periodic basis to determine
whether they have been effective in improving
the range condition
of the lands involved or whether such lands can be
better managed under the provisions of subsection (e) of this section. The
Secretary
concerned
may revise or terminate
such plans or develop new

October
3000

FEDERAL

LAND POLICY

AND

MANAGEMENT—SEC.

21, 1976
402(e)

plans from time to time after such review and careful and considered consultation, cooperation
and coordination
with the parties involved. As used
in this subsection,
the terms “court ordered environmental
impact statement” and “range condition”
shall be defined as in the’ ‘Public Rangelands
Improvement
Act of 1978 [43 U.S.C. 1901 et seq.]”.
(e) [Terms and conditions.]—
In all cases where the Secretary concerned
has not completed
an allotment management
plan or determines
that an
allotment management
plan is not necessary for management
of livestock
operations
and will not be prepared,
the Secretary concerned
shall incorporate in grazing permits and leases such terms and conditions as he deems
appropriate
for management
of the permitted
or leased lands pursuant to
applicable law. The Secretary concerned
shall also specify therein the numbers of animals to be grazed and the seasons of use and that he may reexamine
the condition
of the range
at any time and, if he finds on
reexamination
that the condition of the range requires adjustment
in the
amount or other aspect of grazing use, that the permittee
or lessee shall
adjust his use to the extent the Secretary concerned
deems necessary. Such
readjustment
shall be put into full force and effect on the date specified
by the Secretary concerned.
(f) [Wght of appeaL]-Allotment
management
plans shall not refer to
livestock operations
or range improvements
on non-Federal
lands except
where the non-Federal
lands are intermingled
with, or, with the consent
of the permittee or lessee involved, associated with, the Federal lands subject
to the plan. The Secretary concerned
under appropriate
regulations
shall
grant to lessees and permitters
the right of appeal from decisions which
specify the terms and conditions of allotment management
plans. The preceding sentence of this subsection shall not be construed
as limiting any
other right of appeal from decisions of such officials.
(g) [cancellation
of permit or lease.]—Whenever
a permit or lease for
grazing domestic livestock is canceled in whole or in part, in order to devote
the lands covered by the permit or lease to another public purpose, including disposal, the permittee or lessee shall receive from the United States
a reasonable compensation
for the adjusted value, to be determined
by the
Secretary concerned,
of his interest in authorized permanent improvements
placed or constructed
by the permittee or lessee on lands covered by such
permit or lease, but not to exceed the fair market value of the terminated
portion of the permittee’s
or lessee’s interest therein. Except in cases of
emergency,
no permit or lease shall be canceled under this subsection without two years’ prior notification.
(h) [Existing
law maffected.]-Nothing
in this Act shall be construed
as modifying in any way law existing on the date of approval of this Act
with respect to the creation of right, title, interest or estate in or to public
lands or lands in National Forestry issuance of grazing permits and leases.
(90 Stat. 2773; Act of October 25, 1978,92
Stat. 1807; 43 U.S.C. ~ 1752)
NOTE
EXPLANATORY
1978 Ame-nt.
Sections 7 and 8 of the (3), (d) and (e) of the text to read as they
Act of October 25, 1978 (Public bw 95-514,
appear above. The 1978 Aet does not appear
92 Stat. 1807) amended subsections (a), @) herein.
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GRAZING ADVISORY BOARDS

Sec. 403. [Grazing advisoq board established.]-(a)
For each Bureau
district office and National Forest headquarters
office in the sixteen contiguous Western States having jurisdiction
over more than five hundred
thousand acres of lands subject to commercial
livestock grazing (hereinafter
in this section referred to as “office’ ‘), the secretary
and the Secretary of
Agriculture,
upon the petition of a simple majority of the livestock lessees
and permitters
under the jurisdiction
of such office, shall establish and
maintain at least one grazing advisory board of not more than fifteen advisers.
(b) The function of grazing advisory boards established pursuant to this
section shall be to offer advice and make recommendations
to the head of
the office involved concerning
the development
of allotment management
plans and the utilization of range-betterment
funds.
(c) The number of advisers on each board and the number of years an
adviser may sewe shall be determined
by the Secretary
concerned
in his
discretion.
Each board shall consist of livestock representatives
who shall
be lessees or permitters
in the area administered
by the office concerned
and shall be chosen by the lessees and permitters
in the area through an
election prescribed by the Secretary concerned.
(d) Each grazing advisory board shall meet at least once annuallY.
(e) Except as may be otherwise provided by this section, the provisions
of the Federal Advisory Committee
Act (86 Stat. 770; 5 U.S.C. App. 1)
shall apply to grazing advisory boards.
(f) The provisions of this section shall expire December
31, 1985. (90
Stat. 2775; Act of October 25, 1978, 92 Stat. 1808; 43 U.S.C. $ 1753)
EXPLANATORY
NOTE
1978 Amendment. Section 10 of the Act of
October 25, 1978 (Pubhc hw 95-514, 92
Smt. 1808) amended subsection(a) of the text
by substituting “sixteen contiguous Western

States” for “eleven contiguous Western
States”. The 1978 Act does not appear
herein.

MANAGEMENT OF CERTAIN HORSES AND BURROS

See. 404. Sections 9 and 10 of the Act of December
649, 651; 16 U.S.C. 1331, 1339–1340)
are renumbered

15, 1971 (85 Stat

as sections 10 and
11, respectively,
and the following new section is inserted after section 8:
“see. 9. In administering
this Act, the Secretiry
may use or contract for
the use of helicopters or, for the purpose of transporting
captured animals,
motor vehicles. Such use shall be under~ken
only after a public hearing
and under the direct supervision of the Secretary
or of a duly authorized
official or employee of the Department.
The provisions of subsection (a)
of the Act of September
8, 1959 (73 Stat. 470; 18 U.S.C. 47 (a)) shall not
be applicable to such use. Such use shall be in accordance
with humane
procedures
prescribed
by the Secretary.”.
(90 Stat 2775)
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V—RIGHTS-OF-WAY

AUTHORIZATION TO GRANT RIGHTS-OF-WAY

Sec. 501. (a) [Grants of righ@mf-way.]—The
Secretary, with respect to
the public lands and, the Secretary of Agriculture, with respect to lands
within the National Forest System (except in each case land designated as
wilderness), are authorized to grant, issue, or renew rights-of-way
over,
upon, under, or through such lands for—
(1) reservoirs, canals, ditches, flumes, laterals, pipes, pipelines, tunnels,
and other facilities and systems for the impoundment,
storage, transportation, or distribution
of water;
(2) pipelines and other systems for the transportation
or distribution
of liquids and gases, other than water and other than oil, natural gas,
synthetic liquid or gaseous fuels, or any refined product produced therefrom, and for storage and terminal facilities in connection
therewith;
(3) pipelines, slurry and emulsion systems, and conveyor belts for transportation and distribution of solid materials, and facilities for the storage
of such materials in connection
therewith;
(4) systems for generation,
transmission,
and distribution
of electric
energy, except that the applicant shall also comply with all applicable
requirements
of the Federal Power Commission under the Federal Power
Act of 1935 (49 Stat. 847; 16 U.S.C. 791);
(5) systems for transmission or reception of radio, television, telephone,
telegraph,
and other electronic
signals, and other means of communication;
(6) roads, trails, highways, railroads, canals, tunnels, tramways, airways,
livestock driveways, or other means of transportation
except where such
facilities are constructed
and maintained in connection
with commercial
recreation
facilities on lands in the National Forest System; or
(7) such other necessary transportation
or other systems or facilities
which are in the public interest and which require rights-of-way
over,
upon, under, or through such lands.
The Secretary
b) [Disclosure
of plans— Terms and conditions.]-(1)
concerned
shall require, prior to granting, issuing, or renewing a right-ofway, that the applicant submit and disclose those plans, contracts,
agreements, or other information
reasonably related to the use, or intended use,
of the right-of-way,
including its effect on competition,
which he deems
necessary to a determination,
in accordance
with the provisions of this Act,
as to whether a right-of-way
shall be granted, issued, or renewed and the
terms and conditions which should be included in the right-of-way.
(2) If the applicant is a partnership,
corporation,
association,
or other
business entity, the Secretary
concerned,
prior to granting a right-to-way
pursuant to this title, shall require the applicant to disclose the identity of
the participants in the entity, when he deems it necessary to a determination,
in accordance
with the provisions of this title, as to whether a right-of-way
shall be granted,
issued, or renewed and the terms and conditions which
should be included in the right-of-way. Such disclosures shall include, where
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applicable: (A) the name and address of each partner;
(B) the name and
address of each shareholder
owning 3 per centum or more of the shares,
together with the number and percentage
of any class of voting shares of
the entity which such shareholder
is authorized
to vote; and (C) the name
and address of each affiliate of the entity together with, in the case of an
affiliate controlled
by the entity, the number of shares and the percentage
of any class of voting stock of that affiliate owned, directly or indirectly, by
that entity, and, in the case of an affiliate which controls that entity, the
number of shares and the percentage
of any class of voting stock of that
entity owned, directly or indirectly, by the affiliate. (90 Stat. 2776; 43 U.S.C.
~ 1761)
NOTE OF OPINION

1. “Pubfic landau
The Bonneville Power Administration was
not required to obtain a right~r-way from the
Bureau of Land Mamgement for a transmis
sionfinecrossingprimtely held knds in wh]ch
the United Smtes has retained mineral rights,
as suchlandsare not “pubticlands”and there

fore not subject to the right+f-way requirements of the Federal Land Policy and
Management &t. Columbti Batin knd Pr&
tectbn Assotiatti
v. Schlesinger, 643 F. 2d 585,
601-02 (9th Cir. 1981), affirming Columbti
Batin hnd Protect& Assodathn v. Kkpfe, 417
F. Supp. 46 (E.D. Wash. 1976).

COSTSHARE ROAD AUTHORIZATION

%. 502. (a) [Construction
of roads for timkr
removal.]—The
secretary, with respect to the public lands, is authorized
to provide for the
acquisition,
construction,
and maintenance
of roads within and near the
public lands in locations and according
to specifications
which will permit
maximum economy in harvesting timber from such lands tributary to such
roads and at the same time meet the requirements
for protection,
development, and management
of such lands for utilization of the other resources
thereof. Financing of such roads may be accomplished
(1) by the Secretary
utilizing appropriated
funds, (2) by requirements
on purchasers of timber
and other products from the public lands, including provisions for amortization of road costs in contracts,
(3) by cooperative
financing with other
public agencies and with private agencies or persons, or (4) by a combination
of these methods: ~rtided,
That where roads of a higher standard than
that needed in the harvesting and removal of the timber and other products
covered by the particular sale are to be constructed,
the purchaser of timber
and other products from public lands shall not, except when the provisions
of the second proviso of this subsection apply, be required to bear that part
of the costs necessary to meet such higher standard, and the Secretary
is
authorized
to make such amangements
to this end as may be appropriate:
Prtided further, That when timber is offered with the condition that the
purchaser thereof will build a road or roads in accordance
with standards
specified in the offer, the purchaser
of the timber will be responsible for
paying the full costs of construction
of such roads.
~) [R=Ording
interests
in land.]—Copies
of all instruments
affecting
permanent
interests in land executed pursuant to this section shall be recorded in each county where the lands are located.
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(c) [Maintenanm of facilities.]-The
Secretary may require the user or
users of a road, trail, land, or other facility administered
by him through
the Bureau, includlng purchasers
of Government
timber and other products, to maintain such facilities in a satisfactory
condition commensurate
with the particular use requirements
of each. Such maintenance
to be borne
by each user shall be proportionate
to towl use. The Secretary
may also
require the user or users of such a facility to reconstruct
the same when
such reconstruction
is determined
to be necessary to accommodate
such
use. If such maintenance
or reconstruction
cannot be so provided or if the
by a user would
Secretary determines
that maintenance
or reconstruction
not be practical, then the Secretary may require that sufficient funds be
deposited by the user to provide his portion of such total maintenance or
.reconstruction. Deposits made to cover the maintenance or reconstruction
of roads are hereby made available until expended to cover the cost to the
United States of accomplishing the purposes for which deposited: Prwided,
That deposits received for work on adjacent and overlapping areas maybe
combined when it is the most practicable and efficient manner of performing the work, and cost thereof may be determined by estimates: And prwided
@rther, That unexpended balances upon accomplishment of the purpose
for which deposited shall be transferred to miscelbneous receipts or refunded.
(d) [Delayed payments.]-Whenever
the agreement under which the
United States has obmined for the use of, or in connection with, the public
lands a right-of-way or easement for a road or an existing road or the right
to use an existing road provides for delayed payments to the Government’s
grantor, any fees or other collections received by the Secretary for the use
of the road may be placed in a fund to be available for making payments
to the grantor. (90 Stat. 2777; 43 U.S.C. $ 1762)
RIGHT-OF-WAY CORRIDORS

=. 503. [Compatible
uses-Plans-Rties
and re@ations.]-in
order
to minimize adverse environmental
impacts and the proliferation
of separate
rights-of-way,
the utilintion
of rights-of-way
in common shall be required
to the extent practical, and each right-of-way or permit shall reserve to the
Secretary concerned
the right to grant additional rights-of-way or permits
for compatible uses on or adjacent to rights-of-way granted pursuant to this
Act. In designating
right-of-way
corridors
and in determining
whether to
require that rights-of-way
be confined to them, the Secretary
concerned
shall take into consideration
national and State bnd use policies, environmental quality, economic efficiency, national security, safety, and good engineering and technological
practices. The Secretary concerned
shall issue
regulations containing the criteria and procedures
he will use in designating
such corridors.
Any existing transportation
and utility corridors
may be
designated as transportation
and utility corridors pursuant to this subsection
without further review. (90 Stat. 2778; 43 U.S.C. ~ 1763)
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GENERAL PROVISIONS

See. 504. (a) [Boundaries of rights-f-way.]-The
Secretary concerned
shall specify the boundaries of each right-of-way as precisely as is practical.
Each right-of-way shall be limited to the ground which the Secretary concerned determines (1) will be occupied by facilities which constitute the
project for which the right-of-way is granted, issued, or renewed, (2) to be
necessary for the operation or maintenance of the project, (3) to be necessary to protect the public safety, and (4) will do no unnecessary damage
to the environment. The Secretary concerned may authorize the temporary
use of such additional lands as he determines to be reasonably necessary
for the construction, operation, maintenance, or termination of the project
or a portion thereof, or for access thereto.
b) [Limi~tion
of term.]—Each right-of-way or permit granted, issued,
or renewed pursuant to this section shall be limited to a reasonable term
in light of all circumstances concerning the project. In determining the
duration of a right-of-way the Secretary concerned shail, among other
things, take into consideration the cost of the facility, its useful life, and
any public purpose it serves. The right-f-way shall specify whether it is or
is not renewable and the terms and conditions applicable to the renewal.
(c) [Rightmf-way subject to terms and conditions.]-Rights-of-way
shall
be granted, issued, or renewed pursuant to this title under such regulations
or stipulations, consistent with the provisions of this title or any other a~
plicable law, and shall also be subject to such terms and conditions as the
Secretary concerned may prescribe regarding extent, duration, survey, location, construction, maintenance, transfer or assignment, and termination.
(d) [Plan submittil.]-The
Secretary concerned prior to granting or
issuing a right-or-way pursuant to this title for a new project which may
have a significant impact on the environment, shall require the applicant
to submit a plan of construction, operation, and rehabilitation for such rightof-way which shall comply with stipulations or with regulations issued by
that Secretary, including the terms and conditions required under section
505 of this Act.
(e) [Regulations.] —The Secretary concerned shall issue regulations with
respect to the terms and conditions that will be included in rights-of-way
pursuant to section 505 of this title. Such regulations shall be regularly
revised as needed. Such regulations shall be applicable to every right-ofway granted or issued pursuant to this title and to any subsequent renewal
thereof, and may be applicable to rights-of-way
not granted or issued, but
renewed pursuant to this title.
(f) [Mineral
and vegetative
materirds.]-Mineral
and vegetative
materials, including timber, within or without a right-of-way,
may be used or
disposed of in connection
with construction
or other purposes only if authorization
to remove or use such materials has been obtained pursuant to
applicable laws.
(g) [A~~l
pament
way shall pay annually

at fair market value.]—The
holder of a right-ofin advance the fair market value thereof as deter-
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issuing,

or renewing

such right-of-way:

Prtided,
That when the annual rental is less than $100, the Secretary
concerned may require advance payment for more than one year at a time:
Prtided firther, That the Secretary concerned may waive rentals where a
right-of-way is granted, issued, or renewed in reciprocation for a right-ofway conveyed to the United States in connection
with a cooperative
cost
share program
between the United States and the holder. The Secretary
concerned
may, by regulation or prior to promulgation
of such regulations,
as a condition
of a right-of-way,
require an applicant for or holder of a
right-of-way to reimburse the United States for all reasonable administrative
and other costs incurred in processing an application for such right-of-way
and in inspection
and monitoring
of construction,
operation,
and
Prmided, hmmer,
termination
of the facility pursuant to such right-of-way:
That the Secretary concerned need not secure reimbursement
in any situation where there is in existence a cooperative
cost share right-of-way
program between the United Swtes and the holder of a right-of-way. Rightsof-way may be granted,
issued, or renewed to a Federal,
State, or local
government
or any agency or instrumentality
thereof,
to nonprofit
associations or nonprofit corporations
which are not themselves controlled
or
owned by profitmaking
corporations
or business enterprises,
or to a holder
where he provides without or at reduced charges a valuable benefit to the
public or to the programs
of the Secretary
concerned,
or to a holder in
connection
with the authorized use or occupancy of Federal land for which
the United States is already receiving compensation
for such lesser change,
including free use as the Secretary
concerned
finds equitable and in the
public interest. Such rights-f-way
issued at less than fair market value are
not assignable except with the approval of the Secretary issuing the rightof-way. The moneys received for reimbursement
of reasonable costs shall
be deposited with the Treasury
in a special account and are hereby authorized to be appropriated
and made available until expended.
(h) [Damages.]—(l)
The Secretary
concerned
shall promulgate
regulations specifying the extent to which holders of rights-of-way under this title
shall be liable to the United States for damage or injury incurred by the
United States caused by the use and occupancy
of the rights-of-way.
The
regulations shall also specify the extent to which such holders shall indemnify or hold harmless the United States for liabilities, damages, or claims
caused by their use and occupancy of the rights-of-way.
(2) Any regulation
or stipulation imposing liability without fault shall
include a maximum
limitation on damages commensurate
with the foreseeable risks or hazards presented.
Any liability for damage or injury in
excess of this amount shall be determined
by ordinary rules of negligence.
(i) [Bonds.]-Where
he deems it appropriate,
the Secretary
concerned
may require a holder of a right-of-way to furnish a bond, or other security,
satisfactory to him to secure all or any of the obligations imposed by the
terms and conditions of the right-of-way or by any rule or regulation of the
Secretary concerned.
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grant, issue, or renew a right-of-way under this title only when he is satisfied
that the applicant has the technical and financial capability to construct the
project for which the right-f-way
is requested,
and in accord with the
requirements
of this title. (90 Stat. 2778; 43 U.S.C. ~ 1764)
TERMS AND CONDITIONS

S=. 505. Each right-of-way shall contain—
(a) terms and conditions which will (i) carry out the purposes of this
Act and rules and regulations
issued thereunder;
(ii) minimize damage
to scenic and esthetic values and fish and wildlife habitat and otherwise
protect the environment;
(iii) require compliance with applicable air and
water quality standards established by or pursuant to applicable Federal
or State law; and (iv) require compliance
with State standards for public
health and safety, environmental
protection,
and siting, construction,
operation, and maintenance
of or for rights-of-way
for similar purposes if
those standards are more stringent
than applicable Federal standards;
and
(b) such terms and conditions as the Secretary concerned
deems necessary to (i) protect Federal property and economic interests; (ii) manage
efficiently the lands which are subject to the right-of-way
or adjacent
thereto and protect the other lawful users of the lands adjacent to or
traversed by such right-of-way;
(iii) protect lives and property;
(iv) protect
the interests of individuals living in the general area traversed by the
right-of-way who rely on the fish, wildlife, and other biotic resources of
the area for subsistence purposes; (v) require location of the right-of-way
along a route that will cause least damage to the environment,
taking
into consideration
feasibility and other relevant factors; and (vi) otherwise
protect the public interest in the lands traversed by the right-of-way
or
adjacent thereto. (90 Stat. 2780; 43 U.S.C. $ 1765)
NOTMOFOPINIONS
1. Compliancewith State laws
The Bonneville Power Administration is
not required by section 505(a)(iv) of the Federa] Land Policy and Management Act of
1976 to obtain a state certificate of environmental compatibilityunder the Montana Major FacilitySiting Act before constructing the
Colstrip transmissionlines. CountyofMksoula
V.Johnson, CV No. 81 -35–BU (D. Mont. Jan.
28, 1982), 13 ELR 20382, af~d mem., 716
F.2d (9th Cir. 1983)
In constructing the Miles City/New Underwood transmissionline, the Western Area
Power Administration is not required by section 505 of the Federal Land Policyand Management Act or by section 103 of the
Department of Energy Organization Act to

obtaina permit from the State of South Dakota. Citizms and Landmners Against the Miles
City/Nm Undewood Pmerline, 683 F.2d 1171
(8th Cir. 1982), affirming 513 F. Supp 257
(D. S. Dak. 1981)
Compliance with “state substantive standards” in the construction of the Bonneville
Power Administration’s(BPA) Colstrip transmissionlinedoesnot require that BPA comply
withthe applicationand decision-makingprocess required for actual certification under
the Montana Major Facility SitingAct, as this
wouldagainplace the veto power of the entire
project in a state board; but it does require
that BPA submit certain information to the
state so that the state may make a decision
upon whether the state’s substantive stan-
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dards have been complied with. State of Mentana v. Johnson, U.S.D.C., D. Montina, CV–
81–26–BU, March 4, 1982, at 4-6. [Editor’s
note: This decision was modified on appeal,
738 F.2d. 1074 (9th Cir. 1984).]
Section 505(a)fiv) of the Federal Land Poliw and Management Act means that the
BonnevillePower Administration(BPA) must
comply with the substantivestandards of the
State of Washington Energy Facility Siting
Act with regard to the Lower MonumentalAshe transmissionline, but it does not have
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to obtaina certificate from the Governor, nor
is it required to comply with the terms of the
Franklin County Comprehensive Plan. BPA
should, however, supply to the state the information required in Chapter 463-42 WAC
of the WashingtonShing Act to help the state
to enforce its s~ndards. Columbia BasinLad
Protection Asso.iatwn v, Schlesinger,643 F.2d
585, 602-06 (9th Cir. 1981), affirming Columbia Basin Land Protection Association v.
Kleppe, 417 F. Supp. 46 (E.D. Wash. 1976).

SUSPENSION OR TERMINATION OF RIGHTS-OF-WAY

Sec. 506. Abandonment of a right-of-way or noncompliance with any
provision of this title, condition of the right-of-way, or applicable rule or
regulation of the Secretary concerned may be grounds for suspension or
termination
of the right-of-way
if, after due notice to the holder of the
right-of-way
and, and with respect to easements, an appropriate
administrative proceeding
pursuant to section 554 of title 5 of the United States
Code, the Secretary concerned
determines that any such ground exists and
that suspension or termination
is justified. No administrative
proceeding
shall be required
where the right-of-way
by its terms provides that it
terminates
on the occurrence
of a fixed or agreed-upon
condition,
event,
or time. If the Secretary
concerned
determines
that an immediate
temporary suspension of activities within a right-of-way for violation of its terms
and conditions is necessary to protect public health or safety or the environment, he may abate such activities prior to an administrative
proceeding.
Prior to commencing
any proceeding
to suspend or terminate
a right-ofway the Secretary concerned
shall give written notice to the holder of the
grounds for such action and shall give the holder a reasonable
time to
resume use of the right-of-way or to comply with this title, condition, rule,
or regulation
as the case may be. Failure of the holder of the right-of-way
to use the right-of-way for the purpose for which it was granted, issued, or
renewed, for any continuous
five-year period, shall constitute a rebuttable
presumption
of abandonment
of the right-of-way,
except that where the
failure of the holder to use the right-of-way
for the purpose for which it
was granted, issued, or renewed for any continuous five-year period is due
to circumstances
not within the holder’s control, the Secretary concerned
is not required to commence proceedings
to suspend or terminate the rightof-way. (90 Stat. 2780; 43 U.S.C. ~ 1766)
RIGHTS-OF-WAY FOR FEDERAL AGENCIES

Sec. 507. (a) The Secretary concerned may provide under applicable provisions of this title for the use of any department
or agency of the United
States a right-of-way
over, upon, under or through the land administered
by him, subject to such terms and conditions as he may impose.
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(b)Where a right-of-way has been reserved for the use of any department
or agency of the United States, the Secretary shall take no action to
terminate,
or otherwise limit, that use without the consent of the head of
such department
or agency. (90 Stat. 2781; 43 U.S.C. ~ 1767)
NOTSSOFOPINIONS

Applicability 1

Management Act of 1976 did not repeal the
Fact Finders’ Act of 1924, the 1976 Act is the
latest expression of Congressionalintent and
The BonnevillePower Administrationis should be used as the authority for grants of
not requiredto obtain a right+f-wayunder rights-of-wayto the Bureau of Rechmation
theFederalLandPolicyandManagement
Act for project purposesand facilitieson lands in
from the Bureauof Reclamation(BR) for a the National Forest System and landsadmintransmissionline crossing landsadministered istered by the Bureau of Land Management,
by BR, becausesection 507 of FLPMA applies whether those lands are withdrawn for reconly to lands administered by the Bureau of lamation purposes or not. The Fact Finders’
Land Management. and to national forest Act can still be used as authority to reserve
right~of-way on public lands withdrawn for
lands. Columbia Basin Land Protection AssotiaReclamation purposes and administered by
twn v. Schlesinger, 643 F.2d 585, 606-08 (9th
the Bureau of Reclamation for project purCir. 1981), reversing Columbia BasinLand Proposes. Memorandum of Associate Solicitor
tection Associatkn v.-Kleppe, 417 F. Supp. 46
Leshy to Commissionerof Reclamation,June
(E.D. Wash. 1976)
26, 1979.
2. Constructionwiti otier laws
CoMtruction with ofier laws 2
1. Applicability

Although the Federal Land Policy and
CONVEYANCE OF LANDS

Sec. 508. [Conveyance of Federal lands covered by right-of-way.]—If
under applicable law the Secretary concerned decides to transfer out of
Federal ownership any lands covered in whole or in part by a right-of-way,
including a right-f-way
granted under the Act of November
16, 1973 (87
Stat. 576; 30 U.S.C. 185), the lands may be conveyed subject to the rightof-way; however, if the Secretary
concerned
determines
that retention
of
Federal control over the right-of-way is necessary to assure that the purposes
of this title will be carried out, the terms and conditions of the right-ofway complied with, or the lands protected,
he shall (a) reserve to the United
States that portion of the lands which lies within the boundaries of the rightof-way, or@) convey the lands, including that portion within the boundaries
of the right-of-way,
subject to the right-of-way and reserving to the United
States the right to enforce all or any of the terms and conditions
of the
right-of-way, including the right to renew it or extend it upon its termination
and to collect rents. (90 Stat. 2781; 43 U.S.C. $ 1768)
EXISTING RIGHTS-OF-WAY

Sec. 509. (a) [Existing rights~f-way unaffected.]-Nothing
in this title
shall have the effect of terminating any right-of-way or right-of-use heretofore issued, granted, or permitted. However, with the consent of the

3010

FEDERAL

LAND POLICY

October

21, 1976

AND MANAGEMENT—SEC.

509(b)

holder thereof, the Secretary concerned may cancel such a right-of-way or
right-of-use and in its stead issue a right-of-way pursuant to the provisions
of this title.
(b) [Railroad

issues a
right-of-way.]—When
the Secretary
concerned
right-of-way under this title for a railroad and appurtenant communication
facilities in connection with a realinement of a railroad on lands under his
jurisdiction by virtue of a right-of-way granted by the United States, he
may, when he considers it to be in the public interest and the lands involved
are not within an incorporated community and are of approximately equal
value, notwithstanding the provisions of this title, provide in the new rightof-way the same terms and conditions as applied to the portion of the existing right-of-way relinquished to the United States with respect to the
payment of annual rental, duration of the right-of-way, and the nature of
the interest in lands granted. The Secretary concerned or his delegate shall
take final action upon all applications
for the grant, issue, or renewal of
rights-of-way under subsection (b) of this section no later than six months
after receipt from the applicant of all information required from the applicant by this title. (90 Stat. 2781; 43 U.S.C. $ 1769)
EFFECT ON OTHER LAWS

Sec. 510. (a) Effective on and after the date of approval of this Act, no
right-of-way for the purposes listed in this title shall be granted, issued, or
renewed over, upon, under, or through such lands except under and subject
to the provisions, limitations, and conditions of this title: Provided, That
nothing in this title shall be construed as affecting or modifying the provisions of the Act of October 13, 1964 (78 Stat. 1089; 16 U.S.C. 532–538)
and in the event of conflict with, or inconsistency between, this title and
the Act of October 13, 1964, the latter shall prevail: Prwided further, That
nothing in this Act should be construed as making it mandatory that, with
respect to forest roads, the Secretary of Agriculture limit rights-of-way
grants or their term of years or require disclosure pursuant to Section 501(b)
or impose any other condition contemplated by this Act that is contrary to
present practices of that Secretary under the Act of October 13, 1964. Any
pending application for a right-of-way under any other law on the effective
date of this section shall be considered as an application under this title.
The Secretary concerned may require the applicant to submit any additional
information he deems necessary to comply with the requirements of this
title.
(b) Nothing in this title shall be construed to preclude the use of lands
covered by this title for highway purposes pursuant to sections 107 and 317
of title 23 of the United States Code.
(c)(1) Nothing in this title shall be construed as exempting any holder of
a right-of-way issued under this title from any provision of the antitrust laws
of the United S@tes.
(2) For the purposes of this subsection, the term “antitrust laws” includes
the Act of July 2, 1890 (26 Stat. 15 U.S.C. 1 et seq.); the Act of October
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15, 1914 (38 Stit. 730, 15 U.S.C. 12 et seq.); the Federal Trade Commission
Act (38 Stat. 717; 15 U.S.C. 41 et seq.); and sections 73 and 74 of the Act
of August 27, 1894. (90 Stat. 2782; 43 U.S.C. $ 1770)
COORDINATION OF APPLICATIONS

Sec. 511. Applicants before Federal departments and agencies other than
the Department. of the Interior or Agriculture seeking a license, certificate,
or other authority for a project which involve a right-of-way over, upon,
under, or through public land or National Forest System lands must simultaneously apply to the Secretary concerned for the appropriate authority to use public lands or National Forest System lands and submit to
the Secretary concerned all information furnished to the other Federal
department or agency. (90 Stat. 2782; 43 U.S.C. $ 1771)
TITLE

VI—DESIGNATED

MANAGEMENT

AREAS

CALIFORNIA DESERT CONSERVATION AREA

k.

601. (a) [California desert.]—The
Congress finds that—
(1) the California desert contains historical, scenic, archeological, environmental, biological, cultural, scientific, educational, recreational, and
economic resources that are uniquely located adjacent to an area of large
population;
(2) the California desert environment is a total ecosystem that is extremely fragile, easily scarred, and slowly healed;
(3) the California desert environment and its resources, including certain rare and endangered species of wildlife, plants, and fishes, and numerous archeological and historic sites, are seriously threatened by air
pollution, inadequate Federal management authority, and pressures of
increased use, particularly recreational use, which are certain to intensify
because of the rapidly growing population of southern California;
(4) the use of all California desert resources can and should be provided
for in a multiple use and sustained yield management plant to conserve
these resources for future generations, and to provide present and future
use and enjoyment, particularly outdoor recreation uses, including the
use, where appropriate, of off-road recreational vehicles;
(5) the Secretary has initiated a comprehensive planning process and
established an interim mamgement program for the public lands in the
California desert; and
(6) to insure further study of the relationship of man and the California
desert environment, preserve the unique and irreplaceable resources,
including archeological values, and conserve the use of the economic
resources of the California desert, the public must be provided more
opportunity to participate in such planning and management, and additional management authority must be provided to the Secretary to
facilitate effective implementation of such planning and management.
@) [Purpose.]-It
is the purpose of this section to provide for the immediate and future protection and administration of the public lands in the
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California desert within the framework of a program of multiple use and
sustained yield, and the maintenance of environmental quality.
(c) [Definition of California desert.]—(1) For the purpose of this section,
the term “California desert” means the area generally depicted on a map
entitled “California Desert Conservation Area—Proposed”
dated April
1974, and described as provided in subsection (c)(2).
(2) As soon as practicable after the date of approval of this Act, the
Secretary shall file a revised map and a legal description of the California
Desert Conservation Area with the Committees on Interior and Insular
Affairs of the United States Senate and the House of Representatives, and
such map and description shall have the same force and effect as if included
in this Act. Correction of clerical and typographical errors in such legal
description and a map may be made by the Secretary. To the extent practicable, the Secretary shall make such legal description and map available
to the public promptly upon request.
(d) [Long-range plan of public land use in California.]—The
Secretary,
in accordance with section 202 of this Act, shall prepare and implement a
comprehensive, long-range plan for the management, use, development,
and protection of the public lands within the California Desert Conservation
Area. Such plan shall take into account the principles of multiple use and
sustained yield in providing for resource use and development, including,
but not limited to, maintenance of environmental quality, rights-of-way, and
mineral development. Such plan shall be completed and implementation
thereof initiated on or before September 30, 1980.
(e) [Interim program.]-During
the period beginning on the date of
approval of this Act and ending on the effective date of implementation of
the comprehensive, long-range plan, the Secretary shall execute an interim
program to manage, use, and protect the public lands, and their resources
now in danger of destruction, in the California Desert Conservation Area,
to provide for the public use of such lands in an orderly and reasonable
manner such as through the development of campgrounds and visitor centers, and to provide for a uniformed desert ranger force.
(f) [Mining laws.]—Subject to valid existing rights, nothing in this Act
shall affect the applicability of the United States mining laws on the public
lands within the California Desert Conservation Area, except that all mining
claims located on public lands within the California Desert Conservation
Area shall be subject to such reasonable regulations as the Secretary may
prescribe to effectuate the purposes of this section. Any patent issued on
any such mining claim shall recite this limitation and continue to be subject
to such regulations. Such regulations shall provide for such measures as
may be reasonable to protect the scenic, scientific, and environmental values
of the public lands of the California Desert Conservation Area against undue
impairment, and to assure against pollution of the streams and waters within
the California Desert Conservation Area.
(g) [California Desert Conservation Area Adtisory Committee estab
Iishment.]—(1) The Secretary, within sixty days after the date of approval
of this Act, shall establish a California Desert Conservation Area Advisory
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Committee (hereinafter referred to as “advisory committee”) in accordance
with the provisions of section 309 of this Act.
(2) It shall be the function of the advisory committee to advise the Secretary with respect to the preparation and implementation of the comprehensive, long-range plan required under subsection (d) of this section.
(h) [Management of lands.]-The
Secre-ry of Agriculture and the Secretary of Defense shall manage lands within their respective jurisdictions
located in or adjacent to the California Desert Conservation Area, in accordance with the laws relating to such lands and wherever practicable, in
a manner consonant with the purpose of this section. The Secretary, the
Secretary of Agriculture, and the Secretary of Defense are authorized and
directed to consult among themselves and take cooperative actions to carry
out the provisions of this subsection, including a program of law enforcement in accordance with applicable authorities to protect the archeological
and other values of the California Desert Conservation Area and adjacent
lands.
(i) [Report to @ngress.]-The
Secretary shall report to the Congress
no later than two years after the date of approval of this Act, and annually
thereafter, on the progress in, and any problems concerning, the implementation of this section, together with any recommendations,
which he
may deem necessary, to remedy such problems.
G) [Appropriation
authotiation.]—
*

*

*

*

*

(90 Stat. 2782; 43 U.S.C. $ 1781)
KING RANGE

Sec. 602. [King Range National Conservation Area.]—Section
g of the
Act of October 21, 1970 (84 Stat. 1067), is amended by adding a new
subsection (c), as follows:
“(c) In addition to the lands described in subsection (a) of this section,
the land identified as the Punts Gorda Addition and the Southern Additions
on the map entitled ‘King Range National Conservation Area Boundary
Map No. 2, dated July 29, 1975, is included in the survey and investigation
area referred to in the first section of this Act .“. (90 S&t. 2784.)
BUREAU OF LAND MANAGEMENT WILDERNESS STUDY

Sec. 603. (a) Within fifteen years after the date of approval of this Act,
the Secretary shall review those roadless areas of five thousand acres or
more and roadless islands of the public lands, identified during the inventory
required by section 201(a) of this Act as having wilderness characteristics
described in the Wilderness Act of September 3, 1964 (78 Stat. 890; 16
U.S.C. 1131 et seq.) and shall from time to time report to the President
his recommendation as to the suitability or nonsuitability of each such area
or island for preservation as wilderness: Prwided, That prior to any rec-
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ommendations for the designation of an area as wilderness the Secretary
shall cause mineral surveys to be conducted by the Geological Survey and
the Bureau of Mines to determine the mineral values, if any, that may be
present in such areas: Prwided @rther, That the Secretary shall report to
the President by July 1, 1980, his recommendations on those areas which
the Secretary has prior to November 1, 1975, formally identified as natural
or primitive areas. The review required by this subsection shall be conducted in accordance with the procedure specified in section 3(d) of the
Wilderness Act.
(b) The President shall advise the President of the Senate and the Speaker
of the House of Representatives of his recommendations with respect to
designation as wilderness of each such area, together with a map thereof
and a definition of its boundaries. Such advice by the President shall be
given within two years of the receipt of each report from the Secretary. A
recommendation of the President for designation as wilderness shall become
effective only if so provided by an Act of Congress.
(c) During the period of review of such areas and until Congress has
determined otherwise, the Secretary shall continue to manage such lands
according to his authority under this Act and other applicable law in a
manner so as not to impair the suitability of such areas for preservation as
wilderness, subject, however, to the continuation of existing mining and
grazing uses and mineral leasing in the manner and degree in which the
same was being conducted on the date of approval of this Act: Prmtied,
That, in managing the public lands the Secretary shall by regulation or
otherwise take any action required to prevent unnecessary or undue degradation of the lands and their resources or to afford environmental protection. Unless previously withdrawn from appropriation under the mining
laws, such lands shall continue to be subject to such appropriation during
the period of review unless withdrawn by the Secretary under the procedures of section 204 of this Act for reasons other than preservation of their
wilderness character. Once an area has been designated for preservation as
wilderness, the provisions of the Wilderness Act which apply to national
forest wilderness areas shall apply with respect to the administration and
use of such designated area, including mineral surveys required by section
4(d)(2) of the Wilderness Act, and mineral development, access, exchange
of lands, and ingress and egress for mining claimants and occupants. (90
Stat. 2785; 43 U.S.C. $ 1782)
TITLE

VII—EFFECT
ON EXISTING RIGHTS;
EXISTING LAWS; SEVERABILITY

REPEAL OF

EFFECT ON EXISTING RIGHTS

%. 701. (a) Nothing in this Act, or in any amendment made by this Act,
shall be construed as terminating any valid lease, permit, patent, right-ofway, or other land use right or authorization existing on the date of approval
of this Act.
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(b) Notwithstanding any provision of this Act, in the event of conflict
with or inconsistency between this Act and the Acts of August 28, 1937
(50 Stat. 874; 43 U.S.C. l181a-1181j),
and May 24, 1939 (53 Stat. 753),
insofar as they relate to management of timber resources, and disposition
of revenues from lands and resources, the latter Acts shall prevail.
(c) All withdrawals, reservations, classifications, and designations in effect
as of the date of approval of this Act shall remain in full force and effect
until modified under the provisions of this Act or other applicable law.
(d) Nothing in this Act, or in any amendments made by this Act, shall be
construed as permitting any person to place, or allow to be placed, spent
oil shale, overburden, or byproducts from the recovery of other minerals
found with oil shale, on any Federal land other than Federal land which
has been leased for the recovery of shale oil under the Act of February 25,
1920 (41 Stat. 437, as amended; 30 U.S.C. 181 et seq.).
(e) Nothing in this Act shall be construed as modifying, revoking, or
changing any provision of the Alaska Native Claims Settlement Act (85 Stat.
688, as amended; 43 U.S.C. 1601 et seq.).
(f) Nothing in this Act shall be deemed to repeal any existing law by
implication.
(g) Nothing in this Act shall be construed as limiting or restricting the
power and authority of the United States or—
(1) as affecting in any way any law governing appropriation or use of,
or Federal right to, water on public lands;
(2) as expanding or diminishing Federal or State jurisdiction, responsibility, interests, or rights in water resources development or control;
(3) as displacing, superseding, limiting, or modifying any interstate compact or the jurisdiction or responsibility of any legally established joint
or common agency of two or more States or of two or more States and
the Federal Government;
(4) as superseding, modifying, or repealing, except as specifically set
forth in this Act, existing laws applicable to the various Federal agencies
which are authorized to develop or participate in the development of
water resources or to exercise licensing or regulatory functions in relation
thereto;
(5) as modifying the terms of any interstate compact;
(6) as a limitation upon any State criminal statute or upon the police
power of the respective States, or as derogating the authority of a local
police officer in the performance of his duties, or as depriving any State
or political subdivision thereof of any right it may have to exercise civil
and criminal jurisdiction on the national resource lands; or as amending,
limiting, or ir~fringing the existing laws providing grants of lands to the
States.
(h) All actions by the Secretary concerned under this Act shall be subject
to valid existing rights.
(i) The adequacy of reports required by this Act to be submitted to the
Congress or its committees shall not be subject to judicial review.
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O) Nothing in this Act shall be construed as affecting the distribution of
livestock grazing revenues to local governments under the Granger-Thye
Act (64 Stat. 85, 16 U.S.C. 580h), under the Act of May 23, 1908 (35 Stat.
260, as amended; 16 U.S.C. 500), under the Act of March 4, 1913 (37 Stat.
843, as amended; 16 U.S.C. 501), and under the Act ofJune 20, 1910 (36
Stat. 557). (90 Stat. 2786; 43 U.S.C. $1701 note)
REPEALOF LAWSRELATINGTO HOMESTEADINGAND SMALLTRACTS
%. 702. Effective on and after the date of approval of this Act, the
following statutes or parts of statutes are repealed except the effective date
shall be on and after the tenth anniversary of the date of approval of this
Act insofar as the listed homestead laws apply to public lands in Alaska:
Actof
1. Homesteads

Chpter

Section

S@tuteat
brge

43 U.S. Code

Revised Statute 2289 ................... ....................... ....................... .......................161,171.
Mar. 3, 1891 ................................561 .................5 .....................26. 1097.........161,162.
Revised Shtute 2290 ................... ....................... ....................... .......................162.
Revised S@tute 2295 ................... ....................... ....................... .......................163.
Revised Statute 2291 ................... ....................... ....................... .......................164.
June 6, 1912.................................153 ................. ......................-37. 123 -....-.....164! 169? 218May 14, 1880 ...............................89 ................... .............-.........21. 141 ...........166} 185, 2°2, 223.
June 6, 1900 ................................821 ................. ...-..............-....31. 683..........166,223Aug. 9, 1912 ................................280 ................. .......................37. 267. ..........
Apr. 6, 1914 .................................51 ................... ....-..................38. 312...........167.
Mar. 1, 1921 ................................90 ................... .......................41. 1193 .........
oct. 17, 1914 ...............................325 ................. -....-.................38: 740......,....168.
Revised Statute 2297 ................... ....................... ....................... .......................169.
Mar. 31, 1881 ..............................153 ................. .......................21. 511 ...........
oct. 22, lg14 ...............................335 ................. ,.....-....-.........-.38. 766......,....170.
Reviwd Statute 2292 ................... ....................... ....................... .......................171.
June 8, 1880 ................................136 ................. ..-.........-..........21. 166..........-172.
Retised Statute 2301 ................... ....................... ....................... ....................... 173.
Mar. 3, 1891 ................................561 .................6 .....................26. 1098 ........June 3, 1896 ................................312 .................2 .....................29 197 ...........
Revised Statute 2288.. ................. ....................... ....................... ....................... 174.
Mar. 3, 1891 ................................561 .................3 .....................26. 1097 .........
Mar. 3, 1905 ................................1424 ............... .......................36. 991 ...........
Revised Statute2296. .................. ....................... ....................... .......................175.

Apr. 28, 1922 .,............................155 ................. ...........-...........42. 502 ...........
Mar. 17, 1900 ..............................479 .................1 .....................31. 179...........179.

Jan. 26, 1901 ................................180 ................. ......................31. 740..........180.
Sept. 5, 1914. ...............................294 ................. .......................38. 712....,.....-182.
Retisd Smcute 2300 ................... ....................... ....................... ....................... 183.
Aug. 31, 1918 ..............................166 .................8 .....................40. 957 ...........
Sept. 13, 1918 ..............................173 ................. .........-.............40. 960..........
Revked Statute 2302 ................... ....................... ....................... .......................184. 201.
Ju]y 26, 1892.. .............................251 ................ .......................27. 270...........185.
Feb. 14, 1920 ...............................76 ................... .......................41. 434...-......186.
Jan. 21, 1922 ................................32 ................... ...........-....-......42. 358 ..........
Dec. 28, 1922 ..........................-...19 ................... .......................42. 1067 ......
June 12, 1930.. ............................471 .. .............. .......................46. 580 ...........
Feb. 25, 1925 ...............................326 ................. .......................43. 081.....187.
June 21, 1934 ...............................690 ................. .......................48. 1185 .........187a.
May 22, 1902.. .............................821 .................2 .....................32. 203 ...........l87b.
June 5, 1900 ................................716 ................. ....-.................31.
270......188,
217

Mar.3, 1875................................I31 .................15 .....-.............18. 420..........189
23:96.............190.
July 4, 1884 .................................180 .................onlY ~t
parappb
of sec. 1.......
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Mar. 1, 1933 ................................160 .................1..... ................47.1418 .........190a.
The following words only “Provided, That no further allotments of lands to Indians cm the pubfic
domain shall k made in San Juan Cmmty, Utah, nor shall further Indw homesteads be made in
said county under the Act of July 4, 1884 (23 Smt. 96 U.S.C. tide 48, XC. 190).”
Revised Smtutes 2310, 2311 ........ ..................... ....................... .......................191.
June 13, 1902.., ............................1080 .. .. .......... .......................32. 384...........203.
Mar. 3, 1879. ...............................191 .... ... .......... .......................20 472...........204.
July 1, 1879 .....60...........................60 .... ............... .......................21. 46.............205.

May6, 1886.................................88 ................... .......................24. 22.............206.
Aug.21, 1916..............................361 ................. .......................39 518...........207.
June 3, 1924.. ..............................240 ................. .......................43. 357...........208.

Revised Statute 2298 ....... ........... ....................... ....................... .......................211.
Aug. 30, 1890 ..............................837 ........... ...... .......................26 391...........212.
The following words mdy “NO person who shall after the passage of thii act, enter upon any of
the public lands with a view to occupticm, ent~ or settlement under any of the hd laws shall bc
permitted to acquire title to more than three hundred and twenty acres in the aggregate, under all
of said laws, but this Iimitition shall not oprate to curtail the right of any person who has heretofore
made entq or settlement on the pubhc lands, or whose occupation, entry or settlement, is vflldated
by this act:”
Mar. 3, 1891 ................................561 .................17 ...................26. 1101 .........
The following
wordsonly “andthat the provisionof ‘An Act making appropriaticms for sundry
civil expenses of the Government for the fid
year ending June thirtieth, eighteen hundred and
ninetyane, and for other purposes,’ which reads as follows, viz ‘No prson who sMI after the passage
of tils act enter upon any of the pubhc lands with a view to occupation, ent~ or settlement under
any of the land laws sMI bc permitted to acquire title to more than three hundred ad twenty acres
in the aggregate under all said laws,’ shall be ccmstrued to include in the =imum
amcmnt of lands
the title to which is permitted to & acquird by one ~rson oniy agricultural lands and not to include
lands entered m- wught to be entered under mineral land laws.”
Apr. 28, 1904 ..............................1776 ............... .......................33. 527...........213.
Aug. 3, 1950 ................................521 ................. .......................64 398 ...........
Mar. 2, 1889 ................................381 .................6.....................25.
854...........214.
Feb. 20, 1917 ...............................98 ................... .......................39. 925...........215.
Mar. 4, 1921 ................................162 .................] ., ...................41. 1433.........216.
Feb. 19, 1909 ...............................160 ................. .......................35. 639...........218.
June 13, 1912 ...............................166 ................. .......................3?. 132..., .......
Mar. 3, 1915 ................................84 ................... .. .....................38. 953 ...........
Mar. 3, 1915 ................................91 ................... .......................38. 957 ...........
Mar. 4, 1915 ................................150 .................2 .....................3& 1163 .........
Ju1y 3, 1916 ..................................220 ................. .......................39. 344..., .......
Feb. 11, 1913 .......... .....................3g ................... .......................37. 666..........,218, 21g.
June 17, 1910 ...............................298 ................. .......................36. 531...........219.
Mar. 3, 1915 ................................91 ................... .......................38. 957 ...........
*pt. 5, 1916 ................................44o ................. .,...,,,,...,,....3g:
724 ...........
Aug. 10, 1917.. ............................52 ...................10 ...................4& 275 ...........
Mar. 4, 1915 ..... ...........................150 .................1.. ...................38. 1162.........220.
Mar. 4, 1923 ................................245 .................1 .....................42. 1445.........222.
Apr. 28, 1904 ..............................1801 ............... .......................33. 547...........224.
Mar. 2, 1907 ................................2527 ............... .......................34. 1224 .........
May 29, 1908 ...............................220 .................7 .....................35. 466 ...........
Aug. 24, 1912 ..............................371 ................. .. .....................37. 499 ...........
Aug. 22, lg14 ..............................270 ................. .......................38. 704...........231.
Feb. 25, 1919 ...............................21 .................. .......................40. 1153 .........
July 3, 1916.. ................................214 ................. .......................39. 341...........232.
*pt. 29, 1919 ..............................64 ................... .......................41. 288..,........233.
Apr. 6, 1922 ................................122 ................. .......................42. 491...........233, 272, 273.
Mar. 2, 1889 ................................381 .................3 .....................25.854...........234.
&C.
29, 1894 ...............................14 .. ................. .......................28. 599 ...........
July
1, 1879 ............... . ..................63 ...................1 .....................21. 48.............235.
Dec. 20, 1917 ...............................6... .................. .......................40. 430...........236.
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24, 1919 ................................126 .................Next to last
41:271...........237.
pra~ph
only. ............
Mar. 2, 1932 ................................69 ................... .......................47. 59.............237a.
May 21, 1934 ...............................320 ................. .......................48. 787 ...........237b.
May 22, 1935 ...............................135 ................. .......................49. 286 ...........237c.
Aug. 19, 1935 ..............................560 ................. .......................49. 659 ...........237d.
Mar. 31, 1938 ..............................57 ................... .......................52. 149 ...........
Apr. 20, 1936 ..............................239 ................. .......................49. 1235 .........237e.
July 30, 1956 ...............................778 .................1. 2, 4.............70:715
...........237f.g.h.
Mar. 1, 1921 ................................102 ................. .......................41. 1202.........238.
Apr. 7, 1922 .................................125 ................. .......................42. 492 ...........
Revised Statute 2308 ................... ....................... ....................... .......................239.
June 16, 1898 ...............................458 ................. .......................30. 473 ...........24o.
Aug. 29, 1916 ..............................420 ................. .......................3% 671 ...........
Apr. 7, 1930 .................................108 ................. .......................46. 144...........243.
Mar. 3, 1933 ................................198 ................. .......................47. 1424.........243a.
Mar. 3, 1879 ................................192 ................. .......................20. 472...........251.
Mm. 2, 1889 ................................381 .................7 .....................25.855...........252.
June 3, 1878 ................................152 ................. .......................20. 91.........-...253.
Revised Statute 2294 ................... ....................... ....................... .......................254.
May 26, 1890 ...............................355 ................. .......................26 121 ...........
Mar. 11, 1902 ..............................182 ................. .......................32. 63 .............
Mar. 4, 1904 ................................394 ................. .......................33. 59 .............
Feb. 23, 1923 ...............................105 ................. .......................42. 1281 .........
Reviwd Statute 2293 ................... ....................... ....................... .......................255.
Od. 6, 1917 .................................86 ................... .......................40. 391 ...........
Mar. 4, 1913 ................................149 .................Only ht
37:925 ...........256.
para~ph
of section
headed
“Public
bd
SeticeT’ ......
May 13, 1932 ...............................178 ................. .......................47. 153...........256a.
June 16, 1933 ..............................99 ................... .......................48. 274 ...........
June 26, 1935.. ............................419 ................. .......................49. 504 ...........
June 16, 1937 ..............................361 ................. .......................50. 303 ...........
Aug. 27, 1935 ..............................77o ................. .......................49. 909 ...........256b.
Sept. 30, 1890 ... ..........................J. Res. 59 ........ .......................26. 684...........261.
June 16, 1880 ...............................244 ................. ......................21. 287...........263.
Apr. 18, 1904 ...............................25 ................... .......................33. 58g ...........
Revised Statute 2304 ................... ....................... ....................... .......................271.
Mar. I, 1901 ................................674 ................. .......................31. 847..-........271.272.
Revid Smtute 2305 ................... ...................... ....................... .......................272.
Feb. 25, 1919. ..............................37 ................... .......................4o. 1161 .........272a.
Dec. 28, 1922 ..............................19 ................... .......................42. 1067 .........
Retised Smt.te 2306 ................... ....................... ....................... .......................274.
Mar. 3, 1893.. ..............................208 ................. .......................27. 593...........275.
The following words only “hd provided furthe~ Tbt where soldier’s additional homestmd entries
have ken mde or initiated upon certificate of the Commissioner of the General Land Office of the
right to mke such entry, and there is no adverse claimant, and such cemificate is found emoneous
or invahd for ay ause, the purchaser thereunder, cm makkg proof of such purcbaae, my pefiect
his title by payment of the Government ptice for the hnd: but no prscm shall be permitted to acquire
more tha one hundred ad sixty amea of public land thrcmgh the location of any such certifi=te.”
Aug. 18, 1894 ..............................301 .................Only ht
28:397...........276.
para~ph
of s~tion
headed
“Sumeying
the Wbhc
tids;’
.. ...

Ju]y
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Revised Statute 2309 ................... ....................... ....................... .......................277.
Revised Statute 2307 ................... ....................... ....................... .......................278.
Sept. 21, 1922 ..............................357 ................. .......................42. 990 ...........
Sept. 27, 1944 ..............................421 ................. .......................58. 747...........279-283.
Jme 25, 1946 ,.............................474 ................. .......................60. 308...........279.
May 31, 1947 ...............................88 ................... .......................61. 123...........279, 280, 282.
June 18, 1954 ..............................306 ................. .......................68. 253...........279, 282.
Jme 3, 1948 ................................399 ................. .......................62. 305...........283, 284.
Dec. 29, 1916 ...............................9 .....................1-8 ..................39. 862...........291-298.
Feb. 28, 1931 ...............................328 .......... .. .... .......................46 1454.........291.
June 9, 1933 ................................53 ................... .......................48. 119...........291.
June 6, 1924 .... ............................274 .......... ....... .......................46. 469...........292.
Oct. 25, 1918 ...............................195 ................. .......................40. 1016.........293.
Sept. 29, 1919 ..............................63 ................... .......................4I. 2g7 ...........2g4. 2g5.
Mar. 4, 1923 ................................245 .................2 .....................42. 1445.........302.
Aug. 21, 1916 ..............................361 ................. ,......................3g. 518........,,.1075.
Aug. 28, 1937., ............................876 .................3 .....................50. 875 ...........1181c.
2. Smll tracts:
June 1, 1938 ................................317 ................. .......................52. 6og ...........6g2a_e
June 8, 1954 ...,... .........................270 .. . ........... .......................68. 239 ...........
.July 14, 1945. ...............................298 ................. .......................59. 467 ...........

(90 Stat. 2787)
REPEAL

OF LAWS RELATED

TO DISPOSAL

SW. 703. (a) Effective on and after the tenth anniversary of the
approval of this Act, the statutes and parts of statutes listed below as’
Settlement Laws”, and effective on and after the date of approval
Act, the remainder of the following statutes and parts of statutes are
repealed:
Act of

Chapter

SmtiOn

Smtute at
Large

date of
‘Alaska
of this
hereby

43 U.S. Code

1. Sale and DI~sal Liws:
Mar. 3, 1891 ................................561 .................9.....................26.
10gg .........67l.
Revised Statute 2354 ................... ....................... ....................... .......................673.
Revised Smtute 2355 ................... ....................... ....................... .......................674.
May 18, 1898 ...............................344. ...............2. .............. ......30.418...........675.
Revised Statute 2365 ... ................ ....................... ....................... .......................676.
Reviwd Statute 2357 .... ............... ....................... ....................... .......................678.
June 15, 1880 ...............................227 .................3.4... ..............21.238 ...........679-680.
Mar. 2, 1889 ................................381 .................4... ..................25.854...........681.
Mar. 1, 1907 ................................2286 ............... .......................34. 1052.........682.
Rev&d Statute 2361 .................. ....................... ....................... .......................688.
Revked Statute 2362 ................... ....................... ....................... .......................689.
Revised Smtute 2363 ........... .. ...... ....................... ....................... .......................690.
Revised Statute 2368 ................... ....................... ....................... .......................691.
Rtised Smtute 2366 ................... ..... . ................. ....................... .......................692.
Revisal Statute 2369 ................... ....................... ....................... .......................693.
Revised Statute 2370 ... ................ ....................... ....................... .......................694.
Revi~d Smtute 2371 ........ ........... ....................... ....................... .......................695.
Revi~d Swtu@ 2374 ................... ....................... ....................... .......................696.
Revi~d Statute 2372 ................... ....................... ....................... .......................697.
Feb. 24, 1909 .....lgl.......................lgl ................. .......................35. 645 ...........
May 21, 1926 ...............................353 .................The 2 pro
44: 591 ...........
vises only . ....
Revised Statute 2375 ................... ....................... ....................... .......................698.
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Reviwd Statute 2376 ................... ....................... ....................... .......................699.
Mar. 2, 1889 ................................381 .................1 .....................25. 854...........700.
2. TOwnsite Reaemtimr and Sale:
Revised Statute 2380 ............. ...... ....................... ....................... .......................711.
Retisd Smtute 2381 ................... ....................... ....................... .......................712.
Retised Smtute 2382 ................... ....................... ....................... .......................713.
Aug. 24, 1954 ..............................904 ................. .......................68. 7g2 ...........
Revised Statute 2383 ................... ....................... ....................... .......................714.
Revised Smtute 2384 ................... ....................... ....................... .......................715.
Revised Smtute 2386 ................... ....................... ....................... .......................717.
Revised Smtute 2387 ................... ....................... ....................... .......................718.
Revised Smtute 2388 ................... ....................... ....................... ...............-.......71g.
Revised Smtute 2389 ................... ....................... ....................... .......................720.
Revised Smtute 2391 .................... ....................... ....................... .......................721.
Reviwd Statute 2392 ................... ....................... ....................... .......................722.
Revi=d Statute 2393 ................... ....................... ....................... .......................723.
Revised Stitrrte 2394 ................... ....................... ....................... .......................724.
Mar. 3, 1877 ................................113 .................1. 3, 4.............19:392
...........725-727.
Mar. 3, 1891 ................................561 .................16 ...................26 1101.........728.
July 9, 1914 ..................................138 ................. .......................38. 454 ...........73o.
Feb. 9, 1903 .................................531 ................. .......................32. 820...........731.
3. Dmimge Under State tiws
May 20, 1908 ...............................181 .................1-7 ..................35. 171 ...........1021-1027.
Mar. 3, 1919 ................................113 ................. .......................40. 1321.........1028.
May 1, 1958 ... ..............................P.L. 85-387 .... .......................72. 99 .............lO29-lo34.
Jan. 17, 1920 ................................47 ................... .......................41. 392. -.........lo4l-lo48.
4.AtidOnded Mihm~ Rewrvatiom
104...........1074.
JU]Y 5, 1884 .................................214 .................5.....................23.
Aug. 21, 1916 ..............................361 ................. .......................38. 518...........1075.
.......................27.
593...........1076.
Mar. 3, 1893 ................................208 .................
The following words only: “Provided, That the President is hereby authorized by proclamation to
withhold from wle aod pnt for pubhc use to the municipal corporation wh}ch the wme is situated
ail or my pnrticm of any abandoned mihtary rewrvatimr not exceedfig twenty acres in one place.”
1078.
Aug. 23, 1894 ..............................314 ................. .......................23. 491...........1077,
Feb. 11, 1903 ...............................543 ................. .......................32. 822...........1079.
Feb. 15, 1895 ...............................92 ................... .......................28. 664 ...........1o8o. 1077Apr. 23, 1904 ..............................1496 ............... .......................33. 306...........1081.
5. Pubfic Lan&, OkWOm
26: 90 .............1091-1094, 1096,
May 2, 1890 .................................182 .................bst Fm1097.
graph Of SW.
18 and wcs.
20, 21,22,
24, 27 ..........
Mar. 3, 1891 ................................543 .................l6 ...................26. 1026.........1098.
Aug. 7, 1946 ................................772 ................. 1, 2.................60: 872...........1100–1101.
Aug. 3, 1955 ................................498 .................l.8 .................69. 445 ...........l1o2–11o2g.
May 14, 1890 ...............................2 07 ................. .......................26: 109...........1111-1117.
Sept. 1, 1893 ... ............................J. Res. 4 .......... .......................28. 11.............1118.
May 11, 1896 ...............................168 .................1. 2 .................2g. 116 ...........lllg.
Jm. 18, 1897 ................................62 ...................1–3. 5, 7.........29: 490...........1131–1134.
June 23, 1897 ..............................8 ..................... .......................30. lo . ..........
Mar. 1, 1899 ................................328 ................. .......................30. g66 ...........
6. Sales of Isolated Tracts
Revised Statute 2455 ................... ....................... ....................... .......................1171.
Feb. 26, 1895 ...............................133 ................. .......................28. 687 ...........
June 27, 1906 ...............................3554 ............... .......................34. 517 ...........
Mar. 28, 1912 ..............................67 ................... .......................37. 77 .............
Mar. 9, 1928 ................................164 ................. .......................45. 253 ...........
June 28, 1934 ..............................865 ... ..............14 ...................48. 1274 .........
July 30, 1947 ...............................383 ................. .......................61. 630 ...........
Apr. 24, 1928 ..............................428 ................. .......................45. 457 ...........l17 la.
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May 23, 1930 ...............................313 ................. .......................46.
Feb. 4, 1919 .................................13 ................... .......................40.
May 10, 1920 ...............................178 ................. .......................41.
Aug. 11, 1921 ..............................62 ................... .......................42.
May 19, 1926 ...............................337 ................. .......................44
Feb. 14, 1931 ...............................170 ................. .......................46.
7. Alasb Special Lawx
Mar. 3, 1891 ................................561 .................11 ...................26
May 25, 1926 ...............................379 ................. .......................44.
May 29, 1963 ..............................P.L. 88-34 ...... .......................77.
July 24, 1947 ...............................305 ................. .......................61.
Aug. 17, 1961 ..............................P.L. 87–147 .... .......................75.
Oct. 3, 1962.. ... ............................P.L. 87-742.. .. .......................76.
July lg, 1963. ...............................P.L. 8646 ...... .......................77.
May 14, 1898 .. .............................299 .................1 .....................30
Mar. 3, 1903 ................................1002 ............... .......................32.
Apr.29, 1950 ..............................137 .................1 .....................64
Aug. 3, 1955 ................................496 ................. .......................69.
Apr. 29, 1950 ..............................137 .................2-5 .................64.

703

3021

43 U.S. Code

377 ...........ll7lb.
1055.........1172.
595...........1173.
159...........1175.
566.........,.1176.
1105.........1177.
1099.........732.
629...........733-736.
52 .............
414...........738.
384...........270-13.
740 ...........
80 .............687&5.
409...........270.

1028.........
94 .............
444...........270, 687a_2.
95 .............270_5. 260-6,
270-7, 687a–1.
529.........,.270-7.
352...........270-8,
270-9.
632...........270-10,
270-14.
528 ..........

July 11, 1956 ................................571 .,...............2 .....................70.
July 8, 1916 ..................................228 ................. .......................39.
June 28, 1918 ...............................110 ... .............. .......................40.
July 11, 1956 ................................571 .................1 .....................70.
8. AI*
Settlement kwx
Mar. 8, 1922 ................................96 ................... 1 .....................42. 415 ...........270–11.
Aug. 23, 1958 ,.............................P.L. 85-725....1, 4.....,...........72: 730 ...........
Apr. 13, 1926 ..............................121 .... ... .......... .......................44 243.......,...270–15.
Apr. 29, 1950 ..............................134 .................3 .....................64:93 .............270-16. 27&17.
May 14, 1898 ...............................2gg .................lo ...................30. 413...........270-4,
687a to
687a-5.
Mar. 3, 1927 ................................323 ................. .......................44 1364 .........
May 26, 1934 ...............................357 ................. .......................48. 809 ...........
Aug. 23, 1958 ..............................P.L. 85–725 ....3.. ...................72. 730 ...........
Mar. 3, 1891 ................................561 .................I3 ...................26. 1100.........687a-6.
Aug. 30, 1949 ..............................521 ................ .......................63.679 ............687b to 687b-4.
9. Pittman Underground Water kc
Sept. 22, 1922 ..............................400 ................. .......................42. 1012.........356.

(c) Effective on and after the tenth anniversary of the date of approval
of this Act, section 2 of the Act of March 8, 1922 (42 Stat. 415, 416), as
amended by section 2 of the Act of August 23, 1958 (72 Stat. 730), is
further amended to read:
“The coal, oil, or gas deposits reserved to the United States in accordance
with the Act of March 8, 1922 (42 Stat. 415; 43 U.S.C. 270–11 et seq.),
as added to by the Act of August 17, 1961 (75 Stat. 384; 43 U.S.C. 270–
13), and amended by the Act of October 3, 1962 (76 Stat. 740; 43 U.S.C.
270–1 3), shall be subject to disposal by the United States in accordance
with the provisions of the laws applicable to coal, oil, or gas deposits or
coal, oil, or gas lands in Alaska in force at the time of such disposal. Any
person qualified to acquire coal, oil, or gas deposits, or the right to mine
or remove the coal or to drill for and remove the oil or gas under the laws
of the United States shall have the right at all times to enter upon the lands
patented under the Act of March 8, 1922, as amended, and in accordance
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with the provisions hereof, for the purpose of prospecting for coal, oil, or
gas therein, upon the approval by the Secretary of the Interior of a bond
or undertaking to be filed with him as security for the payment of all
damages to the crops and improvements on such lands by reason of such
prospecting. Any person who has acquired from the United States the coal,
oil, or gas deposits in any such land, or the right to mine, drill for, or
remove the same, may reenter and occupy so much of the surface thereof
incident to the mining and removal of the coal, oil, or gas therefrom, and
mine and remove the coal or drill for and remove oil and ~s upon payment
of the damages caused thereby to the owner thereof, or upon giving a good
and suficient bond or undertaking in an action instituted in any competent
court to ascertain and fix said damages: Provided, That the owner under
such limited patent shall have the right to mine the coal for use on the land
for domestic purposes at any time prior to the disposal by the United States
of the coal deposits: Prwided Jurther, That nothing in this Act shall be
construed as authorizing the exploration upon or entry of any coal deposits
withdrawn from such exploration and purchase.”.
(d) Section 3 of the Act of August 30,1949 (63 Stat. 679; 43 U.S.C. 687b
et seq.), is amended to read:
“Notwithstanding the provisions of any Act of Congress to the contrary,
any person who prospects for, mines, or removes any minerals from any
land disposed of under the Act of August 30, 1949 (63 Stat. 679), shall be
liable for any damage that may be caused to the value of the land and
tangible improvements thereon by such prospecting for, mining, or removal
of minerals. Nothing in this section shall be construed to impair any vested
right in existence on August 30, 1949.”. (90 Stat. 2789)
REPEAL OF WITHDRAWAL LAWS

Sec. 7M. (a) Effective on and after the date of approval of
implied authority of the President to make withdrawals and
resulting from acquiescence of the Congress (U.S. v. Midwest
U.S. 459) and the following statutes and parts of statutes are
Act of

Cbpter

Section

Statute at
hge

this Act, the
reservations
Oil Co., 236
repealed:

43 U.S. Code

Oct. 2, 1888 ..........................................lO69 . ... ... ... .......................25. 527...........662.
Only the following pofiion under the section htided U.S. Geological Sumey The last sentence of
the pm~ph
rekttig to investi~tion of imi~ble lands in the arid region, includlng the proviso at
the end therenf.
Mar. 3, 1891 .........................................561 .................24...................26.
1103.........16 U.S.C. 471.
Mar. 1, 1S93 .........................................1S3 .................2 I ...................27. 510...........33 U.S.C. 681.
Aug. 18, 1894 .......................................301 .................4.....................28.
422...........641.
Only that pomion of the first sentence of the second pm~aph beginning with “and the Secrenry
of the Interior” ad ending witi “shall not k approved:’
May 14, 1898 ........................................299 .................lO ,..................30 413 ...........687a–4.
Only the fifth proviso of the fimt paragaph.
June 17, 1902 ........................................1093 ...............3 .....................32. 388...........416.
Only tbt pnrtion of section three preceding the first proviso.
Apr. 16, 1906 .......................................1631 ...............1 .....................34. 116...........561.
Only the words “withtiaw horn public ent~ any lands needed for townsite prr~xs”,
and also
after the word “case”, the word “and’.
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June 27, 1906 .......................................3559 ...............4 .....................34 5m.., ........56l.
Onlythe words“withdrew
an&’.
Mar. 15, 1910.......................................96 ................... .......................36. 237...........643.
June 25, 1910 .......................................421 .................1. 2.................36
847...........141, 142, 16 U.S.C.
471(a).
All except the second and third provisos.
June 25, 1910 .,.....................................431 .................13 ...................36 858.,.........148.
Mar 12, 1914 ........................................37 ...................1 .....................38. 305 ...........975b.
Only that portion wh~ch authorims tie President to withdraw, locate, and dispose of lands for
townsites.
Oct. 5, 1914. ... ......................................316 .................1 .....................38. 727...........569(a).
June 9, 1916 ..........................................l37 .................2 .....................39 219 ...........
Under “Class One:’ only the words “withdrawal and.”
Dec. 29, 1916 ........................................9.....................10
...................39. 865...........300.
June 7, 1924 .........................................348 .................g .....................43. 655...........16 U.S.C. 471.
Aug. 19, 1935 .......................................561 .................’’Sec. 4“. .........49. 661...........22 U.S.C. 277c.
In “Sec. 4“, only para~ph “c” except the proviso thercnf.
Mar. 3, 1927 .........................................299 .................4 .....................44. 1347........,25 U.S.C. 398d.
Only the proviso thereof.
May 24, 1928 ........................................729 .................4 .....................45. 72g ...........4g U,S,C. 214.
Dec. 21, 1928 ........................................42 ...................9 .....................45. 1063 .........6l7h.
Mar. 6, 1946 .........................................58 ................... .......................69. 36 .............6l7h.
First sentence only.
June 16, 1934. ......................................557 .................``Sec. 40(a~’ ....48. 977...........30 U.S.C. 229a.
The proviw only.
May 1, 1936 ..........................................254 .................2 .....................49 1250 .........
May 31, 1938 ........... . ............................304 ................. .......................52. 593...........25 U.S.C. 497.
July 20, 1939 ........................................334 ................. .......................53. 1071.........16 U.S.C. 471b.
May 28, 1940 ........................................220 ................. 1 .....................54 224...........16 U.S.C. 552a.
All except the second provim.
Apr. 11, 1956 .......................................203 .................8.....................70.
110 ...........620g.
Only the words “and to withdrew public lands from entry or other d~position under the public
land laws:’
Aug. 10, 1956 .......................................Chapter g4g ...g772 ...............70A 588........10 U.S.C. 4472,
9772,
Aug. 16, 1952 .......................................P.L. 87-5go ....4 .....................76. 389 ...........6l6c.
Only the words “and to withdraw pubhc lands from entry or other disposition under the pubhc
land laws:’

~) The second sentence of the Act of March 6, 1946 (60 Stit. 36; 43
U.S.C. 617(h)), is amended by deleting “Thereafter, at the direction of the
Secretary of the Interior, such lands” and by substituting therefor the following: “Lands found to be practicable of irrigation and reclamation by
irrigation works and withdrawn under the Act of March 6, 1946 (43 U.S.C.
617@))”. (90 Sat. 2792; 43 U.S.C. $ 617(h))
REPEAL

OF LAW RELATING

TO ADMINISTRATION

OF PUBLIC

LANDS

SW. 705. (a) Effective on and after the date of approval of this Act, the
following statutes or parts of statutes are repealed:
Act of

Chapter

Section

Statute at
Large

43 U.S. Code

1. Mar. 2, 1895 .........................174 ................. .......................28. 744...........176.
2. June 28, 1934 .......................865 .................8 .....................48. 1272 .........3l5g.
June 26, 1936 ..........................842 ..................3 ......................49 1976,
tide L ...............
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June 19, 1948 ........................548 .................1 .....................62. 533 ...........
Ju1y 9, 1962 ..........................P-L. 87-524 .... .......................76. 140 ...........315g-l.
Aug. 24, 1937 .......................744 ................. ..............-........50. 748.,.....-...315P.
Mar. 3, 1909 .........................271 .................2d proviso
35:845...........772.
only. ............
June 25, 1910 .......................J. Res. 40 ........ .......................36. 884 ...........
June 21, 1934 ........................689 ................. .......................48. 1185 ,........87la.
Revised Smtute 2447 ............ ....................... ....................... .......................1151.
Revised Smtute 2448 ............ ....................... ....................... .......................1152.
June 6, 1874 ..........................223 ................. .......................18. 62............-1153; 1154.
Jan. 28, 1879 ........................30 ................... .......................20. 274...........1155.

9. May30, 1894........................87 .................. .......................28. 84.............1156.
10. Revised
Revised
Revised
11. July 14,

Smtute 2471 ............. ....................... ....................... .......................llgl.
Statute 2472 ............ ....................... ....................... .........-....-........~~~.
Stitute 2473 ............ ....................... ....................... .......................
74: 506 ...........1361; 1362, 13631960 .........................P.L. 86-649 ....l202(a).a).
1383.
203-204a),
301-303 ......
12. Sept, 26, 1970 .......................P.L. 91-429 .... .......................84. 885 ...........l362a.
13. July 31, 1939 .........................401 .................1. 2 ........-....-...53. 1144 .........

(90 Stat. 2792)
REPEAL

OF LAWS RELATING

TO RIGHTS-OF-WAY

Sec. 706. (a) Effective on and after the date of approval of this Act, R.S.
2477 (43 U.S.C. 932) is repealed in its entirety and the following statutes
or parts of statutes are repealed insofar as they apply to the issuance of
rights-of-way over, upon, under, and through the public land8 and lands in
the National Forest System:
Act of

Chapter

Section

Sutute at
hrge

43 U.S. tide

Revised S@tutes 2339.. ................ ....................... ....................... .......................661.
The following words only “and the right-f-way for the constmmion of ditches md canals for the
purpose herein specf!ed is acknowledged md cofilrmed: but whenever any pcrmn, in the constmction
of any ditch or -al, injures or dawges the possession of any settler on the pubfic dotin, the prty
committing such injury or damges skll bc hable to the party injured for such inju~ or &mge.”
Revised Smtutes 2340 .................. ....................... ....................... .......................661.
The fcdlowing words only “, or rights to dhches and reservoirs used in connection with such water
righs,”
Feb. 26, 1897 ...............................335 ................. .......................29. 599...........664.
Mar. 3, 1889 ................................4. 7 ................. .......................30. 1233.........665. g58, (16 U.S.G.
525).
The following words only “that in the form provided by existing law the Secremry of the Interior
~Y ffle and approve
Surveys
andplots of any right+f-way for a wagon road, milroad, or other highway
over and amoss any forest reacrvation or resemoirs site when in his judgment the pubhc interests will
not bc injuriously affected thereby.”
Mar. 3, 1875 ................................152 ................. ..................-....18. 482...........g34–g3g.
May 14, 1898.. .............................299 .................2-9 .................30. 409...........942–1 to 942-9.

Feb.27, 1901...............................614 ................- .......................31. 815...........943.
June 26, 1906 ,.............................3548 ............... .......................34 481......944.
Mar.3, 1891................................561 .................18-21 .............26.1101 .........946-949.
Mar.4, 1917................................184 .................l .....................39. 1197.........
May28, 1926...............................409 ................. .......................44. 668 ...........
Mar. 1, 1921................................93 ................... .......................41. 1194.........950.
Jan. 13, 1897................................11 ................... .......................20. 484.......952-955-
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SutUteat
Actof

Chapter

%ction

brge

Mar. 3, 1923 ................................219 ................. .......................42.
Jan. 21, 1895..., ............................37 ................... .......................28.
May 14, 1896 ...............................l7g ........ ......... .......................29.
May 11, 1898 ...............................292 .. . .............. .......................30.
Mar. 4, 1917 ................................184 .................2 .. ...................39.
Feb. 15, 1901 . .............................372 ................. .......................31.

43 U.S. Code

1437 .........
635...........951,
120 ...........
404 ...........
1197 .........
790...........959

956, 957.

(16 U.S.C. 7g,
522).
(16 U.S.C. 5,
420, 523).
Only the last two pamgraphs under the subheading “Improvement of the National Forcsta” under
the heading “Forest Se~ice;’
May 27, 1952 ...............................338 ................ .......................66 95 .............
May 21, 1896 .... .... .......................212 ................. .......................29. 127.....,.....962-965.
Apr. 12, 1910..., ...........................155 ................. .......................36. 296...........966-970.
June 4, 1897 ... .... .........................2 .....................1 .....................30. 35.............16 U.S.C. 551.
Only the elevath pmgrsph under Sumeying the pubhc lands.
July 22, 1g37 ...............................517 .................31. 32.-,,.50:525.,7
USC ~o~o_
1012.
Sept. 3, 1954 ................................1255 ...............1 .....................68. 1146 .........93lc.
July 7, 1960... ...............................Public bw
.......................74. 363 ...........40 U.s.c. 345C.
86-608 ........
Oct. 23, 1962 ..... . .. ......................Pubfic bW
1-3 ..................761129 .........40 U.s,c. 31g87-852 ........
319C,
Feb. 1, 1905 .... .............................288.................4.....................33.
628...........16 USC. 524
Mar. 4, 1911 ...... ..... .....................238 ................. .......................36. 1253.........951

(b) Nothing in section 706 (a), except as it pertains to rights-of-way, may
be construed as affecting the authority of the Secretary of Agriculture
under the Act of June 4, 1897 (30 Stat. 35, as amended, 16 U.S.C. 551);
the Act of July 22, 1937 (50 Stat. 525, as amended, 7 U.S.C. 1010-1212);
or the Act of September 3, 1954 (68 Stat. 1146, 43 U.S.C. 931c). (90 Stat.
2793; 43 U.S.C. $1701 note)
SEVERABILITY

%. 707. If any provision of this Act or the application thereof is held
invalid, the remainder of the Act and the application thereof shall not be
affected thereby. (90 Stat. 2794; 43 U.S.C. $ 1701 note)
EXPLANATORY NOTES

Utor’s Note, Annotations. Annotations
of opinions we included only to the extent
deemed relevant to the pro~ms and activities of the Bureau of Reclamation and the
Afaska,Bonneville, Southeastern, Southwestem, and Western Area Power Administrations.
Le@lative H&tory. S. 507, Pubhc Law 94579 in the 94th Cort~ess. Reported from In-

tefior and Insular Affair~ S. Rept. No. 94
583. PassedSemte Febmary 25, 1976. H.R.
13777 reported from Interior and InsularAffairs; H. R. Rept. No. 94-1163. S. 507 passed
House, amended, in lieu of H.R. 13777, July
22, 1976. Conference report H.R. Rept. No.
94-1724. House a~ees to conference report
September 20, 1976. Senate a~ees to conference report October 1, 1976.
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[Extractsfrom] An actauthorizingtbe construction,repair,andpreservationof certainpubfic
workson riversandbrbors for navimtion.flood control,and for other .purposes.
(Act of
.
October 22, 1976, Public Law 94-5{7,
*

*

90 ‘Sut. 2918)
*

*

*

Sec. 120. [Contracting for increased law enforcement services at Army
projects authorized.]-(a)
The Secretary of the Army, acting through the
Chief of Engineers, is authorized to contract with States and their political
subdivisions for the purpose of obtaining increased law enforcement services
at water resources development projects under the jurisdiction of the Secretary of the Army to meet needs during peak visitation periods. (90 Stat.
2924; 42 U.S.C. $ 1962a-5d)
*

*

*

*

*

Sec. 143. [American Samoa<ooperative
stidy of water and related
land resources authorized.]-The
Secretary of the Army, acting through
the Chief of Engineers, is hereby authorized and directed to make a study
in cooperation with the government of the Territory of American Samoa
with particular reference to providing a plan for the development, utilization, and conservation of water and related land resources. Such study
shall include appropriate consideration of the needs for flood protection,
wise use of flood plain lands, navigation facilities, hydroelectric power generation, regional water supply and waste water management facilities systems, general recreation facilities, enhancement and control of water
quality, enhancement and conservation of fish and wildlife, and other measures for environmental enhancement, economic and human resources development, and shall be compatible with comprehensive development plans
formulated by local planning agencies and other interested Federal agencies. (90 Stat. 2930)
*

*

*

*

*

Sec. 193. [High Plains water resources study authorized-Smretaq
of
Commerce to submit interim and final reports to Congress.]-In
order
to assure an adequate supply of food to the Nation and to promote the
economic vitality of the High Plains Region, the Secretary of Commerce
(hereinafter referred to in this section as the “Secretary”), acting through
the Economic Development Administration, in cooperation with the Secretary of the Army, acting through the Chief of Engineers, and appropriate
Federal, State, and local agencies, and the private sector, is authorized and
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directed to study the depletion of the natural resources of those regions of
the States of Colorado, hsas,
New Mexico, Oklahoma, Texas, and Nebraska presently utilizing the declining water resources of the Ogallala acquifer, and to develop plans to increase water supplies in the area and report
thereon to Congress, together with arty recommendations
for further
congressional action. In formulating these plans, the Secretary is directed
to consider all past and ongoing studies, plans, and work on depleted water
resources in the region, and to examine the feasibility of various alternatives
to provide adequate water supplies in the area including, but not limited
to, the transfer of water from adjacent areas, such portion to be conducted
by the Chief of Engineers to assure the continued economic growth and
vitality of the region. The Secretary shall report on the costs of reasonably
available options, the benefits of various options, and the costs of inaction.
If water transfer is found to be a part of a reasonable solution, the Secretary,
as part of his study, shall include a recommended phn for allocating and
distributing water in an equitible fashion, taking into account existing water
rights and the needs for future growth of all affected areas. An interim
report, with recommendations, shall be transmitted to the Congress no later
than October 1, 1978, and a final report, with recommendations, shall be
transmitted to Congress not later than July 1, 1980. A sum of $6,000,000
is authorized to be appropriated for the purposes of carrying out this section. (90 Stat. 2943; 42 U.S.C. $ 1962d–18)
See. 194. [Coehiti Rese~oir
project, New Mexico.]—The
project for
the Cochiti Reservoir in New Mexico as part of the project for the improvement of the Rio Grande Basin, authorized in the Flood Control Act
of 1960 (74 Stat. 488), is modified in order to direct the Secretary of the
Army, acting through the Chief of Engineers, to construct, for public recreation purposes, an access road from United States highway numbered 55
to such reservoir. There is authorized to be appropriated not to exceed
$1,500,000 to carry out the purposes of this section. (90 Stat. 2943)
EXPLANATORY NOTE

Referenm in tie T~t. Extractsfrom the thereofreferredto in thetat, appearin VolFlood ControlAct of 1960 (PublicLaw 86ume 111at page 1544.
645, 74 Stat.480), includingthe provision
*

*

*

*

*

Sec. 201. (a) [Salisbury Ridge transmission line relocation.]-Section
204@) of the Act of October 23, 1962 (76 Stat. 1173, 1174), is amended
by striking the period at the end of the second sentence and insert the
following: “: Prtided,
That the Secretary of the Interior in determining
reimbursable costs, shall not include the costs of replacing and relocating
the original Salisbury Ridge section of the 138-kilovolt transmission line:
Prtidedfurther,
That the Secretary of the Army, acting through the Chief
of Engineers, shall relocate such transmission lines, at an estimated cost of
$5,641,000”.
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b) [Snettisham project, Crater-Long Lakes division, modified.]-The
Crater-Long Lakes division of the Snettisham project near Juneau, Alaska,
as authorized by section 204 of the Flood Control Act of 1962, is modified
with respect to the reimbursement payments to the United States on such
project in order to provide (1) that the repayment period shall be sixty
years, (2) that the first annual payment shall be 0.1 per centum of the total
principal amount to be repaid, (3) thereafter annual payments shall be increased by 0.1 per centum of such total each year until the tenth year at
which time the payment shall be 1 per centum of such total, and (4) subsequent annual payments for the remaining fifty years of the sixty-year
repayment period shall be one-fiftieth of the balance remaining after the
tenth annual payment ~ncluding interest over such sixty-year period). (90
Stat. 2944)
*

*

*

*

*

EXPLANATORY NOTE

Mference in tie Text. Section 204 of the
Flood Control Act of 1962 (Act of October
23, 1962, 76 Stit. 1173) amended by subsec-

tion (a) and referred to in subsection ~) of
the text, appears in Volume 111at page 1704.

Sec. 203. (a) [Alaska Hydroel@ric
Power Development Act-Congressional findings.~(
1) The Congress finds that the expeditious development
of hydroelectric power generating facilities in Alaska that are environmentally sound to assist the Nation in meeting existing and future energy demands is in the national interest.
(2) The Congress therefore declares that the expertise of the Chief of
Engineers can and should be utilized for the benefit of local public bodies
in the development of projects which yield 90 per centum or more of the
benefits of the project are attributable to hydroelectric power generation
when the project is fully operational.
(b) [Establishment
of Alaska Hydroelectric
Power Development
Fund.]—To meet the goals of this section, there is hereby established in
the Treasury of the United Smtes an Alaska Hydroelectric Power Development Fund (hereafter referred to as the “fund”) to be and remain available for use by the Secretary of the Army (hereinafter referred to as the
“Secretary”) to make expenditures authorized by this section. The fund
shall consist of(1) all receipts and collections by the Secretary of repayments
in accordance with subsection (e) of this section and payments by nonFederal public authorities to the Secretary to finance the cost of construction of projects in accordance with subsection (~ of this section, and which
the Secretary is hereby directed to deposit in the fund as they are received,
and (2) any appropriations made by the Congress to the fund.
(c) [Authorization
of Appropriations.]-There
is authorized to be appropriated to the Secretary for deposit in the fund established by subsection
(b) of this section the sum of $25,000,000.
(d) [Investment of moneys in Fund.]—(l )If the Secretary determines
that moneys in the fund are in excess of current needs, he may request the
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investment of such amounts as he deems advisable by the Secretary of the
Treasury in direct, general obligations of, or obligations guaranteed as to
both principal and interest by, the United States.
(2) With the approval of the Secretary of the Treasury, the Secretary may
deposit moneys of the fund in any Federal Reserve bank or other depository
for funds of the United States, or in such other banks and financial institutions and under such terms and conditions as the Secretary and the Secretary of the Treasury may mutually agree.
(e) [Expenditures from Fund for phase I projects-Favorable
reports
to Congress contingent upon repayment of phase I costs.]—The Secretary
is authorized to make expenditures from the fund for the phase I design
memorandum stage of advanced engineering and design for any project in
Alaska that meets the requirements of subsection (a)(2) of this section, if
appropriate non-Federal public authorities, approved by the Secretary,
agree with the Secretary, in writing, to repay the Secretary for all the
separable and joint costs of preparing such design memorandum, if such
report is favorable. Following the completion of the phase I design memorandum stage of advanced engineering and design under this subsection,
the Secretary shall not transmit any favorable report to Congress prior to
being repaid in full by the appropriate non-Federal public authorities for
the costs incumed during such phase 1. The Secretary is also authorized to
make expenditures from non-Federal funds deposited in the fund as an
advance against construction costs.
(f) [Expenditures for construction authorid
from Fund and payments
of non-Federal public autiorities.]— In connection with water resources
development projects which meet the criteria established by subsection (a)(2)
of this section and which are to be constructed by the Secreury, acting
through the Chief of Engineers, in accordance with an authorization by
Congress and a contract between the non-Federal public authorities and
the Secretary, pursuant to subsection (g)(1) of this section occurring on or
subsequent to the date of enactment of this Act, the Secretary, acting
through the Chief of Engineers, is authorized to construct such projects
including activities for engineering and design land acquisition, site development, and off-site improvements necessary for the authorized construction by making expenditures from (1) the Fund established in subsection
(b) of this section of funds deposited by non-Federal public authorities as
payments for construction and (2) payments of non-Federal public authorities held by the Secretary as payment of construction costs for a project
authorized by this section.
(@ [Repament
a~ment
required prior to initiation of construction-Submission
to Congressional
committees-U.S.
to pay certain
costs over fiose fixed in agreement.]-(1)
Prior to initiating any construction work under the authorities of this section, the Secretary and the ap
propriate non-Federal public authorities shall agree in writing, and submit
such agreement to the Committees on Public Works and Appropriations
of the Senate and House of Representatives for review and reporting to
the Congress for its consideration and approval that the appropriate non-
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Federal public authorities will pay the full anticipated costs of constructing
the project at the time such costs are incurred, together with normal contingencies and related administrative expenses of the Secretary, and such
payments shall be deposited in the fund or held by the Secretary for payment
of obligations incurred by the Secretary on an authorized project under
this section. The agreement shall provide for an initial determination of
feasibility and compliance by the project with law. The total non-Federal
obligation shall be paid on or prior to the date the Chief of Engineers has
estimated by agreement, that the project concerned will be available for
actual generation of all or a substantial portion of the authorized hydroelectric power of the project.
(2) In consideration of the obligations to be assumed by non-Federal
public authorities under the provisions of this section and in recognition
of the substantial investments which will be made by these authorities in
reliance on the program established by this section, the United States shall
assume the responsibility for paying for all costs over those fixed in the
agreement with the non-Federal public authorities, if such costs are occasioned by acts of God, failure on the part of the Secretary, acting through
the Chief of Engineers, to adhere to the agreed schedule of work or a
failure of design: Prwided, That payments by the Secretary of such costs
shall be subject to appropriations acts.
@) [Conveyance of project to non-Federd public authorities upon Ml
repayment-Timing
of conveyance.]—The
Secretary is authorized and
directed, pursuant to the agreement, to convey all title, rights, and interests
of the United States to any project, its lands and water area, and appurtenant
facilities to the non-Federal public authorities which have agreed to assume
ownership of the project and responsibility for its performance, operation,
and maintenance, as well as necessary replacements in accordance with this
section upon full payment by such non-Federal public authorities as required
under subsection (g)(1) of this section. Such conveyance shall, pursuant to
the agreement required by subsection (g) of this section, to the maximum
extent possible, occur immediately upon the project’s availability for generation of all or a substantial portion of the authorized hydroelectric power
of the project, and shall include such Federal requirements, reservations,
and provisions for access rights to the project and its records as the Secretary
finds advisable to complete any portion of project construction remaining
at the time of conveyance and to assure that the project will be operated
and maintained in a responsible and safe manner to accomplish, as nearly
as may be possible, all of the authorized purposes of the project including,
but not restricted to, hydroelectric power generation.
(i) [Short title for section 203.]—This section shall be cited as the “Alaska
Hydroelectric
Power Development
Act”. (90 Stat. 2946; 42 U.S.C.
$ 1962d-14a)
*

*

*

*

*

Sec. 205. [Short title.]-This
Act may be cited as the “Water Resources
Development Act of 1976”. (90 Stat. 2946)
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EXPLANATORY NOTES

Not Mfied. Of the extracts from this Act
that appear above, sections 143, 194,201 and
205 are not codified in the U.S. Code.
ti@slative Hwto~. S. 3823 in the 94th
ConWess. Reported in Senate from Public
Work, S. Rept. No, 94–1255. H.R. 15636
reported in House from Public Works; H.R.

Rept. No. 94-1702. Conference report H.R.
Rept. No. 94-1755. S. 3823 passed Senate
September 28, 1976. Passed House,
amended, in lieu of H.R. 15636, September
29, 1976. House and Senate aWee to conference report October 1, 1976.
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An act to provide temporary authoritiesto the Secretary of the Interior to facilitateemergency
actions to mitigate the impacts of the 1976-77 drought. (Act of April 7, 1977, Public Law
95–18, 91 Stat. 36)

Sec. 1. [Directions to Secretary of the Interior.]-The
Secretary of the
Interior, hereinafter referred to as the “Secremry”,
acting through the
Bureau of Reclamation and the Bureau of Indian Affairs pursuant to the
authorities in the Federal Reclamation Laws (74 Stat. 882, as amended) and
other appropriate authorities of the Secretary, and the authorities granted
herein, is directed to—
(a) [Stidies, construction, management and conservation activities authorized-Construction
deadlin+Unanticipatd
and unavoidable circumstances.]—perform
studies to identify opportunities
to augment,
utilize, or conserve water supplies available to Federal reclamation projects
and Indian irrigation projects constructed by the Secretary; and consistent
with existing contractual arrangements, and State law, and without further
authorization, to undertake construction, management and conservation
activities which can be expected to have an effect in mitigating losses and
damages to Federal reclamation projects and Indian irrigation projects constructed by the Secretary resulting from the 1976-1977 drought period:
Prwided, That construction activities undertaken to implement the programs authorized by this Act shall be completed by January 31, 1978: Providedfirther,
That where the Secretary finds that such construction activities
have been diligently pursued but cannot be completed by January 31, 1978,
due to bad weather, delays in delivery of required supplies, or other unanticipated and unavoidable circumstances, the Secretary is authorized to
allow continuation and completion of construction for a reasonable time
beyond January 31, 1978;
~) [Assistance to purchasers of available water—State water laws]—
assist willing buyers in their purchase of available water supplies from willing
sellers and to redistribute such water to irrigators based upon priorities to
be determined by the Secretary within the constraints of State water laws,
with the objective of minimizing losses and damages resulting from the
drought; and
(c) [Mitigation of effects of recurrence of emergency-Evaluations
and
reconnaissance
studies—Recommendations
to President
and Congress.]-undertake
expedited evaluations and reconnaissance studies of potential facilities to mitigate the effects of a recurrence of the current
emergency and make recommendations to the President and to the Congress evaluating such potential undertakings including, but not limited to,
wells, pumping plants, pipelines, canals, and alterations of outlet works of
existing impoundments, (91 Stat. 36; Act of August 17, 1977, 91 Stat. 870;
Act of February 7, 1978, 92 Stat. 10; 43 U.S.C. $502 note)
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1978 Amendmen&me Act of February7,
1978(92 Stat.10)amendedsukction (a) by
addlng the proviso after ‘~anuary 31, 1978”.
The 1978 Act does not appear herein.
1977 kdment.
The Act of August 17,
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1977 (91 Stat.870) amendedsubsection(a)
by deleting “November 30, 1977” and inserting in lieu thereof ‘~anuary 31, 1978”.
The 1978 Act does not appear herein.

%. 2. (a) [Payments for water— No undue benefit or profit.]-Payments for water acquired from willing sellers will be at a negotiated price,
but will not confer any undue benefit or profit to any person or persons
compared to what would have been realized if the water had been used in
the normal irrigation of crops adapted to the area, as determined by the
Secretary.
@) [Pfice determin~ by Secretary.]-Purchases
of water acquired under
subsection (a) above shall be made at a price to be determined by the
Secretary: PrwMed, That the selling price shall be sufficient to recover all
expenditures made in acquiring the water. (91 Stat. 36; 43 U.S.C. $ 502
note)
Sec. 3. (a) [Priority of need for allocations determined by Secretary.]—
The Secretary shall determine for purposes of this Act the priority of need
for allocating the water, taking into consideration, among other things, State
bw, national need, and the effect of losing perennial crops due to drought.
@) [Definition of “irrigators”.] —For the purposes of this Act the term
“irrigators” shall mean any person or legal entity who holds a valid existing
water right for irrigation purposes within Federal reclamation projects and
within all irrigation projects constructed by the Secretary for Indians.
(c) [Definition of “Federal reclamation project?’]-For
the purposes of
this Act, the term “Federal reclamation project” means any project constructed or funded under Federal reclamation law and specifically including
projects having approved loans under the Small Reclamation Projects Act
of 1956 (70 Stat. 1044) as amended. (91 Stat. 36; 43 U.S.C. Q 502 note)
EXPUNATORY NOTE

Reference in tie Text. The Small Reclamadon Projects Act of 1956 (70 Stat. 1044;

43 U.S.C. $ 422a et seq.), referred to in the
text, appears in Volume 11 at page 1331.

~. 4. [Deferment of 1977 payments owed-RWove~
by exmnsion of
repayment period. ]-The
Secretary is hereby authorized to defer without
penalty, the 1977 payments of any installment of charges including operation and maintenance costs owed to the United States by irrigators as he
deems necessary because of financial hardship caused by extreme drought
conditions: Prwided, That any deferment shall be recovered and such recovery may be accomplished by extending the repayment period under the
contracting entities’ existing contracts with the United States. (91 Stat. 37;
43 U.S.C. $502 note)
Sec. 5. [NEPA exemption.] —Actions taken pursuant to this Act are in
response to emergency conditions and depend for their effectiveness upon
their completion prior to or during the 1977 irrigation season and, there-
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fore, are deemed not to be major Federal actions significantly affecting the
quality of the human environment for purposes of the National Environmental Policy Act of 1969 (83 Stat. 852, as amended, 42 U.S.C. 4321). (91
Stat. 37; 43 U.S.C. $502 note)
EXPLANATORY NOTE

Reference in he Text. The National Environmental Pohcy Act of 1969 (Act of January 1, 197083 Stat. 852; 42 U.S.C. $4321
Nom

et seq.), referred to in the text, appears in
Volume IV in chronological order.

OF OPINION

1. NEPAcompfiana

The Bureauof Reclamation’sdrawdownof
carryoverstorageat ClairEngleLakeandresultantdecreasein releasesinto the Trinity
River is a managementactivityexpectedto
havean effect in mitigatingdrought-related
lossesanddamagesto theCentralValleyProject. As such, the Bureauis specificallyexemptedfrom filingan environmentalimpact
statementby section 5 of the Emergen~
DroughtAct, at leastuntilthe authorityunder thatAct expireson September30, 1977.
Counpof TtiniQ v. Andw, 438 F. Supp. 1368
(E.D. Cal. 1977).
The Bureau of Reclamation’sdrawdownof
carryover storage capacityat Cklr Engle Lake
to mitigate drought damages does not necessitatethe preparation of an environmentalim-

pactstatement
evenaftertheexpirationof the
EmergencyDrought Act’s exemptionfrom
the filing requirementsof ~ 102 of the Nadonal Environmental
PofieyAct for suchactivities. Although the latter Act may be
applicable!inlimitedcircurns@nces~
to a PrOJect initiatedbefore it became effective in
1970, the presentaction is neithera major
incrementalstageof projectdevelopmentnor
a revisionor extensionof the originalfacifities.Rather,an environmentalimpactstaternentis not required where, as.here, ~he
Bureau is simplyoperating the Trnuty River
Divisionwithinthe range originallyavailable
pursuant to the authorizing statute, in r~
sponseto chmgmg enwronmentalconditions.
Countyof Trirsi~ v. Andre, 438 F. Supp. 1368
(E.D. Cal. 1977).

See. 6. [Coordination
with other emergency
and disaster relief operations.]—The
program established by this Act shall, to the extent practicable, be coordinated
with emergency
and disaster
relief operations
conducted
by other Federal and State agencies under other provisions of
law. The Secretary shall consult with the heads of such other Federal and
State agencies as he deems necessary. The heads of all other Federal agencies
performing
relief functions under other Federal authorities are hereby authorized and directed to provide the Secretary,
or his designee, such information and records as the Secretary or his designee shall deem necessary
for the administration
of this Act. (91 Stat. 37; 43 U.S.C. $502
note)
Sec. 7. [R+rt
to president and bngress.]-Not
later than May 1, 1978,
the Secretary shall provide the President and the Congress with a complete
report on expenditures
and accomplishments
under this Act. (91 Stat. 37;
Act of February 7, 1978, 92 Stat. 10; 43 U.S.C. ~ 502 note)
EXPLANATORY NOTE

1978 Amendment.The Act of February7,
1978(92 Stat.10)amendedsection7 by de
Ieting “March” and substituting in lieu

thereof “May”. The 1978 Act does not ap
pearherein.

Sec. 8. (a) [Loans to irrigators authorized.]-The
Secretary is authorized
to make loans to irrigators for the purposes of undertaking construction,
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management, conservation activities, or the acquisition and transportation
of water, which can be expected to have an effect in mitigating losses and
damages resulting from 1976-1977 drought period.
b) [Loan te~s.1—such
loans shall be without interest with the repayment schedule to be determined by the Secretary, but loans for acquiring
water under section 2 of this Act shall not exceed five years in duration.
(c) [Termination date of aufiorities conferred by Act.]-The
authorities
conferred by this Act shall terminate on November 30, 1977.
(d) [Water conservation
and management procedures-Authority
to
condition grants or waive loan repayment-Report
to Congress.]-The
Secretary may condition grants, or may waive all or a portion of the repayment of loans made under this Act, upon the agreement of a recipient
to undertake a program of water conservation and efficient management
meeting standards established by the Secretary. The Secretary shall report
to Congress on measures which he has undertaken to institute such conservation and management procedures. (91 Stat. 37; Act of August 17, 1977,
91 Stat. 870; 43 U.S.C. $502 note)
EXPMNATORY NOTE

1977 Amendment. The Act of August 17,
1977 (91 Stat. 870) amended subsection (c)
by deleting “September” and insertingin lieu

thereof “November” and by adding subsection (d) as it appearsabove. The Act does not
appear herein.

Sec. 9. [Authorization
for appropriations.]-There
is authorized to be
appropriated $100,000,000
to carry out the provisions of this Act which
shall include the construction of emergency physical facilities under terms
and conditions applying to expenditures from the emergency fund created
by the Act of June 26, 1948 (62 Stat. 1052). (91 Stat. 37; Act of August
17, 1977, 91 Stat. 870; 43 U.S.C. $502 note)
EXPUNATORY NOT=

1977 Amendment. The Act of August 17,
1977 (91 Stit. 870) amended section 9 by deleting “water purchase and reallocation prm
gram authorized by thisAce Prtided, that 15
per centum of such appropriations shall be
avaihble for carrying out other pro~ams authorized by this Act and for” and insertingin

beu thereof “provXlonsof thisAct whlcbshall
include the”. The 1977 Act does not appear
herein.
Reference in tie Tat. The Act ofJune 26,
1948 (62 Stat. 1052), referred to in the text,
is the Emergency Fund Act. The 1948 Act
app=rs in Volume 11 at page 891.

of finds for small reclamation projects and
Sec. 10. (a) [Availability
projects financed with non-Federal funds-Limitations.]-Funds
available to the Secretary pursuant to this Act and the Act of June 26, 1948
(62 Stat. 1052), shall be available for expenditure on behalf of (1) projects
financed through loans pursuant to the Small Reclamation Projects Act of
1956 (70 Stat. 1044) as amended, and (2) projects financed with non-Federal
funds notwithstanding the provisions of the third sentence of section 46 of
the Act of May 25, 1926 (44 Stat. 649, 650), and any other similar provision
of law. Expenditures undertaken under this authority shall be governed by
the same terms and conditions as apply to programs regularly constructed
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under Federal reclamation law: Prwided, That not more than 15 per centum
of such available funds may be used on behalf of nonfederally financed
projects and, not more that $1,000,000 may be expended on behalf of any
individual contracting entity.
m) [Availability of funds for State programs-Non-reimbursability.]—
Funds avaikble to the Secretary pursuant to this Act and the Act of June
26, 1948 (62 Stat. 1052), shall be available for expenditure for drought
emergency programs conducted heretofore or hereafter by Stite water
resource agencies during fiscal year 1977 if such programs are found to be
compatible with the broad purposes of this Act. In recognition of the widespread and diffused nature of the benefits deriving from this subsection,
all funds expended under the authority of this subsection shall be nonreimbursable.
(c) [Availabdity of funds for fwh and wfl~ife mitigation-$10
million
limit—Non-reimbursability.]-Funds
available for expenditure under the
provisions of this Act may be used by the Secretary for the purchase of
water or for acquisition of entitlement to water from any available source
for the purpose of mitigating damage to fish and wildlife resources caused
by drought conditions. Not to exceed $10,000,000 may be expended for
such activities and any amount so expended shall be nonreimbursable. (91
Stat. 37; Act of August 17, 1977, 91 Stat. 870; 43 U.S.C. $502 note)
EXPLANATORY NOT=

1977 Amendment. The Act of August 17,
1977 (91 Stat. 870) amended subsections(a)
and @) by deleting “during fiscalyear 1977
for expenditure pursuant to the Act of June
26, 1948 (62 Stat. 1052~’ and insertingin lieu
thereof “pursuant to this Act and the Act of
June 26, 1948 (62 Stat. 1052)” and amended
subsection(b) further by deleting the proviso
at the end of the first sentence, which read:
“Prtied,
Thatnot more than 5 per centum
of such avaibble funds may be used for purposes of this subsection and not more that
$1,000,000 maybe expendedonbehalfofany
State”. The 1977 Act does not appear herein.

References h tie TexL The Small Recbmation Projects Act of 1956 (70 Stat. 1044;
43 U.S.C. $ 422a et seq.), referred to in sub
section (a) of the text, appears in Volume II
at page 1331. Section 46 of the Act of May
25, 1926 (44 Stat. 649, 650, 43 U. SC. ~
423e), the OmnibusAdjustment Act, dso referred in subsection(a) of the text, appearsin
Volume I at page 376.
Reference b tie T-L The Act ofJune 26,
1948 (62 Stat. 1052), referred to in subsections (a) and (b) of the text, is the Emergency
Fund Act. The 1948 Act appears in Volume
II at page 891.

See. 11. [Existing laws, rights, responsibilities, juri~lction,
interests,
compacts unaffected.]-Nothing
in this Act shall be construed as limiting
or restricting the power and authority of the United States or—
(a) as affecting in any way any law governing appropriations or use of,
or Federal right to, water on public lands;
(b) as expanding or diminishing Federal or State jurisdiction, responsibility, interests, or rights in water resources development or control;
(c) as displacing, superseding, limiting, or modifying arty interstate compact or the jurisdiction or responsibility of any legally established joint
or common agency of two or more States or of two States and the Federal
Government;
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(d) as superseding, modifying, or repealing, except as specifically set
forth in this Act, existing laws applicable to the various Federal agencies;’
and
(e) as modifying the terms of any interstate compact. (91 Stat. 38; 43
U.S.C. $502 note)
b~datiw
Hktory. S. 925, PubEc Law
95-18 in the 95th Congress. Reported in Senate from Energy and Natural Resources
March 11, 1977; S. Rept. No 95-50. P-d
Senate March 15, 1977. Passed House,
amended, April 4, 1977. Senate a~ees to

House amendment April 4, 1977. Qmpanion
bill H.R. 5117 reported in House from Interior and Insubr AffairsApril 1, 1977; H.R.
Rept. No. 95-155. Passed House April 4,
1977.
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ACT

[Extracta from] An act to increase the authorization for the Lo=] Public Works Capital
Development and Investment Act of 1976. (Act of May 13, 1977, Pubhc Law 95–28, 91
Stat. 116)

*

*

*

*

*

SW. 111. [Initiation of construction
of certain federal public works
projeets-Limitation
on use of funds. ]-The
Secretary of Agriculture and
the Secretary of the Interior shall immediately initiate the construction of
those Federal public works projects (A) which are the responsibility of their
respective departments, (B) which have been authorized, and (C) which can
be commenced within 60 days of the date of enactment of this section and
completed no later than the 180th day after commencement of construction.
No funds authorized by section 111 of the Local Public Works Capital
Development and Investment Act of 1976 (Public Law 94–369) may be
used to carry out this section. (91 Stat. 120)
TITLE

II—FEDERAL
PUBLIC WORKS
CONTINUATION

PROJECTS

See. 201. [Congressional
findings.]-The
Congress hereby finds and
declares that:
(A) the construction projects listed in Public Law 94-355, the Public
Works for Water and Power Development and Energy Research Appropriations Act, 1977, and in Public Law 94–351, the Agriculture and
Related Agencies Programs Appropriations Act, 1977, represent the
foundation of our mtional public works activity. Such projects are essential to the reduction of unemployment;
(B) such projects provide long-term benefits to communities, to Sates,
and to the entire Nation in terms of water mnagement,
flood control,
navigation, recreation, and enhanced economic activity; and
(C) such projects have been authorized by the Congress after protracted
hearings and consideration extended over many years. Appropriations
bve been made and are being made pursuant thereto. It is the judgment
of Congress that such projects should not be discontinued except by
following the legislative process provided by the Constitution of the
United States and the provisions of Public Law 93–344, the Congressional
Budget and Impoundment Control Act of 1974. (91 Stat. 120)
EXPMNATORY NOTE

Reference in he Text. Extracts from the
Congressional Budget and Impoundment
Control Act of 1974 (Act of July 12, 1974,
88 Sat. 297), referred to in the text, appear

in Volume IV in chronolo@cal order and in
the Appendix in Supplement I at 2 U .S.C.
$621 et seq..
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Sec. 202. [Appropriations
to be made available notwithstanding
budget
deferd and rescission provisions.]— Notwithstanding the deferral and rescission provisions of Public Law 93–344, all appropriations provided in
Public Laws 94–355 and 94–351 for construction projects or for investigation, planning, or design related to construction projects shall be made
available for obligation by the President and expended for the purposes for
which the appropriations are made, with the exception of those appropriations or expenditures relating to the Meramec Park Lake project in Missouri. (91 Stat. 120)
Sec. 203. [*tion
202 the ~uivalent
of resolution disapproving
de
ferral of budget authority and appropriations
previously provided and
congressional statement of intent not to uphold rescission of such budget
authority and appropriations.] —With the exception noted relating to the
Meramec Park Lake project in Missouri, section 202 of this Act shall be
equivalent to and have the legal effect of a resolution disapproving any
deferral of budget authority previously provided for construction projects
in Public Law 93–355 or in any prior law appropriating funds for the United
States Army Corps of Engineers or the Department of the Interior Bureau
of Reclamation, or for construction projects in Public Law 94–351 or any
prior law appropriating funds for construction projects in the Department
of Agriculture as provided for in section 1013@) of Public Law 93–344,
the Congressional Budget and Impoundment Control Act of 1974. With
the exception noted relating to the Meramec Park Lake project in Missouri,
section 202 is also equivalent to a congressional statement of intent not to
uphold any rescission of budget authority with regard to funds appropriated
for construction projects in Public Law 94–355 or Public Law 94-351 or
for construction projects in any prior law appropriating funds for the United
States Army Corps of Engineers, the Department of the Interior Bureau
of Reclamation, or the Department of Agriculture, as provided for in section IO12(b) of Public Law 93–344. (91 Stat. 121)
EXPLANATORY NOTE

Reference in tie T=t. Extracts from the
Congressional Budget and Impoundment
Control Act of 1974 (Act of July 12, 1974,

88 Stat. 297), referred to in the text, including section 1013@), appear in Volume IV in
chronolo@cal order.

Sec. 204. [Inwrest and discount rates.]-It
is hereby reiterated that the
interest rates or rates of discount to be used to assess the return on the
Federal Government’s investment in projects of the United States Army
Corps of Engineers or the Department of the Interior Bureau of Reclamation, shall be those interest rates or rates of discount established by Public
Law 93–25 1, the Water Resources Development Act of 1974, or by any
prior law authorizing projects of the United States Army Corps of Engineers
or the Department of the Interior Bureau of Reclamation. (91 Stat. 121)
EXPLANATORY NOTZS

Not Mfied.
the U.S. Code.

This Act is not codified in

Reference in tie TexL Extra@ from the
Water R~urces Development Act of 1974
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(Act of March 7, 1974,87 Stit. 16), referred
to in the text, includlngsection 80, appmr in
Volume IV in chronolo@cal order.
Le&lative Histo~. H.R. 11, PubEc Law
95-28 in the 95th Congress. Reported in
House from Public Works and Transportation, H.R. Rept. No. 95–20. S. 427 in 95th
Congress. Reported in Semte from Environment and Public Works; S. Rept. No. 95-38.

ACT OF 1977

H.R. 11 passed House February 24, 1977.
Passed Senate, amended, in heu of S. 427,
March 10, 1977. House concurs in Senate
amendment, with amendment, April 5, 1977.
Conference reportx H.R. Rept. No. 95-230;
S. Rept. No. 95—1 10. Senate agrees to conference report April 29, 1977. HOUXagees
to conference report May 3, 1977.
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STUDY

An act to authorize appropriations for continuation of construction of distribution systems
and drainson the San Luis Unit, Central Valleyproject, California,to mandate the extension
and review of the project by the Secretary, and for other purposes. (Act of June 15, 1977,
Public Law 95-46, 91 Stat. 225)

See. 1. San Luis Unit, Central Valley Projeet, appropriation
authorization— Repayment of cos@.]—There
is hereby authorized to be appropriated for fiscal year 1978, and to be committed for expenditure by the
Secretary notwithstanding any other provision of law or contract, the sum
of $31,050,000 for continuation of construction of distribution systems and
drains on the San Luis Unit, Central Valley Project, California. No funds
shall be expended by the Secretary prior to his obtaining a pledge of the
Board of Directors of the Westlands Water District, and any other affected
districts, indicating their intention to repay costs associated with construction authorized by this Act. (91 Smt. 225)
NOTEOFOPINION
1. Autiority to obtigate &da
Where the legislative history of tbe law
(Public Law 95:46,91 Stat. 225) authorizing
aPPropr~ationsm the amountof$31,050,000
for contumation of construction of distribution systemsand drains showedthat Congress
intended to hmit tie avaihblhty of funds so
appropriated to fiscal year 1978 and the ap
propriation act for 1978 (Pubfic hw 95-96,
91 Stat. 797, 801) provided a Iumpsum for
construction of authorized reclamation projects “as authorizedby law;’ the quoted phrase
should be read to require that the

$31,050,000 be obfigatedonly in accord with
the act authorizing the appropriation, i.e,,
such fuds were to be used only in fiscalyear
1978 even though the Iumpsum recbonation
appropriation for 1978 is genetily available
until expended. Since these funds were availableto be obfigatedfor the San Luis Unit only
in f-l year 1978, subsequentfiscalyear o~
Iigationswere not properly incurred and any
future obligation of those funds is unauthorized. Dec. Comp. &n. B-198221 Ouly 19,
1982).

See. 2. (a) [Task force established.]-The
Secretary of the Interior (hereinafter referred to as the”Secretary’’)
shall, within thirty days after enactment of this section, establish a task force to review the management,
organization, and operations of the San Luis Unit to determine the extent
to which they conform to the purposes and intent of the Act of June 3,
1960 (74 Stat. 156) and the Act of June 17, 1902 (32 Stat. 388). The task
force, in conducting its review, shall hold no fewer than three public hearings, at least two of which shall be held within the State of California.
Members of said task force shall include, among others, the Commissioner
of Reclamation, the Assistant Secretary of the Interior for Land and Water,
the Solicitor of the Department of the Interior, the Comptroller General
of the United States, or their representatives, members of the general public, representatives of the State of California, and the Westlands Water
District. The Secretary shall appoint a task force chairman who shall set
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workshops, and other official task force
functions in carrying out the purposes of this Act. The Secretary is authorized and directed to finance from funds available to him the reasonable
expenses of the task force created by this section. The task force shall
dissolve on January 1, 1978.
task force shall
b) [Repti
to &e Con~ess —Topics of stidy.]-The
submit to the chairmen of the House Committee on Interior and Insular
Affairs, and the Senate Committee on Energy and Natural Resources, no
later than January 1, 1978, a report on the San Luis Unit, including—
(1) a demiled accounting of funds expended for planning or construction of facilities utilized by landowners within the San Luis Unit, and the
specific legislative authority for each feature of the project;
(2) an analysis of the compatibility of the present design and plan of
the San Luis Unit with the original feasibility report, environmental impact statement, and cost estimates;
(3) an analysis of existing repayment obligations, including rates and
types of repayment, the duration of repayments, and the desirability of
maintaining present repayment timetables or of modifying them in order
to ensure that an equitable burden of repayment falls on all project
beneficiaries;
(4) a review of the contractual commitments for water delivery to water
districts of the unit, and the development of new methods for calculating
and, on a periodic basis, recalculating, all future water service charges;
(5) the fiscal and future environmental impacts of the completion, under current plans, of the San Luis interceptor drain north of Kesterson
Reservoir, and recommendations
as to the feasibility of implementing
alternative uses of waste water such as reclamation for agricultural or
industrial re-use;
(6) a procedure to provide greater public awareness of and participation
in the design and review of future water delivery contracts by all potentially affected parties by means of public notice and the opportunity for
a public hearing,
(7) the adequacy of present levels of authorization for completing the
unit and recommendations for funding such completion, such as indexing
of authorization or periodic reauthorization;
(8) the record of enforcement of the requirements concerning the disposition of excess lands by persons receiving Federal water or major
project benefits, and the residency requirement of the Act of June 17,
1902 (32 Stit. 388), to the extent required by law, and an evaluation of
the success of the project in fostering family farms, includlng the adequacy
of present legislation and departmental rules and regulations pertaining
to these provisions;
(9) the impact of the commitment of water from the Sacramento-San
Joaquin Delta in excess of that obligated in the existing long-term contract, for delivery to the unit under future contracts;
(10) the fiscal and agricultural impacts of extending the project to
encompass federally constructed ground water integration operations.
(91 Stat. 225)
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EXPLANATORY
NOTE
Reference in the Text. The Act of June 3,
1960 (74 Stat. 156), referred to in subsection
(a) of the text, authorized construction of the

San Luis Unit, CVP. The 1960 Act appears
in Volume III at page 1524.

%. 3. [No contract to be approval prior to completion of report—
Submission of contract to Congress.]-Neither
the Secretary nor any of
his representatives shall approve any amendatory or other contract modifying the current water service contract ofJune 5, 1963 (contract numbered
14–06–200–495–A)
or the current repayment contract of April 1, 1965
(contract numbered 14-06-200-2020-A),
or any temporary contract extending more than one hundred and eighty days beyond December 31,
1977, prior to the completion of the report of the task force required in
section 2 or January 1, 1978, whichever occurs first. No such contract shall
be approved by the Secretary or his representative prior to its submission
to the Congress for a period of not more than ninety day (which ninety
days, however, shall not include days on which either the House of Rep
resentatives or the Senate is not in session because of an adjournment of
more than three calendar days to a date certain). (91 Stat. 227)
*.
4. [Litigation unaffti.]-Nothing
in this Act shall affect any
litigation initiated prior to the date of enactment. (91 Stat. 227)
EXPLANATORY
NOTES
Supplementary Provision. Section 8 of the
ReclamationSafety of DamsAct of 1978 (Act
of November 2, 1978, Public Law 95-578,
92 S~t. 2471) provides that the Congressional oversight required by section 3 of this
Act has been accomplishedwithrespect to the
three temporary water service contracts between the United States and the Westlands
Water District forwarded to Congress on October 4, 1978. The Rechmation Safety of
Dams Act of 1978 appears in Volume IV in
chronological order.

Not Codified. This Act is not codified in
the U.S. Code.
Legislative History. H.R. 4390, Public
Law 95-46 in the 95th Congress. Reported
in House from Interior and Insular Affairs
April 29, 1977; H.R. Rept. No. 95-233.
PassedHouse May 2, 1977. Reported in Senate from Energy and Natural Resources May
13, 1977; S. Rept. No. 95-144. Passed Senate, amended, May24, 1977. House agrees to
Senate amendments May 26, 1977.
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DEMONSTRATION

OF MEMBRANE
AND PHASE-CHANGE
DESALTING
PROCESSES

[Extrfrom] an act to extend certain authorities of the Secretiry of the Interior with
respect to water remurces research and saline water conversion pro~ms, and for other
purposes. (Act of Au~st 2, 1977, Public bw 95-84, 91 Sat. 400)

[Sec. 1. Authorizations
for appropriations
during fiscal year 1978 for
Water Resources Research Act of 1964 and Saline Water Conversion Act
of 1971.]
*

*

*

*

*

(c) Expenditures and obligations under any activity authorized by paraWaphs (1), (2), and (3) above may be increased by not more than 10 per
centum if any such increase is accompanied by a corresponding decrease
in expenditures and obligations in one or more activities set forth in sub
section @) above.
(d) Notwithstanding any provision of the Saline Water Conversion Act
of 1971 (85 Stat. 162) or any other provision of this Act, no authority to
make payments under this Act shall be effective except to such extent or
in such amounts as are provided in advance in appropriations Acts.
(e) All other provisions of the above Acts shall remain unchanged by this
Act. (91 Stat. 400)
Sec. 2. [Operation of desalting plants using membrane and phase
change processes —Necessary
provisions
of reports to Congressional
committees prior to expenditure of appropriated Funds-Proposed
contract provisions-Appropriation
authorization-Agreements
in connection with construction and operation]—
(a) The Secretary of the Interior is authorized and directed to demonstrate the engineering and economic viability of membrane and phasechartge desalting processes. Such demonstrations shall include the study,
design, construction, operation, and maintenance of desalting plants at locations in the United States (which may include the District of Columbia,
the Commonwealth of Puerto Rico, American Samoa, Guam, the Virgin
Islands, the Mariana Islands, and the Trust Territory of the Pacific Islands):
Prwided, That at least two such plants shall demonstrate desalting of brackish ground water: And prwidedfurther,
That the plants constructed pursuant
to this section shall be for the purpose of showing that the technology being
demonstrated is ready for application; such plants shall be sufficient to
demonstrate the specific application of the technology, and shall be significantly different in operation and process so as not to duplicate any other
demonstration plant constructed pursuant to this section. The Secretary is
further authorized to conduct such demonstrations or any portion thereof
by means of cooperative agreements (as defined and authorized by 41
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U.S.C. 504 et seq. (the Federal Grant and Cooperative Agreement Act of
1977; Public Law 95–224)) with duly authorized non-Federal public entities. Title to demonstration facilities constructed by the non-Federal public
entity under a cooperative a~eement shall vest in the non-Federal public
entity.”.
(b) Funds appropriated pursuant to the authority provided by this section
may not be expended until thirty calendar days (excl
ing days on which either the House of Represen@tives or the Senate is not
in session because of an adjournment of more than three calendar days to
a day cer=in) bve elapsed following transmittal of a report to the chairman
of the Committee on Interior and Insular Affairs of the House of Represen~tives and the chairman of the Committee on Environment and Public
Works of the United Smtes Senate. Such report shall present information
that includes, but is not limited to, how the plant being proposed differs
from others if any, already constructed under this section, the location of
the demonstration pht,
the characteristics of the water proposed to be
desalted, the process to be utilized, the water supply problems confronting
the area in which the plant will be located, alternative sources of water and
their probable cost, the capacity of the plant, the initial investment cost of
the demonstration ptit, the annual operating cost of the demonstration
plant, the source of enerW for the phnt and its cost, the means of reject
brine disposal ad its environmental consequences, and the unit cost of
product water, considering the amortization of all components of the demonstration plant and ancillary facilities. Such report shall be accompanied
by a proposed contract (or cooperative agreement) between the Secretary
and a duly authorized non-Federal entity in which such entity shall agree
to provide not less than 15 per centum and not more than 35 per centum
of the total cost of the demonstration; such cost to include, without being
limited to, necessary water rights, water supplies, rights-of-way, power
source interconnections, brine disposal facilities, land, construction, ancillary facilities, and the operation and maintenance costs for a period of four
years following final acceptance of the construction of the plant from the
plant contractor. The contributions of the non-Federal entity under such
proposed contract may be in-kind. During the participation by the Secretary
in the construction and the operation and maintenance of such demonstration, access to the demonstration and its operating data will not be
denied to the Secretary or his representatives. The period of participation
by the Secretary in the operation and maintenance of any such demonstration shall be four years. The Secretary is authorized to include in the
proposed contract a provision for conveying, as appropriate, and in such
amounts as are appropriate, rights, title, and interest of the Federal Government in the demonstration project to the non-Federal public entity.
(c) There is authorized to be appropriated, to remain available until expended, for the fiscal year ending September 30, 1978, and thereafter, the
sum of $50,000,000
to finance the total Federal share of the cost of the
demonstration plants authorized by this section; such cost to include, without being limited to, necessary water rights, water supplies, rights-of-way,
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power source interconnections, brine disposal facilities, land, construction,
ancillary facilities, and the operation and maintenance costs for the fouryear period of Federal participation in such costs.
(d) When appropriations have been made for the commencement or continuation of design, construction, or operation and maintenance of any
demonstration plant authorized under this Act, the Secretary may, in connection with such design, construction, or operation and maintenance, enter
into contracts and cooperative agreements for miscellaneous services, for
materials and supplies, as well as for construction, which may cover such
periods of time as the Secretary may consider necessary but in which the
liability of the United States shall be contingent upon appropriations being
made therefor. (91 Stat. 401; Act of October 17, 1978, 92 Stat. 1311; Act
of October 15, 1980, 94 Stat. 2034; 42 U.S.C. $ 7836)
EXPLANATORY
NOT=
@fication.
Section 2 was originallycodified at 42 U.S.C. $ 1959h. After enactment
of the Act of October 17, 1978, the provisions
of 42 U.S.C. $ 1959h, as amended, were remodifiedat 42 U.S.C. $7836.
1980 Amendments. Section 3(a) of the Act
of October 15, 1980 (Pubhc Law 96-457, 94
Stat. 2032) substitutedthe present text of sub
section (a) for the prior text of the subsection,
which had stated
The Secretary of the Interior is authorized
and directed to study,design,construct, op
crate, and maintain desalting plants demonstrafig the engineering and economic
viabifity of membrane and phas~change
desalting processes at not more than five
locationsin the United States includingthe
District of Columb=,
the Commonwealth
of Puerto RICO, American Samoa, Guam,
the Virgin Ishnds, the Northern Mariana
Islands, and the Trust Territory of the Pacific IsIan&. Prded,
That at leasttwo such

plantsshalldemonstrate dewlting of brackish ground water.
Section 3(b) of the 1980 Act, amended subsection@) inserting“how the plant beingproposed differs from others, if any, already
constructed under this section” after “but is
not ~iited to”. It struck out all the text of
the subsectionafter the first three sentences,
and inserted in lieu thereof the present final
fives sentences of the subsection. The text
struck out in the amendment stated
Su& report shallalso be accompanied by a
proposed contract between the Secretiry
and a duly authorized non-Federal public
entity, in whlcb such entity shall agree to
furnish,at no cost to the United States, necessary water rights, water supplies,rights-

of-way,power source interconnections,and
brine disposalfacifitie~Prtided, That the
Secretary may mive the obligation of the
non-Federal public entity to furnish brine
disposalfacilitiesif he findsthat such entity
is unablefimnciallyto bear the cost of such
facilities.Such proposed contract will further providetit the United Stateswillconstruct the plant described in the report at
no cost to the non-Federal pubhcentityand
that the United Smteswillprovide all costs
of operation and maintenance of the plant
for a term of at least two but not more than
five years, during which access to the plant
and its operating data willnot be denied to
the Secretary or his representative. The
Secretary is authorized to include in the
propowd contract a provision for conveying all rights, title, and interest of the Federal Government to the non-Fedeml pubhc
entity, subject only to a future right to reenter the facilityfor the purpose of financingat Federal expensemodificationsfor advancedtechnologyand for itsoperation and
maintenance for a successiveterm under
the same conditions as pertain to the original term.
Subsection3(c) of the 1980 Act, struck out
the prior text of subsection (c) and inserted
the present text of the subsection.
Section 3(d) of the 1980 Act, inserted sub
section (d).
The 1980 Act does not appear herein. For
legislativehistory of the 1980 Act, see Public
Law 96-457 in the 96th Congress; S. Rept.
No. 773 on S. 1640; and H.R. Rept. No. 989
on H.R. 5340.
1978 Amendment. Section 205(a) of the
Act of October 17, 1978 (Public hw 95-467,

Au~st
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92 Stat. 1305, 1311), amended subsection(a)
by substituting“five” for “four” and by striking’ ‘Puerto Rico, Virgin Islands,and Guam:”
and inserting “The District of Columbla, the
Commonwealthof Puerto Rico, American Samoa, Guam, the Virgin Islands,the Northern
Mariana Islands, and the Trust Territory of
the Pacific Isbnd~”. Section 205(b) of the
1978 Act amended subsection ~) by adding
‘‘Prded, That, the Secremry may waive the
obligationof the non-Federal entity to furnish
brine disposalfacilitiesif he finds that such
entity is unable financiallyto bear the cost of
such facilities” to the end of the third full
sentence. Extracts from the 1978 Act appear
in Volume IV in cllronolo@cal order.
Supplementary Protilon: Promd*tion
of Roles. Section 411 of the Act of October
17, 1978 (Pub. L. 95-467, 92 Stit. 1305,
1317) provides that any rule or regulation
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promulgated by the Secretiry of the Interior
affectingthe administmtionof section2 of this
Act shall not become effective until 30 days
after it has been transmitted to the Speaker
of the House of Representativesand the Pre$
ident of the Senate. Extmcts from the 1978
Act appear in Volume IV in chronolo~cal
order.
Le@slative History. H.R. 4746, Public
Law 95-84 in the 95th Congress. Reported
in House from Interior and Insular Affairs;
H.R. Rept. No. 306. Passed House May 17,
1977. PassedSenate, amended, May25,1977,
in lieuof S. 849, as passed.Senate and House
agreed to conference report, July 20, 1977;
H.R. Rept.No. 497. Companion bill, S. 846,
reported in Senate from Environment and
PublicWork, S. Rept. No. 187. PassedSenate
May 25, 1977.

August 4, 1977
3048

DEPARTMENT

OF ENERGY

ORGANIZATION

ACT

[E**
from] An act to estab~ih a Department of Energy in the executive branch by the
reorganimtion of energy functions within the Federal Government in order to secure effective management to assure a coordinated national energy policy, and for other purposes.
(Act of August 4, 1977, Public Law 95-91,91 Stat. 565)

[S=. 1 Short titie.]-This
act maybe cited as the “Department
Organization Act”. (91 Stat. 565; 42 U.S.C. $7101 note)
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DEFINITIONS

=.
2. (a) As used in this Act, unless otherwise provided or indicated by
the context, the term the “Department” means the Department of Energy
or any component thereof, including the Federal Energy Regulatory Commission.
(b) As used in this Act (1) reference to “function” includes reference to
any duty, obligation, power, authority, responsibility, right, privilege, and
activity, or the plural thereof, as the case may be; and (2) reference to
“perform”,
when used in relation to functions, includes the undertaking,
fulfillment, or execution of any duty or obligation; and the exercise of
power, authority, rights, and privileges.
(c) As used in this Act, “Federal lease” means an agreement which, for
any consideration, including but not limited to, bonuses, rents, or royalties
conferred and covenants
to be observed, authorizes a person to explore
for, or develop, or produce (or to do any or all of these) oil and gas, coal,
oil shale, tar sands, and geothermal resources on lands or interests in lands
under Federal jurisdiction. (91 Stat. 567; 42 U.S.C. $ 7101)
TITLE

I—DECLARATION

OF FINDINGS

AND PURPOSES

FINDINGS

101. The Congress of the United States finds that—
(1) the United States faces an increasing shortage of nonrenewable
energy resources;
(2) this energy shortage and our increasing dependence on foreign
energy supplies present a serious threat to the national security of the
United States and to the health, safety and welfare of its citizens;
(3) a strong national energy program is needed to meet the present
and future energy needs of the Nation consistent with overall national
economic, environmental and social goals;
See.
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(4) responsibility for energy policy, regulation, and research, development and demonstration is fragmented in many departments and agencies and thus does not allow for the comprehensive, centralized focus
necessary for effective coordination of energy supply and conservation
programs; and
(5) formulation and implementation of a national energy program require tie integration of major Federal energy functions into a single
department in the executive branch. (91 Stat. 567; 42 U.S.C. $71 11)
PURPOSES

Sec. 102. The Congress therefore declares that the establishment of a
Department of Energy is in the public interest and will promote the general
welfare by assuring coordinated and effective administration of Federal
energy policy and programs. It is the purpose of this Act—
(1) to establish a Department of Energy in the executive branch;
(2) to achieve, through the Department, effective management of ener~ functions of the Federal Government, including consultation with
the heads of other Federal departments and agencies in order to encourage them to esmblish and observe policies consistent with a coordinated energy policy, and to promote
maximum possible energy
conservation measures in connection with the activities within their respective jurisdictions;
(3) to provide for a mechanism through which a coordinated national
energy policy can be formulated and implemented to deal with the
short-, mid- and long-term energy problems of the Nation; and to develop
plans and programs for dealing with domestic energy production and
import shortages;
(4) to create and implement a comprehensive ener~ conservation strategy that will receive the highest priority in the national energy program;
(5) to carry out the planning, coordination, support, and management
of a balanced and comprehensive energy research and development pro
gram, including—
(A) assessing the requirements for energy research and development:

(B) developing priorities necessary to meet those requirements;
(C) undertaking programs for the optimal development of the varand conservation;
and
ious forms of energy production,
(D) disseminating
information
resulting from such programs,
including disseminating
information
on the commercial
feasibility and
use of energy from fossil, nuclear, solar, geothermal,
and other energy
technologies;
(6) to place major emphasis on the development
and commercial
use
of solar, geothermal,
recycling and other technologies
utilizing renewable
energy resources;
(7) to continue and improve the effectiveness and objectivity ofa central
ener~
data collection and analysis program
within the Department;
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(8) to facilitate establishment of an effective strate~
for distributing
and allocating
fuels in periods of short supply and to provide for the
administration
of a national energy supply reserve;
(9) to promote the interests of consumers through the provision of an
adequate and reliable supply of energy at the lowest reasonable cost;
(10) to establish and implement through the Department,
in coordination with the Secretaries
of State, Treasury, and Defense, policies regarding international
energy issues that have a direct impact on research,
development,
utilization,
supply, and conservation
of energy
in the
United States and to undertake
activities involving the integration
of
domestic and foreign policy relating to energy, including provision of
independent
technical advice to the President on international
negotiations involving energy resources, energy technologies,
or nuclear weapons
issues, except that the Secretary of State shall continue to exercise primary
authority for the conduct of foreign policy relating to energy and nuclear
nonproliferation,
pursuant to policy guidelines established by the President;
(11) to provide for the cooperation
of Federal, State, and local governments
in the development
and implementation
of national energy
policies and programs;
(12) to foster and assure competition
among parties engaged in the
supply of energy and fuels;
(13) to assure incorporation
of national environmental
protection goals
in the formulation
and implementation
of energy programs,
and to advance the goals of restoring,
protecting,
and enhancing
environmental
quality, and assuring public health and safety;
that the productive
(14) to assure, to the maximum extent practicable,
capacity of private enterprise
shall be utilized in the development
and
achievement
of the policies and purposes of this Act;
(15) to provide for, encourage,
and assist public participation
in the
development
and enforcement
of national energy programs;
(16) to create an awareness of, and responsibility
for, the fuel and
ener~
needs of rural and urban residents as such needs pertain to home
heating and cooling, transportation,
agricultural
production,
electrical
generation,
conservation,
and research and development;
(17) to foster insofar as possible the continued good health of the Nation’s small business firms, public utility districts, municipal utilities, and
private cooperatives
involved in energy production,
transportation,
research, development,
demonstration,
marketing, and merchandising;
and
(18) to provide for the administration
of the functions of the Energy
Research and Development
Administration
related to nuclear weapons
and national security which are transferred
to the Department
by this
Act. (91 Stat. 567; 42 U.S.C. $ 7112)
NOTES OF OPINION

1. Purpose
The trifurcated arrangement of the Sec-

retary of Energy’s Dele~tion Order No.
0204-33 of December 1978 dele~ting rate
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development to the local Power Marketing
Administration,rate approml and interim im:
plementationto the AssistantSecretary of Energy, and final approval to the independent
Federal Energy Regulatory Commissiondoes
as much as possibleto resolve the command
of section 5 of the Flood Control Act of 1944
that there be an independent check on ratemakingand the command of the Department
of Energy Organization Act that ratemaking
be made more efficient through the centmlizationof control in one officer, the Secretary
of Energy. United States u. Tex-La Electtic Cooperative, Znc., 693 F.2d 392, 411-2 (5th Clr.
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1982), reversing United States v. Tex-La Electric
Cooperative, Znc., 524 F. Supp. 409 (E.D. La.
198 1), and United States v. Northeast Texas Electtic Cooperative,Znc., Civil Action No. H-81604 (S.D. Tex. 1981).
The purpose of the Department of Energy
Organi=tion Act is to improve the efficiency
of American ener~ production and unite the
scattered governmentaldivisionswith responsiblhtyin the area under the leadership of a
singlenew cabinet-levelofficer, the Secretiry
of ~ergy. United States v. Tex-La Electric Cooperative, Znc., 693 F. 2d 392, 402 (5th Clr.
1982).

RELATIONSHIP WITH STATES
conflicts
Sec. 103. Whenever any proposed action by the Department
with the energy plan of any State, the Department
shall give due consideration to the needs of such State, and where practicable,
shall attempt to
resolve such conflict through consultations
with appropriate
State officials.
Nothing in this Act shall affect the authority
of any State over matters
exclusively within its jurisdiction.
(91 Stat. 569; 42 U.S.C. $ 7113)
NOTE OF OPINION

1. Gmpliance witi State law
In constructing tie Miles City/New Underwood transmissionline, the Western Area
Power Administration

is not required

by sec-

tion 505 of the Federal Land Policyand Management Act or by section 103 of the

TITLE

II—ESTABLISHMENT

Department of Energy Or@nimtion Act to
obtain a permit from the State of South DaAgainst the Miles
kota. Citizens and La&mers
City/Neco Undemood Pwerliw.
683 F. 2nd
1171 (8th Cir. 1982), affirming 513 F. Supp.
257 (D.S. Dak. 1981).

OF THE DEPARTMENT

ESTABLISHMENT

Sec. 201. There is hereby established at the seat of government an executive department to be known as the Department of Energy. There shall
beat the head of the Department a Secretary of Energy (hereinafter in this
Act referred to as the “Secretary”), who shall be appointed by the President
by and with the advice and consent of the Senate. The Department
shall
be administered,
in accordance
with the provisions of this Act, under the
supervision and direction of the Secretary. (91 Stat. 569; 42 U.S.C. $ 7131)
PRINCIPAL

OFFICERS

See. 202. (a) l-here shall be in the Department a Deputy Secretary, who
shall be appointed by the President, by and with the advice and consent of
the Senate, and who shall be compensated
at the rate provided for level II
of the Executive Schedule under section 5313 of title 5, United States Code.
The Deputy Secretary
shall act for and exercise the functions of the Sec-
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retary during the absence or disability of the Secretary or in the event the
office of Secretary becomes vacant. The Secretary shall designate the order
in which the Under Secretary and other officials shall act for and perform
the functions of the Secretary during the absence or disability of both the
Secretary and Deputy Secretary or in the event of vacancies in both of those
offices.
(b) There shall be in the Department an Under Secretary and a General
Counsel, who shall be appointed by the President, by and with the advice
and consent of the Senate, and who shall perform such functions and duties
as the Secretary shall prescribe. The Under Secretary shall bear primary
responsibility for energy conservation. The Under Secretary shall be compensated at the rate provided for level 111of the Executive Schedule under
section 5314 of title 5, United States Code, and the General Counsel shall
be compensated at the rate provided for level IV of the Executive Schedule
under section 5315 of title 5, United States Code. (91 Stat. 569; 42 U.S.C.
$ 7132)
ASSISTANT SECRETARIES

Sec. 203. (a) There shall be in the Department eight Assistant Secretaries,
each of whom shall be appointed by the President, by and with the advice
and consent of the Senate; who shall be compensated at the rate provided
for at level IV of the Executive Schedule under section 5315 of title 5,
United States Code; and who shall perform, in accordance with applicable
law, such of the functions transferred or delegated to, or vested in, the
Secretary as he shall prescribe in accordance with the provisions of this Act.
The functions which the Secretary shall assign to the Assistant Secretaries
include, but are not limited to, the following:
(1) Energy resource applications, including functions dealing with management of all forms of energy production and utilization, including fuel
supply, electric power supply, enriched uranium production, energy technology programs, and the management of energy resource leasing procedures on Federal lands.
*

*

*

(10) Power marketing functions, including
and transmission
of Federal power.
*

*

*

*

*

responsibility

*

for marketing

*

(b) At the time the name of any individual is submitted for confirmation
to the position of Assistant Secretary, the President shall identify with particularity the function or functions described in subsection (a) (or any portion thereo~ for which such individual will be responsible. (91 Smt. 570;
42 U.S.C. $ 7133)
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NOTE OF OPINION

Assistant Secretary, from dealing with some
~pects Ofthe listed function. Memomndum
of General Counsel Coleman, October 14,
1978, in re proposed delegation to the Federal Energy Regulatory Commission of rate
confirmationauthority for DOES power marketing agencies.

1. m=
The legislativehistory of section 203(a) (10)
of the Department of Energy Or&ni=tion
Act indicatesthat the purpose of listingfunctionswasto assurethat they receive high-level
attention in the Department, but there was
no intent to restrict other Department of Energy (DOE) officials,other than the assigned
FEDERAL

ENERGY

REGULATORY

COMMISSION

Sec. 204. There shall be within the Department, a Federal Energy Regulatory Commission established by title IV of this Act (hereinafter referred
to in this Act as the “Commission”).
The Chairman shall be compensated
at the rate provided for level III of the Executive Schedule under section
5314 of title 5, United States Code. The other members of the Commission
shall be compensated at the rate provided for level IV of the Executive
Schedule under section 5315 of title 5, United States Code. The Chairman
and members of the Commission shall be individuals who, by demonstrated
ability, background, training, or experience, are specially qualified to assess
fairly the needs and concerns of all interests affected by Federal energy
policy. (91 Stat. 571; 42 U.S.C. $ 7134)
*
TITLE

*

*

III—TRANSFERS

*

*

OF FUNCTIONS

GENERAL TRANSFERS
see. 301.
*

*

*

*

*

@) [Transfer of miscellaneous
functions from Federal Power Commission. ]-Except
as provided in title IV, there are hereby transferred to,
and vested in, the Secretary the function of the Federal Power Commission,
or of the members, officers, or components thereof. The Secretary may
exercise any power described in section 402(a) (2) to the extent the Secretary
determines such power to be necessary to the exercise of any function within
his jurisdiction pursuant to the preceding sentence. (91 Stat. 577; 42 U.S.C.
g 7151)
NOTM OF OPINIONS

Interim rates 1
Rate approval autiority 2
Rate-rig,
generally 3
1. Inteti rates
The Secretary of Energy is without authority under sections 301(b) and 501(a)(1) of

the Department of Energy Organintion Act
to place power rates into effect on an interim
basis without confirmation and approval by
the Federal Energy Regulatory Commtilon,
as successor to the Federal Power Commission, as required by section 5 of the Flood
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Control Act of 1944. C@ of Fultm v. United
States, 680 F. 2d 115 (Ct. Cl. 1982). [Edhor’s
note This decision was tilrmed by the Federal Circuit, 751 F.2d 1255 (1985), but re
versed by the Supreme Court sub nom United
States v. C@ of Fdton, 475 U.S.—,
89 L.
Ed. 2d 661, 106 S. Ct. 1422 (1986).]
The Federal Power Commission had the
power to confirm Bonneville Power Administration rates on an interim basis. The Secretary of Energy inherited these powers
through the Department of Energy Organization Act. Montina Power Company v. Edwards,531 F. Supp. 9 (D. Ore. 1981).
The powerto determine wheninterimmtes
are “necessary” lies within the discretion of
the Secretary of Energy. Pacii Power @ Light
Co. v. ~ncan,
499 F. Supp. 672, 678-79 (D.
Ore. 1980).
Section 301@) of the Department of Energy organization Act, through section
402(a)(2) of the Act, authorizesthe Secretary
of Energy, in the exercise of the rate approval
authority for the Bonneville Power Administration(BPA) formerly in the Federal Power
Commtilon (FPC), to utifim the authority of
the FPC under, among others, section 16 of
the Natural Gas Act, 15 U.S.C. 7170, which
authorizes the FPC to perform all acts necessaryto carry out ifi functions.The Supreme
Court hasheld that thisincludesthe authority
to set rates on an interim basis. Therefore,
the Secre@ry of Energy has authority to pro
mulgate interim rates for BPA. Pacifi Pmoer
@ L&ht Co. v. Duncan,499 F. Supp. 672,67879 (D. Ore. 1980).
2. Rate approvalautiofity
Section 301 ~) of the Department of Energy Organization Act transfers to the SecTRANSFERS

retary of Energy

ACT

the rate confirmation

and

aP.P~o~l function of the Federd Power Commlsslon under section 5 of the Flood Control
Act of 1944. United States v. Tin-La Elect&C*
operative, Znc., 693 F. 2d 392, 395-96 (5th Clr.

1982).
In plain and unambiguouslanguage, Congress, in section 301@) of the Department of
Energy Organization Act, granted the rate
aqpyonl authority of the Federal Power Cmnmlsslon for the Bonneville Power Administration to the Secretary of Energy, not to the
Federal tiergy Reguktory Commission. Paci$ Power@ Light Co. v. Duwn,
499 F. Supp.
672, 677-78 (D. Ore. 1980).
Pursuant to section 301 ~) of the Department of Energy Organization Act, the confirmation and approval authority of the
Federal Power Commissionfor Federal power
marketing rates is vested in the Secretary of
Energy. Memorandum of General Counsel
~leman, October 14, 1978, in re proposed
dele~tion to the Federal Energy Reguhtory
Commission of rate cofirrnation authority
for the Department of Energy’s power marketing agencies.
3. Rate*g,

genersdly

Despite the imphcation in sections 301@)(2)
and 501 (a)(l) to the contrary, the unification
in the hands of the Secretiry of Energy of the
=pa~te
functions Of tie secre~~
Of the Interior to prepare rates and of the Federal
Power Commission to confirm and approve
rates, amends section 5 of the Flood Control
Act of 1944 to alter the strict procedural r~
quiremen~ of a b~urcated rate implementation scheme. United States v. Tex-La Electtic
Cooperative, Znc., 693 F. 2d 392, 404 (5th Clr.

1982).

FROM THE DEPARTMENT

OF THE INTERIOR

Sm. 302. [Transfer of power marketing finctions from Interior.]—(a)
(1) There are hereby transferred to, and vested in, the Secretary all functions of the Secretary of the Interior under section 5 of the Flood Control
Act of 1944, and all other functions of the Secretary of the Interior, and
officers and components of the Department of the Interior, with respect
to—
(A) the Southeastern Power Administration;
(B) the Southwestern Power Administration;
(C) the Alaska Power Administration;
(D) the Bonneville Power Administration including but not limited to
the authority contained in the Bonneville Project Act of 1937 and the
Federal Columbia River Transmission System ACC
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(E) the power marketing functions of the Bureau of Reclamation, including the construction, operation, and maintenance of transmission
lines and attendant facilities; and
(F) the transmission and disposition of the electric power and energy
generated at Falcon Dam and Amistad Dam, international storage reservoir projects on the Rio Grande, pursuant to the Act ofJune 18, 1954,
as amended by the Act of December 23, 1963.
(2) The Southeastern Power Administration, the Southwestern Power
Administration,
the Bonneville Power Administration,
and the Alaska
Power Administration shall be preserved as separate and distinct organizational entities within the Department. Each such entity shall be headed
by an Administrator appointed by the Secretary. The functions transferred
to the Secretary in paragraphs (I)(A), (l)(B), (l)(C), and (l)(D) shall be
exercised by the Secretary, acting by and through such Administrators.
fich such Administrator shall main=in his principal office at a place located
in the region served by his respective Federal power marketing entity.
(3) The functions transfemed in paragraphs (l)(E) and (l)(F) of this sub
section shall be exercised by the Secretary, acting by and through a separate
and distinct Administration within the Department which shall be headed
by an Administrator appointed by the Secretary. The Administrator shall
establish and shall maintiin such regional offices as necessary to facilitate
the performance of such functions. Neither the transfer of functions effected by paragraph (1)(E) of this subsection nor any changes in cost allocation or project evaluation standards shall be deemed to authorize the
reallocation of joint costs of multipurpose facilities theretofore allocated
unless and to the extent that such change is hereafter approved by Congress.
*

*

*

*

*

(91 Stat. 578; 42 U.S.C. $ 7152)
tiPnNATORY

References in the Trot. Section 5 of the
Flood Contract Act of 1944 (58 Sbt. 887,
890), referred to in subsection (a)(l) of the
text, appears in Volume II at page 800. The
BonnevilleProject Act of 1937 (Act of August
20, 1937, 50 Stat. 731), referred to in sub
section (a)(1)(D) of the text, appears on Volume I at page 568. The Act ofJnne 18, 1954
(68 Stat. 255), referred to in subsection
(a)(l)(F) of the text, appeam in Volume II at
NOT=

NOT=

page 1139.
Western Area Power Administration. The
Western Ares Power Administrationwascr~
ated within the Department of Energy in accordance with section 302(a)(3).
Pop~ar Name. The bst sentenceof section
302(a)(3), relating to cost all~tions, issometimes referred to as the McGovern Amendment, after Senator George McGovern, who
authored it.

OF OPINIONS

Changes in cost ~ocations
1
Power marketing administrations 2
~tes and chargea 3
Transmission fadities
10
1. Changes in cost allocations
It wasthe intent of Congress in authorizing

the Pick-Sloan Missouri Basin Program (PSMBP) in the Flood Control Act of 1944 that
the “ultimate development” concept be used
to establishcost allocationsand repaymentob
ligationsand Congress re&lrmed that intent
in 1965 by enacting the Department’s interest
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4@) of the Garrison Diversion Unit reauthorization Act. The “current development”
concept cannot be used for P-SMBP cost allocation and repayment purposeswithout ap
proval of Congress because such a change
wouldviolateboth the intentof Congresswith
regard to P-SMBP and section 302 of the Energy Organi=tion Act of 1977 requiring
Congressionalapproval of changes in cost allocations or project evaluation standards
whichresult in a reallocation of thejoint costs
of completed, operational multipurposefacilities. Congressionalapproval of such changes
can validlybe secured through the appropriations process if sufficient care is taken to
Klghhght the specific action requested distinctly and discretely, so that Congress as a
whole knowsexacdy what is before it and can
act in positive and concrete fashion. Memo
randum of Solicitor Coldlron to Secretary,
December 15, 1982, in re Pick-SloanMissouri
Basin Program; open audit findings.
Section 302 requires the approval of Congress before changes can be made in cost allocations or project evaluation standards
whichresult in a reallocation of thejoint costs
of completed, opemtional multipurposefacilities. Memorandum of Solicitor Coldiron to
Secretary, December 15, 1982, in re PlckSloan Missouri Basin Program, open audit
findings.
The legislativehistory of the Flood Control
Act of 1944, authorizing the Pick-Sloan Mi*
souri Basin Program (P-SMBP), reflects a
Congressioml intent that an ultimateuse type
concept be used in the financialreporting of
P-SMBP. In addition, section 302 of the DOE
Organization Act specifically precludes
changes in cost allocation for Reclamation
projects without Congressioml approval. Accordingly, Congressional approval would be
necesmry before the Secretary could change
the basisfor suballocationsof power costs between commercial power and project use
from ultimate use to current use, as recommended by a July 1978 audit report prepared
by the Department’s OffIce of Audit and Investigation. Memorandum of AssistantSohcitor Mauro to Commissioner, October 14,
1980.
2. Power markting admisdstrations
It is clear from the legislativehistory of the
“separate and distinct” and “acting by and
througti’ provisionsof sections302(a) (2) and
(3) of the Department of Energy Organization

ACT

Act that Congress intended to preserve the
status quo of having sepamte power marketing agencies(PMAs) under the supervisionof
the Secretary of Energy, and did not intend
to divest the Secretiry of pohcy level supervision over the PMAs or diminishthe previously existing Secretarial authority to
esmblishpower marketing rates. Memorandum of General Counsel Coleman, October
14, 1978, in re proposed delegation to the
Federal Energy Reguhtory Commission of
rate confirmation authority for Department
of Energy’s power marketing agencies.
3. Rates and &arges
The grant to the Secretary of Energy, by
section 9(c) of the ReclamationProject Act of
1939 and section 302(a) of the Department
of Energy Organization Act, of complete
power over ratemaklngprovidessufficientauthority to establishrates on an interim basis.
Expficit statutory authority to set rates on an
interim basisis not required. The broad authority of 9(c) to set the terms on the mle of
power also permits the Secretary to require,
as one of the terms of the sale of Colorado
River Storage Project power, that interim
rates be collected, subject to refund with inAssoterest. Colorado River Eurg fittibutirs
titi
V. Lti,
516 F. Supp. 926, 930-31
(D.D.C. 1981), case dismissedsub. nom. Colv. EdoradoRiverEwr~ Disttibutirs Asso&tti
wrds, 516 F. Supp. 933 (D.D.C. 1981).
The establishment of a confirm and approve power regarding rates of the Western
Area Power Administration,and rates of the
Abska Power Administmtionfor the Snettisham project, constitutesan appropriateaction
by the Secretary of Energy to subdividehls
basic raternaking function in a manner designated to encourage uniformity and objective decision-snakingregarding rate-making
for all the power marketing administrations.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Reguhtory Commissionof rate confirmationauthority for the Department of Energy’s power marketing
agencies.
It is well within the Secretary of Energy’s
broad discretion under the Department of
Energy Organization Act to delegate to the
Mlsmnt Secretary the authority to confirm
and approve rates on an interim basisand to
delegate or assignto the Federd Energy Regubtory Commission(FERC) the authority to
confirm and approve rates on a final basis.
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10. Transmission fatilties
To the extent that electrical transmission
facilitiesare required to accomplish Central
Arizona Project purposesand not power marketing purposes, the Secremry continues to
have the authority to construct, operate, and
maintain those facilitiesand such authority is
unaffected by section 302 of the Department
of Wergy Organimtion Act. Memorandum
of Sohcitor Krulitz to Assis@nt Secretary,
hnd and Water Resources and Commissioner, September 24, 1979.

Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to FERC of rate confirmation authority for
the Department of EnerW’s power marketing
agencies.
The authority to establish rates on an interim basisis a necessarycorollary of, and inherent in, the basic authority to set rates.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to the Federal Energy Regulatory Commissionof rate confirmationauthority for the Department of Energy’s power marketing
agencies.

*

ORGANIZATION

*

*

REGULATORY

AND ADMINISTRATION

Sec. 401. (a) There is hereby established within the Department an independent regulatory commission to be known as the Federal Energy Regulatory Commission.
@) The Commission shall be composed of five members appointed by
the President, by and with the advice and consent of the Senate. One of
the members shall be designated by the President as Chairman. Members
shall hold office for a term of four years and may be removed by the
President only for inefficiency, neglect of duty, or malfeasance in office.
The terms of the members first taking office shall expire (as designated by
the President at the time of appointment), two at the end of two years, two
at the end of three years, and one at the end of four years. Not more than
three members of the Commission shall be members of the same political
party. Any Commissioner appointed to fill a vacancy occurring prior to the
expiration of the term for which his predecessor was appointed shall be
appointed only for the remainder of such term. A Commissioner may continue to serve after the expiration of his term until his successor has taken
office, except that he may not so continue to serve for more than one year
after the date on which his term would otherwise expire under this subsection. Members of the Commission shall not engage in any other business,
vocation, or employment while serving on the Commission.
(c) The Chairman shall be responsible on behalf of the Commission for
the executive and administrative operation of the Commission, including
functions of the commission with respect to (1) the appointment and employment of hearing examiners in accordance with the provisions of title
5, United States Code, (2) the selection, appointment and fixing of the
compensation of such personnel as he deems necessary, including an executive director, (3) the supervision of personnel employed by or assigned
to the Commission, except tit each member of the Commission may select
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and supervise personnel for his personal staff, (4) the distribution of business
among personnel and among administrative units of the Commission, and
(5) the procurement of services of experts and consultants in accordance
with section 3109 of title 5, United States Code. The Secretary shall provide
to the Commission such support and facilities as the Commission determines
it needs to carry out its functions.
(d) In the performance of their functions, the members, employees, or
other personnel of the Commission shall not be responsible to or subject
to the supervision or direction of any officer, employee, or agent of any
other part of the Department.
(e) The Chairman of the Commission may designate any other member
of the Commission as Acting Chairman to act in the place and stead of the
Chairman during his absence. The Chairman (or the Acting Ctilrman in
the absence of the Chairman) shall preside at all sessions of the Commission
and a quorum for the transaction of business shall consist of at least three
members present. Each member of the Commission, including the Cfilrman, shall have one vote. Actions of the Commission shall be determined
by a majority vote of the members present. The Commission shall have an
official seal which shall be judicially noticed.
(f) The Commission is authorized to establish such procedural and administrative rules as are necessary to the exercise of its functions. Until
changed by the Commission, any procedural and administrative rules applicable to particular functions over which the Commission has jurisdiction
shall continue in effect with respect to such particular functions.
(g) In carrying out any of its functions, the Commission shall have the
powers authorized by the law under which such function is exercised to
hold hearings, sign and issue subpenas, administer oaths, examine witnesses,
and receive evidence at any place in the United S@tes it may designate.
The Commission may, by one or more of its members or by such agents as
it may designate, conduct any hearing or other inquiry necessary or appropriate to its functions, except that nothing in this subsection shall be
deemed to supersede the provisions of section 556 of title 5, United States
Code relating to hearing examiners.
(h) The principal office of the Commission shall be in or near the District
of Columbla, where its general sessions shall be held, but the Commission
may sit anywhere in the United States.
(i) For the purpose of section 552b of title 5, United States Code, the
Commission shall be deemed to be an agency. Except as provided in section
518 of title 28, United States Code, relating to litigation before the Supreme
Court, attorneys designated by the Ctilrman of the Commission may appear
for, and represent the Commission in, any civil action brought in connection
with any function carried out by the Commission pursuant to this Act or
as otherwise authorized by law.
O) In each annual authorization and appropriation request under this
Act, the Secretary shall identify the portion thereof intended for the support
of the Commission and include a statement by the commission (1) showing
the amount requested by the Commission in its budgetary presentation to

August 4, 1977
DEPARTMENT

OF ENERGY

ORGANIZATION

ACT

3061

the Secretary and the Office of Management and Budget and (2) an assessment of the budgetary needs of the Commission. Whenever the Commission submits to the Secretary,
the President,
or the Office of
Management and Budget, any legislative recommendation or testimony, or
comments on legislation, prepared for submission to Congress, the Commission shall concurrently transmit a copy thereof to the appropriate committees of Congress. (91 Stat. 582; 42 U.S.C. $ 7171)
JURISDICTION OF THE COMMISSION

*.
42. (a)(1) There are hereby transferred to, and vested in, the Commission the following functions of the Federal Power Commission or of any
member of the Commission or any officer or component of the Commission:
(A) the investi~tion,
issuance, transfer, renewal, revocation, and enforcement of licenses and permits for the construction, operation, and
maintenance of dams, water conduits, reservoirs, powerhouses, transmission lines, or other works for the development and improvement of
navigation and for the development and utilization of power across, along,
from, or in navigable waters under part I of the Federal Power Act;
(B) the esbblishment, review, and enforcement of rates and charges
for the transmission or sale of electric energy, including determinations
on construction work in progress, under part II of the Feded
Power
Act, and the interconnection,
under section 202@), of such Act, of facilities for the generation, transmission, and sale of electric energy (other
than emergency interconnection);
*

*

*

*

*

(2) The Commission may exercise any power under the following sections
to the extent the Commission determines such power to be necessary to
the exercise of any function within the jurisdiction of the Commission:
(A) sections 4,301,302,306
through 309, and 312 through 316 of the
Federal Power Act; and
(B) sections 8, 9, 13 through 17, 20, and 21 of the Natural Gas Act.
*

*

*

*

*

(d) The Commission shall have jurisdiction to hear and determine any
other matter arising under any other function of the Secretary—
(1) involving any agency determination required by hw to be made on
the record after an opportunity for an agency hearing, or
(2) involving any other agency determination which the Secretary determines shall be made on the record after an opportunity for an agency
hearing,
except that nothing in this subsection shall require that functions under
sections 105 and 106 of the Energy Policy and Conservation Act shall be
within the jurisdiction of the Commission unless the Secre@ry assigns such
a function to tie Commission.
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(e) In addition to the other provisions of this section, the Commission
shall have jurisdiction over any other matter which the Secretary may assign
to the Commission after public notice, or which are required to be referred
to the Commission pursuant to section 404 of this Act.
(f) No function described in this section which regulates the exports or
imports of natural gas or electricity shall be within the jurisdiction of the
Commission unless the Secretary assigns such a function to the Commission.
(g) The decision of the Commission involving any function within its
jurisdiction, other than action by it on a matter referred to it pursuant to
section 404, shall be final agency action within the meaning of section 704
of title 5, United States Code, and shall not be subject to further review
by the Secretary or any officer or employee of the Department.
@) The Commission is authorized to prescribe rules, regulations, and
statement of policy of general applicability with respect to any function
under the jurisdiction
of the Commission pursuant to section 402. (91 Sbt.
583; 42 U.S.C. $ 7172)
NOTW OF OPINIONS
1. Interim rates
Section 301 (b) of the Department of Energy Organization
Act, through
section
402(a)(2) of the Act, authorizes the Secretary
of Energy, in the exercise of the rate approval
authority for the Bonneville Power Administration (BPA) formerly in the Federal Power
Commission (FPC), to utilize the authority of
the FPC under, among others, section 16 of
the Natural Gas Act, 15 U.S.C. 7170, which
authorizes the FPC to perform all acts necessary to carry out its functions. The Supreme
Court has held that this includes the authority
to set rates on an interim basis. Therefore,
the Secretary of Energy has authority to promulgate interim rates for BPA. Paafw Power

INITIATION

OF RULEMAKING

@ L~ht Co. u. Duncan,
678-79 (D. Ore. 1980).

499

F. Supp.

672,

2. Rate approval authority
It is well within the Secretary of Energy’s
broad discretion under the Department
of
Energy Organization Act to delegate to the
Assistant Secretary the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Regulatory Commission (FERC) the authority to
confirm and approve rates on a final basis.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to FERC of rate confirmation authority for
the Department of Energy’s power marketing
agencies.

PROCEEDINGS

BEFORE

COMMISSION

SW. 403. (a) The Secretary and the Commission are authorized to propose
rules, regulations,
and statements
of policy of general applicability
with
respect to any function within the jurisdiction
of the Commission
under
section 402 of this Act.
(b) The Commission shall have exclusive jurisdiction
with respect to any
proposal made under subsection (a), and shall consider and take final action
on any proposal made by the Secretary
under such subsection in an expeditious manner in accordance
with such reasonable time limits as may be
set by the Secretary
for the completion
of action by the Commission
on
any such proposal.
(c) Any function described in section 402 of this Act which relates to the
establishment
of rates and charges under the Federal Power Act or the
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Natural Gas A{:t, may be conducted
by rulemaking procedures.
Except as
provided in subsection (d), the procedures
in such a rulemaking proceeding
shall assure full consideration
of the issues and an opportunity
for interested
persons to present their views.

*

*

*

*

*

(91 Stat. 585,; 42 U.S.C. $ 7173)
REFERRAL OF OTHER RULEMAKING PROCEEDINGS TO COMMISSION

Sec. 404. (a) Except

as provided. in section 403, whenever the Secretary
proposes to prescribe rules, regulations,
and statements of policy of general
applicability
in the exercise of any function which is transferred
to the
Secretary
under section 301 or 31D6 of this Act, he shall notify the Commission of the proposed action. If the Commission,
in its discretion,
determines within such period as the Secretary may prescribe, that the proposed
action may significantly affect any function within the jurisdiction
of the
Commission pursuant to section 4C12(a)( 1), (b), and (c)(1), the Secretary shall
immediately
refer the matter to the Commission,
which shall provide an
fo]r public comment.
opportunity
(b) Following such opportunity
fi;r public comment the Commission, after
consultation
with the Secretary,
shall either—
(1) concur in adoption
of the rule or statement
as proposed
by the
Secretary;
(2) concur in adoption of the lrule or statement only with such changes
as it may recommend;
or
(3) recommend
that the rule or statement not be adopted.
The Commission
shall promptly publish its recommendation,
adopted under this subsection, along with an explanation
of the reason for its actions
and an analysis of the major comments,
criticisms, and alternatives offered
during the comment period.
(c) Following publication of the Commission’s
recommendations
the Secretary shall have the option of—
(1) issuing a final rule or statement in the form initially proposed by
the Secretary if the Commission~ has concurred
in such rule pursuant to
subsection (b)(l);
(2) issuing a final rule or statement in amended form so that the rule
conforms in all respects with the ctiges
proposed by the Commission
if the Commission
has concurred
in such rule or statement pursuant to
subsection (b)(2); or
(3) ordering that the rule shall not be issued.
The action taktan by the Secretary pursuant to this subsection shall constitute a final agency action for purposes of section 704 of title 5, United
States Code. (91 Stat. 586; 42 U.S.C. ~ 7174)
RIGHT

OF SECRETARY

TO INTERVENE

IN COMMISSION

PROCEEDINGS

405. The Secretary may as a matter or right intervene or otherwise
participate in any proceeding before the Commission. The Secretary shall
Sec.
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comply with rules of procedure of general applicability governing the timing
of intervention
or participation
in such proceeding
or activity and, upon
intervening
or participating
therein, shall comply with rules of procedure
of general applicability governing
the conduct thereof. The intervention
or participation
of the Secretary
in any proceeding
or activity shall not
affect the obligation of the Commission to assure procedure
fairness to all
participants.
(91 Stat. 586; 42 U.S.C. $ 7175)
REORGANIZATION

%. 406. For the purposes of chapter 9 of title 5, United States Code,
the Commission
shall be deemed to be an independent
regulatory
agency.
(91 Stat. 586; 42 U.S.C. ~ 7176)
ACCESS TO INFORMATION

Sec. 407. (a) The Secretary, each officer of the Department,
and each
Federal agency shall provide to the Commission, upon request, such existing
information
in the possession of the Department
or other Federal agency
as the commission
determines
is necessary to carry out its responsibilities
under this Act.
(b) The Secretary, in formulating
the information
to be requested in the
reports and investigations under section 304 and section 311 of the Federal
Power Act and section 10 and section 11 of the Natural Gas Act, shall
include in such reports and investigations
such specific information
as requested by the Federal Energy Regubtory
Commission
and copies of all
reports, information,
results of investigations
and data under said sections
shall be furnished by the Secretary to the Federal Energy Regulatory
Commission. (91 Stat. 587; 42 U.S.C. $ 7177)
TITLE

V—ADMINISTRATIVE
PROCEDURES
JUDICIAL
REVIEW

AND

PROCEDURES

Sec. 501. (a)(l) Subject to the other requirements
of this title, the provisions of subchapter
II of chapter 5 of title 5, United States Code, shall
apply in accordance
whh its terms to any rule or regulation,
or any order
having the applicability and effect of a rule (as defined in section 551(4) of
title 5, United States Code), issued pursuant to authority vested by law in,
or transferred
or delegated to, the Secretary,
or required by this Act or
any other Act to be carried out by any other officer, employee,
or component of the Department,
other than the Commission,
includlng any such
rule, regulation,
or order of a State, or local government
agency or oficer
thereof, issued pursuant to authority delegated by the Secretary in accordance with this title. If any provision of any Act, the functions of which are
transferred,
vested, or delegated pursuant to this Act, provides administrative procedure
requirements
in addition to the requirements
provided
in this title, such additional requirements
shall also apply to actions under
that provision.
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(2) Notwiths@ding
paragraph (1), this title shall apply to the Commission
to the same extent this title applies to the Secretary
in the exercise of any
of the Commission’s
functions under section 402(c) (1) or which the Secretary has assigned under section 402(e).
(b)(1) In addition to the requirt;ments
of subsection (a) of this section,
notice of any proposed title, regulation,
or order described in subsection
or order
(a) shall be giveln by publication of such proposed rule, regulation,
in the Federal Register. Such publication shall be accompanied
by a statement of the research, analysis, and other available information
in support
of, the need folr, and the probable effect of, any such proposed rule, regulation, or order. Other effective means of publicity shall be utilized as may
be reasonably
i:alculated to notify concerned
or affected persons of the
nature and probable effect of any such proposed rule, regulation,
or order.
In each case, a minimum of thirty days following such publication shall be
provided for an opportunity
to comment prior to promulgation
of any such
rule, regulation,
or order.
(2) Public notice of all rules, regulations, or orders described in subsection
(a) which are promul~ted
by officers of a State or local government
agency
pursuant to a delegation
under this Act shall be provided by publication
of such proposed rules, regulation,
or orders in at least two newspapers
of statewide circulation.
If such publication is not practicable,
notice of any
such rule, re~’lation,
or order shall be given by such other means as the
oficer
promul~ting
such rule, regulation,
or order determines
will reasonably assure wide public notice.
(3) For the purposes of this title, the exception
from the requirements
of section 553 of title 5, United States Code, provided by subsection (a)(2)
of such section with respect to public property,
loans, grants, or contracts
shall not be available.
(c)(1) If the Secretary determines,
on his own initiative or in response to
any showing mde
pursuant to paragraph
(2) (with respect to a proposed
rule, regulation., or order described in subsection (a)) that no subs~ntial
issue of factor law exists and that such rule, regulation, or order is unlikely
to have a substantial impact on the Nation’s economy or large numbers of
individuals or businesses, such proposed rule, regulation, or order may be
promulgated in accordance with section 553 of title 5, United States Code.
If the Secretary determines that a substantial issue of fact or ~w exists or
that such rule, :regulation, or order is likely to have substantial impact on
the Nation’s economy or brge numbers of individuals or businesses, an
opportunity for oral presentation of views, data, and arguments shall be
provided.
(2) Any person, who would be adversely affected by the implementation
of any proposecl rule, regulation, c~rorder who desires an opportunity for
oral presen~tion of views, dati, and arguments, may submit material Supporting the existence of such substantial issues or such impact.
(3) A transcript shall be kept of any oral presentation with respect to a
rule, regulation, or order described in subsection (a).
(d) Following the notice and comment period, including any oral presentation required by this subsection, the Secretary may promulgate a rule
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if the rule is accompanied by an explanation responding to the mjor comments, criticisms, and alternatives offered during the comment period.
(e) The requirements of subsections (b), (c), and (d) of this section may
be waived where strict compliance is found by the Secretary to be likely to
cause serious harm or injury to the public health, safety, or welfare, and
such finding is set out in detail in such rule, regulation, or order. In the
event the requirements of this section are waived, the requirements shall
be satisfied within a reasonable period of time subsequent to the promulgation of such rule, regulation, or order.
(f)(1) With respect to any rule, regulation, or order described in subsection (a), the effects of which except for indirect effects of an inconsequential
nature, are confined to—
(A) a single unit of local government or the residents thereofi
(B) a single geographic area within a State or the residents thereofi or
(C) a single State or the residents thereo~
the Secretary shall, in any case where appropriate, afford an opportunity
for a hearing or the oral presentation of views, and provide procedures for
the holdlng of such hearing or oral presentation within the boundaries of
the unit of local government, geographic area, or State described in paragraphs (A) through (C) of this paragraph as the case may be.
(2) For the purposes of this subsection—
(A) the term “unit of local government” means a county, municipality,
town, township, village, or other unit of general government below the
State level; and
(B) the term “geographic area within a State” means a special purpose
district or other region recognized for governmental purposes within such
State which is not a unit of local government.
(3) Nothing in this subsection shall be construed as requiring a hearing
or an oral presentation of views where none is required by this section or
other provision of law.
(g) Whe!e authorized by any law vested, transferred, or delegated pursuant to this Act, the Secretary may, by rule, prescribe procedures for State
or local government agencies authorized by the Secretary to carry out such
functions as may be permitted under applicable law. Such procedures shall
apply to such agencies in lieu of this section, and shall require that prior
to taking any action, such agencies shall take steps reasonably calculated to
provide notice to persons who may be affected by the action, and shall
afford an opportunity for presentation of views (including oral presentation
of views where practicable) within a reasonable time before taking the action. (91 Stat. 587; 42 U.S.C. $ 7191)
NOTMOFOPINIONS
Intefim

rates

1

Ratemrddng, generally
Rtietig
3

2

1. Interim rates
The Secremry of EnerW is without authonty under sections301 (b) and501 (a)(l ) of

the Department of Wergy Or~nimtion Act
to place power rates into effect on an interim
basis without confirmation and approml by
the Federal Energy Re&latory Commission,
as successorto the Federal Power commission,
as required by section 5 of the Flood Control
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Act of 1944. City ~fFulti v. United States, 680
F. 2d 115 (Ct. Cl. 1982). [Edhor’s note: This
decision was affirmed by the Federal Circuit,
751 F.2d 1255 (1985) but reversed by the Supreme Court sub. nom. United States u. Ci~ of
89 L. Ed 2d 661,
Fulton, 475 U.S. .

106 S.Ct. 1422 (1’-

‘

2. Rat~g,
gmse~ly
Despitethe implicationin sections301(b)(2)
and 501 (a)(1) to tile contrary, the unification
in the handsof the Secretary of Energy of the
~Pamte fun~ions of the Secreti~ of the Interior to prepare rates and of the Federal
Power Commission to confirm and approve
rates, amends section 5 of the Flood Control
Act of 1944 to alter the strict procedural requirements of a bifurcated rate implemen@tion $cheme. United States v. Tex-La Electtic
Cooperative, Iw., 693 F. 2d. 392,404
1982).

(5th Cir.
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3. Rdeting
Power from Federal hydroelectric projects
is “public property” and thus was exempt
from the rulemaking requirement of section
553 of the Administrative Procedure Act
(APA) before the exemption was eliminated
by section 501@)(3) of the Department of Energy Organization Act. However, if the criteria used by the Southeastern Power
Administration for allocating power had become so “crystallized’ as to be considered a
“rule” or’ ‘regubtion” withinthe meaning of
section 552 of the APA, they would have to
Utilities Commti&
v.
be published. &emood
Schlesinger, 515 F. Supp. 653, 659-61 (M.D.
~.
1981). [Editor’s note: The court’s decision was firmed,
764 F.2d 1459 (1 lth Cir.
1985); however, the annotated holding was
not discussed.]

REVIEW

*.
502. (a) Judicial review of agency action taken under any law the
functions of which are vested by law in, or transferred or delegated to the
Secretary, the Commission of any officer, employee, or component of the
Department shall notwithstanding such vesting transfer, or delegation, be
made in the manner specified in or for such law.
(b) Notwithstanding the amount in controversy, the district courts of the
United States shall have exclusive original jurisdiction of all other cases or
controversies a~-isingexclusively ur~der this Act, or under rules, regulations,
or orders issued exclusively thereunder, other than any actions taken to
implement or enforce any rule, regulation, or order by any officer of a
State or local government agency under this Act, except that nothing in
this section affects the power of any court of competent jurisdiction to
consider, hear, and determine in any proceeding before it any issue raised
by way of defelnse (other than a defense based on the unconstitutionality
of this Act or the validity of actionl taken by any agency under this Act). If
in any such proceeding an issue by way of defense is raised based on the
unconstitutionality of this Act or the validity of agency action under this
Act, the case shall be subject to removal by either party to a district court
of the United States in accordance with the applicable provisions of chapter
89 of title 28, LJnited States Code. Cases or controversies arising under any
rule, regulation, or order of any officer of a State or local government
agency may be heard in either (A) any appropriate State court, or (B)
without re~rd to the amount in controversy, the district courts of the
United States.
(c) Subject to, the provisions of section 401(i) of this Act, and notwithstanding any other law, the litigation of the Department shall be subject to
the supervision of the Attorney General pursuant to chapter 31 of title 28,
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United States Code. The Attorney General may authorize anv, attorney of
the Department to conduct any ~ivil litigation. of the Department in ‘any
Federal court except the Supre meCourt. (91
“-” S@t.
‘-58Y;
42 U.S.C. $ 7192)
*
TITLE

VI—ADM
*

PART

*

*
NISTRATIVE

*

C—GENERAL

*

*

PROVISIONS
*

ADMINISTRATIVE

GENERAL

*

*
PROVISIONS

AUTHORITY

~.
641. To the extent necessary or appropriate to perform any function
transferred by this Act, the Secretary or any officer or employee of the
Department may exercise, in carrying out the function so transferred, any
authority or part thereof available by law, including appropriation Acts, to
the official or agency from which such function was transferred. (91 Stat.
598; 42 U.S.C. ~ 7252)

NOTEOFOPINION
1. m~
md hIt is well within the Secremry of Energy’s
broad discretion under the Department
of
Energy Organimtion
Act to delegate to the
Assis~nt Secretary the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Reg-

ulatory Commission (FERC) the authority to
confirm and approve rates on a final basis.
Memorandum of General Counsel tileman,
October 14, 1978, in re proposed delegation
to FERC of rate confirmation authority for
the Department of Energy’s power marketing
agencies.

DELEGATION
-.642.
Except as otherwise expressly prohibited by law, and except as
otherwise provided in this Act, the Secretary may delegate any of his functions to such officers and employees of the Department as he may designate,
and may authorize such successive redelegations of such functions within
the Department as he may deem to be necessary or appropriate. (91 Stat.
599; 42 U.S.C. ~ 7252)

NOTEOFOPINION
1. Ram -d &mgea
It is well within the Secre=ry of Energy’s
broad discretion under the Department of
Energy Organimtion Act to delegate to the
Assismnt Secretiry the authority to confirm
and approve rates on an interim basis and to
delegate or assign to the Federal Energy Reg-

uhtory Commission (FERC) the authority to
confirm and approve rates on a final basis.
Memorandum of General Counsel Coleman,
October 14, 1978, in re proposed delegation
to FERC of rate confirmation authority for
the Department of Energy’s power marketing
agencies.

REORGANIZATION
%.
643. The Secretary is authorized to establish, alter, consolidate or
discontinue such organizational units or components within the Department
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as he may deem to be necessary or appropriate. Such authority shall not
extend to the abofition of organizational units or components established
by this Act, or to the transfer of functions vested by this Act in any or~izational unit or component. (91 Stat. 599; 42 U.S.C. $ 7253)
RULES

%. 644. The Secretary is authorized to prescribe such procedural and
administrative rules and regulations as he may deem necessary or appropriate to administer and manage the functions now or hereafter vested in
him. (91 Stat. 599; 42 U.S.C. $ 7254)
SUBPENA

See. 645. For the purpose of carrying out the provisions of this chapter,
the Secretary, or his duly authorized agent or agents, shall have the same
powers and authorities as the Federal Trade Commission under section 9
of the Federal Trade Commission Act with respect to all functions vested
in, or transferred or delegated to, the Secretary or such agents by this
chapter. For purposes of carrying out its responsibilities under the Natural
Gas Policy Act. of 1978, the Commission shall have the same powers and
authority as the Secretary has ulnder this section. (91 Stit. 599; Act of
November 9, 1.978, 92 S@t. 3408; 42 U.S.C. $ 7255)
EXPLANATORY
Nom
1978 Amefiat.
Section 508(a) of the
Act of November 9, 1978 (Public bw 95621, 92 Stat. 3408) amended section 645 by

adding the last sentence. The 1978 Act does
not appear herein.

CONTRACTS

See. 646. (a) The Secretary is authorized to enter into and perform such
contracts, leases, cooperative agreements, or other simibr transactions with
public agencies and private organizations and persons, and to make such
payments (in lump sum or installments, and by way of advance or reimbursement) as he may deem to be necessary or appropriate to carry out
functions now or hereafter vested in the Secretary.
(b) Notwithstanding any other provision of this title, no authority to enter
into contracts or to make payments under this title shall be effective except
to such extent or in such amounts as are provided in advance in appropriation Acts. (91 Stat. 599; 42 U.S.C. $ 7256)
At2QUISITION

AND

MAINTENANCE

OF PROPERTY

%. 647. The Secretary is authorized to acquire (by purchase, lease,
condemnation, or otherwise), construct, improve, repair, operate, and maintain laboratoric!s, research and testing sites and facilities, quarters and related accomm~tions
for employees and dependents of employees of the
Department, pcrsonaI property (including patents), or any interest therein,
as the Secreta~
deems necessary; and to provide by contract or otherwise
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for eating facilities and other necessary facilities for the health and welfare
of employees of the Department
at its installations and purchase and maintain equipment therefor.
(91 Stat. 599; 42 U.S.C. ~ 7257)
FACILITIES

CONSTRUCTION

SW. 648. (a) As necessary and when not otherwise available, the Secretary
is authorized
to provide for, construct,
or maintain the following for employees and their dependents
stationed at remote locations:
(1) Emergency
medical services and supplies;
(2) Food and other subsistence supplies;
(3) Messing facilities;
(4) Audiovisual
equipment, accessories, and supplies for recreation and
training;
(5) Reimbursement
for food, clothing,
medicine, and other supplies
furnished by such employees in emergencies
for the temporary
relief of
distressed persons;
(6) Living and working quarters and facilities; and
(7) Transportation
of schoolage dependents of employees to the nearest
appropriate
educational
facilities.
(b) The furnishing of medical treatment
under paragraph
(1) of subsection (a) and the furnishing of services and supplies under paragraphs
(2)
and (3) of subsection (a) shall be at prices reflecting
reasonable
value as
determined
by the Secretary.
(c) Proceeds from reimbursements
under this section shall be deposited
in the Treasury and may be withdrawn by the Secretary to pay directly the
cost of such work or services, to repay or make advances to appropriations
of funds which will initially bear all or a part of such cost, or to refund
excess sums when necessary. Such payments may be credited to a working
capital fund otherwise established by law, including the fund established
pursuant to section 653 of this Act, and used under the law governing such
fund, if the fund is available for use by the Department
for performing
the
work or services for which payment is received. (91 Stat. 600; 42 U.S.C.
~ 7258)
USE OF FACILITIES
Sec. 649. (a) With their consent, the Secretary and the Federal Energy
Regulatory
Commission
may, with or without reimbursement,
use the research, equipment,
and facilities of any agency or instrumentality
of the
United States or of any State, the District of Columbia, the Commonwealth
of Puerto Rico, or any territory
or possession of the United States, or of
any political subdivision thereof, or of any foreign government,
in carrying
out any function
now or hereafter
vested
in the Secretary
or the
Commission.
(b) In carrying out his functions, the Secretary, under such terms, at such
rates, and for such periods not exceeding five years, as he may deem to be

in the public interest, is authorized to permit the use by public and private
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agencies, corporations, associations, or other organizations or by individuals
of any real property, or any facility, structure, or other improvement
thereon, under the custody of the Secretary for Department purposes. The
Secretary may require permitters under this section to recondition and
maintain, at their own expense, the real property, facilities, structures, and
improvements involved to a satisfactory standard. This section shall not
apply to excess property as defined in 3(e) of the Federal Property and
Administrative Services Act of 1949.
(c) Proceeds from reimbursements under this section shall be deposited
in the Treasury and may be withdrawn by the Secretary or the head of the
agency or instrumentality of the United States involved, as the case may
be, to pay directly the costs of the equipment, or facilities provided, to repay
or make advances to appropriations or funds which do or will initially bear
all or a part of such costs, or to rej~und excess sums when necessary, except
that such proceeds may be credited to a working capital fund otherwise
eswblished by law, including the fund established pursuant to section 653
of this Act, and used under the law governing such fund, if the fund is
available for US(:for providing the equipment or facilities involved. (9 1 Stat.
600; 42 U.S.C. $ 7259)
EXPLAIWATORY
NOTE
Referen@ in *C Tat. Section3(e) of tie
Federal Property and Administrative Services
Act of 1949 (Act c)f June 30, 1949, 63 Stit.

377) referred to in subsection (b), appears in
Volume II at page 956.

FIELD OFFIC~

See. 650.
discontinue
field offices
in him. (91

The Secretary is authorized to estiblish, alter, consolidate or
and to maintain such State, regional, district, local or other
as lhe may deem to be necessary to carry out functions vested
Stat. 601; 42 U.S.C. $ 7260)
COPYRIGHTS

See. 651. The Secretary is authorized to acquire any of the following
described rights if the property acquired thereby is for use by or for, or
useful to, the Department:
(1) copyrigl~ts, patents, and applications for patents, designs, processes,
and manufacturing data;
(2) licenses under copyrights, patents, and applications for patents; and
(3) releases, before suit is brought, for past infringement of patents or
copyrights. (91 Stat. 601; 42 U.3.C. $ 7261)
GIFTS AND BEQUESTS

Sec. 652. The Secretary is authorized to accept, hold, administer, and
utilize gifts, bequests, and devises of property, both real and personal, for
the purpose of ‘aiding or facilitating the work of the Department. Gifts,
bequests, and devises of money and proceeds from sales of other property
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received as gifts, bequests, or devises shall be deposited in the Treasury and
shall be disbursed upon the order of the Secretary. Property accepted pursuant to this section, and the proceeds thereof, shall be used as nearly as
possible in accordance with the terms of the gift, bequest, or devise. For
the purposes of Federal income, estate, and gift tixes, property accepted
under this section shall be considered as a gift, bequest, or devise to the
United States. (91 Stat. 601; 42 U.S.C. $ 7262)
*
TITLE

TRANSFER

*

*

*

*

VII—TRANSITIONAL,
SAVINGS,
CONFORMING
PROVISIONS

AND ALLOCATIONS

OF APPROPRIATIONS

AND

AND

PERSONNEL

See. 701. (a) Except as otherwise provided in this Act, the personnel
employed in connection with, and the assets, liabilities, contracts, property,
records, and unexpended balance of appropriations authorizations, allocations, and other funds employed, held, used, arising from, available to or
to be made available in connection with the functions transferred by this
Act, subject to section 202 of the Budget and Accounting Procedure Act
of 1950, are hereby transferred to the Secretary for appropriate allocation.
Unexpended funds transferred pursuant to this subsection shall only be
used for the purposes for which the funds were originally authorized and
appropriated.
~) Positions expressly specified by smtute or reorganization plan to carry
out function transferred by this Act, personnel occupying those positions
on the effective date of this Act, and personnel authorized to receive compensation in such positions at the rate prescribed for offices and positions
at level 1, II, III, IV, or V of the executive schedule (5 U.S.C. 53 12–53 16)
on the effective date of this Act, shall be subject to the provisions of section
703 of Wls Act. (91 Stat. 605; 42 U.S.C. $ 7291)
*

*
AGENCY

*

*

*

TERMINATIONS

%. 703. Except as otherwise provided in this Act, whenever all of the
functions vested by law in any agency, commission, or other body, or any
component thereof, have been terminated or transferred from that agency,
commission, or other body, or component by this Act, the agency, commission, or other body, or component, shall terminate. If an agency, commission, or other body, or any component thereof, terminates pursuant to
the preceding sentence, each position and office therein which was expressly
authorized by law, or the incumbent of which was authorized to receive
compensation at the rates prescribed for an office or position at level II,
III, IV, or V of the Executive Schedule (5 U.S.C. 5313-5316),
shall
terminate. (91 Stat. 606; 42 U.S.C. $ 7293)
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704.The Director of the Office of Management and Budget, in consultation with the Secretary and the Commission, is authorized and directed
to make such determinations as may be necessary with regard to the transfer
of functions which relate to or are utilized by an agency, commission or
other body, or component thereojr affected by this Act, to make such additional inciderltal dispositions of personnel, assets, liabilities, contracts,
property, records, and unexpended balances of appropriations, authorizations, allocations, and other funds held, used, arising from, available to or
to be made available in connection with the functions transferred by this
Act, as he may deem necessary to ;accomplish the purposes of this Act. (91
Stat. 606; 42 U.S.C. $ 7294)
See.

SAVINGS PROVISIONS

(a) All orders, determinations, rules, regulations, permits, contracts, certificates, licenses, and privileges—
(1) which have been issued, made, granted, or allowed to become effective by the President, any Federal department or agency or official
thereof, or by a court of competent jurisdiction, in the performance of
functions which are transferred under this Act to the Department or the
Commission after the date of enactment of this Act, and
(2) which are in effect at the time this Act takes effect,
shall continue irl effect according to their terms until modfied, terminated,
superseded, set aside, or revoked iln accordance with law by the President,
the Secretary, the Federal Ener~ Regulatory Commission, or other authorized officials, a court of competent jurisdiction, or by operation of law.
(b)(l) The provisions of this Act shall not affect any proceedings or any
application for any license, permit, certificate, or financial assistance pending at the time this Act @kes effect before any department, agency, commission, or component thereof, functions of which are transferred by this
Act; but such proceedings and applications, to the extent that they relate
to functions so transferred, shall be continued. Orders shall be issued in
such proceedings, appeals shall be taken therefrom, and payments shall be
made pursuant to such orders, as if this Act had not been enacted; and
orders issued in any such proceedings shall continue in effect until modified,
terminated, superseded, or revoked by a duly authorized official, by a court
of competent jurisdiction, or by operation of law. Nothing in this subsection
shall be deemed to prohibit the discontinuance or modification of any such
proceeding under the same terms and conditions and to the same extent
that such procet:ding could have bt:en discontinued or modified if this Act
had not been erected.
(2) The Secretary and the Commission are authorized to promulgate
regulations providing for the. orderly transfer of such proceedings to the
Department or the Commission.
(c) Except as provided in subsection (e)—
(1) the provisions of this Act shall not affect suits commenced prior to
the date this Act takes effect, and,
%.

705.

August 4, 1977
3074

DEPARTMENT

OF ENERGY

ORGANIZATION

ACT

(2) in all such suits, proceedings shall be had, appeals taken, and judgments rendered in the same manner and effect as if this Act had not been
enacted.
(d) No suit, action, or other proceeding commenced by or against any
officer in his official capacity as an officer of any department or agency,
functions of which are transferred by this Act, shall abate by reason of the
enactment of this Act. No cause of action by or against any department or
agency, functions of which are transferred by this Act, or by or against any
officer thereof in his official capacity sbll abate by reason of the enactment
of this Act.
(e) If, before the date on which this Act takes effect, any department or
agency, or officer thereof in his official capacity, is a party to a suit, and
under this Act any function of such department, agency, or officer is transferred to the Secretary or any other official, then such suit shall be continued
with the Secretary or other official, as the case may be, substituted. (91
Stat. 606; 42 U.S.C. $ 7295)
SEPARABILITY

See. 706. If any provision of this Act or the application thereof to any
person or circumstance is held invalid, neither the remainder of this Act
nor the application of such provision to other persons or circumstances shall
be affected thereby. (91 Stat. 607; 42 U.S.C. $ 7296)
REFERENCE
Sec. 707. With respect to any functions transferred by this Act and exercised after the effective date of this Act, reference in any other Federal
law to any department, commission, or agency or any officer or office the
functions of which are so transferred shall be deemed to refer to the Secretary, the Federal Energy Regulatory Commission, or other offlcml or
component of the Department in which this Act vests such functions. (91
Stat. 607; 42 U.S.C. $ 7297)
PRESIDENTIAL

AUTHORITY

S=. 708. Except as provided in title IV, nothing contained in this Act
shall be construed to limit, curtail, abolish, or terminate any function of,
or authority available to, the President which he had immediately before
the effective date of this Act; or to limit, curtail, abolish, or terminate his
authority to delegate, redelegate, or terminate any delegation of functions.
(91 Stat. 607; 42 U.S.C. $ 7298)
TITLE

IX—EFFECTIVE
DATE AND INTERIM
APPOINTMENTS
EFFECTIVE

DATE

Sec. 901. The provisions of this Act shall take effect one hundred and
twenty days after the Secretary first takes office, or on such earlier date as
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the President may prewribe and publish in the Fedeml Register, except
that at any time after the date of enactment of this Act, (1) any of the
officers provided for in title II anld title IV of this Act may be nomimted
and appointed, as provided in those titles, and (2) the Secretary and the
Commission may promulgate regulations pursuant to section 705(b) (2) of
this Act at any time after the date of enactment of this Act. Funds available
to any department or agency (or any oficial or component thereo~, functions of which are transferred to the Secretary or the Commission by this
Act, may with the approval of the Director of the Office of Management
and Budget, be used to pay the compensation and expenses of any officer
appointed pursuant to this subsection until such time as funds for that
purpose are otherwise available. (91 Stat. 612; 42 U.S.C. $ 7341)
*

*

*

*

*

EXPLANATORY
NOTES
Eff~ve Date.ExecutiveOrder 12009,is- deemedrelevantto the programsand activisuedSeptember13, 1977,establishedOct(]- des of Bureauof Reclamationor the Absh,
ber 1, 1977 as the effective date of the Bonneville, Southeastern, Southwestern, and
Department of Ener~ Organi=tion Act.
Mtor’s
Note, AMohtio~.
Annotations
of opinions are included only to the exterlt

Western Area Power Administrations
this statute.

under

EXPLANATORY
NOTE
~slative
Hlstary. S. 826, Pubfic Law
95-91 in the 95th C(mgress. Reported in Senate from tivemmentsl
Affairs May 14, 1977;
S. Rept. No. 95-164. H.R. 6804 reported in
House horn Gvemment
Operations May 16,
1977 (H.R. Rept. No. 95-346, Part 1) and
Post OMce and Civil Service May 24, 1977

(H.R. Rept. No. 95-346, Part II). House conference report H.R. Rept. No. 95-539, July
26, 1977. Senate conference report S. Rept.
No. 95-367, July 27, 1977. S. 826 passed in
lieu of H.R. 6804 by House and Semte August 2, 1977.
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PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ENERGY RESEARCH APPROPRIATION
ACT, 1978
[Extra-

from] An act making appropriation

for p.bhc

opment and enern re~~ch for the fiscal year en~g
purposes. (Act of August 7, 1977, Public Law 95-96,

*
TITLE

*

*

III—DEPARTMENT
BUREAU

*

*

*

*

OF THE INTERIOR

OF RECLAMATION

*

*

CONSTRUCTION

works for water and power develSeptember ~O! lg78t and for other
91 Smt. 797)

AND

*

*

*

*

REHABILITATION

*

*

[Central Oregon Irrigation District rehabilitation program.]-Prwided
further, That of the amount herein appropriated not to exceed $400,000
for the Central Oregon Irrigation District shall be available for construction
on a rehabilitation and betterment program under the Act of October 7,
1949 (63 Stat. 724), as amended, to be repaid in full under conditions
satisfactory to the Secretary of the Interior: (91 S-t. 802)
EXPLANATORY
NOTE
Reference in tie T=t. The Act of October
7, 1949 referred to in the text, is the Rehabihtation and Wtterment Act (63 Stat. 724,

43 U.S.C. j 504). The 1949 Act appears in
Volume II at page 969.

[Endangered
Species Act.]—Provided
further, That not to exceed
$2,000,000 of this appropriation is available to carry out the purposes of
the Endangered Species Act of 1973 (Public Law 93-205), as amended,
includlng cooperative efforts as contemplated by that Act to relocate endangered or threatened species to other suitable bbitats as may be necessary to expedite projeet construction. (91 Stat. 802)
EXPUNATORY
NOTE
Referace
in We T=t. Extracts from tie
Endangered Species Act of 1973 (Act of December 28, 1973, 87 Stat. 884), referred to

*

*

in the text, appear in Volume IV in chronlogical order.

*

*

*

[Short title.]—This Act may be cited as the “Public Works for Water
and Power Development and Energy Research Appropriation Act, 1978”.
(91 stat. 809)

Au~st

7, 1977
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EXPUhIATORY
NOTM
Not -d.

Tlhe extracw of ti]s Act re-

print~ here are not c~id
in the U.S.
Ctie.
~tor’s Note,Pmvisiom Repeati b Ap
propriation Acts. Provisionswhich are re
peat~ in two or more appropriationacts

here~ only in the act in whichfirst
us~.
Le@slative History. H.R. 7553, Public
hw 95-96 in the 95thCon~ess. H.R. Rept.
No. 95-379. S.Rept.No. 95-301. H.R. Rept.
No. 95-507 (conferencereport).
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SOIL AND WATER RESOURCES
CONSERVATION
ACT OF 1977
An act to provide for furthering the conservation, protection, and enhancement of the Nation’s
soil, water, and related resources for sustained use, and for other purposes. (Act of November
18, 1977, Pubfic Law 95-192, 91 Stat. 1407)

[Sm. 1 Short titl+This
Act may be cited as the “Soil and Water Resources Conservation Act of 1977.”
Sec. 2. [Congressional
findings.]-The
Congress finds that:
(1) There is a growing demand on the soil, water, and related resources
of the Nation to meet present and future needs.
(2) The Congress, in its concern for sustiined use of the resource base,
created the Soil Conservation Service of the United States Department of
Agriculture which possesses information, technical expertise, and a delivery
system for providing assistance to land users with respect to conservation
and use of soils; plants; woodlands; watershed protection and flood prevention; the conservation, development, utilization, and disposal of water;
animal husbandry; fish and wildlife management; recreation; community
development; and related resource uses.
(3) Resource appraisal is basic to effective soil and water conservation.
Since individual and governmental decisions concerning soil and water resources often transcend administrative boundaries and affect other programs and decisions, a coordinated appraisal and program framework are
essential. (91 Stat. 1407; 16 U.S.C. $ 2001)
Sec. 3. [Definitions.]-As
used in this Act:
(1) The term “Secretary” means the Secretary of Agriculture.
(2) The term “soil, water, and related resources” means those resources
which come within the scope of the programs administered and participated
in by the Secretary of Agriculture through the Soil Conservation Service.
(3) The term “soil and water conservation program” means a set of
guidelines for attaining the purpose of this Act. (91 Stat. 1407; 16 U.S.C.
g 2002)
=.4.
[Policies and purposes.]-(a)
In order to further the conservation
of soil, water, and related resources, it is declared to be the policy of the
United States and purpose of this Act that the conduct of programs administered by the Secretary of Agriculture for the conservation of such
resources shall be responsive to the long-term needs of the Nation, as determined under the provisions of this Act.
(b) Recognizing that the arrangements under which the Federal Government cooperates with State soil and water conservation agencies and other
appropriate State natural resource agencies such as those concerned with
forestry and fish and wildlife and, through conservation districts, with other
local units of government and land users, have effectively aided in the
protection and improvement of the Nation’s basic resources, including the
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restoration andl maintenance of resources damaged by improper use, it is
declared to be {the policy of the United States that these arrangements and
similar cooperative arrangements should be utilized to the fullest extent
practicable to achieve the purpose of this Act consistent with the roles and
responsibilities of the non-Federal agencies, landowners and land users.
(c) The Secretary shall promote the attainment of the policies and purposes expressed in this Act by—
(1) appraising on a continuing basis the soil, water, and related resources of the Nation:
(2) developing and updating periodically a program for furthering the
conservation, protection, and enhancement of the soil, water, and related
resources of the Nation consistent with the roles and Dromam responsibilities of other Federal agencies and State and local g’ove~nments;’and
(3) providing to Congress andl the public, through reports, the information developed pursuant to paragraphs (1) and (2) of this subsection,
and by provitlng Congress with an annual evaluation report as provided
in section 7. (91 Stat. 1407; 16 lU.S.C. $ 2003)
Sec. 5. [Continuing appraisal of soil, water and related resources: conten@ public participation; completion dates.]—(a) In recognition of the
importance of a~ndneed for obtaining and maintaining information on the
current status of soil. water. and related resources. the Secretarv is authorized and dilrected to carry out a continuing appraisal of the soi(, water,
and related resources of the Nation. The appraisal shall include, but not
be limited to—
(1) data on the quality and quantity of soil, water, and related resources,
including fish and wildlife habitats;
(2) dam on the capability and limitations of those resources for meeting
current and Flrojected demands on the resource base;
(3) data on the changes that have occurred in the status and condhion
of those resources resulting from various past uses, including the impact
of farming technologies, techniques, and practices;
(4) data on current Federal and State laws, policies, programs, rights,
regulations, ownerships, and their trends and other considerations relating to the use, development, and conservation of soil, water, and related
resources;
(5) data on the costs and benelfits of alternative soil and water conservation Dractices: and
(6) d~ta on alternative irrigation techniques regarding their costs, benefits, and impact on soil and water conservation, crop production, and
environmental factors.
(b) The appraisal shall utilize data collected under this Act and pertinent
data and information collected by the Department of Agriculture and other
Federal, State, and local agencies ad organizations. The Secretary shall
establish an integrated system capable of using combinations of resource
data to determine the quality and capabilities for alternative uses of the
resource base and to identify areas of local, State, and National concerns
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and related roles pertaining to soil and water conservation, resource use
and development, and environmental improvement.
(c) The appraisal shall be made in cooperation with conservation districts,
State soil and water conservation agencies, and other appropriate citizen
groups, and local and State agencies under such procedures as the Secretary
may prescribe to insure public participation.
(d) The appraisal shall be completed by December 31, 1979, and at each
five-year interval thereafter during the period this Act is in effect. (91 Stat.
1408; 16 U.S.C. $ 2004)
=
6. [National soil and water conservation pro~am:
content~ completion dates.]-(a)
The Secretary is hereby authorized and directed to
develop in cooperation with and participation by the public through conservation districts, Stite and national organizations and agencies, and other
appropriate means, a national soil and water conservation program (hereinafter called the “program”)
to be used as a guide in carrying out the
activities of the Soil Conservation Service which assist landowners and land
users, at their request, in furthering soil and water conservation on the
private and non-Federal lands of the Nation. The program shall set forth
direction for future soil and water conservation efforts of the United States
Department of Agriculture based on the current soil, water, and related
resource appraisal developed in accordance with section 5 of this Act, taking
into consideration both the long- and short-term needs of the Nation, the
landowners, and the land users, and the roles and responsibilities of Federal,
State, and local governments in such conservation efforts. The program
shall also include but not be limited to—
(1) analysis of the Nation’s soil, water, and related resource problems;
(2) analysis of existing Federal, State, and local government authorities
and adjustments needed;
(3) an evaluation of the effectiveness of the soil and water conservation
ongoing programs and the overall progress being achieved by Federal,
State, and local programs and the landowners and land users in meeting
the soil and water conservation objectives of this Act;
(4) identification and evaluation of alternative methods for the conservation, protection, environmental improvement, and enhancement of
soil and water resources, in the context of alternative time frames, and
a recommendation of the preferred alternatives and the extent to which
they are being implemented;
(5) investigation and analysis of the practicability, desirability, and feasibility of collecting organic waste materials, including manure, crop and
food wastes, industrial organic waste, municipal sewage sludge, logging
and wood-manufacturing
residues, and any other organic refuse, comporting, or similarly treating such materials, transporting and placing such
materials onto the land to improve soil tilth and fertility. The analysis
shall include the projected cost of such collection, transportation, and
placement in accordance with sound locally approved soil and water conservation practicew
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(6) analysis of the Federal and non-Federal inputs required to implement the program,
(7) analysis of costs and benefits of alternative soil and water conservation practices; and
(8) investi~mtion and analysis of alternative irrigation techniques regarding their costs, benefits, and impact on soil and water conservation,
crop production, and environmental factors.
~) The prog~am plan shall be completed not later than December 31,
1979, and be updated at each five-year interval thereafter during the period
this Act is in effect. (91 Stat. 1409; 16 U.S.C. $ 2005)
Sec. 7. [Transmittal of appraisal, program, and statement of policy to
tingress-Reprt
on relationship of budget projections to statement of
poHcy-Report
evaluating effectiveness of program.]-(a)
On the first
day Congress convenes in 1980 and at each five-year interval thereafter
during the period this Act is in effect the President shall transmit to the
Speaker of the House of Representatives and the President of the Senate,
the appraisal and the program as required by sections 5 and 6 of this Act,
together with a detailed statement of policy regarding soil and water conservation activities of the United States Department of Agriculture.
(b) Commencing with the fiscal year ending September 30, 1982, the
President shall, not later than thirq~ days after the submission of the budget
for each fiscal year, prepare and transmit to Congress a report expressing
in qualitative and quantimtive terms the extent to which the programs and
policies projectt:d under the budget meet the statement of policy submitted
under subsection (a) of this section. In any case in which the budget recommends a course which fails to mt:et the statement of policy, the President
shall set forth in his report under this subsection the reasons for requesting
Congress to approve the lesser pro~am or poficies presented in the budget.
(c) The Secretary, during budgt:t preparation for fiscal year 1982 and
annually thereafter during the period this Act is in effect, shall prepare and
transmit to the Congress, through, the President, a report to accompany
the budget which evaluates the program’s effectiveness in attaining the
purposes of this Act. The report, prepared in concise summary form with
appropriate detailed appendices, shall contain pertinent data from the current resource appraisal required to be prepared by section 5 of this Act,
shall set forth the progress in implementing the program required to be
developed by section 6 of this Act, and shall contain appropriate measurements of pertinent costs and benefits. The evaluation shall assess the baknce
between economic factors and environmental quality factors. The report
shall also indicate plans for implementing action and recommendations for
new legislation where warranted. (91 Stat. 1410; 16 U.S.C. $ 2006)
Sec. 8. [Authalrization of appropnations.]—There
are authorized to be
appropriated sut:h funds as may be necessary to carry out the purposes of
this Act. (91 Stat. 141 1; 16 U.S.C. $ 2007)
Sec. 9. [Utilization of information
and data from otier governments
and private or~nizations<oordination
with other Federal agaeies.]—
In the implementation of this Act, the Secretary shall utilize information
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and data available from other Federal, State, and local governments, and
private organizations and he shall coordinate his actions with the resource
appraisal and planning efforts of other Federal agencies and avoid unnecessary duplication and overlap of planning and program efforts. (91 Stat,
1411; 16 U.S.C. $ 2008)
Sm. 10. [Eff4ve
date.]—The provisions of this Act shall terminate on
December 31, 1985. (91 Stat. 141 1; 16 U.S.C. $ 2009)
EXPLANATORY
NOTE
h~lative
Htioq.
S. 106, Public Law
94– 192 in the 95th Con~ess. Reported in
Senate from A~iculture, Nutrition, and Forestry March 18, 1977; S. Rept. No. 95-59.
H.R. 75 in the 95th ConWess. Reported in
House from Aquiculture May 16, 1977; H.R.
Rept. No. 95–344. S. 106 passed Senate

March 23, 1977. Passed House June 6, 1977;
in fieu of H.R. 75, after amendment to con@in much of the text of H.R. 75. Senate concurs in House
amendments
with an
amendment November 2, 1977. House a~ees
to Senate amendment November 3, 1977.
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PIJEBLO INDIAN
IRRIGATION
CHARGES,
MIDDLE RIO GRANDE CONSERVANCY
DISTRICT
An act to authorize the Secre@ry of the Interior to contract with the Middle Rio Grande
Conservancy District of New Mexico for the payment of operation and maintemnce
charges
on certain Pueblo Indmn lands. (Act of February 15, 1978, Public Law 95-230, 92 Sht. 28)

[Papent
of Pueblo Indian O&M charges extended for an indefinite
period-S-retiry
of the Treasury authorized to make pa~ents.]—(a)
The Act of Au~st 27, 1935 (Ch. 745, 49 Stat. 887), as amended by section
5 of the Act of June 20, 1938 (Ch. 525, 52 Stat. 779), the Act of April 24,
1946 (Ch. 219, 60 Stat. 121), the Act of May 29, 1956 (Public Law 546,
70 Stat. 221), and by the Act of July 27, 1965 (Public Law 89-94, 79 Stat.
285), is furthelr amended by deleting the words “for a period of not to
exceed five years.”
@) The Secretary of the Treasury is authorized and directed to make
payments under the authority of the Act amended by subsection (a) of this
Act for all such periods between the date of expiration or lapse of such Act
and the date of enactment of this Act. (92 Stat. 28)
EXPLABJATORY
NOTFS
References in the Text. The Acts of August 27, 1935,June 20, 1938, April 24, 1946,
and May 29, 1956, referred to in the text, cio
not appear herein. The Act ofJuly 27, 1965,
also referred to in the text, appears, along
with a Mckground Note, in Volume III at
page 1840.
Le@slative
History. H.R. 2719, Public

hw 95-230 in the 95th Congress. Reported
in House from Interior and Insular Afftiw,
H.R. Rept. No. 95-570. Reported in Semte
from Indian Affairs; S. Rept. No. 95-575.
Passed House September 19, 1977. Passed
Semte, amended, November 3, 1977. House
concurs in Senate amendments January 31,
1978.
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An act relating to the settlement between the United States and the Ak-Chin Indian community
of certain water right claims of such community against the United States. (Act of July 28,
1978, Public Law 95-328, 92 Stat. 409)

[See. 1. D~laration
to resolve Ak-Chin Indian water rights claims.]—
(a) [T]he Congress hereby declares that it is the policy of Congress to resolve, without costly and lengthy litigation, the claims of the Ak-Chin Indian
community for water based upon failure of the United States to meet its
trust responsibility to the Indian people provided reasonable settlement can
be reached.
(b) The Congress hereby finds and declares that—
(1) the Ak-Chin Indian community relies for its economic sustenance
on farming, and that ground water, necessary thereto, is declining at a
rate which will make it uneconomical to farm within the next few years;
(2) at the time of the settlement of the reservation, it was the obligation
and intention of the United States to provide water to the Ak-Chin Indian
Reservation, and such obligation remains unfulfilled;
(3) it is likely that the United States would be held liable for its failure
to provide water and for allowing ground water beneath the reservation
to be mined;
(4) there exists a critical situation at Ak-Chin in that there is not sufficient economically recoverable ground water beneath the reservation
to sustain a farming operation until a permanent source of water suitable
for irrigation on the reservation can be delivered;
(5) this Act is proposed to settle the Ak-Chin Indian community’s claim
for water by meeting the emergency needs of the Ak-Chin community
through construction of a well field and water delivery system from
nearby Federal lands and by obligating the United States to meet the AkChin community’s needs for a permanent supply of water in a fixed
amount to be available upon a date certain, in exchange for a release of
all claims such community has against the United States for failing to act
consistently with its trust responsibility to protect and deliver the water
resources of the community; and
(6) it is the intention of this Act not to discriminate against any nonIndian landowners or other persons, but to fulfill the historic and legal
obligation of the United States toward the Ak-Chin Indian community.
(92 Stat. 409)
SW. 2. [Seeretary of the Interior to contrad to meet emergency water
needs of Ak-Chin Irtdlans.]-(a)
For the purposes of this Act, the Secretary
of the Interior (hereinafter referred to as the “Secretary”) shall undertake
engineering and hydrological studies as. may be necessary to determine
whether there exists, on Federal lands near the Ak-Chin Indian Reservation,
a source of ground water which could be taken, on an annual basis, for use
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in connection with any contract entered into pursuant to subsection (b) of
this section, subject to the provisions in (c) (2). Such studies shall be completed and a report with respect thereto submitted to the Congress within
twelve months after the date of the enactment of this Act.
(b) Within one hundred and eighty days following the submission to the
Congress of the report referred to in subsection (a), the Secretary, if he
determines that,there existi a source of ground water which can be so taken
on an annual basis, shall enter into a contract or other agreement with the
Ak-Chin Indian community pursuant to which the Secremry shall agree,
on be~f
of the United States, to-—
(1) furnish, subject to the provisions of clause (2) of subsection (c)of this
section, to the Ak-Chin Indian community, commencing within sixty days
following the completion of the necessary facilities under clause (2) of
this subsection but in no event later than four years from the date of said
contract, the delivery to the southeast corner of the lands comprising the
Ak-Chin Indian Reservation, on an annual basis, of eighty-five thousand
acre-feet of wound water from nearby Federal lands covered by such
studies;
(2) mke such action as may be necessary to begin within sixty days
following the date of such contract, to drill, construct, equip, maintain,
repair, reconstruct, and operate a well field on such Federal lands, and
to construct and maintain a delivery system, including canals, pumping
stations and other appurtenant works, sufficient to provide for the delivery of such ground water from such Federal lands to the southeast
corner of the lands comprising the Ak-Chin Indian Reservation.
(c) (1) The delivery of ground water under clause (1) of subsection (b)
shall continue until augmented or replaced by the permanent water supply
required under section 3 to be delivered to the Ak-Chin Indian Reservation,
except that the (~bli~tion to deliver ground water during any year shall be
reduced for that year by an amount equal to the amount of surface water
delivered to such community pursuant to such contract during such year.
(2) Notwithstanding the provisions of clause (1) of subsection @) of this
section, the Secretary, if he determines that pumping eighty-five thousand
acre-feet of ground water annually from nearby Federal lands to the AkChin community would (A) not be hydrologically feasible or (B) diminish
the ground water supply in the basin and thereby cause severe damage to
other water users; may deliver a lesser amount.
(d) The Secretary is authorized to receive and consider any claims arising
under this Act fi:om water users other than the Ak-Chin Indian community
for compensation for any losses or other expenses incurred by such users
by reason of the enactment of this Act or actions taken thereunder.
(e) Notwithstanding any other provision of this Act, if the Secretary determines on the basis of studies conducted pursuant to subsection (a) of this
section, that the pumping on an annual basis of any such ground water
pursuant to clause (1) of subsection (b) of this section in excess of sixty
thousand acre-feet is not possible by reason of clause (2) of subsection (c),
and the Ak-Chiri Indian community does not agree to contract for a lesser
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amount, the Secretary shall report to the Congress an alternative plan for
meeting the emergency needs of the Ak-Chin Indian community. Such
alternative plan shall be submitted to the Congress within one hundred and
eighty days following the submission of the report referred to in subsection
(a). (92 Stat. 410)
See. 3. [Permanent delivery of irrigation water to Ak-Chin Indians.]—
In addition, and as part of the contract referred to in section 2(b) of this
Act, the Secretary shall provide for, commencing as soon as possible, but
in no event later tk
the expiration of the twenty-five-year period following
the date of the enactment of this Act, the permanent delivery, on an annual
basis, to the lands comprising the Ak-Chin Indian Reservation, of eightyfive thousand acre-feet of water suitible for irrigation on the reservation.
(92 Sbt. 411)
Sec. 4. [Waiver of Ak-Chin Indian claims regarding water rights-No
waiver of claims against United States for breach of obligation set forth
in -ions
2 and 3.]—(a) As consideration on the part of the Ak-Chin
Indian community for entering into any contract or agreement pursuant
to section 2(b), the Ak-Chin Indian community shall agree to waive, in a
manner satisfactory to the Secretary, any and all claims of water rights or
injuries to water rights of the Ak-Chin Indian community, including both
ground water and surface water from time immemorial to the present,
which it might have a~inst the United Smtes, the State of Arizona or agency
thereof, or any other person, corporation, or municipal corporation, arising
under the laws of the United States or the State of Arizona.
(b) As further consideration on the part of the Ak-Chin Indian community for entering into any contract or other agreement pursuant to section 2(b), the Ak-Chin Indian community shall agree to waive any and all
claims of water rights or injuries to water rights, including both ground
water and surface water, arising under the laws of the United States or the
State of Arizona, which it might have in the future against any person,
corporation, municipal corporation, or the State of Arizona or agency
thereof.
(c) Notwithstanding the provisions of subsections (a) and (b) of this section, the community will not thereby waive any claims against the United
States for breach, if any, of the contract referred to in section 2(b) of this
Act. A failure to deliver water within the times specified in either section
2(b) or 3 shall be deemed a breach of the contract. The measure of damages
for any such breach shall be the replacement cost of water not delivered
by the United States. (92 Stat. 411)
Sec. 5. [Appropriations
authorization for functions under Section 2.]—
There are authorized to be appropriated for the fiscal year ending September 30, 1979, the sume of $500,000,
and the aggregate sume of
$42,500,000 to be appropriated prior to the fiscal year ending September
30, 1983, for carrying out the purposes of section 2 of this Act. Notwithstanding any other provisions of this Act, no authorization to make payments
under this Act, or to enter into contracti, shall be effective except to such
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in advance in appropriations

EXPLAIVATORY
NOTM
Not ~fid
This Act is not codified in
the U.S. Code.
~slative
Hktory. S. 1582, Public Liw
95-328 in the 95th Con~ess. Reported in
Senate from Indian Affilr~ S. Rept. No. 460.
Passed Senate October
11, 1977. Pass,ed

House, amended, June 29, 1978, in heu of
H.R. 8099, previously passed by the House.
Senate concurred in House amendment, July
13, 1978. See also H.R. Rept. No. 954 reported from Interior and Insular Affairs on
H.R. 8099.
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[Ex&a*
from] An act to establish a comprehensive and coordimted national chmate policy
and pro~m,
and for other purposes. (Act of September 17, 1978, Public Law 95-367, 92
Stat. 601)

Sec. 1. [Short tide.]—This
Act may be cited as the “National Climate
Program Act~’
%. 2. [~ngressional
findlngs.]—
The Congress finds and declares the following:
(1) Weather and climate change affect food production, energy use,
land use, water resources and other factors vital to national security and
human welfare.
(2) An ability to anticipate natural and man-induced changes in climate
would contribute to the soundness of policy decisions in the public and
private sectors.
(3) Significant improvements in the ability to forecast climate on an
intermediate and long-term basis are possible.
(4) Information regarding climate is not being fully disseminated or
used, and Federal efforts have given insu~cient attention to assessing
and applying this information.
(5) Climate fluctuation and change occur on a global basis, and deficiencies exist in the system for monitoring global climate changes. International cooperation for the purpose of sharing the benefits and costs
of a global effort to understand climate is essential.
(6) The United States lacks a well-defined and coordinated program
in climate-related research, monitoring, assessment of effects, and information utilization. (92 Stat. 601; 15 U.S.C. $ 2901)
Sec. 3. [Congressional purpose.]—
It is the purpose of the Congress in this Act to establish a national climate
program that will assist the Nation and the world to understand and respond
to natural and man-induced climate processes and their implications. (92
Stat. 601; U.S.C. $ 2903)
Sec. 4. [Definitions.]—
As used in this Act, unless the context otherwise requires:
(1) The term “Office” means the National Climate Program Office.
(2) The term “Program” means the National Climate Program.
(3) The term “Secretary” means the Secretary of Commerce. (92 Stat.
601, 15 U.S.C. $ 2903)
See. 5. [National Climate Program.]—
(a) [President to establish.]—The
President shall establish a National
Climate Program in accordance with the provisions, findings and purposes
of this Act.
@) [5-year plans —Roles of Federal entities-Coordination.]-The
President shall—
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(1) promulgate the 5-year plans described in subsection (d)(9);
(2) define the roles in the Program of Federal officers, departments,
and agencies, including the Departments of Agriculture, Commerce, Defense, Ener~, Interior, State, and Transportation; the Environmental
Protection Agency; the Nationall Aeronautics and Space Administration;
the Council on Environmental Quality; the National Science Foundation;
and the Office of Science and Technology Policy; and
(3) provide for Program coordination.
(c) [National Climate Pro&am Office.]-The
Secretary shall establish
within the Department of Commerce a National Climate Program Office
not later than 30 days after the date of the enactment of this Act. The
OffIce shall be the lead entity responsible for administering the Program.
Each Federal officer, employee, department and agency involved in the
Program shall cooperate with the Secretary in carrying out the provisions
of this Act.
(d) [Required elements of Program.]-The
Program shall include, but
not be limited to, the following e’~ements:
(1) assessments of the effect of climate on the natural environment,
agricultural production, energy supply and demand, land and water resources, transportation, human health and national security. Such assessments shall be conducted to the maximum extent possible by those
Federal agencies having national programs in food, fiber, raw materials,
energy, transportation, land and water management, and other such responsibilities, in accordance with existing laws and regulations. Where
appropriate such assessments may include recommendations for action;
(2) basic and applied research~to improve the understanding of climate
processes, natural and man induced, and the social, economic, and political implications of climate change;
(3) methods for improving climate forecasts on a monthly, seasonal,
yearly, and longer basis;
(4) global data collection, andlmonitoring and analysis activities to provide reliable, useful and readily available information on a continuing
basis;
(5) systems for the management and active dissemination of climatological data, information and assessments, including mechanisms for consultation witlh current and potential users;
(6) measures for increasing international cooperation in climate research, monitoring, analysis ancl data dissemination;
(7) mechanisms for intergovernmental climate-related studies and services includixlg participation by luniversities, the private sector and others
concerned with applied research and advisory services;
(8) experimental climate forecast centers, which shall (A) be responsible for making and routinely updating experimental climate forecasts
of a monthly, seasonal, annual, and longer nature, based on a variety of
experimental techniques; (B) establish procedures to have forecasts reviewed and their accuracy evaluated; and (C) protect against premature
reliance on such experimental forecasts; and
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(9) a preliminary 5-year plan, to be submitted to the Congress for
review and comment, not later than 180 days after the enactment of this
Act, and a final 5-year plan to be submitted to the Congress not later
than 1 year after the enactment of this Act, that sbll be revised and
extended biennially. Each plan shall establish the goals and priorities for
the Program, including the intergovernmental program under section 6,
over the subsequent 5-year period, and shall contain details regarding
(A) the role of Federal agencies in the programs, (B) Federal funding
required to enable the Program to achieve such goals, and (C) Program
accomplishments that must be achieved to ensure tbt Program goals are
met within the time frame established by the plan.
(e) [Advisory committee and interagency groups.]-(1)
The Secretary
shall establish and maintain an advisory committee of users and producers
of climate data, information and services to advise the Secretary and the
Congress on the conduct of the Program. Members of such committee shall
not be employed by the Federal Government and may receive compensation
at the daily rate for GS-16 of the General Schedule for each day engaged
in the actual performance of their duties for the committee and while so
serving away from their homes or regular place of business may be allowed
travel expenses, including per diem in lieu of subsistence.
(2) The Secretary shall establish and maintain such interagency groups
as are necessary and appropriate to assist in carrying out responsibilities
under this Act.
(f) [Cooperation
witi otier entities involved in climaterelated
programs.]-(l)
The Program shall be conducted so as to encourage cooperation with, and participation in the Program by, other organizations or
agencies involved in related activities. For this purpose the Secretiry shall
cooperate and participate with other Federal agencies, and foreign, international, and domestic organizations and agencies involved in international
or domestic climate-related programs.
(2) The Secretary and the Secretary of State shall cooperate in (A) providing represen~tion at climte-related
international meetings and conferences in which the United States participates, and (B) coordinating the
activities of the Program with the climate programs of other mtions and
international agencies and organizations, including the World Meteorological Organization, the International Council of Scientific Unions, the United
Nations Environmental Program, the United Nations Educational, Scientific, and Cultural Organization, the World Health OrWnization, and Food
and Agriculture Organization.
(g) [Budget requimmenti.]-(1)
Each Federal agency and department
participating in the Program, shall prepare and submit to the Office of
Management and Budget, on or before the date of submission of departmental requests for appropriations to the Office of Management and
Budget, an annual request for appropriations for the Program for the subsequent fiscal year. The Office of Management and Budget shall review
the request for appropriations as an integrated, coherent, multiagency request.
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(2) Section 304 of the Act of October 18, 1962 (31 U.S.C. 25) (relating
to preparation of horizontal budgets for meteorolo~),
is amended—
(A) by inserting “and of the National Climate Program established
under the National Climate Program Act” after “meteorology”,
and
(B) by striking out “aspects of the program” and inserting in lieu
thereof “aspects of the programs”.
The amendments made by the preceding sentence shall apply with respect
to budgets submitted for fiscal years beginning 6 months or more after the
date of the emctment of this Act,, (92 Stat. 601; 15 U.S.C. $ 2904)
EXPMNATORY
NOTE
Wfance intieTexC Section 304 of the
Act of October 18, 1962 (Pubhc bw 87-843,
76 Stat. 1097), referred to in the text, appears
in Volume III at page 1953 as codified at 31

U.S.C. $25. It was remodified in 1982 at 31
U.S.C. $1105 (21) and m appears in the Ap
pendix in Supplement I.

Sec. 6. [Intergovernmental
Climate Program.]—
(a) [Federd and State cooperative activities-Grants
to States-Limitation and restriction on costs.]—-The Secretary shall establish a program
for Federal and State cooperative activities in climate studies and advisory
services. The Secretary is authorized to make annual grants to any State
or group of States, such grants tc} be made available to public or private
educational institutions, to State agencies and to other persons or institutions qualified to conduct climate-related studies or provide climate-related
services. Such Wants may be made for not more than 50 percent of the
costs, in any one year, of the research conducted or services provided under
the grant. Federal funds received from other sources shall not be used to
pay the remaining share of the cost of such research or services. The Secretary shall work with other appropriate mission agencies in conducting
this program.
m) [Services ad functions of intergovernmenti
program.]-The
intergovernmentidl program shall provide, among others, the following State
and regional services and functions:
(1) studies relating to and analyses of climate effects on agricultural
production, water resources, energy needs, and other critical sectors of
the economy;
(2) atmospheric data collection and monitoring on a statewide and
regional basis;
(3) advice to regional, State, and local government agencies regarding
climate-rehted issues;
(4) information to users within the State regarding climate and climatic
effects; and
(5) information to the Secretary regarding the needs of persons within
the State for climate-related services, information and data.
(c) [Findings required prior to ~ant.]—Prior
to makirtg a grant to any
State or group of States under this section, the Secreury shall find that—
(1) the State, or each of the States in a group, had adopted a State
climate program in accordance with the provisions of this Act and rules
and regulations promulgated by the Secretary; and
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(2) the State, or each of the States in a group has—
(A) integrated its climate program with the Program; and
(B) established an effective mechanism for consultation and coordination with Federal and local government officials and users with the
State.
The Secretary shall insure that grants made to a State or group of States
under this section are made on an equitable basis. (92 Stat. 603; 15 U.S.C.
g 2905)
See. 7. [Annual report to President and Congress.]—
The Secretary shall prepare and submit to the President and the authorizing committees of the Congress, not later than March 31 of each year,
a report on the activities conducted pursuant to this Act during the preceding fiscal year, including—
(a) a summary of the achievements of the Program during the previous
fiscal year;
(b) an analysis of the progress made toward achieving the goals and
objectives of the Program;
(c) a copy of the 5-year plan and any changes made in such plan;
(d) a summary of the multiagency budget request for the Program of
subsection 5(g); and
(e) any recommendations for additional legislation which may be required to assist in achieving the purposes of the Act. (92 Stat. 604; $
202@), Act of December 21, 1982, 96 Stat. 1822; 15 U.S.C. $ 2906)
See. 8. [General provisions.]—
(a) [Federd functions may be exercised under contract or grant arrangements.]-Functions
vested in any Federal officer or agency by this
Act or under the Program may be exercised through the facilities and
personnel of the agency involved or, to the extent provided or approved
in advance in appropriation Acts, by other persons or entities under contracts or grant arrangements entered into by such officer or agency.
m) [Contractor
grant reeotieeping-Audit
and examination.]-(1)
&ch person or entity to which Federal funds are made available under a
contract or grant arrangement as authorized by this Act shall keep such
records as the Director of the Office shall prescribe, includlng records which
fully disclose the amount and disposition by such person or entity of such
funds, the total cost of the activities for which such funds were so made
available, the amount of that portion of such cost supplied from other
sources, and such other records as will facilitate an effective audit.
(2) The Director of the OMce and the Comptroller General of the
United States, or any of their duly authorized representatives, shall, until
the expiration of 3 years after the completion of the activities (referred to
in paragraph (1) of any person or entity pursuant to any contract or grant
arrangement referred to in subsection (a), have access for the purpose of
audit and examination to any books, documents, papers, and records of
such person or entity which, in the judgment of the Director or the Comptroller General, may be related or pertinent to such contract or grant arrangement. (92 Stat. 604; 15 U.S.C. $ 2907)
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of appropriations.]—
*

*

*

*

EXPLANATORY
NOTE
L@slative
History. H.R. 6669, Pul)lic
Law 95-367 in the 95th Congess. Reported
in the House from WIence and Technoloo
May 6, 1977; H.R. Rept. No. 95-266. Passed
House September 9, 1977. Reported in Senate from Commerce, Science, and Transpor-

btion April 18, 1978; S. Rept. No. 95-740.
Passed Senate, amended, April 24, 1978.
Conference report H.R. Rept. No. 95-1489,
Au~st 14, 1978. Senate a~ees to corderence
report Au@st 17, 1978. House aWees to conference report September 6, 1978.
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An act to modify a portion of the south boundary of the Salt River Plma-Maricopa Indian
Reservation in Arizona, and for other purposes. (Act of September 30, 1978, Public Law
95-399, 92 Stat. 851)

Sec. 1. [~ngressional
findings and policy.]-(a)
The Congress hereby
finds that—
(1) the Salt River Pima-Maricopa Indian Reservation was established
on Federal lands for the purpose of providing a place for members of
the Salt River Pima-Maricopa Indian community to live in peace and
prosperity with other persons in Arizona;
(2) at the time of the creation of such reservation, a portion of the
south boundary was established to follow the course of the Salt River;
(3) the United States granted patents for, and leaseholds and other
interests in, lands adjacent to such boundary for sand and gravel excavation and for other purposes to persons who were not members of such
Indian community;
(4) subsequent to the establishment of such boundary, the course of
the Salt River shifted, creating uncertainty with respect to the precise
location of such boundary; and
(5) by an Executive order, the Secretary of the Interior located and
permanently fixed such boundary in a location which included within
such reservation, lands for which the United States had previously issued
patents, leaseholds, and other interests, causing confusion and an ongoing
controversy between such Indian community and persons holding such
patents, leaseholds, and other interests,
(b) The Congress hereby declares that it is the policy of the Congress to
resolve, without costly and lengthy litigation, the dispute between the Salt
River Pirna-Maricopa Indian community and the persons referred to in
subsection (a)(3) over the location of the south boundary of the Salt River
Pima-Maricopa Indian Reservation. (92 S@t. 851)
Sec. 2. [Mdlfication
of south boundary.]-The
south boundary of the
Salt River Pima-Maricopa Indian Reservation in Arizona (hereinafter in this
Act referred to as the “reservation”), created by the Executive order issued
on June 14, 1879, shall be modified in accordance with the provisions of
sections 3 and 4 of this Act. Any portion of such boundary established by
this Act shall be fixed and permanent and not ambulatory. (92 Stat. 851)
Sec. 3. [Acquisition of lands— Deemed to have been by condemnation—
Addition to reservation —Tribal lands not subject to allotment.]-(a)(l)
The Secretary of the Interior (hereinafter in this Act referred to as the
“secretary”) shall acquire by purchase or condemnation the lands described
in paragraph (2). Upon acquisition, such lands shall be added to the reservation. The acquisition of lands under this subsection, and payment for such
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lands under se,ction 5(b) of this Act, shall be deemed to have been pursuant
to condemnation by the United States.
(2) The lands authorized to be acquired in paragraph (1) are located in
township 1 north, range 5 east, Gila and Salt River base and meridian,
Arizona, and alre those portions of land in—
(A) the south half of the southeast quarter of section 7 of such township
and range;
(B) the south half of the southwest quarter of section 8 of such township, and range; and
(C) the southwest quarter of the southeast quarter of section 4 of such
township and range;
which lie north of that boundary IIinerepresenting the middle of the south
channel of the Salt River and the south boundary of the Salt River Indian
Reservation as shown of record on a map entitled “Township 1 North,
Range 5 East, of the Gila and Salt River Meridian, Arizona, Dependent
Resurvey and Survey of the South Boundary of Salt River Indian Reservation” which consists of four sheets, dated August 17, 1972, and is on file
and available for public inspection ;~tthe Department of the Interior, Bureau
of Land Management, Washington, District of Columbia.
(b) Upon the acquisition of the lands described in subsection (a), the
reservation shalll include all lands in township 1 north, range 5 east, Gila
and Salt River base and meridian, Arizona, lying north of that boundary
line representing the middle of the south channel of the Salt River and the
south boundary of the Salt River Indian Reservation as shown of record
on the map referred to in subsection (a)(2), except for any portion of the
following parcels of land:
(1) the north half of the northwest quarter of section 18 of such township and range;
(2) the north half of the northeast quarter of section 18 of such township and range;
(3) the north half of the soutl~east quarter of the northeast quarter of
section 8 of such township and range;
(4) the northwest quarter of the northwest quarter of section 9 of such
township ancl range;
(5) the northeast quarter of tl~e northwest quarter of section 9 of such
township ancl range;
(6) the southeast quarter of the northwest quarter of section 3 of such
township ancl range;
(7) the north half of the north half of the southwest quarter of section
3 of such township and range;
(8) the southwest quarter of the northeast quarter of section 3 of such
township andl range; and
(9) the northeast quarter of the northeast quarter of section 3 of such
township and range.
(c) The boul~dary of the reservation shall be extended to include the
following parcels of land:
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(1) in township 2 north, range 6 east, Gila and Salt River base and
meridian, Arizona—
(A) the area between the reservation boundary created by the Executive order issued on June 14, 1879, as amended, and a line parallel
to and 150 feet north of the concrete canal lining on the northerly
edge of the South Canal within the west 1,000 feet of section 13 of
such township and range;
(B) any portion of the southeast quarter of the southeast quarter of
section 14 of such township and range lying south and east of the
reservation boundary created by the Executive order issued on June
14, 1879, as amended;
(C) the area between the reservation boundary created by the Executive order issued on June 14, 1879, as amended and a line parallel
to and 150 feet north of the top of the concrete canal lining on the
northerly edge of the South Canal in sections 24, 23, 22, and 27 of
such township and range and the east half of section 28 of such township
and range, except for approximately 16 acres of land described as that
part of the west half of the southwest quarter of section 27 of such
township and range lying north of the South Canal;
(D) the area between the reservation boundary created by the Executive order issued on June 14, 1879, as amended, and the north line
of the south half of the southwest quarter of section 28 of such township
and range;
(E) the area between the reservation boundary created by the Executive order issued on June 14, 1879, as amended, and the north line
of the south half of the south half of sections 29 and 30 of such township
and range; and
(F) the north 600 feet of the Granite Reef Reserve in lots 2 and 3
of section 13 of such township and range; and
(2) in township 2 north, range 5 east, Glla and Salt River base and
meridian, Arizona, the south 450 feet of the Evergreen Reserve in the
west half of the northwest quarter of the northwest quarter of the southeast quarter of section 23.
(d) Any lands added to the reservation under this Act shall become a
part of the reservation in all respects and upon all the same terms as if such
lands had been included in the Executive order issued by the President on
June 14, 1879, as amended, except that such lands shall remain tribal lands
and shall not be subject to allotment to individual Indians. (92 Stat. 851)
Sec. 4. [U.S. tide to parcels of land withii reservation bomdaries—
r~lamation project lands.]—(a) The
-na
Canal rightmf-way —~er
United States shall have, free of any claim of Indian title or trusteeship by
the Salt River Pima-Maricopa Indian community, all rights and interests in,
and absolute and unqualified title to, the following parcels of land:
(1) those portions of the Arizona Canal right-of-way within the exterior
boundaries of the Salt River Indian Reservation as defined by the March
29, 1913, accepted United States general land office resurveys of township
2 north, range 5 east and township 2 north, range 6 east of the Gila and
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Salt River b:~se and meridian, Arizona, and supplemental surveys dated
September 30, 1924, plats of which are of record in the Arizona Stite
Office of the Bureau of Land IWanagement, United States Department
of the Interior, Phoenix, Arizona;
(2) that portion of the reservation in section 13, township 2 north,
range 6 east, Gila and Salt River base and meridian, Arizona, lying between the southerly prolongation of the west line of lot 2 and the southerly prolon~tion
of the east line of lot 3 of section 13 and lying between
the southerly boundaries of lots 2 and 3 and the southerly reservation
boundary created by the Executive order issued on June 14, 1879, as
amended;
(3) Unitecl States Reclamation Service Reserve (Granite Ree~, which
consists of lots 2 and 3 in section 13, township 2 north, range 6 east,
Gila and Salt River base and meridian, Arizona, except the north 600
feet of such lots 2 and 3, title to which has been confirmed in the United
States for the benefit of the Salt River Pima-Maricopa Indian community;
and
(4) Unitecl States Reckmation Service Reserve (Evergreen), which consists of lot 9 and the west half of the northwest quarter of the northwest
quarter of the southeast quarter of section 23, township 2 north, range
5 east, Gila and Salt River base and meridian, Arizona, except the south
450 feet of such Reserve, title to which has been confirmed in the United
States for the benefit of the Salt River Pima-Maricopa Indian community.
@) The reservation boundary shall be modified to exclude from the
reservation the parcels of land described in paragraphs (1) through (4) of
subsection (a). (92 Stat. 853)
*.5.
[Papent
for lands —Rellease and satisfaction of cltims.]-(a)(l)
The Secretary shall determine the fair market value of those portions of
the parcels of land described in paragraphs (1) through (9) of section 3(b)
of this Act which lie north of the boundary line referred to in section 3(b)
of this Act, and shall pay an amount equal to such fair market value or
$1,964,520, whichever is greater, to the Salt River Pima-Marico~
Indian
community.
(2) Acceptance of the payment described in paragraph (1) shall constitute
a complete release and satisfaction of any claim which the Salt River PimaMaricopa Indian community may have against the United States or holder
of any interest with respect to any right, title, or interest in any portion of
the parcels of land described in p~ragraphs (1) through (9) of section 3(b)
of this Act which are located north of the boundary line referred to in
section 3(b) of this Act.
(b)(1) Except as otherwise provided in paragraph (2), the Secretary shall
determine the fair market value (~f each parcel of land acquired by the
United States and added to the Reservation pursuant to section 3(a) (1) of
this Act, and shall pay an amount equal to such fair market value to the
owner, under a patent issued by the United States, of such parcel.
(2) If the agg~egate of all amounts to be paid under paragraph (1) is less
than the sum of $1,951,740, in lieu of such payments under paragraph (l),
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the Secretary shall pay such sum to the owners, under patents issued by the
United States, of the parcels of land acquired by the United States and
added to the reservation pursuant to section 3(a) (1) of this Act. In determining the amount of any payment to any person under this paragraph
with respect to such parcels of land, the proportion of the amount of the
payment to any person to $1,951,740 shall be equal to the proportion of
the amount of the acreage of such parcel which such person owns, under
a patent issued by the United States, to the total acreage of such parcels.
(3) Acceptance of the payment described in paragraph (1) or (2) by any
person shall constitute a complete release and satisfaction of any claim which
such person may have against the United States, the Salt River Pima-Maricopa Indian community, or holder of any interest with respect to any right,
title, or interest in any portion of the parcels of hnd described in subparagraphs (A), (B), or (C) of section 3(a) (2) of this Act which are located
north of the boundary line referred to in section 3(a) (2) of this Act. (92
Stat. 854)
Sec. 6. [Authorization of appropriations.]-Effective
October 1, lg~g,
there are hereby authorized to be appropriated such sums as may be necessary to carry out the provisions of this Act. (92 Stat. 855)
EXPUNATORY NOTE
~shtiw
Hwto~. S. 3002, Pubhc Law
95-399 in the 95th Conyess.
Reported in
Semte from Indian Affairx S. Rept. No. 951170. H.R. 12344 reported in House from

Interior and Insular Affairw H.R. Rept. No.
95-1498. S. 3002 passed Senate September
11, 1978. Passed House, in heu of H.R.
12344, September 19, 1978.
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An act to prohibit discrimination in rates charged by the Southwestern Power Administration.
(Act of October 13, 1978, Public hw !)5-456, 92 Stat. 1235)
[Sec. 1. Raw di=rimination
by SWPA based on delivery arrangements
prohibited.]-Power
and energy marketed by the Southwestern Power
Administration pursuant to section 825s of title 16, United Sates Code
(1970), shall be sold at uniform systemwide rates, without discrimination
between customers to whom the Southwestern Power Administmtion delivers such power and energy by means of transmission lines or facilities
constructed with appropriated funds, and customers to whom the Southwestern Power Administration delivers such power and energy by means
of transmission lines or facilities,, the use of which is acquired by lease,
wheeling, or other contractual arrangements.
Sec. 2. [Eff=tive when contract amended.]-This
Act shall not become
effective until Contract No. 14-02-00001-1002,
effective August 1, 1962,
between the United States of America and Associated Electric Cooperative,
Inc., Springfield, Missouri, has been amended in a manner mutually agreeable to the parties thereto.

EXPLANATORY
NOTm
firpow
of tie Am The purpose of the
Act is to eliminate the Transmission Sertice
Charge of the Southwestern Power Administration promulgated in 1970. For a descrip
tion of the controversy see Assotited Electti
Cooperative, Inc. v. Morton, 507 F.2d 1167 (DC.
Cir. 1974), cert. denied, 423 U.S. 830 (1975).
Referm= in tie Tefi Section 825s of Title 16, United States Code (1970), referred
to in the text, is section 5 of the Flood Contlrol
Act of 1944 (58 Stat. 887). The 1944 Act

appears in Volume 11 at page 796.
~ative
History. S. 2249, Pubfic bw
95-456 in the 95th Congress. Reported in
Semte from hergy and Natural Resource~
S. Rept. No. 792. H.R. 13069 reported in
House from Interior and Insular Affairs;
H.R. Rept. No. 1543. S. 2249, amended,
passed House in lieu of H.R. 13069 September 26, 1978. Senate concurs in House
amendments September 29, 1978.
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AGRICULTURAL
FOREIGN INVESTMENT
DISCLOSURE ACT Of 1978
An act to require foreign persons who acquire, transfer, or hold interests in agricultural land
to report such transactions and holdings to the Secretary of Agriculture and to direct the
Secretary to analyze information contained in such reports and determine the effects such
transactions and holdlngs have, particularly on family farms and ruml communities, and for
other purposes. (Act of October 14, 1978, Public Law 95460, 92 Stat. 1263)

k.
1. [Short titie.]-This
Act maybe cited as the “Agricultural Foreign
Investment Disclosure Act of 1978”. (92 Stat. 1263; 7 U.S.C. $3501 note)
~. 2. [Reporting requiremen~ for foreign persons who acquire, transfer, or hold interests in agriwlturd
lands.]—(a)
Any foreign person who
acquires or transfers any interest other than a security interest, in agricultural land shall submit a report to the Secretary of Agriculture not later
than 90 days after the date of such acquisition or transfer. Such report shall
be submitted in such form and in accordance with such procedures as the
Secretary may require and shall contain—
(1) the legal name and the address of such foreign person;
(2) in any case in which such foreign person is an individual, the citizenship of such foreign person;
(3) in any case in which such foreign person is not an individual or a
government, the nature of the legal entity holding the interest, the country in which such foreign person is created or organized, and the principal
place of business of such foreign person;
(4) the type of interest in agricultural land which such foreign person
acquired or transferred;
(5) the legal description and acreage of such agricultural land;
(6) the purchase price paid for, or any other consideration given for,
such interest;
(7) in any case in which such foreign person transfers such interest,
the legal name and the address of the person to whom such interest is
transferred and—
(A) in any case in which such transferee is an individual, the citizenship of such transferee; and
(B) in any case in which such transferee is not an individual or a
government, the nature of the legal entity holding the interest, the
country in which such transferee is created or organized, and the principal place of business of such transferee;
(8) the agricultural purposes for which such foreign person intends,
on the date on which such report is submitted to the Secretary, to use
such agricultural land; and
(9) such other information as the Secretary may require by regulation.
~) Any foreign person who holds any interest, other than a security
interest, in agricultural land on the day before the effective date of this
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section shall submit a report to tile Secretary not later than 180 days after
such effective date. Such report shall be submitted in such form and in
accordance with such procedures as the Secretary may require and shall
contain—
(1) the legal name and the address of such foreign person;
(2) in any case in which such foreign person is an individual, the citizenship of such foreign person;
(3) in any case in which SUCIIforeign person is not an individual or a
government, the nature of the legal entity holding the interest, the country in which such foreign person is created or organized, and the principal
place of business of such forei~ person;
(4) the type of interest in agricultural land which is held by such foreign
person;
(5) the legal description and acreage of such agricultural land;
(6) the purchase price paid for, or any other consideration given for,
such interest;
(7) the a~icultural purposes for which such foreign person—
(A) is using such agricultural land on the date on which such report
is submitted to the Secretam]; and
(B) intends, as of such date, to use such agricultural land; and
(8) such other information as the Secretary may require by regulation.
(c) Any person who holds or acquires (on or after the effective date of
this section) any interest, other tl~an a security interest, in agricultural kd
at a time when such person is not a foreign person and who subsequently
becomes a foreign person shall submit a report to the Secretary not later
than 90 days after the date on which such person becomes a foreign person.
Such report shall be submitted iln such form and in accordance with such
procedures as the Secretary may require and shall contain the information
required by subsection @) of this section. This subsection shall not apply
with respect to any person who is required to submit a report with respect
to such land under subsection (b) of this section.
(d) Any foreign person who holds or acquires (on or after the effective
date of this section) any interest, other than a security interest, in land at
a time when such land is not agricultural land and such land subsequently
becomes agricultural kd shall submit a report to the Secretary not later
than 90 days after the date on which such land becomes agricultural land.
Such report shall be submitted in such form and in accordance with such
procedures as the Secretary may require and shall contiin the information
required by subsection (b) of this section. This subsection shall not apply
with respect to any person who is required to submit a report with respect
to such land under subsection ~) of this section.
(e) With respect to any foreign person, other than an individual or a
government, who is required by subsection (a), @), (c), or (d) of this section
to submit a report, the Secretary may, in addition, require such foreign
person to submit to the Secretary a report containing—
(A) the legal name and the address of each person who holds any
interest in such foreign person;
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(B) in any case in which the holder of such interest is an individual,
the citizenship of such holder; and
(C) in any case in which the holder of such interest is not an individual
or a government, the nature of the legal entity holding the interest, the
country in which such holder is created or organized, the principal place
of business of such holder.
(f) With respect to any person, other than an individual or a government,
whose legal name is contained in any report submitted under subsection
(e) of the section, the Secretary may require such person to submit to the
Secretary a report containing—
(A) the legal name and the address of any person who holds any interest
in the person submitting the report under this subsection;
(B) in any case in which the holder of such interest is an individual,
the citizenship of such holder; and
(C) in any case in which the holder of such interest is not an individual
or a government, the nature of the legal entity holding the interest, the
country in which such holder is created or organized, and the principle
place of business of such holder. (92 Stat. 1263; 7 U,S.C. $ 3501)
Sec. 3. [Failure to submit report or knowing submission of inad~
If the Secretary
quate, misleading or false report— Civil penalty.]-(a)
determines that a person—
(1) has failed to submit a report in accordance with the provisions of
section 2, or
(2) has knowingly submitted a report under section 2—
(A) which does not contain all the information required to be in such
report, or
(B) which contains information that is misleading or false,
such person shall be subject to a civil penalty imposed by the Secretary.
The amount of any such civil penalty shall be determined in accordance
with the provisions of subsection (b) of this section. Any such civil penalty
shall be recoverable in a civil action brought by the Attorney General of
the United States in an appropriate district court of the United States.
(b) The amount of any civil penalty imposed by the Secretary under
subsection (a) of this section shall be such amount as the Secretary determines to be appropriate to carry out the purposes of this Act, except that
such amount shall not exceed 25 percent of the fair market value, on the
date of the assessment of such penalty, of the interest in agricultural land
with respect to which such violation occurred. (92 Stat. 1265; 7 U.S.C. $
3502)
Sec. 4. [Monitoring of compliance. ]—The Secretary may take such actions as the Secretary considers necessary to monitor compliance with the
provisions of this Act and to determine whether the information contained
in any report submitted under section 2 accurately and fully reveals the
ownership interest of all forei~ persons in any foreign person who is required to submit a report under such section. (92 Stat. 1265; 7 U.S.C. $
3503)
See. 5. [Analysis and determination
of effects on family farms and
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rural commulBities— Reports to President and Congress.]-(a)
In accordance with the schedule set forth in subsection (b) of this section, the
Secretary shall,—
(1) with respect to each period set forth in such subsection, analyze
information obtained by the Secretary under section 2 and determine
the effects of foreign persons acquiring, transferring, and holding agricultural land, particularly the effects of such acquisitions, transfers, and
holdings on family farms and rural communities; and
(2) transmit to the President and each House of the Congress a report
on the Secrt~tary’s findings and conclusions regarding—
(A) each analysis and determination made under paragraph (l); and
(B) the effectiveness and efficiency of the reporting requirements
contained in section 2 in providing the information required to be
reported by such section.
(b) An anal:~sis and determination shall be made, and a report on the
Secretary’s findings and conclusions regarding such analysis and determination transmitted, pursuant to subsection (a) of this section—
(1) with respect to information obtained by the Secretary under section
2 during the 6-month period following the effective date of section 2,
within 9 months after such effective date;
(2) with respect to information obtained by the Secretary under section
2 during the 12-month period following the effective date of section 2,
within 15 months after such effective date; and
(3) with respect to each calendar year following the 12-month period
referred to i]nparagraph (2), within 90 days after the end of such calendar
year. (92 Stalt. 1265; 7 U.S.C. $ 3504)
See. 6. [Transmission
of reports submitted by forei~
persons to
States.]—Not hter than 30 days after the end of each 6-moth period beginning after the effective date of section 2, the Secretary shall transmit to
each State department of agriculture, or such other appropriate State
agency as the Secretiry considers advisable, a copy of each report which
was submitted to the Secretary under section 2 during such 6-month period
and which involved agricultural land located in such State. (92 Stat. 1266;
7 U.s.c. $3505)
%. 7. [Reprta submitted by foreign prsons
available for public ins~tion.]-Any
report submitted to the Secretary under section 2 shall
be available for public inspection at the Department of Agriculture located
in the District of Columbia not later than 10 days after the date on which
such report is received by the Secretary. (92 Stat. 1266; 7 U.S.C. $ 3506)
See. 8. Re~lations.]-Not
later than 90 days after the date of the enactment of this Act, the Secretary shall prescribe regulations for purposes
of carrying out the provisions of this Act. (92 Stat. 1266; 7 U.S.C. $3507)
Sec. 9. [Definitions.]-For
purposes of this Act—
(1) the term “agricultural land” means any land located in one or more
States and used for agricultural, forestry, or timber production purposes
as determined by the Secretary under regulations to be prescribed by
the Secretary;
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(2) the term “foreign government” means any government other than
the Federal Government or any government of a State or a political
subdivision of a State:
(3) the term “foreign person” means—
(A) any individual—
(~j who i? not a citizen or national of the United States;
(n) who 1s not a citizen of the Northern Mariana Islands or the
Tmst Territory of the Pacific Islands; or
(iii) who is not lawfully admitted to the United States for permanent residence, or paroled into the United States, under the Immigration and Nationality Act;
(B) any person, other than an individual or a government, which is
created or organized under the laws of a foreign government or which
has its principal place of business located outside of all the States;
(C) any person, other than an individual or a government—
(i) which is created or organized under the laws of any State; and
(ii) in which, as determined by the Secretary under regulations
which the Secretary shall prescribe, a significant interest or substantial control is directly or indirectly held—
(1) by any individual referred to in subparagraph (A);
(II) by any person referred to in subparagraph (B);
(III) by any foreign government; or
(IV) by any combination of such individuals, persons, or governments; and
(D) any foreign government;
(4) the term “person” includes any individual, corporation, company,
association, firm, partnership, society, joint stock company, trust, estate,
or any other legal entity;
(5) the term “Secretary” means the Secretary of Agriculture; and
(6) the term “State” means any of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Northern Mariana
Islands, Guam, the Virgin Islands, American Samoa, the Trust Territory
of the Pacific Islands, or any other territory or possession of the United
States. (92 Stat. 1266; 7 U.S.C. $ 3508)
See. 10. [Eff-ve
dates.]—(a) Except as provided in subsection (b) of
this section, this Act shall become effective on the date of the enactment
of this Act.
(b) Section 2 shall become effective on the date on which regulations
prescribed by the Secretary under section 8 become effective. (92 Stat.
1267; U.S.C. $3501 note)
EXPLANATORY
NOTE
h@lative Histiq. S. 3384, Pubhc Law
95-460 in the 95th Congress. Reported in
Senatefrom Agriculture,Nutrition,and Forestq; S. Rept. No. 95-1072.H.R. 13356reported in House from Agriculture; H.R.

Rept. No. 95-1570. S. 3384 passedSenate
Au~st 11, 1978. S. 3384 FSSd HOUW,
amended,in fieu of H.R. 13356,September
26, 1978. Semte concursin House amendmentsOctober 2, 1978.
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AND
ACT, 1979

[Extractsfrom] An act mating appropriationsfor the Departmentof the Interior and related
agenciesfor the!fiscal year ending September 30, 1979, and for other purposes.(Act of
October 17, 19;~8,Public Law 95+65, 92 Stat. 1279)

TITLE

I-–DEPARTMENT
OF THE INTERIOR
WATER RESOURCES
*

*

*

*

LAND

AND

*

Sw. 110. [Site speeific Environmental
Impact Stitementa deemed adqua~.]—(a)
INotwithstanding any provisions of the National Environmental Policy Act of 1969, Public Law 91-190 (42 U.S.C. 4321 et seq.),
construction of any feature of the Upper Colorado River Storage Project
as authorized by the Act of April 11, 1956, as amended, shall proceed if a
final Environmental Impact Statement has been filed on such feature.
(b) Notwithstanding any provisions of the National Environmental Policy
Act of 1969, Public Law 91-190 (42 U.S.C. 4321 et seq.), the Colorado
River Basin Salinity Control Projects, as authorized by Public Law 93-320,
and construction of any feature of the Central Arizona Project as authorized
by Public Law 90-537, September 30, 1968 (43 U.S.C. 1501 et seq.), shall
proceed if a final fivironmental
Impact Statement has been filed on such
feature.
(c) Notwithstanding any provisions of the National Environmental Policy
Act of 1969, Public Law 91-190 (42 U.S.C. 4321 et seq.), construction of
any feature of lthe Southern Nevada Water Project as authorized by Public
Law 89-292 (43 U.S.C. 616ggg), as amended, shall proceed if a final Environmental Impact Statement has been filed on any such feature. (92 Stat.
1291)
EXPUNATORYNOTW
Not ~fied.
The extractsof thisAct reprinted here are not codfled in the U.S.
Code.
Mtor’s Note, Rmvisions Repeatedin Ap
propriation Acts. Provisions which are repeated in two or more appropriation acts
appear herein only in the act in which fil-st
used.
Reference in *,P Text. The National EnvironmentalPoEcy Act of 1969 (Act of January 1, 1970,83 Stat.852), referred to in the
text, appearsin Volume IV in chronological
order.
Refmnce in ti,e Tex& The Act of April
11, 1956 (70 Stit. 105), referred to in sub
section(a) of the t<;xt,appearsin Volume 11

at page 1248.
Referencesin the TexL PublicLaw 9@537
(Act of September30,1968,82 Sat. 886)and
Pubficbw 93-320(Act ofJune 24, 1974,88
Stat.266), referred to in subsection(b) of the
text, appear in Volume IV in chronolo@cal
order.
Reference in he Text. Public bw 89-292
(Act of October 22, 1965,79 S~t. 1068),referred to in subsection(c)of the text, appears
in Volume 111at page 1851.
Le@lative History. H.R. 12932, Pubhc
Law 95-465in the 95thCongress.H.R. Rept.
No. 95-1251. S. Rept. No. 95-1063. H.R.
Rept. No. 95-1672(conferencereport).
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NOTEOFOPINION
1. Wvironmenti hpact statements
Section 110 of Pubhc Law 95-465, which
providesthat,irrespectiveof the NationalEnvironmentalPolicy Act, inter resourceprojectsor project featurestithin the Colorado
River &sin may proceed to completion so
long as a site specflc environmentalimpact
statementhas been filed, preventsthe constructionof such projects or features from
being delayedby the prepamtionof a basinwide environmentalimpact statement.Con-

sequently,an actionby the Stateof Utah for
a declaratoryjudgment thatthe NationalEnvironmentalPohcy Act does not require a
comprehensivebasin-wideimpact statement
for the entire Colorado River Basindoes not
presentajustifiablecontroversy,asno basinwide impacts=tement had yet been funded
andno injurycould occur untilafter tie earliest date for completion of the basin-wide
statement,1985.Utah v. Andw, 636 F.2d276
(lOth tir. 1980).
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ACT OF 1978

An act to promott:a more adquate and responsivenationalpro~am of water researchand
development,and for other purposes.(Act of October 17, 1978, Public Law 95-467,92
stat. 1305)

[See. 1. Sholrt Tide.~This
Act may be cited as the “Water Research
and Development Act of 1978”. (92 Stat. 1305; 42 U.S.C. $ 7801 note)
See. 2. [Con&-ssional
fin&ngs on water supply.]—The
Congress finds
and declares that(a) providing for the protection of the Nation’s water resources, assuring an adequate supply of water of good quality for the production
of food, materials, and energy for the Nation’s needs, and increasing the
efficient use of the Nation’s water resources are essential to national
economic stibility and growth, and to the well-being of our people;
(b) the Nation’s capabilities for technological assessment and planning
and for policy formulation for water resources must be strengthened at
both the Federal and State levels;
(c) there should be a continuing national investment in water-related
research and. technology which is commensurate with growing national
needs; and
(d) the manpower pool of scientists, engineers, and technicians trained
in fields related to water resources constitutes art invaluable natural resource which should be increased, fully utilized, and regularly replenished. (92 Stat. 1305; 42 U.S.C. $ 7801)
S=. 3. [P~se.]—It
is the purpose of ths Act to assist the Nation and
the States through water resources science and technology—
(a) to provide a supply of water sufficient in quantity and quality to
meet the Nation’s expanding needs for the production of food, materials,
and energy;
(b) to preserve and enhance our water resources and the water-related
environment;
(c) to promote conservation and efficient use of the Nation’s water
resources;
(d) to promote research and development, demonstration, and technolo~ transfer dealing with both quality and quantity of water resources;
(e) to identify and find practical solutions to the Nation’s water and
water resources related problems;
(~ to promote the training of scientists, engineers, and other skilled
personnel in the fields related to water resources;
(g) to foster and supplement present programs for the conduct of research, technology development and transfer, and innovative water resources management, conservation, and operating practices;
(h) to provide for research, development, technology demonstration,
and transfer with respect to converting saline and other impaired waters
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to waters suitable for municipal, agricultural, industrial, recreational, or
other beneficial uses;
(i) to disseminate information through the maintenance of a water
resources scientific information center with adequate information bases
so that the Nation’s water research community, by utilizing the center,
can be fully informed of research activities and other types of information
necessary for them to effectively conduct their work;
O) to better coordinate the Nation’s water resources development programs; and
(k) to enhance the capacity of the Federal water establishment, and of
water interests nationwide for recommending to the President and the
Congress changes in national water resources research and technology
policy as appropriate. (92 Stat. 1306; 42 U.S.C. $ 7802)
TITLE

I—WATER RESOURCES
DEVELOPMENT

RESEARCH

AND

Sec. 101. [Secretary of tie Interior assistance to state water resources
research institutes established at land grant colleges—Research
and
training topics—Secretary
approves institutes’ annual programs-Authorization of technology transfer program.]-(a)
The Secretary of the
Interior (hereinafter in this Act referred to as the “Secretary”) is hereby
authorized and directed to assist in carrying on the work of a competent
and qualified water resources research and technology institute, center, or
equivalent agency (hereinafter referred to as “institute”) at one college or
university in each State, which college or university shall be a college or
university established in accordance with the Act approved July 2, 1862
(12 Stat. 503; 7 U.S.C. 301f~, entitled “An Act donating public lands to
the several States and territories which may provide colleges for the benefit
of agriculture and the mechanic arts” or some other institution designated
by Act of the legisbture of the State concerned: Prwided, That (1) if there
is more than one such college or university in a State established in accordance with said Act of July 2, 1862, funds under this section shall, in
the absence of a designation to the contrary by act of the legislation of the
State, be paid to the one such college or university designated by the Governor of the State to receive the same, subject to the Secretary’s determination that such college or university has, or may reasonably be expected
to have the capability of doing effective work under this title; (2) two or
more Stites may cooperate in the designation ofa single institute or regional
institute, in which event the sums assignable to all of the cooperating S@tes
shall be paid to such institute; (3) the designated State institute shall cooperate closely with other colleges and universities in the State with demonstrated research, information
dissemination, and graduate training
capabilities in developing a statewide program directed to resolving State
and regional water and related land problems; and (4) the designated State
institute shall cooperate closely with regional consortia, as may be designated by the Secretary, to increase the effectiveness of the nationwide net-

October

17, 1978
WATER RESEARCH AND DEVELOPMENT

ACT OF 1978

3109

work of institutes and for the purpose of regional coordination, particularly
with river basin commissions and other interagency river basin organizations
as may be established by the Congress.
(b) (1) It shalll be the duty of each such institute to plan and conduct
and/or arrangt~ for a component or components of the college or university
with which it is affiliated or other qualified colleges or universities within
the State, to conduct competent research and development including investigations and experiments of either a basic or practical nature, or both,
in relation to water resources, to promote dissemination and application of
the results of these efforts, and to provide for the training of scientists and
engineers through such research, investigations, and experiments.
(2) The research, investigations, experiments, and training may include,
without being limited to, aspects of the hydrologic cycle; supply and demand
for water; saline water conversion; conservation and best use of available
supplies of watt:r and methods of increasing such supplies; water reuse; and
economic, legal, social, engineering, recreational, biological, geographic,
ecological, and other aspects of water problems; scientific information dissemination activities, including identifying, assembling, and interpreting the
results of scientific and engineering research on water resources problems;
and providing means for improved communication of research results, having due regard for the varying conditions and needs for the respective States
and regions, for water research and development projects now being conducted by agencies of the Federal and State government,
the agricultural
and engineering experiment stations, and other university research centers
and for the need to avoid undue displacement of scientists and engineers
elsewhere engaged in water resources research and development.
(3) The annual program submitted by the State institutes to the Secretary
for approval skdl include assurances satisfactory to the Secretary, that such
programs were developed in close consultation and collaboration with leading water resources officials within the State and region to promote research, training, information dissemination and other work meeting the
needs ~f the State. Additionally, it shall be the duty of each State institute
to provide the ~~ecretary with periodic information, at the Secre@ry’s discretion, on water resources research and development activities, needs, and
priorities withirl the State which shall be coordinated with State, local, regional and river basin entities, and to cooperate with the Secretary in preparing periodic reports of ongoing research within the State and its funding
by both Federal and non-Federal organizations. Institutes are required to
see that notices of research projects are submitted to the center referred
to under title 11[1,section 302.
(4) The desi$pated State institutes shall cooperate with the Secretary in
the development of five-year water resources research and development
goals and objectives.
(5) The desi~yated institutes will receive comment on and transmit all
research and development proposals from the academic community to the
Secretary for cc~nsideration and funding.
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(c) There is further hereby authorized a program of technology transfer
and/or information dissemination to be carried out by the State institutes.
Such funds, as are appropriated for this purpose, shall be made available
on a competitive basis to the State institutes, based on the merit of project
or program proposals submitted to the Secretary, for the purpose of transferring research and development results to other organizations for further
development, demonstration, and practical application. (92 Stat. 1307; 42
U.S.C. $ 7811)
EXPUNATORYNOTE
Refermce h tie Text. The Act of July 2,
1862, referred to in the text, is commonly
knownasthe Merrill Act, and estibtishedthe

land-grantcollege system.The 1862Act does
not appearherein.

Sec. 102. [Funds appropriated under Title I available for publishing,
planning cooperation among state institutes.]-Funds
appropriated pursuant to this title, in addition to being available for expenses for research
and development experiments, and training conducted under authority of
this title, shall also be available for printing and publishing the results
thereof in the furtherance of technology transfer and for planning and
direction. The institutes are hereby authorized and encouraged to plan and
conduct programs financed under this title in cooperation with each other
and with such other agencies and individuals as may contribute to the solution of the water problems involved, and funds appropriated pursuant to
this title shall be available for paying the necessary expenses of planning,
coordinating, and conducting such cooperative research. (92 Stit. 1308; 42
U.S.C. $ 7812)
Sec. 103. [Secretary to prescribe necessary ties and policies, to develop
water resources research program, to determine if institutes receive appropriated funds.]-(a)
The Secretary is hereby charged with the responsibility for the proper administration of this title and, after full consultation
with other interested Federal agencies, may prescribe such procedures,
rules, and policies as may be necessary to carry out its provisions. He shall
require a showing that institutes designated to receive funds have, or may
reasonably be expected to have, the capability of doing effective work. He
shall furnish such advice and assistance as will best promote the purposes
of this title, participate in coordinating research initiated by the institutes
under this title, indicate to them such lines of inquiry as to him seem most
important, and assist the establishment and maintenance of cooperation
among the institutes, other research organizations, the United States Department of the Interior, and other Federal establishments,
(b) The Secretary shall develop a five-year water resources research program in cooperation with the institutes and appropriate water entities, indicating goals, objectives, priorities, and funding requirements.
(c) The Secretary shall annually ascertain that the requirements of subsection 101 (b) have been met as to each institute, whether it is entitled to
receive its share of the annual appropriations for water resources research
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and developm(mt under section 401 (a) of this Act and the amount which
it is entitled to receive. (92 Stat. 1308; 42 U.S.C. $ 7813)
Sec. 104. [No Federd control of education implied under Title I.]—
Nothing in this title shall be construed to impair or modify the legal relation
existing between any of the colleges or universities under whose direction
an institute is established and the government of the State in which it is
located, and nothing in this title sl~all in any way be construed to authorize
Federal control or direction of education at any college or university. (92
Stat. 1308; 42 U.S.C. $ 7814)
Sec. 105. [Matching grants to institutes for approved projeets-Autiofiation
of grants and contracts to educational institutions, private
concerns, and government agencies.]-(a)
The Secretary is authorized to
make grants to institutes to match, on a dollar-for-dollar basis, funds available to institutes from non-Federal sources to meet the necessary expenses
of specific water and related land resources research projects which the
institute could not otherwise undertake, including the expenses of planning
and coordinating regional projects by two or more institutes. Each application for a grant pursuant to this subsection shall, among other things,
state the nature of the project to be undertaken, the period during which
it will be pursued, the qualifications of the personnel who will direct and
conduct it, the importance of the project to the Nation, region, and State
concerned, its relation to other known research projects theretofore pursued or currently being pursued, and the extent to which it will provide
opportunity for training of watel: resources scientists. No grant shall be
made under this subsection except. for a project approved by the Secretary,
and all grants shall be made upon the basis of the merit of the project, the
need for the knowledge which it is expected to produce when completed,
and the opportunity it provides for the training of water resources scientists.
@) The Secretary is authorized to make grants to, and finance contracts
and matching or other agreements with qualified educational institutions;
private foundations or other institutions; and with private firms and individuals whose ltraining, experience, and qualifications are adequate in his
judgment for the conduct of water research and development projects; and
with local, State, and Federal Government agencies to undertake research
and development concerning any aspect of water-related problems which
he may deem desirable in the national interest. (92 Stat. 1309; 42 U.S.C.
j 7815)
Sec. 106. [Topics of research and development programs. ]-Water
resources research and development programs carried out in accordance with
this title may include, without being limited to water use conservation and
efficiencies; waiter and related planning, saline water conversion; water
reuse; management and operations; legal systems; protection and enhancement of the waiter-based environment; institutional arrangements; salinity
management; and economic, social, and environmental impact assessment.
Due consideration shall be given to priority problems identified by water
and related land resources planning, data acquisition, and like studies con-
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ducted by other agencies and organizations. (92 S@t. 1309; 42 U.S.C. $
7816)
See. 107. [Definition of “State?’]-As
used in this title, the term “State”
includes the District of Columbia, the Commonwealth of Puerto Rico,
American Samoa, Guam, the Virgin Islands, the Northern Mariana Islands,
and the Trust Territory of the Pacific Islands. (92 Stat. 1309; 42 U.S.C. $
7817)
Sec. 108. [Advance payment of initial expenses under contrati.>
Contracts or other arrangements for water resource work authorized under
this title with an institute, educational institution, or nonprofit organization
may be undertaken without regard to the provisions of section 3648 of the
Revised Statutes (31 U.S.C. 529) when, in the judgment of the Secretary,
advance payments of initial expenses are necessary to facilitate such work.
(92 Stat. 1309; 42 U.S.C. $ 7818)
mPLANATORYNOTE
Referenm h tie Text. Section3648 of the
Revised Statutes(31 U.S.C. $ 529), referred
to in the text, appearsin Volume 111,Appendlx, at page 1962. Section3648 wasrevised

and remodifiedin 1982 as 31 U.S.C. $3324
and appearsas suchin the Appendix in Sup
plement1.

Sec. 109. [Secretary authorized to operate programs demonstrating viability of water improvement processes-Necessary
provisions for re
ports to Congreasiond
committees prior to expenditure of appropriated
funds-Proposed
contract provisions—Conveyance
of Federd interests.]-(a)
The Secretary is authorized to study, design, implement, operate, and maintain water resources programs and activities demonstrating
the technical and economic viability of processes, systems, or techniques for
the purpose of improving the water or water-related environment and to
demonstrate the application of water resources research and development
results and technology for beneficial purposes.
(b) (1) Funds appropriated pursuant to the authority provided by sections
401 (d) and 403 for use under this section may not be expended until thirty
calendar days ~ncluding days on which either the House of Representatives
or the Senate are not in session because of an adjournment of more than
three calendar days to a day certain) have elapsed following transmittal of
a report to the chairman of the Committee on Interior and Insular Affairs
and the chairman of the Committee on Science and Technology of the
House of Representatives and the chairman of the Committee on Environment and Public Works of the United States Senate.
(2) Such report shall present information that includes, but is not limited
to, the location of the demonstration activities, the characteristics of the
water and water-related problem, the processes or concepts to be demonstrated, the estimated initial investment cost of the demonstration, the estimated annual operating cost of the demonstration, the source of energy
for the demonstration and its cost, environmental consequences of the demonstrations; and the estimated costs associated with the demonstration considering the amortization of all components of the demonstration.
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(3) Such report shall also be accompanied by a proposed contract or
agreement between the Secretary and a duly authorized Federal or nonFederal public or private entity, in which such entity shall agree to share
cost to the extent deemed important to the purposes of the activity as
determined by the Secretary. Such proposed contract or agreement may
provide that either the contractual entity or the United States will develop
the activity described in the report and that the United States will either
operate and maintain the activity or may participate in the operation and
maintenance during which, in either case, access to the activity and its
operating data will not be denied to the Secretary or his representatives.
(4) The Secretary is authorized to include in the proposed contract or
agreement a provision for conveying all rights, title, and interests of the
Federal Government to the Federal or non-Federal, public or private entity
subject to a future right to reenter the activity for the purpose of financing
at Federal expense modifications for advanced technology and for its operation and maintenance for a successive term under the same conditions
as pertain to the original term. (92 Stat. 1310; 42 U.S.C. $ 7819)
TITLE II—WATER RESIEARCH AND DEVELOPMENT
FOR. SALINE AND OTHER IMPAIRED WATERS
Sec. 200. [Policy to assist conversion of saline waters for beneficial
uses.]—Consistent with the Federal responsibility for water resources development and conservation by means of comprehensive planning, water
resources development projects, protection of water quality standards, and
other measures for the beneficial use of water from various sources, the
Congress finds it necessary to provide for the development of technology
for the conversion of saline and other impaired waters for beneficial uses.
It is the policy therefore to assist and encourage the development of practical
means to utilizt: saline water technology to convert impaired waters of any
type from any source to a quality suitable for municipal, industrial, agricultural, and other beneficial uses to transfer research and development
results. (92 Stalt. 1310; 42 U.S.C. $ 7831)
SW. 201. [Authorization
for research and testing on saline water conversion processes.]—The
Secretary is authorized and directed to—
(a) conduct, encourage, and promote basic scientific research and fundamental studies to develop effective and economical processes and equipment for the purpose of converting impaired water into water suitable
for beneficial uses;
@) Pursue the findings of research and studies authorized by this title
having potential practical applications, including application to matters
other than water conversion, and to other supply sources such as brackish
waters, staged development, and use with energy sources;
(c) conduct engineering and technical work including the design, construction, and testing of various processes, systems, and pilot plants to
develop saline water conversion processes to the point of demonstration;
(d) study nmethods for recovery, beneficial uses and disposal of residuals, and marketing of byproducts resulting from the improvement or
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conversion of impaired water in an environmentally acceptable manner;
(e) undertake economic studies and surveys to determine present and
prospective costs of producing water for beneficial purposes in various
parts of the United States by saline water conversion processes and, by
means of models, or other methodologies, prepare and maintain information concerning the relation of such conversion processes and systems
to other aspects of State, regional, and national comprehensive water
resources planning. (92 Stat. 1310; 42 U.S.C. $ 7832)
Sec. 202. [Development of recommendations
for Federal participation
in prototype plants— Federal water and power marketing agencies’ participation—Acceptance
of o~er governmental assistance.]-(a)
The Secretary is authorized to conduct preliminary investigations and explore
potential cooperative agreements with non-Federal utilities and governmental entities in order to develop recommendations for Federal participation in the design, construction,
operation,
and maintenance
of
demonstration and prototype plants utilizing advanced saline water technologies for the production of water for beneficial use.
(b) In carrying out the provisions of this section, the Secretary shall utilize
the expertise of the water and power marketing agencies of the Department
of the Interior or of other Federal agencies to insure that the recommended
project and the supporting agreements are fully integrated and compatible
with the water and power systems of the region.
(c) The Secretary is authorized to accept financial and other assistance
from any State or public agency in connection with studies or surveys relating to impaired water and facilities and to enter into contract with respect
to such assistance.. (92 Stat. 1311; 42 U.S.C. $ 7833)
Sec. 203. [Rties and regulations.]-The
Secretary may issue rules and
regulations to effectuate the purposes of this title. (92 Stat. 1311; 42 U.S.C.
~ 7834)
Sec. 204. [Definitions for Tide 11.]—As used in this title—
(a) the term “saline and other impaired water” includes but is not
limited to seawater, brackish water, mineralized ground or surface water,
irrigation return flows, and other similarly contaminated waters;
(b) the term “United States” extends to and includes the District of
Columbia, the Commonwealth of Puerto Rico, American Samoa, Guam,
the Virgin Islands, the Northern Mariana Islands, and the Trust Territory
of the Pacific Islands;
(c) the term “pilot plant” means an experimental unit of sufficient size
used to evaluate and develop new or improved processes or systems and
to obtain technical and engineering data;
(d) the term “demonstration”
means a plant of sufficient capacity and
reliability to demonstrate on a day-to-day operating basis that the process
or system is feasible and that such process or system has potential for
application to water system improvement;
(e) the term “prototype”
means a full-size, first-of-a-kind production
plant used for the development and study of full-sized technology, energy,
and process economics. (92 Stat. 131 1; 42 U.S.C. $ 7835)
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See. 205. [Study, desi~,
construction
of demonstration
plan&—C*
operative agr=ments-Titie
to facilities construed
by non-Federal entity—Expenditure
of funds following
report to Congress-Proposed
contract—Awess
to demonstration
and operating data-Authorization
of appropriations —Contractual authority.]-(a)
The Secretary of the Interior is authorized and directed to demonstrate the engineering and economic viability of membrane and phase-change desalting processes. Such
demonstrations shall include the study, design, construction, operation, and
maintenance of desalting phmts at locations in the United States (which may
include the District of Columbla, the Commonwealth of Puerto Rico, American Samoa, GLlam, the Virgin Islands, the Mariana Islands, and the Trust
Territory of the Pacific Islands): Prwtied, That at least two such plants shall
demonstrate desalting of brackish Wound water: And prwidedfurther,
That
the plants constructed pursuant to this section shall be for the purpose of
showing that the technology being demonstrated is ready for application;
such plants shall be sufficient to demonstrate the specific application of the
technology, and shall be significantly different in operation and process so
as not to duplicate any other demonstration plant constructed pursuant to
this section. The Secretary is further authorized to conduct such demonstrations or any portion thereof by means of cooperative agreements (as
defined and authorized by chapter 63 of title 31) with duly authorized nonFederal public entities. Title to demonstration facilities constructed by the
non-Federal public entity under a cooperative agreement shall vest in the
non-Federal public entity.
(b) Funds appropriated pursuant to the authority provided by this section
may not be expended until thirty calendar days (excluding days on which
either the House of Representatives or the Senate is not in session because
of an adjournment of more than three calendar days to a day certain) have
elapsed following transmittal of a report to the chairman of the Committee
on Interior and Insular Affairs of the House of Representatives and the
chairman of the Committee on Environment and Pubfic Works of the
United States Senate. Such report shall present information that includes,
but is not limited to, how the plant being proposed differs from others, if
any, already constructed under this section, the location of the demonstration plant, the characteristics of the water proposed to be desalted, the
process to be utilized, the water supply problems confronting the area in
which the plant will be located, alternative sources of water and their prob
able cost, the capacity of the plant, the initial investment cost of the demonstration plant, the annual operating cost of the demonstration plant, the
source of energy for the plant and its cost, the means of reject brine disposal
and its environmental consequences, and the unit cost of product water,
considering the amortization of all components of the demonstration plant
and ancillary facilities. Such report shall be accompanied by a proposed
contract (or cooperative agreement) between the Secretary and a duly authorized non-Federal entity, in which such entity shall agree to provide not
less than 15 per centum and not more than 35 per centum of the total cost
of the demonstration; such cost to include, without being limited to, nec-
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essary water rights, water supplies, rights-of-way, power source interconnections, brine disposal facilities, land, construction, ancillary facilities, and
the operation and maintenance costs for a period of four years following
final acceptance of the construction of the plant from the plant contractor.
The contributions of the non-Federal entity under such proposed contract
may be in-kind. During the participation by the Secretary in the construction and the operation and maintenance of such demonstration, access to
the demonstration and its operating data will not be denied to the Secretary
or hls representatives. The period of participation by the Secretary in the
operation and maintenance of any such demonstration shall be four years.
The Secretary is authorized to include in the proposed contract a provision
for conveying, as appropriate, and in such amounts as are appropriate,
rights, title, and interest of the Federal Government in the demonstration
project to the non-Federal public entity.
(c) There is authorized to be appropriated, to remain available until
expended, for the fiscal year ending September 30, 1978, and thereafter,
the sum of $50,000,000
to finance the total Federal share of the cost of
the demonstration plants authorized by this section; such cost to include,
without being limited to, necessary water rights, water supplies, rights-ofway, power source interconnections, brine disposal facilities, land, construction, ancillary facilities, and the operation and maintenance costs for the
four-year period of Federal participation in such costs.
(d) When appropriations have been made for the commencement or continuation of design, construction, or operation and maintenance of any
demonstration plant authorized under this Act, the Secretary may, in connection with such design, construction, or operation and maintenance, enter
into contracts and cooperative agreements for miscellaneous services, for
materials and supplies, as well as for construction, which may cover such
periods of time as the Secretary may consider necessary but in which the
liability of the United States shall be contingent upon appropriations being
made therefor. (92 Stat. 1311; Act of October 15, 1980, 94 Stat. 2032; 42
U.S.C. $ 7836)
EXPMNATORYNOTE
1980Amendment.The Act of October 15,
1980(PubhcLaw 95-467,94 Stat.2032) sub
stantilly revised subsections(a), (b), (c), and

TITLE

(d) to read as they appear above. The 1980
Act does not appearherein.

III—TECHNOLOGY
TRANSFER
INFORMATION
DISSEMINATION

AND

Sec. 300. [Resear& assessment and technology transfer program.]—
The Secretary is authorized to conduct a research assessment and technology transfer program which transfers research and development results
to other organizations and individuals for further development and practical
application to water and water-related problems. The Secretary may enter
into agreements with the State and local governments and with other public

October

17, 1978
WATER RESEARCH AND DEVELOPMENT

ACT OF 1978

3117

and private or{~anizations and individuals, including cost-sharing or costparticipation ag~eements, for the transferor application of research results
for the solutiorl of water-related problems and to further the transfer developed by programs authorized under this Act. The Secretary may issue
publications and may conduct seminars, conferences, training sessions, or
use other such techniques he deems necessary to expedite the transfer of
research results and technology development. The technology transfer activities will be coordinated with activities undertaken under titles I and II
of this Act. (92 Stat. 1312; 42 U.S.C. $ 7851)
See. 301. [National center for water resources research information
ad d~elopment—~tination
~~ Ofier agencies.]_~he secreary is
further authorized to maintain a national center for the acquisition, processing, and dissemination of information dealing with all areas of water
resources research, technology development, and demonstration. &ch Federal agency engaged in water resources including research, technolo~
development, and demonstration, shall cooperate by providing the center with
documents and other pertinent information. The center shall (a) maintain
for general use a collection of inter resources information provided by
Federal and non-Federal government agencies, colleges, universities, private institutions, and individuals; @) issue publications or utilize other media
to disseminate research, technolo~
development, and demonstration information for the purposes of this Act and enter into agreements with public
or private organizations or individuals to stimulate acquisition and dissemination of information, thus contributing to a comprehensive, nationwide
program of research and development in water resources and the avoidance
of unnecessary duplication of effort; (c) make generally available abstracts
and other summary type information concerning water resources activities
including research projects accomplished and in progress by all Federal
agencies and by non-Federal agencies, private institutions, and individuals,
to the extent su{ch information can be obtained, and reports completed on
research projects funded under provisions of this Act; and (d) in carrying
out the information dissemination activities authorized by this section, the
Secretary shall to the extent feasible use the resources and facilities of other
agencies and of the clearinghouse for scientific, technical, and engineering
information established in the Department of Commerce pursuant to sections 1151 through 1157 of title 15, United States Code. (92 Stat. 1312;
42 U.S.C. $ 7852)
Sec. 302. [C~?nter for cataloging
scientific
research in water resources.]—There
shall be established, in such agency and location as the
President determines to be desirable, a center for cataloging current scientific research in all fields of water resources. Each Federal agency doing
water resources lresearch shall cooperate by providing the cataloging center
with information on work underway. The cataloging center shall classify
and maintain for general use a file of water resources research and investigation projects in progress or scheduled by all Federal agencies and by
such non-Federal agencies of government, colleges, universities, private institutions, firms, and individuals as voluntarily may make such information
available. (92 Stilt. 1312; 42 U.S.C. $ 7853)
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PROVISIONS

Sec. 400. [Authority of Secretary of the Interior.]-(a)
As used in this
Act, the term “Secretary” means the Secretary of the Interior.
(b) In carrying out his functions under this Act, the Secretary may:
(1) make grants to educational institutions and scientific organizations,
and enter into contracts with institutions and organizations and with
industrial or engineering firms;
(2) acquire the services of chemists, physicists, engineers, and other
personnel by contract or otherwise;
(3) utilize the facilities of Federal scientific laboratories;
(4) establish and operate necessary facilities and test sites to carry on
the continuous research, testing, development, and programing necessary
to effectuate the purposes of this title;
(5) acquire processes, technical data, inventions, patent applications,
patents, licenses, land and interests in land Qncluding water rights), plants
and facilities, and other property or rights by purchase, license, lease, or
donation pursuant to the Federal Property and Administrative Services
Act (40 U.S.C. 471) as amended, where applicable;
(6) assemble and maintiin pertinent and current scientific literature,
publications, patents, licenses, land and interests in land fincluding water
rights thereto);
(7) cause onsite inspections to be made of promising projects, domestic
and foreign, and in the case of, projects located in the United States,
cooperate and participate in their development when the purposes of this
title will be served thereby;
(8) foster and participate in regional, national, and international conferences relating to water resources;
(9) accept financial and other assistance from any local, State, Federal,
or other agency or entity in connection with studies or surveys relating
to water problems and facilities and enter into contracts with regard to
such assistance;
(10) coordinate, correlate, and publish information with a view to advancing the development of practicable water conversion projects; and
(11) cooperate with other Federal departments and agencies, with
State and local departments, agencies, and instrumentalities, and with
interested persons, firms, institutions, and organizations. (92 Stat. 1313;
42 U.S.C. $ 7871)
EXPLANATORY
NOTE
Referenee in the Text. The procurement
provisionsof the Fedeml Property and AdministrativeServicesAct, referred to in subsection(b) (5) of the text, appear in Volume

111,AppendIx,beginningat page 1996andin
the Appendix in SupplementI at 41 U.S.C.
$$251 et seq.

Sec. 401. [Appropriation
authorizations for fiscal year 1979 and 1980
under sections 101 (a) and (c), 105 (a) and (b), and 109—Cost sharing
formula for sections 10l(a) and (c).]—
*

*

*

*

*
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Stat. 2032; 42 U.S.C. $ 7872)

Sec. 402. [Appropriation
authorization for fiscal years 1979 and 1980
for Tide II research, development, and demonstration plants—Restriction on funding foreign activities.]—
*

*

(92 Stat. 1314; Act of October

*

*

15, 1980,94

*

Stat. 2032; 42 U.S.C, $ 7873)

Sec. 403. [Appropriation
authorization for fiscal years 1979 and 1980
for remaining sections of Titles I, II, III, and IV.]—
*

*

(92 Stat. 1314; Act of October

*

*

15, 1980,94

*

Stat. 2032; 42 U.S.C. $ 7874)

Sec. 404. [Contents of grant application. ]—Each application for a grant,
pursuant to this Act, shall, among other things, state the nature of the
project to be undertaken, the period during which it will be pursued, the
water problem it addresses, the qualifications of the personnel who will
direct and conduct it, the importance of the project to the water-related
economy of the Nation, the need for and expected utilization of the results,
the region and, the State concerned, its relation to other known research
projects previously conducted or currently being pursued, the procedures
by which the results can be disseminated, and the extent to which it will
provide opportunities for the training of water resources scientists and engineers. No grant shall be made except for projects approved by the Secretary and all grants shall be made upon the basis of the merit of the project,
the need for the knowledge it is expected to produce when completed, and
the opportunities it provides for the training of water resources scientists
and engineers. (92 Stat. 1315; 42 U.S.C. $ 7875)
Sec. 405. [Use of appropriated
funds.]—(a)
Sums appropriated pursuant to this Act may be paid at such times and in such amounts during
each fiscal year as determined by the Secretary and upon vouchers approved
by him. Excepf: as may be otherwise specified by this Act, funds received
pursuant to such payment may be used for any allowable costs within the
meaning of the Federal procurement
regulations that establish principles
for determining costs applicable to research and development under grants
and contracts with educational institutions.
(b) Each State institute operating pursuant to title I of this Act shall have
an officer appc}inted by its governing authority who shall receive and account for all funds paid to the institute under the provisions of this Act
and who shall provide to the Secretary an annual statement of the amounts
received under any of the provisions of this Act during the preceding fiscal
year, and of i~ disbursement. If any of the moneys received by the authorized receiving officer of any State institute under the provisions of this

Act shall, by any action or contingency,

be found by the Secretary to have
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been improperly diminished, lost, or misapplied, it shall be replaced and
until so replaced no subsequent disbursement of Federal funds shall be made
to any institute of such State. (92 Stat. 1315; 42 U.S.C. $ 7876)
Sec. 406. [Cooperation with government agencies to avoid duplication
in research efforts-Report
to Congress.]-(a)
The Secretary shall cooperate fully with, and shall obtain the continuing advice and cooperation
of, all agencies of the Federal Government concerned with water problems,
State and local governments, and private institutions and individuals, to
assure that the programs conducted under this Act will supplement and not
duplicate other water research and technology programs, will stimulate
research and development in neglected areas, and will provide a comprehensive, nationwide program of water resources research and development.
In order to further these purposes, as well as to assure research undertaken
by the Secretary on wastewater treatment and treatment of water for potable use is most responsive to needs in implementing the Federal Water
Pollution Control Act, as amended (Public Law 92-500), and the Safe Drinking Water Act, as amended (Public Law 93-523), the Secretary will consult
with the Administrator of the Environmental Protection Agency in developing and implementing programs in these areas. The Secretary will encourage utilization of the center referred to in title III, section 302, for
cataloging current research projects in order to assure that programs conducted under this Act will supplement and not duplicate other research and
technology programs and will encourage other Federal agencies to do likewise.
(b) The President shall, by such means as he deems appropriate, clarify
agency responsibilities for Federal water resources research and development and provide for interagency coordination of such research, including
the research authorized by this Act. Such coordination shall include (1)
continuing review of the adequacy of the Government-wide program in
water resources research and development and identification of technical
needs in various water resources research categories, (2) identification and
elimination of duplication and overlaps between two or more programs, (3)
recommendations with respect to allocation of technical effort among the
Federal agencies, (4) review of technical manpower needs and findings concerning the technical manpower base of the program, (5) recommendations
concerning management policies to improve the quality of the Governmentwide research effort, and (6) actions to facilitate interagency communication
at management levels.
(c) The Secretary shall report within one year of the date of enactment
of this Act to the chairman of the Committee on Science and Technology
of the House of Representatives concerning actions taken by the Secretary
and the President to implement this section. (92 Stat. 1316; 42 U.S.C. $
7877)
EXPLANATORY
NOTE
Referencesin theText. The FederalWater the Federal Water Pollution Control Act
PollutionControl Act, referred to in subsec- Amendmentsof 1972 (Act of October 18,
tion (a) of the text, wasextensivelyrevisedby 1972,Public Law 92–500, 86 Stat.816),and

~
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amended, is commonly referred to as the
Clean Water Act. Extractsfrom the Act as
amended are set forth in Volume II, under
the 1972 Amendments,as they appear in
Chapter 26 of Title 33 of the U.S. Code as
of January14,1983.Publichw 93–523,also
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referred to in subsection(a) of the text asthe
Safe Drinking Water Act, as amended,providesfor nationaldrinkingwaterquahtystandards. An extract from the Safe Drinking
Water Act appearsin the new Appendix in
SupplementI at 42 U.S.C. $ 300j-6.

of property-Dispositions-Applicabili~
of
Sec. 407. [(conveyance
Federal reclamation laws.]—(a) Property acquired by the Secretary under
this Act for use in furtherance of the purposes of this Act may be conveyed
to a cooperating institute, educational institution, or nonprofit organization
in accordance with the Federal F’roperty and Administrative Services Act
of 1949, as amended.
(b) The Secretary may dispose of water and byproducts resulting from
his operations under this Act. All moneys received from dispositions under
this Act shall be paid into the Treasury as miscellaneous receipts except
where such operations may be undertaken as part of a Federal reclamation
project in which case the financial provisions of the reclamation laws (32
Stat. 388 and Acts amendatory thereof and supplementary thereto) shall
govern. (92 Stat. 1316; 42 U.S.C. $ 7878)
EXPLANATORY
NOTE
Reference in tie Text. Extractsfrom the
FederalProperty:indAdministrativeServices
Act (Act of June 30, 1949),as amended,re-

ferred to in subsection(a) of the text, relating
to conveyanceof property,appearin Volume
11at page 956.

Sec. 408. [Patent policy.]—With
respect to patent policy and to the definition of title to, and licensing of inventions made or conceived in the
course of, or under any contract or grant pursuant to this Act, and notwithstanding any other provision of law, the Secretary shall be governed
by the provisic)ns of sections 9 and 10 of the Federal Nonnuclear Energy,
Research, and Development Act of 1974 (Public Law 93-577; 88 Stat. 1887,
1891; 42 U. S.(;. 5908, 5909): Prooided hmaer, That subsections (1) and (n)
of section 9 of such Act shall not apply to this Act: Provided further, hmwer,
That, subject to the patent policy of section 408, all research or development
contracted for, sponsored, cosponsored, or authorized under authority of
this Act, shall be provided in such manner that all information, data, and
knowhow, regardless of their nature or mediums, resulting from such research and development will (with such exceptions and limitations, if any,
as the Secretary may find to be necessary in the interest of national defense)
be usefully available for practice by the general public consonant with the
purpose of this Act. (92 Stat. 1316; 42 U.S.C. $ 7879)
EXPLANATORY
NOTE
Reference in tile Text. Section 9 of the
Federal Non-nuclear Energy Research and
DevelopmentAct of 1974,referred to in the
text, establishespatent procedures for non-

nuclearinventionsmadeundercontractswith
the Energy Research and Development
Administration,now absorbed into the Departmentof Energy.Subsections(1)and (n) of
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to which the 1974 Act refers, respectively.
Section10 of the Act, alsoreferred to in the
text, statesthat nothing in the Act shallbe
deemed to create an antitrustimmunityor
defense.The 1974Act iscodifiedat42 U.S.C.
$5901 et. seq.and does not appearherein.

409. [Institutes’ reports to Secretary of the Interior—Swretary’s
=.
report to Congress and the President. ]—The institutes shall submit a summary report to the Secretary on or before January 31 of each year which
highlights research and development work accomplished during the preceding fiscal year, the status of projects underway, and recommended future
projects. This report is in addition to such other reports as may be required
by sections 101(b) and 405(b) of this Act. The Secretary shall submit a
summary report to the President and the Congress on or before April 1
of each year which summarizes program activities of the preceding fiscal
year and projects for the future. (92 Stat. 1316; 42 U.S.C. $ 7880)
SW. 410. [Repeals— No alteration thereby of law of water ownership
or control.]—(a)
The Water Resources Research Act of 1964 (Public Law
88-379, 78 Stat. 329; 42 U.S.C. 1961 et seq.), as amended, and the Saline
Water Conversion Act of 1971 (Public Law 92-60, 85 Stat. 159; 42 U.S.C.
1959 et seq.), as amended, are hereby repealed.
(b) Nothing elsewhere in this Act is intended to repeal, supersede, or
diminish existing authorities or responsibilities of any agency of the Federal
Government concerning water resources.
(c) Nothing in this Act shall be construed to alter existing law with respect
to the ownership and control of water. (92 Stat. 1317; 42 U.S.C. $ 7881)
EXPLANATORY
NOTE
SalineWaterConversion Act of 1971.The
SalineWaterConversionAct ofJuly 29, 1971,
whichwas repealed by section410, itself repealed the Saline Water Conversion Act of
July 3, 1952. Section 1 of the 1971 Act establishedits short title. Section 2 statedthe
Congressionalpolicy of developing practicable meansof increasingthe qualityof saline
and other chemically contaminatedwater.
Sec(ion 3 authorizedthe Secretaryof the In[crior to conduct researchon desaltingpro( Csses,construct and test pilot desalting
plants,a]ld to perform coststudiescomparing
(Ics:il[illg processeswith other water treatl]lc!]t programs.Section 4 directed the Sec}c.tary to reco[]]mend a program for
( <)l)sIr(j{ ti<)r~of a large-scaleprototype de\,ilIil)g I)la]]t;tl]c secretarywasto consultwith
tI)( powri.I]lalketil]gagenciesof the Federal
go~(.1T]illciltto ill[<,gratethe prototype plant
}\il1)!t)(. w:iIcral)d power systemsof the re~iol] ill wlli(tl IIICl)lantwasto be located.Sect1o115 tl(.f(lil)c(l the Secretary’spowers in

fulfillingresponsibilitiesunderthe 1971Act.
Section6 requiredtheSecretaryto cooperate
withother interestedFederalagenciesin carryingoutresearchanddevelopmentactivities
and provided that Federal reclamationlaw
wouldgovern moniesreceivedby dispositions
of waterand by-productsfrom researchand
development activitiesunder the 1971 Act
when undertakenas a part of a Federal reclamation project. Section 7 authorized the
Secretaryto issuerulesandregulationsto implementthe Act. Section8 requiredthe Secretaryto reportto CongressandthePresident
on implementationof the Act. Section9 defined certaintermsused in the Act, Section
10, as amended, establishedappropriations
authorizationsfor the Act during fiscalyear
1972andauthorizedappropriationsasstated
in annualappropriationsauthorizationsduring fiscalyears 1973 through 1978. Section
11repealedthe 1952Act. For legislativehistory of the 1971 Act: see Public Law 92-60
in the 92nd Congress;S. Rept. No. 79 on S.

October

17, 1978
WATE.R RESEARCH ANID DEVELOPMENT

991; and H.R. Rept. No. 296 on companion
bill H.R. 9093. Section l(a) (2) of the Act of
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tions authorizationfor fiscal year 1978. Extractsfrom the 1977 Act appear in Volume
IV in chronologicalorder.

Sec. 411. [Rules or re~lations
effective only after transmittal to Congress.]-Any
rules and regulations promulgated by the Secretary of the
Interior in connection with, or affecting, the administration of any program
authorized by this Act or by section 2 of the Act of August 2, 1977 (Public
Law 95-84) shall be transmitted to the Speaker of the House of Representatives and the President of the Senate and shall not become effective for
thirty days after the date of such transmittal. The thirty day period shall
be deemed to run without interruption except during periods when either
House is in adjournment sine die, in adjournment subject to the call of the
Chair, or in a~~ournment to a day certain for a period of more than four
consecutive days. (94 Stat. 2032; 42 U.S.C, $ 7882)
EXPLANATORY
NOTES
1980Amendment. Section 2(b) (3) of the
Act of October 15, 1980(Public Law 95-467,
94 Stat. 2032), substituted“and reguhtions
promulgated’ for “regulations, guidelines,
interpretations,orders, or requirementsof
general applicabilityprescribed’. The 1980
Act does not appear herein. For legislative
historyof the 1980ACE see Public Law 96457 in the 96th Congress;S. Rept. No. 773

on S. 1640;and H.R. Rept. No. 989 on H.R.
5340.
Reference in We Text. Section2 of theAct
of August 2, 1977(91 Stat.400), referred to
in the text, was amended by subsections
205(a)and~) of theAct of October 17,1978.
Extractsfrom the 1977Act appearin Volume
IV in chronologicalorder.

Sec. 412. [Contract and payment authority effective only as provided
in advance in appropriations acts. ]—Notwithstanding any other provision
of this Act, authority to enter into contracts or cooperative agreements and
to make paymc!nts under this Act shall be effective only to the extent or in
such amounts as are provided in advance in appropriation Acts. (92 Stat.
1317; 42 U. S.(O. $ 7883)
EXPLANATORY
NOTE
Legislative History. S. 2704, Public Law
95-467 in the 95th Congress. Reported in
Senatefrom Envir,~nment
and PublicWorks,
S. Rept. No. 836. Passed Senate May 25,
1978.PassedHouse,amended,July 11,1978,
in lieuof H.R. 11226.Senateagreesto House

amendmentswith amendments,September
25, 1978. House agrees to Senate amendmentsOctober 2, 1978.Companionbill H.R.
11226reported in House from Interior and
InsularAffairs, H.R. Rept. No. 1156.Passed
HouseJuly 11, 1978.
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[Extractsfrom] A joint resolutionmakingcontinuingappropriationsfor the fiscalyear 1979,
and for other purposes.(Act of October 18, 1978,Public Law 95-482,92 Stat. 1603)
*

*

*

*

*

*

*

*

*

*

sec. 101.

(b) [Projects denied constmction funds.]—Such amounts as maybe necessary, notwithstanding any other provision of this joint resolution, for the
fiscal year ending September 30, 1979, for programs, projects, and activities
to the extent and in the manner provided for in the Energy and. Water
Development Appropriation Act, 1979 (H.R. 12928) as enacted by the
Congress: Provided, That no funds shall be available for the Narrows Unit,
Colorado; * * * Fruitland Mesa, Colorado; Savery-Pot Hook, Colorado
That no funds shall be available for
and Wyoming; * * * Providedfurther,
construction of the Animas-La Plata, Colorado;
* * * Uintah Unit and
Upalco Unit of the Central Utah Project, Utah: * * * but funds shall be
made available to continue planning of these projects: (92 Stat. 1603, 1604)
EXPLANATORY
NOTES
propriation Acts. Provisions which are repeated in two or more appropriation acts
app=r herein only in the act in which first
used.
L@slative History. H.J.Res. 1139,Public
Law 95-482 in the 95th Congress.Reported
in Housefrom AppropriationsSeptember21,
1978;H.R. Rept. No. 95-1599.PassedHouse
September 26, 1978. Reported in Senate
from Appropriations October 11, 1978; S.
Rept. No. 95-1317.PassedSenate,amended,
October 15, 1978. House agreed to Senate
amendmentsOctober 15, 1978.
H.R 12928 Incorporate by Reference.
BecauseH.R. 12928wasincorporatedby reference into section101(b) of the Continuing
AppropriationsAct, 1979,extractstherefrom
are set forth herein,as follows:

Presidentid Veto of H.R. 12928.On October 5, 1978, PresidentCarter vetoed the
Public Works for Water and Power Developmentand Ener~ ResearchAppropriation
Bill, FiscalYear 1979,H.R. 12928,referred
to in the text, on the grounds,amongothers,
that it included construction or planning
moneyfor six projectswhichhe had opposed
the previousyear and constructionfundsfor
27 additionalprojecm in addition to the 26
new startswhichhe had recommended.The
six projectswere on the President’sso-called
“Hit List:’ The veto wassustainedon October 5, 1978 by the failure of the House of
Representativesto override it.
Not CMIfied. The extractsof thisAct reprinted here are not codified in the U.S.
Code.
Editor’s Note, Provisions Repeatedin Ap

,,H.R. 12928—THE ENERGY AND WATER DEVELOPMENT
APPROPRIATION
ACT, 1979
“[Exfia@ from] An act makingappropriationsfor energy and water developmentfor the
fiscalyear ending September30, 1979,and for other purposes.
*

*

*

*

*
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OF ENERGY

“POWERMARKETINGADMINISTRATIONS
“OPERATIONS
ANDCONSTRUCTION
*

*

*

*

*

“[BPA transmissionfacilities approvmi,]—Prtided, That expendituresfrom theBonneville
Power AdministrationFund establishedby Public Law 93-454 are hereby specificallyap
proved * * * for the constructionof facilitiesto integratenew generatingfacilitiesat Colstrip,Montana,and the BonnevillePower Administrationtransmissiongrid.”
NOTEOFOPINION
1. Authorkation by appropriation
Languagein an appropriationbill approving the expenditure of funds “for the construction of facilities to integrate new
generatingfacilitiesat Colstrip,Montana,and
the Bonneville Power Administrationtrans-

*
“TITLE

*

missiongrid,” is sufficientlyspecific to authorizethe Colstriptransmission
lines.County
o~Mtisoulav. Johnson, CV No. 8l-35-BU (D.
Mont.Jan. 28, 1982), 13 ELR 20382, aff’d
mem., 716 F. 2d 910 (9th Cir. 1983).

*

*

III—DEPARTMENT

*

OF THE INTERIOR

l’BUREAUOFRECLAMATION

*

*

*

*

*

“CONSTRUCTIC)N
ANDREHAB1L1TATION
“[Central Oregon Irrigation District r~abilitation pro@am.]—Prmided~urther,That of
the amounthereinappropriatednot to exceed $1,189,000for the CentralOregon Irri@tion
Districtshallbe availablefor constructionon a rehabilitationand bettermentprogram under
the Act of October 7, 1949(63 Stat.724), asamended,to be repaid in full underconditions
satisfactoryto the Secretaryof the Interior.”’
EXPLANATORY
NOTE
ProvK1on Re~ated. A similar provision
appropriatingfund to the Central Oregon
Irrlgatlon Districtis containedin the Energy
and Water DevelopmentAppropriation Act,
1980(Public Law 96-69, 93 Stat.444).

*

*

Reference in tie Text. The Act of October
7, 1949(63 Stat. 724, 43 U.S.C. $ 504), referred to in the text, is the Rehabilitationand
BettermentAct. The Act appearsin Volume
II at page 969.

*

*

*

“[Short title.]-This Act maybe citedasthe ‘fiergy andWaterDevelopmentAppropriation
Act, 1979’:’
EXPLANATORYNOTES
Editor’s Note, Provisions Repeatedin Ak
propnation Am. Provisions which are re-

peated in two or more appropriation acts
aPPear herein only in the act in which first
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Le@slative Histo~ of H.R. 12928.H.R.
Rept. No. 95-1247, S. Rept. No. 95-1069,

18, 1978

ACT, 1979

H.R. Rept. No. 95-1490(conferencereport).
Vetoed October 5, 1978. Veto sustainedin
House of Represen@tivesOctober 5, 1978.
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An act to authorii!ethe Secretaryof the Interior to construct,restore,operate,and maintain
new or modified featuresat existingFederalrecbmationdamsfor safetyof damspurposes.
(Act of Novembr 2, 1978,Public Law 95-578,92 Stat.2471)
[Sec. 1. Shoti title.]—This Act shall be cited as the “Reclamation Safety
of Dams Act of 1978”. (92 Stat. 2471; 43 U.S.C. $506 note)
S-. 2. [Wretary
authorized to perform modifications
to preserve
strutiral
safety of R~lamation
dams and related facilities.]—In
order
to preserve the structural safety of Bureau of Reclamation dams and related
facilities the Secretary of the Interior is authorized to perform such modifications as he determines to be reasonably required. Said performance of
work shall be in accordance with the Federal reclamation laws (Act of June
17, 1902, 32 Stat. 388, and Acts amendatory or supplementary thereto).
(92 Stat. 2471; 43 U.S.C. ~ 506)
NOTEOFOPINION
1. Rehabilitatio~ of Small Reclamation
ProAct faflltiea
Fundingauthorizedunderthe Reclamation
Safetyof DamsAct is not availablefor rehabilitation of dams constructed under the
Small ReclamationProjects Act as both fie
Ianguageof the Act and the House Report
clearly indicatethat suchfunding is authorized only for damsactuallyconstructedby the

,WaterandPower ResourcesService.Facihties
constructed under the Small Reclamation
Projects Act may,however, obtain loans for
project improvementor repair under either
the SmallReclamationProjectsAct or the R&
habilitationand Betterment Act. Memomndum of Associate Solicitor Leshy to
Commissioner,Water and Power Resources
Service,April 29, 1980.

~.
3. [Construction authorized for dam safety purposes only.~Construction authorized by this Act sbll be for the purposes of dam safety and
not for the specific purposes of providing additional conservation storage
capacity or of developing benefits over and above those provided by the
original dams and reservoirs. Nothing in this Act shall be construed to
reduce the amc)unt of project costs allocated to reimbursable purposes heretofore authorized. (92 Stat. 2471; 43 U.S.C. $ 507)
~.
4. [Reimbursable
and nonreirnbursable
costs.]—(a) Costs heretofore or hereafter incurred in the modification of structures under this Act,
the cause of which results from age and normal deterioration of the structure or from nonperformance
of reasonable and normal maintenance of
the structure by the operating entity shall be considered as project costs
and will be allocated to the purposes for which the structure was authorized
initially to be constructed and will be reimbursable as provided by existing
law.
(b) Costs heretofore, or hereafter incurred in the modification of structures under this Act, the cause of which results from new hydrologic or
seismic data or changes in state-of-the-art criteria deemed necessary for
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eral Reclamation
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and nonreturnable
law. (92 Stat. 247 1; 43 U.S.C. $ 508)

under the Fed-

NOTEOFOPINION
1. Nonreimburaabdi~ of coaIt is clearfrom the legislativehistoryof the
ReclamationSafetyof ~ms Act that 1) section 4(a) mustinclude within “nor~
wear
and tear” the fact thatstructuresbuilt under
an older technologymightnot lastas long as
those built today and 2) setion 4(b) encompassesonly such safety modificationsas are
necessaryto remedy mistikes made at the
time the darn was built which presumably
would not havebeen made if there had been
adequatehydrologic and seismicdata and if
the present smte+f-the-artcriteria deemed
necessaryfor safety purposeswere utitized.

Consequendy,restorationof the IslandPark
~m’s emergencyspillway,whichhassuffered
substantial
deteriorationsinceitsconstruction
forty yearsago, an be treatedasa non-reimbursableexpenseunderthe Act only if there
is a persuasiveshowingthat: 1) suchdeteriomtion isnot the resultof ordinarywearand
tear; 2) the proposed modifications are
“deemed necessaryfor safetypurposes”;ad
3) the proposed repairs are modlfiations
whichresultfrom changesin the state-of-theart criteria. Memorandumof AssistantSolicitor Mauro to Commissionerof Reclamation,June 15, 1979.

Sec. 5. [Authorization
of appropriations-Reprt
to Congress-R&
quired finding and technical report.]-There
are hereby authorized to
be appropriated for fiscal year 1979 and ensuing fiscal years such sums as
may be necessary, but not to exceed $100,000,000,
to carry out the provisions of this Act to remain available until expended if so provided by the
appropriations Act: Prwided, That no funds shall be obligated for carrying
out actual construction to modify an existing dam under authority of this
Act prior to sixty days (which sixty days shall not include days on which
either the House of Representatives or the Senate is not in session because
of an adjournment of more than three calendar days to a day certain) from
the date that the Secretary has transmitted a report on such existing dam
to the Congress. The report required to be submitted by this section will
consist of a finding by the Secretary of the Interior to the effect that modifications are required to be made to insure the safety of an existing dam.
Such finding shall be accompanied by a technical report containing information on the need for structural modification,
the corrective action
deemed to be required, alternative solutions to structural modification that
were considered, the estimated cost of needed modifications, and environmental impacts if any resulting from the implementation of the recommended plan of modification. (92 Stat. 2471; 43 U.S.C. $ 509)
Sec. 6. [Salt River Project-Bartlett
Dam-Reimburwment
of ex~rtses.]-Notwithstanding
any other provision of law, the Secretary of the
Interior is authorized and directed to reimburse the Salt River Project for
expenses incurred to modify the Bartlett Dam spillway and outfall channel,
undertaken for safety of dam purposes pursuant to the provisions of this
Act. (92 Stat. 2472)
Sec. 7. [Replacement of American Falls Dam—Payment of costs and
contracts.]-Notwithstanding
any other provision of hw, the Secretary of
the Interior is authorized and directed to pay and discharge that portion
of the costs associated with the replacement of the American Falls Dam
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which the irri~~ation spaceholder contracting entities are obligated to pay
pursuant to the implementation of the act of December 28, 1973 (87 Stat.
904), to treat such costs as costs ilncurred under this act, and to enter into
contracts with the irrigation spaceholder contracting entities to accomplish
the payment and discharge of such costs. (92 Stit. 2472)
EXPWNATORYNOT~
Refe~ce in tile T=t. The Act of December 28, 1973 (Public bw 93-206, 87 Stat.
904), referred to h the text, authorizedthe
Secretaryto enter into agreementswith the
American Ftik R~rvoir Dutrict or other
agency repre=nting the spaceholdersto financeand provide for the constructionof a
dam and retated facilitiesto replace the existingAmericanFallsDam,Minidok Project,
Idaho. The 1973.Actappearsin Volume IV
in chronologicalorder.

Crosa Reference, Appropriation Ad A
provisionin the Ener~ and Water Develop
ment AppropriationsAct, 1980 (Public hw
96-69, Act of September 25, 1979) apprpriatedfundsto paycoststo irrigationspaceholdercontractingentitiesfor AmericanFalls
Dam, suchfunds to be nonreimbursablein
accordancewiththe termsof the Recbmation
Safetyof DamsAct. The provisionappearsin
Volume IV in chronologicalorder.

Sec. 8. [Westiands Water District-Tempr~
water =Wice
con.
tracta-Congr~ional
oversight accomplished. ]-The
Congress hereby
finds that the oversight provided for in section 3 of Public Law 95-46 has
been accomplished with respect to the three temporary water service contracts between the United States and the Westlands Water District, as forwarded to Congress on October 4, 1978. (91 Stat. 227)
EXPMNATORYNOTE
Refermacein tie! Text. Section3 of the Act
of June 15, 1977(lPublichw 95-46,91 Scat.
225), referred to in the text, prohibited the
Secretary from approving any temporary
water service contract with the Westlands

Water Districtextendingmore than 180days
beyond December 31, 1977,prior to its sub
missionto Congressfor a period of not more
than 90 &ys. The 1977 Act appearsin Volume IV in chronologicalorder.

See. 9. [Secretary shall conduct feasibility study of project to rehabilitate and improve Santa Cruz Dam and Reservoir.]-(a)
The Secretary
of the Interior, after October 1, 1.979, shall make a full investigation and
study to determine the feasibility of carrying out a project to rehabilitate
and improve the existing Santa Cruz Dam and Reservoir, Santa Cruz Irrigation District, New Mexico, including—
(1) repairing and stabilizing the face of the dam;
(2) enlarging spillway capacity to insure the safety of the dam; and
(3) raising the dam to increase the storage capacity of Santa Cruz Reservoir.
(b) In carrying out the investigation and study authorized by subsection
(a) the Secretary shall give full consideration to the potential for developing
the Santa Cruz Dam and Reservoir as a unit or part of the San Juan-Chama
project.
(c) The Secretiry shall submit tc~the President and the Congress as soon
as practicable the results of such investigation together with his recommendations.
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(d) There are authorized to be appropriated such sums as may be necessary to carry out the provisions of this bill. (92 Stat. 2472)
See. 10. The fourth sentence of section 201 of the Act of September 30,
1968 (Public Law 90-537) is amended by striking out “from the date of
this Act” and by inserting in lieu thereof the following “from the date of
the enactment of the Reclamation Safety of Dams Act of 1978:’ (92 Stat.
2472; 43 U.S.C. $ 1511)
EXPLANATORY
NOTE
Reference in tie Text The Act of September 30,1968(Pubhchw 90-537,82Stat.885,
43 U.S.C. $1501 et seq.),referred to in the
text, is the Colorado River BasinProject Act.
The fourth sentenceof section201 thereof,
as amended by section 10, above, prohibits
the Secretary from undertakingrwonnais
sancestudiesof anyphn for the impormtion
of waterinto the Colorado River Basinfrom
any other naturalriver dminage basinlying

ou=ide the Smtesof Arizona, California,Colorado, New Mexico, and those portions of
Nwada, Utah,andWyoming whichare in the
naturaldrainagebasinof the Colorado River
for a period of 10 yearsfrom the date of enactmentof this act, i.e., until November 2,
1988.The Colorado River BasinProject Act
of 1968appearsin Volume IV in chronological order.

See. 11. [Tudatin Project— Secretary directed to make necessary r~
pairs on Scoggins Valley Roa&]— The Secretary of the Interior is hereby
directed, notwithstanding the terms of the Contract Numbers 14-06-007174, to make necessary repairs on the Scoggins Valley Road around Henry
Hagg Lake, Oregon, at Federal expense pursuant to the authority of Public
Law 89-596 which authorized the construction, operation and maintenance
of the Tualatin Reclamation Project in Oregon. (92 Stat. 2473)
EXPLANATORY
NOTES
Not Codifi~ Sections6,7,8,9, and 11of
thisAct are not codified in the U.S. Code.
Referenm in tie Text. P.bfic bw 89-596
(Act of September20, 1966, 80 Stit. 822),
referred to in the text, appearsin Volume 111
at page 1899.
hgislative Histo~ S. 2820, Public bw
95-578 in the 95th Congress.Reported in
Senatefrom Energy and Natural Resources

May 12, 1978; S. Rept. No. 95-810.Passed
SenateJuly 28, 1978. H.R. 11153reported
in House from Interior and Insubr Affairs
May 10, 1978; H.R. Rept. No. 95-1125.
PassedHouse October 14, 1978.Passagevacated and S. 2820, amended to containthe
text of H.R. 11153,passedin lieu thereof October 14, 1978. Senate concurs in House
amendmentOctober 15, 1978.
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[E-ad
from] AII act to validatecertainhnd convepnces, and for other purposes.(Act of
November 3, 1978,Public Law 95-586,92 Stat. 2485)
*

TITLE

*

*

IX—-FRYINGPAN-ARIKANSAS

*

*

RECLAMATION

PROJECT

%. 901. [Amendment to proj~t authotiation
to include description
of proposal as contained in April 16, 1975 final EIS.]—Subsection (a) of
section 1 of the Act of August 16, 1962 (76 Stat. 389; 43 U.S.C. 616 et
seq.), is amended by inserting after the words “Ruedi Dam and Reservoir,
Colorado,” the words “and as further modified and described in the description of the proposal contained in the final environmental stitement
for said project, dated April 16, 1975J’. (92 Stat. 2493)
See. 902. [Amendment to require compliance with State laws relating
to establishment of minimum streamflows.]-Subsection
(e) of section 5
of such Act is amended by inserting after the word “therein” a comma and
the words “including those laws of the S@te of Colorado relating to the
establishment of minimum streamflows for the reasonable protection of the
natural environment, to the extent that such laws are not inconsistent with
the operating principles identified in subsection 3(a) of this Act”. (92 Stat.
2493)
S-’. 903. [Amendment to require operation pursuant to diversion rates
established under State law—Proviso
regarding diversions from Hunter
Creek watershd.]-Subsection
(a) of section 3 of such Act is amended by
inserting after the word ‘ ‘Conwess” a semicolon and the words “and shall
be further operated pursuant to diversion rates established under the laws
of the State of (Oolorado: Prwided, That the rate of project diversions from
the Hunter Cr{eek watershed shall not exceed an aggregate of 270 cubic
feet of water pt:r second of time. Waters so diverted maybe utilized for all
authorized project purposes as selt forth in section l(a) of this Act. Such
waters, excluslve of the amount diverted for Roaring Fork exchanges provided for in subparagraph 9(1)(c) md paragraph 11 of the above referenced
operating principles shall become part of the project water supply as limited
by subparagraph 9(l)(a) of the above referenced operating principles. No
diversions shall be made from the Hunter Creek watershed which will reduce the remaining streamflows at the points of diversion to less than 4
cubic feet per second on No Name Creek, 5 cubic feet per second on Midway
Creek, and 12 cubic feet per second on Hunter Creek”. (92 Stat. 2493)
EXPLANATORY
NOT~
Not -fied.
Se{ctions901-903of thisAct
are not codified in the U.S. Code becausettle

Act of August 16, 1962, which this Act
amends,wasomitted from the 1976and sub
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~q:ent edi~ionsof the U.S. Code as bving
IlmItedapphcability.
Reference in tie Text. The Act of August
16, 1962 (Public Law 87-590,76 Stat. 389),
referred to in and amendedby the text, ap
pearsin Volume 111at page 1670.
~tor’s No*, Annotations. Annotations
of opinionsare found in SupplementI under
“August 16, 1962—Fryingpan-Arkansas
Project:’

3, 1978

PROJECT

Legislative History. H.R. 7971, Public
Law 95-586in the 95th Congress.Reported
in House from Interior and InsularAffairs;
H.R. Rept. No. 95-1008.Reported in Senate
from Energyand NaturalResources;S. Rept.
No. 95-1287.PassedHouse April 18, 1978.
PassedSenate,amended,October 12, 1978.
House concursin SenateamendmentsOct~
&r 14, 1978.
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FIISH AND WILDLIFE

IMPROVEMENT

ACT

[Extra- tire] An Act to improve the administrationof fishand wildhfepro~ms, and for
other purposes.(Act of November 8, 1978,Public Law 95-616,92 Stit. 3110)

*

*

*

*

*

k. 3 (a) [Fish and wildife law enforcement authority-Training
pro
grams-Authorization
of appropriations-Reimbur*ment
from States
authorized-Agreements
to utilize personnel services and fatilitiea of
other Federal and State agencies— Disposal of abandoned or forfeited
property-Pnlor
agreements or delegations not invalid-Law
enforce
ment operations.]-(1)
In order to provide for and encourage training,
research, and development for the purpose of improving fish and wildlife
law enforcement and developing new methods for the prevention, detection,
and reduction of violation of fish and wildlife laws, and the apprehension
of violators of such laws, the Secretary of the Interior and the Secretiry of
Commerce may each—
(A) establish and conduct national training programs to provide, at the
request of any State, training for State fish and wildlife law enforcement
personnel;
(B) develop new or improvedl approaches, techniques, systems, equipment, and service to improve and strengthen fish and wildlife law enforcement; and
(C) assist in conducting, at the request of any appropriate Smte official,
local or regional training programs for the training of State fish and
wildlife law enforcement personnel.
Such training lprograms shall be conducted to the maximum extent practicable througl~ established programs.
(2) There are authorized to be appropriated beginning with fiscal year
1980 such fundls as may be necessary to carry out the purposes of subsection
(b), and the Secretary of the Interior and the Secre~ry of Commerce may
each require reimbursement from the Stites for expenditures made pursuant to subsections @)(l) (A) and (C).
(b) Notwithsading
any other provision of law, the Secretary of the Interior and the Secremry of Commerce may each utilize by agreement, with
or without reimbursement, the personnel, services and facilities of any other
Federal or State agency to the extent he deems it necessary and appropriate
for effective enforcement of any Federal or State laws on lands, waters, or
interests thereiln under his jurisdiction which are administered or managed
for fish and wildlife purposes and for enforcement of any laws administered
by him relating to fish and wildlife. Persons so designated by either Secretary, who are not employees of another Federal agency—
(1) shall not be deemed a Federal employee and shall not be subject
to the provisions of law relating to Federal employment, including those
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relating to hours of work, competitive examination, rates of compensation, and Federal employee benefits, but may be considered eligible for
compensation for work injuries under subchapter 111 of chapter 81 of
title 5, United States Code;
(2) shall be considered to be investigative or law enforcement officers
of the United States for the purposes of the tort claim provisions of title
28, United States Code;
(3) may, to the extent specified by either Secretary, search, seize, arrest,
and exercise any other law enforcement functions or authorities under
Federal laws relating to fish and wildlife, where such authorities are made
applicable by this or any other law to employees, officers, or other persons
designated or employed by either Secretary; and
(4) shall be considered to be officers or employees of the Department
of the Interior or the Department of Commerce, as the case may be,
within the meaning of sections 111 and 1114 of title 18, United States
Code.
(c) Notwithstanding any other provision of law, all fish, wildlife, plants,
or any other items abandoned or forfeited to the United States under any
laws administered by the Secretary of the Interior or the Secretary of Commerce relating to fish, wildlife, or plants, shall be disposed of by either
Secretary in such a manner as he deems appropriate ~ncluding, but not
limited to, loan, gift, sale, or destruction).
(d) Nothing in this section shall be construed to invalidate any law enforcement agreement or delegation made by the Secretary of the Interior
or the Secretary of Commerce with respect to fish and wildlife matters prior
to the date of enactment of this Act.
(e) With respect to any undercover or other enforcement operation which
is necessary for the detection and prosecution of violations of any laws
administered by the United States Fish and Wildlife Service or the National
Marine Fisheries Service relating to fish, wildlife, or plants, the Secretary
of the Interior or the Secretary of Commerce may, notwithstanding any
other provision of law—
(1) direct the advance of funds which maybe deposited in commercial
banks or other financial institutions;
(2) use appropriations for payment for information, rewards, or evidence concerning violations, without reference to any rewards to which
such persons may otherwise be entitled by law, and any moneys subsequently recovered shall be reimbursed to the current appropriation; and
(3) use appropriations to establish or acquire proprietary corporations
or business entities as part of an undercover operation, operate such
corporations or business entities on a commercial basis, lease space and
make other necessary expenditures, and use the proceeds from such undercover operations to offset necessary and reasonable expenses incurred
in such operations: Prwtied, That at the conclusion of each such operation
the proceeds shall be deposited in the Treasury of the United States as
miscellaneous receipts. (92 Stat. 311 O; Act of December 31, 1982, 96
Stat. 2006; 16 U.S.C. $ 7421)
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EXPMNATORYNOTM
1982Amendment.Section? of the Act of
December 31, 1982 (Public Law 97-396,96
Stat.2006)amendedsection3 by addingsub
section (e). The 1982 Act does not appear
herein.
Reference in the Text. Subchapter111of
chapter81 of Title 5 of the U.S. Code, referred to in section3 (b) (1) of the text, governs compensationfor work injuriesto law
enforcement officers not employed by !he
UnitedStates.Subchapter111doesnotappear
herein.
Reference in the Text. The tort cbim provisionsof Title 28 of the U.S. Code, referred

to in section3(b) (2) of the text, are found in
chaDter171of thatTitle. Extractsfrom Title
28 ~ppear in Volume 11beginning at page
884.
Reference in the Text. Sections 111 and
1114of Title 18 of the U.S. Code, referred
to in section3(b) (4) of the text, govern the
impositionof criminalpenaltiesagainstthose
individuals who commit acts of violence
againstlaw enforcementofficers working under the authorityof the United StatesGovernment. Sections i 11 and 1114 do not
aPPearherein.

Sec. 10. (a) [Act of August 27, 1954 amended-Water
for waterfowl
purposes to bt! delivered on a non-reimbursable
basis—Obligations
of
contracting pubfic organizations or agencies—Contractors’
rights revert
to S-retary
in case of default—Covenants
restricting use of lands.]—
The Act of August 27, 1954 (68 Stat. 879) is amended by deleting the last
sentence of section 6 and inserting in lieu thereof the following: “If and
when available, such water shall be delivered from the Central Valley project
to the contracting entity, and the cost of furnishing the water shall not be
reimbursable or returnable under the Federal reclamation laws: Protided,
That, in order for the delivery of such water to continue on a nonreimbursable or nonreturnable basis—
“(a) the public organizations or agencies contracting with the Secretary
of the Interior, excluding the Smte of California, shall deliver annually
to the United States Fish and Wildlife Service (hereinafter referred to as
the ‘Service’), at no cost to the United States, not less than three thousand
five hundred acre-feet of water during the period October 1 through
November
30. inclusive. and not less than four thousand acre-feet of
water during t’he period ‘May 1 through September 30, inclusive, if available: Prouided, That such amounts of water and times of delivery may be
changed upo~t approval of the Secretary of the Interior;
“(b) the public organizations or agencies, excluding the State of California, shall construct, operate, and maintain any water conveyance facilities necessary to deliver the water referred to in section 6(a) of this
Act to a point or points within the boundaries of such public organization
or agency as designated by the Service, or to such points as may be
mutually agreed upon by the public organization or agency and the Service. The Service shall be responsible for delivering the water from such
point or points to appropriate locations within lands under its jurisdiction;
“(c) any contract entered into by the Secretary of the Interior and any
public organization or agency pursuant to this Act shall provide that in
the event the public organization or agency for any reason fails to carry
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out the obligations imposed upon it by said contract or by this Act, the
rights of use of any facilities referred to in subsection (b), and the rights
to all water contracted for by the organization or agency pursuant to this
Act shall revert to the Secretary of the Interior for migratory waterfowl
purposes in accordance with the laws of the State of California; and
“(d) in accordance with existing or future contracts, the use of lands
located within the boundaries of the public organizations or agencies shall
be restricted by covenants requiring that such lands be used only for the
purpose of waterfowl and wildlife habitat conservation or other uses as
may be mutually agreed upon by the public organizations or agencies and
the Service.”.
aufiotied
to negotiate contract amendmenti.]-The
Act
~) [%~ta~
of August 27, 1954 (68 Stat. 879), is further amended by adding at the
end thereof the following new section:
“Sec. 8. The Secretary is hereby authorized to negotiate amendments to
existing contracts to conform said contracts to the provisions of this Act.”.
(92 Stat. 3115; 16 U.S.C. $ 695i)
EXPLANATORY
NOTm
Reference in tie TexL Section6 of theAct
of Au~st 27, 1954 (68 Smt. 879), referred
to in and amendedby subsection~) of the
text, authorizesthe Secre@ryof the Interior
to dehver water to pubhc organizationsor
agenciesfor waterfowl purposesin the San
JoaquinValley,Ca~iornia.The 1954Act ap
pearsin Volume 11at page 1191.
Mtir’s No*, Annotations. Annotations
of opinionsinterpretingtheAct of August27,
1954,amendedby subsection@) of the text,
are found in Volume 11at page 1191.
b@slative His@v. H.R. 2329, Public
Law 95-616in the 95th Congress.Reported

in House from Merchant Marine and Fisheriew H.R. Rept. No. 95-29.Consideredand
failedof passagein HouseFebrnary28,1977.
PassedHouseJanuary19, 1978.Reported in
Semte from Mvironment and PublicWorks;
S. Rept. No. 95-1175. Passed Senate,
amended, September 25, 1978. Passagevitiated, reconsidered and passed Senate,
amended, September 26, 1978. House and
Senateagree to conference report October
15, 1978; House conference report H.R.
Rept. No. 95-1730,Senateconferencereport
S. Rept. No. 95-1277.
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An act to suspenduntil the close of June 30, 1980,the duty on cermin doxorubicin hydr~
chlorideantibiotics.(Act of November 9, 1978,Public Law 95-617,92 Stat. 3117)

1. SHORT TITLE AND TABLE OF CONTENTS.
SECTION
(a) SHORT ~ITLE.—This
Act my be cited as the “Pubfic Utifity Regulatory Policies Act of 1978”. (92 Stat. 3117; 16 U.S.C. $2601 note)
(b) TABLE OF CONTENTS.—
Sec. 1.
Sec. 2.
Sec. 3.
Sec. 4.

Short title and table of contents.
Findings.
Definitions.
Relationshipto antitrustlaws.
TITLE I—RETAIL

REGULATORY POLICIES FOR ELECTRIC
UTILITIES

SubtitleA—@neral Provisions
sec. 101. Purposes.
Sec. 102. Coverage.
Sec. 103. Federal contracts.
SubtitleGS@ndards for ElectricUtifities
Sec. 111. Considerationand determinationrespectingcefiin ratemakingstandards.
Sec. 112. Obligationsto considerand determine.
Sec. 113. Adoption of certainstandards.
Sec. 114. Lifeline rates.
Sec. 115. Specialrulesfor standards.
Sec. 116. Reports respectingstandards.
Sec. 117. Relationshipto Sate bw.
SubtitleC—Intervention andJudicialReview
Sec. 121. Interventionin proceedings.
Sec. 122. Consumerrepresentation.
Sec. 123. Judlcid rwiew and enforcement.
Sec. 124. Prior and ~nding proceedings.
Subtitle&Administrative

Provisions

Sec. 131. Voluntary~idelines.
Sec. 132. Responsiblhtiesof Secremryof Energy.
Sec. 133. Gatheringinformationon costsof service.
Sec. 134. Relationshipto other authority.
*

*

*

*

*

TITLE II—CERTAIN FEDERAL ENERGY R~ULATORY
COMMISSION
AND DEPARTMENT OF ENERGY AUTHORITIES
Sec. 201. Definitions,
Sec. 202. Intercon~tion.
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sec. 209.
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Sec. 211.
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Sec. 213.
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Wheeling.
Ceneral provisionsregarding certaininterconnectionand wheelingauthority.
Poorig.
Continuanceof service.
Considention of proposedrate increases.
Automaticadjustmentchuses.
Reliability.
Cogenerationand smallpower production.
tnterlocklngdirectorates.
Publicparticipationbefore Federal Energy Reguhtory Commission.
Conduithydroelectricfacihties.
Prior action,effect on other authorities.
*

*

*

*

*

TITLE IV—SMALL HYDROELECTRIC POWER PROJECTS
Sec. 401.
Sec.402.
Sec. 403.
Sec. 404.
Sec. 405.
Sec. 406.
Sec. 407.
%C. 408.

Estibhshmentof program.
Loans for feasibilitystudies.
Loans for project costs.
Loan ratesand repayment.
Simplifiedand ex~ditious licensingprocedures.
New impoundments.
Authorizations.
Definitions.
*

*

*

*

TITLE VI—MISCELLANEOUS

*

PROVISIONS

Sec.602. Seasomldiversityelectricityexchange.

*

*

*

*

*

EXPLANATORY
NOT=
Pop~ar Name. This Act is frquently referred to as “PURPX’.
Amendments to tie Federd Power Act.
Varioussectionsof Thle 11of PURPA amend
the FederalPower Act. Section201 addsdefinitionsof the following terms to section 3:
smallpower productionfacility,cogeneration
facifity;Federalpower marketingagency;evidentiary hearings and evidentiaryproceeding, Sate regulatory authority,and electric

utility.Sections202, 203, and 204 add sections210,211and 212.Section206 addssub
section202 (g). Section213 addssection30.
These amendmentsappear in SupplementI
under “Federal Water Power Act—June 10,
1920” or “Federal Power Act—August 26,
1935”,asappropriate.Sections207,208,211
and 212 of PURPA rdsoamend the Federal
Power Act, but theseamendmentsdo not appear in SupplementL

SEC. 2. FINDINGS.
The Congress finds that the protection of the public health, safety, and
welfare, the preservation of national security, and the proper exercise of
congressional authority under the Constitution to regulate interstate commerce require—
(1) a program providing for increased conservation of electric energy,
increased efficiency in the use of facilities and resources by electric utilities, and equitable retail rates for electric consumers,
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(2) a program to improve the wholesale distribution of electric ener~,
the reliability of electric service, the procedures concerning consideration
of wholesale rate applications bej!ore the Federal Energy Regulatory Commission, the participation of the public in matters before the Commission,
and to provide other measures with respect to the regulation of the wholesale sale of electric energy,
(3) a program to provide for the expeditious development of hydroelectric potential at existing small dams to provide needed hydroelectric
power,
(4) a pro~am for the conservation of natural gas while insuring that
rates to natural gas consumers are equitable,
(5) a program to encourage the development of crude oil transportation systems, and
(6) the esmblishment of certain other authorities as provided in title
VI of this Act. (92 Stat. 3119; 16 U.S.C. $ 2601)
SEC. 3. DEFIN~ITIONS.
As used in this Act, except as otherwise specifically provided—
(1) The term “antitrust laws” includes the Sherman Antitrust Act (15
U.S.C. 1 and following), the Clayton Act (15 U.S.C. 12 and following),
the Federal Trade Commission Act (15 U.S.C. 14 and following), the
Wilson Tarifi~ Act (15 U.S.C. 8 and 9), and the Act of June 19, 1936,
chapter 592 (15 U.S.C. 13, 13a, 13b, and 21A).
(2) The term “class” means, with respect to electric consumers, any
group of such consumers who have similar characteristics of electric energy use.
(3) The term “Commission”
means the Federal Ener~ Regulatory
Commission.
(4) The term “electric utifity” means any person, State agency, or
Federal agency, which sells electlric energy.
(5) The term “electric consumer” means any person, State agency, or
Federal agency, to which electric ener~ is sold other than for purposes
of resale.
(6) The term “evidentiary hearing” means—
(A) in the case of a State agency, a proceeding which ~) is open to
the public, (ii) includes notice to participants and an opportunity for
such participants to present direct and rebuttal evidence and to cross-examine witnesses, (iii) includes a written decision, based upon evidence
appearing in a written record of the proceeding, and (iv) is subject to
judicial review;
(B) in the case of a Federal agency, a proceeding conducted as provided in sections 554, 556, and 557 of title 5, United States Code; and
(C) in the case of a proceeding conducted by any entity other than
a State or Federal agency, a proceeding which conforms, to the extent
appropriate, with the requirements of subparagraph (A).
(7) The term “Federal agency” means an executive agency (as defined
in section 105 of title 5 of the United Stites Code).

November
3140

PUBLIC UTILITY

REGULATORY

POLICIES

9, 1978

ACT

(8) The term “load management technique” means any technique
(other than a time-of-day or seasonal rate) to reduce the maximum kilowatt demand on the electric utility, including ripple or radio control
mechanisms, and other types of interruptible electric service, energy storage devices, and load-limiting devices.
(9) The term “nonregulated electric utility” means any electric utility
other than a State regulated electric utility.
(10) The term “rate” means (A) any price, rate, charge, or classification made, demanded, observed, or received with respect to sale of
electric ener~ by an electric utility to an electric consumer, (B) any rule,
regulation, or practice respecting any such rate, charge, or classification,
and (C) any contract pertaining to the sale of electric energy to an electric
consumer.
(11) The term “ratemaking authority” means authority to fix, modify,
approve, or disapprove rates.
(12) The term “rate schedule’’means the designation of the rates which
an electric utility charges for electric energy.
(13) The term “sale” when used with respect to electric energy includes any exchange of electric energy.
(14) The term “Secretary” means the Secretary of Energy.
(15) The term “State” means a State, the District of Columbia, and
Puerto Rico.
(16) The term “State agency” means a State, political subdivision
thereof, and any agency or instrumentality of either.
(17) The term “State regulatory authority” means any State agency
which has raternaking authority with respect to the sale of electric energy
by any electric utility (other than such State agency), and in the case of
an electric utility with respect to which the Tennessee Valley Authority
has ratemaking authority, such term means the Tennessee Valley Authority.
(18) The term “State regulated electric utility” means any electric
utility with respect to which a State regulatory authority has ratemaking
authority. (92 Stat. 3119; 16 U.S.C. $ 2602)
EXPLANATORY
NOTE
Reference in the Tex~ Popular Name.
The Act ofJune 19, 1936,referredto in sec-

inson-P”atman
Act. The Act does not appear

herein.

tion3 (l), iscommonlyreferredto astheRobSEC. 4. RELATIONSHIP
TO ANTITRUST
LAWS.
Nothing in this Act or in any amendment made by this Act affects—
(1) the applicability of the antitrust laws to any electric utility or gas
utility (as defined in section 302), or
(2) any authority of the Secretary or of the Commission under any
other provision of law (including the Federal Power Act and the Natural
Gas Act) respecting unfair methods of competition or anticompetitive
acts or practices. (92 Stat. 3120; 16 U.S.C. $ 2603)
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Provisions

SEC. 101. PURPOSES.
The purposes of this title are to encourage—
(1) conservation of ener~
supplied by electric utilities;
(2) the optimization of the efficiency of use of facilities and resources
by electric utilities; and
(3) equitable rates to electric consumers. (92 Stat. 3121; 16 U.S.C. $
2611)

SEC. 102. COVERAGE.
(a) VOLUME OF TOTAL RETAIL SALES .—This

title appfies to each electric
utility in any calendar year, and to each proceeding relating to each electric
utitity in such year, if the total sales of electric energy by such utility for
purposes other than resale exceeded 500 million kilowatt-hours during any
calendar year beginning after December
31, 1975, and before the immediately preceding calendar year.
(b) EXCLUSION OF WHOLmALE
SALES— The requirements of this title
do not apply to the operations of an electric utility, or to proceedings
respecting such operations, to the extent that such operations or proceedings relate to sales of electric energy for purposes of resale.
the beginning of each calen(c) LIST OF COVERED UTILITIES, —Before
dar year, the Secretary shall publish a list identifying each electric utility
to which this tithe applies during such calendar year. Promptly after pub-

lication of such list each State regulatory authority shall notify the Secretary
of each electric utility on the list for which such State regulatory authority
has ratemaking authority. (92 Stat. 3121; 16 U.S.C. $ 2612)
SEC. 103. FEDERAL CONTRACTS.
Notwithstanding the hmitation contained in section 102 ~), no contract
between a Federal agency and any electric utility for the sale of electric
ener~ by such Federal agency for resale which is entered into or renewed
after the date of the enactment of t~s Act may contain any provision which
will have the effect of preventing the implementation of any requirement
of subtitle B or C. Any provision in any such contract which has such effect
shall be null and void. (92 Stat. 3121; 16 U.S.C, $ 2613)
Subtitle B—Standards

For Electric Utilities

SEC. 111. CONSIDERATION
AND DETERMINATION
RESPECTING
CERTAIN RATEMAKING
STANDARDS.
(a) CONSIDERATION AND Determination.—Each
State regulatory authority (with respect to each electric utility for which it has ratemaking
authority) and each nonregulated
electric utility shall consider each standard established by subsection (d) alnd make a determination concerning
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whether or not it is appropriate to implement such standard to carry out
the purposes of this title. For purposes of such consideration and determination in accordance with subsections (b) and (c), and for purposes of
any review of such consideration and determination in any court in accordance with section 123, the purposes of this title supplement otherwise
applicable State law. Nothing in this subsection prohibits any State regulatory authority or nonregulated electric utility from making any determination that it is not appropriate to implement any such standard, pursuant
to its authority under otherwise applicable State law.
(b) PROCEDURAL REQUIREMENTS FOR CONSIDERATION AND DETERMINATION .—(1) The consideration referred to in subsection (a) shall be made
after public notice and hearing. The determination referred to in subsection
(a) shall be—
(A) in writing,
(B) based upon findings included in such determination and upon the
evidence presented at the hearing, and
(C) available to the public.
(2) Except as otherwise provided in paragraph (l), in the second sentence
of section 112 (a), and in sections 121 and 122, the procedures for the
consideration and determination referred to in subsection (a) shall be those
established by the State regulatory authority or the nonregulated
electric
utility.
(c) iMPLEMENTATION.—(1)
The State regulatory authority (with respect
to each electric utility for which it has ratemaklng authority) or nonregulated electric utility may, to the extent consistent with otherwise applicable
State law—
(A) implement any such standard determined under subsection (a) to
be appropriate to carry out the purposes of this title, or
(B) decline to implement any such standard.
(2) If a State regulatory authority (with respect to each electric utility
for which it has ratemaking authority) or nonregulated
electric utility declines to implement any standard established by subsection (d) which is
determined under subsection (a) to be appropriate to carry out the purposes
of this titie, such authority or nonregulated
electric utility shall state in
writing the reasons therefor. Such statement of reasons shall be available
to the public.
(d) ESTABLISHMENT.—The
following Federal standards are hereby established:
(1) COST OF SERVICE.— Rates charged by any electric utility for providing electric service to each class of electric consumers shall be designed,
to the maximum extent practicable, to reflect the costs of providing electric service to such class, as determined under section 115 (a).
(2) DECLINING BLOCK RATEs.—The
energy component of a rate, or
the amount attributable to the energy component in a rate, cbrged
by
any electric utility for providing electric service during any period to any
class of electric consumers may not decrease as kilowatt-hour consumption
by such class increases during such period except to the extent that such
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utility demonstrates that the costs to such utility of providing electric
service to such class, which costs are attributable to such energy component, decrease as such consumption increases during such period.
(3) TIME-OF-DAY RATES.—The rates charged by any electric utility for
providing electric service to each class of electric consumers shall be on
a time-f-day
basis which reflects the costs of providing electric service
to such class of electric consumers at different times of the day unless
such rates are not cost-effective with respect to such class, as determined
under section 115 (b).
(4) SEASONAL RAT~.—The
rates charged by an electric utility for
providing electric service to each class of electric consumers shall be cm
a seasonal basis which reflects the costs of providing service to such class
of consumers at different seasons of the year to the extent that such costs
vary seasonally for such utility.
(5) INTERRUPTIBLE RATES.— Each electric utility shall offer each industrial and commercial electric consumer an interruptible
rate which
reflects the cost of providing interruptible
service to the class of which
such consumer is a member.
(6) LOAD MANAGEMENT Techniques,—Each
electric utility shall offer
to its electric consumers such load management techniques as the State
regulatory authority (or the nonregulated electric utility) has determined
will—
(A) be practicable and cost-effective,
as determined
under section
115 (c),
(B) be reliable, and
(C) provide useful ener~
or capacity management advantages to
the electric utility. (92 Stat. 3121; 16 U.S.C. f 2621)
NOTE OFOPINION
1. Rate desi~
Neither section7 of the BonnevilleProject

BonnevillePower Administration.Although

costsmustbe considered,other factorsmay
Act nor thePublicUtilityRe@latory Policies be consideredaswell.Paafi Pwer & L&ht Co.
Act imposea cost-of-servicestindardfor the v. Duncan, 499 F. Supp.672, 682-83(D. Ore.
1980).
design of wholesale power rates for the
SEC. 112. OBLIGATIONS
TO CONSIDER AND DETERMINE.
(a) REQUEST FOR CONSIDERATIONAND Determination.—Each

State
regulatory authority (with respect to each electric utility for which it has
ratemaking authority) and each nonregulated electric utility may undertake
the consideration and make the determination
referred to in section 111
with respect to any standard established by section 111 (d) in any proceeding
respecting the rates of the electric utility. Any participant or intervener
(including an intervener referred to in section 121) in such a proceeding
may request, and shall obtain, such consideration and determination in such
proceeding.
In undertaking such consideration and making such determination in any such proceeding with respect to the application to any electric
utility of any standard established by section 111 (d), a State regulatory
authority (with respect to art electric utility for which it has ratemaking
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authority) or nonregulated electric utility may take into account in such
proceeding—
(1) any appropriate prior determination with respect to such standard—
(A) which is made in a proceeding which takes place after the date
of the enactment of this Act, or
(B) which was made before such date (or is made in a proceeding
pending on such date) and complies, as provided in section 124, with
the requirements of this title; and
(2) the evidence upon which such prior determination was based Qf
such evidence is referenced in such proceeding).
@) TIME LIMITATIONS.—(1) Not later than 2 years after the date of the
enactment of this Act, each State regulatory authority (with respect to each
electric utility for which it has ratemaking authority) and each nonregulated
electric utility shall commence the consideration referred to in section 111,
or set a hearing date for such consideration, with respect to each standard
es~blished by section 111 (d).
(2) Not later than three years after the date of the enactment of this Act,
each State regulatory authority (with respect to each electric utility for
which it has ratemaking authority), and each nonregulated electric utility,
shall complete the consideration, and shall make the determination, referred to in section 111 with respect to each standard established by section
111 (d).
(c) FAILURETO COMPLY.—Each State regulatory authority (with respect
to each electric utility for which it has ratemaking authority) and each
nonregulated electric utility shall undertake the consideration, and make
the determination, referred to in section 111 with respect to each standard
established by section 111 (d) in the first rate proceeding commenced after
the date three years after the date of enactment of this Act respecting the
rates of such utility if such State regulatory authority or nonregulated electric utility has not, before such date, complied with subsection (b) (2) with
respect to such standard. (92 Stat. 3122; 16 U.S.C. $ 2622)
SEC. 113. ADOPTION
OF CERTAIN
(a) ADOPTION OF STANDARDS.—NOt

STANDARDS.

later than two years after the date
of the enactment of this Act, each State regulatory authority (with respect
to each electric utility for which it has raternaking authority), and each
nonregulated electric utility, shall provide public notice and conduct a hearing respecting the standards established by subsection (b) and, on the basis
of such hearing, shall—
(1) adopt the standards established by subsection (b) (other than paragraph (4) thereo~ if, and to the extent, such authority or nonregulated
electric utility determines that such adoption is appropriate to carry out
the purposes of this title, is otherwise appropriate, and is consistent with
otherwise applicable State law, and
(2) adopt the standard established by subsection (b) (4) if, and to the
extent, such authority or nonregulated
electric utility determines that
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such adoption is appropriate and consistent with otherwise applicable
State law.
For purposes of any determination under paragraphs (1) or (2) and any
review of such determination in any court in accordance with section 123,
the purposes of this title supplement otherwise applicable State law. Nothing
in this subsection prohibits any State regulatory authority or nonregulated
electric utility from making any determination that it is not appropriate to
adopt any such standard, pursuant to its authority under otherwise applicable State law.
(b) ESTABLISHMENT.—The
fo]lowing Federal standards are hereby established:
(1) MASTER METERING .—To the extent determined appropriate under
section 115(d), master metering of electric service in the case of new
buildings sbll be prohibited or restricted to the extent necessary to carry
out the purposes of this title.
(2) AUTOMATIC
ADJUSTMENT CLAUSES.—NO electric utility may increase any rate pursuant to an automatic adjustment clause unless such
clause meets the requirements of section 115(e).
(3) INFORMATION To coNsuMERs.—Each
electric utility shall transmit
to each of its electric consumers information regarding rate schedules in
accordance with the requirements of section 115(Q.
(4) PROCEDURES FOR TERMINATION OF ELECTRIC SERVICE.—NO electric utility may terminate electric service to any electric consumer except
pursuant to procedures described in section 115(g).
(5) ADVERTISING.—NO
electric utility may recover from any person
other than the shareholders (or other owners) of such utility any direct
or indirect expenditure
by such utility for promotional
or political advertising as defined in section 115(h).
(c) PROCEDURAL REQUIREMENTS.—Each
State regulatory
authority
(with respect to each electric utility for which it has ratemaking authority)
and each nonregulated electric utility, within the two-year period specified
in subsection (a), shall (1) adopt, pursuant to subsection (a), each of the
standards established by subsection (b) or, (2) with respect to any such
standard which is not adopted, such authority or nonregulated electric utility shall state in writing that it has determined not to adopt such standard,
together with the reasons for such determination. Such statement of reasons
shall be available to the public. (92 Stat. 3123; 16 U.S.C. $ 2623)

SEC. 114. LIFELINE RATES.
(a) LOWER RATES.—NO provision of this title prohibits a State regulatory
authority (with respect to an electric utility for which it has ratemaking
authority) or a nonregulated electric utility from fixing, approving, or allowing to go into effect a rate for essential needs (as defined by the State
regulatory authority or by the nonregulated electric utility, as the case may
be) of residential electric consumers which is lower than a rate under the
standard referred to in section 111 (d) (1).
@) DETERMINATION.—1f
any State regulated electric uti]ity or nonregulated electric utility does not have a lower rate as described

in subsection
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(a) in effect two years after the date of the enactment of this Act, the State
regulatory authority having ratemaking authority with respect to such State
regulated electric utility or the nonregulated electric utility, as the case may
be, shall determine, after an evidentiary hearing, whether such a rate should
be implemented by such utility.
(c) PRIOR pRocWDINGs.—Section
124 shall not apply to the requirements of this section. (92 Stat. 3124; 16 U.S,C.

$ 2624)

SEC. 115. SPECIAL RULES FOR STANDARDS.
(a) COST OF SERvIcE.—1n undertaking the consideration

and making
the determination
under section 111 with respect to the standard concerning cost of service established by section 111 (d) (1), the costs of providing
electric service to each class of electric consumers shall, to the maximum
extent practicable, be determined
on the basis of methods prescribed by
the State regulatory authority (in the case of a State regulated electric utility)
or by the electric utility (in the case of a nonregulated electric utility). Such
methods shall to the maximum extent practicable—
(1) permit identification
of differences
in cost<ncurrence,
for each
such class of electric consumers, attributable to daily and seasonal time
of use of service and
(2) permit identification of differences in cost-incurrence attributable
to differences in customer demand, and energy components of cost. In
prescribing such methods, such S@te regulatory authority or nonregulated electric utility shall take into account the extent to which total costs
to an electric utility are likely to change if—
(A) additional capacity is added to meet peak demand relative to
base demand; and
(B) additional kilowatt-hours of electric energy are delivered to electric consumers.
(b) TIME-OF-DAY RATEs.—1n undertaking the consideration and making
the determination required under section 111 with respect to the standard
for time-of-day rates established by section 111 (d) (3), a time-of-day rate
charged by an electric utility for providing electric service to each class of
electric consumers shall be determined to be cost-effective with respect to
each such class if the long-run benefits of such rate to the electric utility
and its electric consumers in the class concerned are likely to exceed the
metering costs and other costs associated with the use of such rates.
(c) LOAD MANAGEMENT Techniques.—1n
undertaking the consideration and making the determination required under section 111 with respect
to the standard for load management
techniques established by section
11l(d)(6), a load management technique shall be determined, by the State
regulatory authority or nonregulated
electric utility, to be cost-effective
if—
(1) such technique is likely to reduce maximum kilowatt demand on
the electric utility, and
(2) the long-run cost-savings to the utility of such reduction are likely
to exceed the long-run costs to the utility associated with implementation
of such technique.
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(d) MASTER METERING.—Separate metefing shal] be determined appropriate for any new building for purposes of section 113(b)(1) if—
(1) there is more than one unit in such building,
(2) the occupant of each such unit has control over a portion of the
electric energy used in such unit, and
(3) with respect to such portion of electric energy used in such unit,
the long-run benefits to the electric consumers in such building exceed
the costs of purchasing and installing separate meters in such building.
(e) AUTOMATIC ADJUSTMENTCLAUSES.—(1) An automatic adjustment
clause of an electric utility meets the requirements of this subsection if—
(A) such clause is determined, not less often than every four years, by
the State regulatory authority (with respect to an electric utility for which
it has ratemaking authority) or by the electric utility (in the case of a
nonregulated electric utility), after an evidentiary hearing, to provide
incentives for efficient use of resources (including incentives for economical purchase and use of fuel and electric ener~) by such electric utility,
and
(B) such clause is reviewed not less often than every two years, in the
manner described in paragraph (2), by the State regulatory authority
having ratemaking authority with respect to such utility (or by the electric
utility in the case of a nonregulated electric utility), to insure the maximum economies in those operations and purchases which affect the rates
to which such clause applies.
(2) In making a review under subparagraph (B) of paragraph (1) with
respect to an electric utility, the reviewing authority shall examine and, if
appropriate, cause to be audited the practices of such electric utility relating
to costs subject to an automatic adjustment clause, and shall require such
reports as may be necessary to carry out such review (including a disclosure
of any ownership or corporate relationship between such electric utility and
the seller to such utility of fuel, electric energy, or other items).
(3) As used in this subsection and section 113 (b), the term “automatic
adjustment clause” means a provision of a rate schedule which provides for
increases or decreases (or both), without prior hearing, in rates reflecting
increases or decreases (or both) in costs incurred by an electric utility. Such
term does not include an interim rate which takes effect subject to a later
determination of the appropriate amount of the rate.
(f) INFORMATION TO CONSUMERS.—(1)
For purposes of the standard
for information to consumers established by section 113 (b) (3), each electric
utility shall transmit to each of its electric consumers a clear and concise
explanation of the existing rate schedule and any rate schedule applied for
(or proposed by a nonregulated electric utility) applicable to such consumer.
Such statement shall be transmitted to each such consumer—
(A) not later than sixty days after the date of commencement
of service
to such consumer or ninety days after the standard established by section
113 (b) (3) is adopted with respect to such electric utility, whichever last
occurs, and
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(B) not later than thirty days (sixty days in the case of an electric utility
which uses a bimonthly billing system) after such utility’s application for
any change in a rate schedule applicable to such consumer (or proposal
of such a change in the case of a nonregulated utility).
(2) For purposes of the standard for information to consumers established by section 113 (b) (3), each electric utility shall transmit to each of
its electric consumers not less frequently than once each year—
(A) a clear and concise summary of the existing rate schedules applicable to each of the major classes of its electric consumers for which there
is a separate rate, and
(B) an identification of any classes whose rates are not summrized.
Such summary may be transmitted together with such consumer’s billing
or in such other manner as the State regulatory authority or nonregulated
electric utility deems appropriate.
(3) For purposes of the standard for information to consumers established by section 113(b)(3), each electric utility, on request of an electric
consumer of such utility, shall transmit to such consumer a clear and concise
statement of the actual consumption (or degree-day adjusted consumption)
of electric energy by such consumer for each billing period during the prior
year (unless such consumption dati is not reasonably ascertainable by the
utility).
(g) PROCEDURES FOR TERMINATION
OF ELECTRIC SERVICE.—The
procedures for termination of service referred to in section 113@)(4) are procedures prescribed by the State regulatory authority (with respect to electric
utilities for which it has ratemaking authority) or by the nonregulated electric utility which provide that—
(1) no electric service to an electric consumer may be terminated unless
reasonable prior notice (includlng notice of rights and remedies) is given
to such consumer and such consumer has a reasonable opportunity to
dispute the reasons for such termination, and
(2) during any period when termination of service to an electric consumer would be especially dangerous to health, as determined by the
State regulatory authority (with respect to an electric utility for which it
has ratemaking authority) or nonregulated electric utility, and such consumer establishes that—
(A) he is unable to pay for such service in accordance with the requirements of the utility’s billing, or
(B) he is able to pay for such service but only in installments,
such service may not be terminated.
Such procedures shall take into account the need to include reasonable
provisions for elderly and handicapped consumers.
(h) ADVERTISING.—( 1) For purposes of this section and section
l13(b)(5)—
(A) The term “advertising” means the commercial use, by an electric
utility, of any media, includlng newspaper, printed matter, radio, and
television, in order to transmit a message to a substantial number of
members of the public or to such utility’s electric consumers.
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(B) The term “political advertising” means any advertising for the
purpose of influencing public opinion with respect to legislative, administrative, or electoral matters, or with respect to any controversial issue
of public importance.
(C) The term “promotional
advertising” means any advertising for
the purpose of encouraging any person to select or use the service or
additional service of an electric utility or the selection or ins~llation of
any appliance or equipment designed to use such utility’s service.
(2) For purposes of this subsection and section 113(b)(5), the terms “political advertising” and “promotional advertising” do not include—
(A) advertising which informs electric consumers how they can conserve energy or can reduce peak demand for electric energy,
(B) advertising required by law or regulation, including advertising
required under part 1 of title 11 of the National Energy Conservation
Policy Act,
(C) advertising regarding service interruptions, safety measures, or
emergency conditions,
(D) advertising concerning employment opportunities with such utility,
(E) advertising which promotes the use of energy efficient appliances,
equipment or services, or
(F) any explanation or justification of existing or proposed rate schedules, or notifications of hearings thereon. (92 Stit. 3125; 16 U.S.C. $
2625)
SEC. 116. REPORTS ~SPECTING
STANDARDS.
(a) STATE AUTHORITIES AND NONREGULATED UTILITIEs.—Not

later
than one year after the date of the enactment of this Act and annualy
thereafter for ten years, each State regulatory authority (with respect to
each State regulated electric utility for which it has ratemaking authority),
and each nonre~lated
electric utility, shall report to the Secretary, in such
manner as the Secretary shall prescribe, respecting its consideration of the
standards es~blished
by sections 111(d) and 113(b). Such report shall include a summary of the determinations made and actions taken with respect
to each such standard on a utility-by-utility basis.
(b) SECRETARY.—Not
later than eighteen months after the date of the
enactment of this Act and annually thereafter for ten years, the Secretary
shall submit a report to the President and the Congress containing—
(1) a summary of the reports submitted under subsection (a).
(2) his analysis of such reports, and
(3) his actions under this title, and his recommendations
for such further Federal actions, including any legislation, regarding retail electric
utility rates (and other practices) as may be necessary to carry out the
purposes of this title. (92 Stat. 3128; 16 U.S.C. ~ 2626)

SEC. 117. RELATIONSHIP
TO STATE LAW.
(a) REVENUE AND RATE OF RETURN.—Nothing
thorize

or require

the recovery

by an electric

in this title shall auutility of revenues, or of a
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rate of return, in excess of, or less than, the amount of revenues or the
rate of return determined to be lawful under any other provision of law.
@) STATE AuTHoRITY.—Nothing
in this title prohibits any State regulatory authority or nonregulated electric utility from adopting, pursuant
to State law, any standard or rule affecting electric utilities which is different
from any standard established by this subtitle.
(c) FEDERALAGENcIEs.—With respect to any electric utility which is a
Federal agency, and with respect to the Tennessee Valley Authority when
it is treated as a State regulatory authority as provided in section 3 (17),
any reference in section 111 or 113 to State law shall be treated as a reference to Federal law. (92 Stat. 3128; 16 U.S.C. $ 2627)
Subtitle C—Intervention

and Judicial Review

SEC. 121. INTERVENTION
IN PROCEEDINGS.
(a) AUTHORIn
TO INTERVENE AND PARTICIPATE.—1n

order to initiate
and participate in the consideration
of one or more of the standards established by subtitle B or other concepts which contribute to the achievement of the purposes of this title, the Secretary, any affected electric utility,
or any electric consumer of an affected electric utility may intervene and
participate as a matter of right in any ratemaking proceeding
or other
appropriate regulatory proceeding relating to rates or rate design which is
conducted by a State re~latory
authority (with respect to an electric utility
for which it has ratemaking authority) or by a nonregulated electric utility.
(b) ACCESS TO iNFORMATION.—Any
intervener or participant in a proceeding described in subsection (a) shall have access to information available
to other parties to the proceeding
if such information
is relevant to the
issues to which his intervention or participation in such proceeding relates.
Such information
may be obtained through reasonable rules relating to
discovery of information prescribed by the State re~latory
authority on
the case of proceedings concerning electric utilities for which it has ratemaking authority) or by the nonregulated
electric utility (in the case of a
proceeding
conducted by a nonregulated
electric utility).
(c) EFFECTIVE DATE Procedures.—Any
intervention or participation
under this section, in any proceeding
commenced before the date of the
enactment of this Act but not completed before such date, shall be permitted
under this section only to the extent such intervention or participation is
timely under otherwise applicable law. (92 Stat. 3128; 16 U.S.C. $ 2631)

SEC. 122. CONSUMER

REPRESENTATION.

(a) COMPENSATION
FOR COSTS OF PARTICIPATION
OR lNTERVENTION.—( 1) If no alternative means for assuring representation
of electric
consumers is adopted in accordance with subsection (b) and if an electric
consumer of an electric utility substantially contributed to the approval, in
whole or in part, of a position advocated by such consumer in a proceeding
concerning such utility, and relating to any standard set forth in subtitle B,
such utility shall be liable to compensate such consumer (pursuant to paragraph (2)) for reasonable attorney’s fees, expert witness fees, and other
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reasonable costs incurred in preparation and advocacy of such position in
such proceeding (including fees and costs of obtaining judicial review of
any determination made in such proceeding with respect to such position).
(2) A consumer entitled to fees and costs under paragraph(1) may collect
such fees and costs from an electric utility by bringing a civil action in any
State court of competent jurisdiction, unless the State regulatory authority
(in the case of a proceeding concerning a Smte regulated electric utility)
or nonregulated electric utility (in the case of a proceeding concerning such
nonregulated electric utility) has adopted a reasonable procedure pursuant
to which such authority or nonregulated electric utility—
(A) determines the amount of such fees and costs, and
(B) includes an award of such fees and costs in its order in the proceeding.
(3) The procedure adopted by such State regulatory authority or nonregulated utility under paragraph (2) may include a preliminary proceeding
to require that—
(A) as a condition of receiving compensation under such procedure
such consumer demonstrate that, but for the ability to receive such award,
participation or intervention in such proceeding may be a significant
financial hardship for such consumer, and
(B) persons with the same or similar interests have a common legal
representative in the proceeding as a condition to receiving compensation.
(b) ALTERNATIVE MuNS.—Compensation
shall not be required under
subsection (a) if the State, the Smte regulatory authority (in the case of a
proceeding concerning a State regulated electric utility), or the nonregulated electric utility (in the case of a proceeding concerning such nonregulated electric utility) has provided an alternative means for providing
adequate compen~tion
to persons—
(1) who have, or represent, an interest—
(A) which would not otherwise be adequately represented in the
proceeding, and
(B) representation of which is necessary for a fair determination in
the proceeding, and
(2) who are, or represent an interest which is, unable to effectively
participate or intervene in the proceeding because such persons cannot
afford to pay reasonable attorneys’ fees, expert witness fees, and other
reasonable costs of preparing for, and participating or intervening in,
such proceeding (including fees and costs of ob~ining judicial review of
such proceeding).
(c) TWNSC~IPTS .—The State regulatory authority or nonregulated
electric utility, as the case may be shall make transcripts of the proceeding
available, at cost of reproduction, to parties or interveners in any ratemaking proceeding, or other regulatory proceeding relating to rates or rate
design, before a State regulatory authority or nonregulated electric utility.
(d) FEDERALAGENCIES.—Any claim under this section against any Federal agency shall be subject to the availability of appropriated funds.
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in this section affects
(e) RIGHTS UNDER OTHER AUTHORITY. —Nothing
or restricts any rights of any participant or intervener in any proceeding
under any other applicable law or rule of law. (92 Stat. 3129; 16 U.S.C. $
2632)

SEC. 123. JUDICIAL

REVIEW

AND ENFORCEMENT.

(a) LIMITATION
OF FEDERAL Jurisdiction.
—Notwithstanding
any
other provision of law, no court of the United States shall bve jurisdiction
over any action arising under any provision of subtitle A or B or of this
subtitle except for—
(1) an action over which a court of the United States has jurisdiction
under subsection ~) or (c) (2); and
(2) review of any action in the Supreme Court of the United States in
accordance with sections 1257 and 1258 of title 28 of the United States
Code.
(b) ENFORCEMENT OF INTERVENTION RIGHT.—(1)
The Secretary may
bring an action in any appropriate court of the United States to enforce
his right to intervene and participate under section 121(a), and such court
shall have jurisdiction to grant appropriate relief.
(2) If any electric utility or electric consumer having a right to intervene
under section 121 (a) is denied such right by any State court, such electric
utility or electric consumer may bring an action in the appropriate United
States district court to require the State regulatory authority or nonregulated electric utility to permit such intervention and participation, and such
court shall have jurisdiction to grant appropriate relief.
(3) Nothing in this subsection prohibits any person bringing any action
under this subsection in a court of the United States from seeking review
and enforcement at any time in any State court of any rights he may have
with respect to any motion to intervene or participate in any proceeding.
(c) REVIEW AND ENFORCEMENT.—(1)
Any person ~ncluding the Secretary) may obtain review of any determination
made under subtitle A or
B or under this subtitle with respect to any electric utility (other than a
utility which is a Federal agency) in the appropriate
State court if such
person (or the Secretary) intervened or otherwise participated in the original proceeding or if State law otherwise permits such review. Any person
fincluding the Secretary) may bring an action to enforce the requirements
of this title in the appropriate State court, except that no such action may
be brought in a State court with respect to a utility which is a Federal
agency. Such review or action in a State court shall be pursuant to any
applicable State procedures.
(2) Any person (including the Secretary) may obtain review in the appropriate court of the United Stites of any determination
made under
subtitle A or B or this subtitle by a Federal agency if such person (or the
Secretiry) intervened or otherwise participated in the original proceeding
or if otherwise applicable law permits such review. Such court shall have
jurisdiction to grant appropriate relief. Any person fincluding the Secretary)
may bring an action to enforce the requirements of subtitle A or B or this
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subtitle with respect to any Federal agency in the appropriate court of the
United States and such court shall have jurisdiction to grant appropriate
relief.
(3) In addition to his authority to obtain review under paragraph (1) or
(2), the Secretary may also participate as an amicus curiae in any review by
any court of an action arising under the provisions of subtitle A or B or
this subtitle.
(d) OTHER AUTHORITY OF THE SEcRETARY.—Nothing in this section
prohibits the Secretary from—
(1) intervening and participating in any proceeding, or
(2) intervening and participating in any review by any court of any
action under section 204 of the Energy Conservation and Production Act.
(92 Stat. 3130; 16 U.S.C. $ 2633)
SEC. 124. PRIOR AND PENDING PROCEEDINGS.
For purposes of subtitles A and B, and this subtitle, proceedings commenced by State regulatory authorities (with respect to electric utilities for
which it has ratemaking authority) and nonregulated electric utilities before
the date of the enactment of this Act and actions taken before such date
in such proceedings shall be treated as complying with the requirements of
subtitles A and B, and this subtitle if such proceedings and actions substantially conform to such requirements. For purposes of subtitles A and
B, and this subtitle, any such proceeding or action commenced before the
date of enactment of this Act, but not completed before such date, shall
comply with the requirements of subtitles A and B, and this subtitle, to the
maximum extent practicable, with respect to so much of such proceeding
or action as takes place after such date, except as otherwise provided in
section 121(c). (92 Stat. 3131; 16 U.S.C. $ 2634)
Subtitle D—Administrative

Provisions

SEC. 131. VOLUNTARY
GUIDELINES.
The Secretary may prescribe voluntary guidelines respecting the standards established by sections 111(d) and 113(b). Such guidelines may not
expand the scope or legal effect of such standards or establish additional
standards respecting electric utility rates. (92 Stat. 313 1; 16 U.S.C. $ 2641)
SEC. 132. RESPONSIBILITIES
OF SECRETARY OF ENERGY.
(a) AUTHORITY .—The Secretary may periodically notify the State regulatory authorities, and electric utilities identified pursuant to section
102(C), of—
(1) load management techniques and the results of studies and experiments concerning load management techniques;
(2) developments
and innovations
in electric utility ratemaking
throughout the United States, including the results of studies and experiments in rate structure and rate reform;
(3) methods for determining cost of service; and
(4) any other data or information which the Secretary determines
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would assist such authorities and utilities in carrying out the provisions
of this title.
(b) TEcHNIcALAsslsTANcE. —The Secretary may provide such technical
assistance as he determines appropriate to assist the State regulatory authorities in carrying out their responsibilities under subtitle B and as is
requested by any State regulatory authority relating to the standards established by subtitle B.
*

*

*

*

*

(92 Stat. 3132; 16 U.S.C. ~ 2642)
SEC. 133. GATHERING
INFORMATION
ON COSTS OF SERVICE.
(a) INFORMATION REQUIRED To BE GATHERED.—Each electric utility
shall periodically gather information under such rules (promulgated by the
Commission) as the Commission determines necessary to allow determination of the costs associated with providing electric service. For purposes
of this section, and for purposes of any consideration and determination
respecting the standard established by section 111(d)(2), such costs shall be
separated, to the maximum extent practicable, into the following components: customer cost component, demand cost component, and energy cost
component. Rules under this subsection shall include requirements for the
gathering of the following information with respect to each electric utility—
(1) the costs of serving each electric consumer class, including costs of
serving different consumption patterns within such class, based on voltage
level, time of use, and other appropriate factors;
(2) daily kilowatt demand load curves for all electric consumer classes
combined representative of daily and seasonal differences in demand, and
daily kilowatt demand load curves for each electric consumer class for
which there is a separate rate, representative of daily and seasonal differences in demand;
(3) annual capital, operating, and maintenance costs—
(A) for transmission and distribution services, and
(B) for each type of generating unit; and
(4) costs of purchased power, including representative daily and seasonal differences in the amount of such costs.
Such rules shall provide that information required to be gathered under
this section shall be presented in such categories and such detail as may be
necessary to carry out the purposes of this section.
(b) COMMISSIONRuLEs.—The Commission shall, within 180 days after
the date of enactment of this Act, by rule, prescribe the methods, procedure,
and format to be used by electric utilities in ~thering the information
described in this section. Such rules may provide for the exemption by the
Commission of an electric utility or class of electric utilities from gathering
all or part of such information, in cases where such utility or utilities show
and the Commission finds, after public notice and opportunity for the presentation of written data, views, and arguments, that gathering such information is not likely to carry out the purposes of this section. The

,
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Commission shall periodically review such findings and may revise such
rules.
(c) FILING AND PUBLICATION.—Not later than two years after the date
of enactment of this Act, and periodically, but not less frequently than every
two years therefter, each electric utility shall file with—
(1) the Commission, and
(2) any Stite regulatory authority which has ratemaking authority for
such utility,
the information gathered pursuant to this section and make such information available to the public in such form and manner as the Commission
shall prescribe. In addition, at the time of application for, or proposal of,
any rate increase, each electric utility shall make such information available
to the public in such form and manner as the Commission shall prescribe.
The two-year period after the date of the enactment specified in this subsection may be extended by the Commission for a reasonable additional
period in the case of any electric utility for good cause shown.
(d) ENFORCEMENT.—FOr purposes of enforcement, any viobtion of a
requirement of this section shall be treated as a violation of a provision of
the Energy Supply and Environmental Coordination Act of 1974 enforceable under section 12 of such Act (notwithstanding any expiration date in
such Act) except that in applying the provisions of such section 12 any
reference to the Federal Energy Administrator shall be treated as a reference to the Commission. (92 Stat. 3132; 16 U.S.C. $ 2643)
SEC. 134. RELATIONSHIP
TO OTHER AUTHORITY.
Nothing in this title shall be construed to limit or affect any authority of
the Secretary or the Commission under any other provision of law. (92 Stat.
3133; 16 U.S.C. $ 2644)
*

*

*

*

*

TITLE II—CERTAIN
FEDERAL ENERGY REGULATORY
SION AND DEPARTMENT
OF ENERGY AUTHORITIES
*

*

*

*

COMMIS-

*

SEC 205. POOLING.
(a) STATE LAws.—The Commission may, on its own motion, and shall,
on application of any person or governmental entity, after public notice
and notice to the Governor of the affected Stite and after affording an
opportunity for public hearing, exempt electric utilities, in whole or in part,
from any provision of State law, or from any State rule or regulation, which
prohibits or prevents the voluntary coordination of electric utilities, including any agreement for central dispatch, if the Commission determines
that such volunmry coordination is designed to obtiin economical utilimtion
of facilities and resources in any area. No such exemption may be granted
if the Commission finds that such provision of State law, or rule or regulation—

November
3156

PUBLIC

UTILITY

REGULATORY

POLICIES

9, 1978

ACT

(1) is required by any authority of Federal law, or
(2) is designed to protect public health, safety, or welfare, or the environment or conserve energy or is designed to mitigate the effects of
emergencies resulting from fuel shortages.
(b) POOLING STUDY.—(1) The Commission, in consultation with the reliability councils established under section 202(a) of the Federal Power Act,
the Secretary, and the electric utility industry shall study the opportunities
for—
(A) conservation of energy,
(B) optimization in the eficiency of use of facilities and resources, and
(C) increased reliability,
through pooling arrangements. Not later than 18 months after the date of
the enactment of this Act, the Commission shall submit a report containing
the results of such study to the President and the Congress.
(2) The Commission may recommend to electric utilities that such utilities should voluntarily enter into negotiations where the opportunities referred to in paragraph (1) exist. The Commission shall report annually to
the President and the Congress regarding any such recommendations and
subsequent actions taken by electric utilities, by the Commission, and by
the Secretary under this Act, the Federal Power Act, and any other provision
of law. Such annual reports shall be included in the Commission’s annual
report required under the Department of Energy Organization Act. (92
Stat. 3140; 16 U.S.C. $ 824a-1)
*

*

*

*

*

*

*

*

*

SEC 209. WLIABILITY.
*

(b) EXAMINATION OF RELIABILITY ISSUESBY RELIABILITYCOUNCILS.—
The Secretary, in consultation with the Commission, may, from time to
time, request the reliability councils established under section 202(a) of the
Federal Power Act or other appropriate persons fincluding Federal agencies) to examine and report to him concerning any electric utility reliability
issue. The Secretary shall report to the Congress (in its annual report or
in the report required under subsection (a) if appropriate) the results of
any examination under the preceding sentence.
(c) DEPARTMENT OF ENERGY Recommendations.—The
Secretary, in
consultation with the Commission, and after opportunity for public comment, may recommend industry standards for reliability to the electric utility industry, includlng standards with respect to equipment, operating
procedures and training of personnel, and standards relating to the level
or levels of reliability appropriate to adequately and reliably serve the needs
of electric consumers. The Secretiry shall include in his annual report—
(1) any recommendations made under this subsection or any recommendations respecting electric utility reliability problems under any other
provision of law, and
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(2) a desmiption of actions taken by electric utilities with respect to
such recommendations.
(92 Stat. 3140; 16 U.S.C. $ 824a-2)
SEC. 210. COGENERATION

AND SMALL

POWER

PRODUCTION.

(a) COGENERATION AND SMALL POWER PRODUCTION RULES.—Not later
than 1 year after the date of enactment of this Act, the Commission shall
prescribe, and from time to time thereafter revise, such rules as it determines necessary to encourage cogeneration
and small power production,
and to encourage geothermal small power production facilities at not more
than 80 megawatts capacity, which rules require electric utilities to offer
to—
(1) sell electric ener~
to qualifying cogeneration
facilities and qualif~ng small production facilities and

(2) purchase electric energy from such facilities.
Such rules shall be presmibed, after consultation with representatives of
Federal and State regulatory agencies having ratemaking authority for electric utilities, and after public notice and a reasonable opportunity for interested persons (including State and Federal agencies) to submit oral as
well as written &h, views, and arguments. Such rules shall include provisions respecting minimum reliability of qualif~ng cogeneration facilities
and qualifying small power production facilities (including reliability of such
facilities during emergencies) and rules respecting reliability of electric energy service to be available to such facilities from electric utilities during
emergencies. Such rules may not authorize a qualifying cogeneration facility
or qualifying small power production facility to make any sale for purposes
other than resale.
@) RATES FOR PURCHASESBY ELECTRIC UTILITIEs.—The rules prewribed under subsection (a) shall insure that, in requiring any electric utility
to offer to purchase electric energy from any qualifying cogeneration facility
or qualifying small power production facility, the rates for such purchase—
(1) shall be just and reasonable to the electric consumers of the electric
utility and in the public interest, and
(2) shall not discriminate against qualifying cogenerators or qwlifying
small power producers.
No such rule prescribed under subsection (a) shall provide for a rate which
exceeds the incremental cost to the electric utility of alternative electric
energy.
(c) RATES FOR SALESBY UTILITIES.—The rules prescribed under sub
section (a) shall insure that, in requiring any electric utility to offer to sell
electric energy to any qualifying cogeneration facility or qualifying small
power production facility, the rates for such sale—
(1) shall be just and reasonable and in the public interest and
(2) shall not dixriminate against the qualifying cogenerators or qualifying small power producers.
(d) DEFINITION.—For purposes of this section, the term “incremental
cost of alternative electric energy” means, with respect to electric energy
purchased from a qualifying cogenerator or qualifying small power pro-

November
3158

PUBLIC

UTILITY

REGULATORY

POLICIES

9, 1978

ACT

ducer, the cost to the electric utility of the electric energy which, but for
the purchase from such cogenerator or small power producer, such utility
would generate or purchase from another source.
(e) EXEMPTIONS.—(1) Not later than 1 year after the date of enactment
of this Act and from time to time thereafter, the Commission shall, after
consultation with representatives of Sate regulatory authorities, electric utilities, owners of cogeneration facilities and owners of small power production
facilities, and after public notice and a reasonable opportunity for interested
persons (includlng State and Federal agencies) to submit oral as well as
written data, views, and arguments, prescribe rules under which geothermal
small power production facilities of not more than 80 megawatts capacity,
qualifying cogeneration facilities, and qualifying small power production
facilities are exempted in whole or part from the Federal Power Act, from
the Public Utility Holding Company Act, from State laws and regulations
respecting the rates, or respecting the financial or organizational regulation,
of electric utilities, or from any combination of the foregoing, if the Commission determines such exemption is necessary to encourage cogeneration
and small power production.
(2) No qualifying small power production facility which has a power production capacity which, together with any other facilities located at the
same site (as determined by the Commission), exceeds 30 megawatts or 80
megawatts for a qualifying small power production facility using geothermal
energy as the primary energy source, may be exempted under rules under
paragraph (1) from any provision of hw or regulation referred to in paragraph (1), except that any qualifying small power production facility which
produces electric energy solely by the use of biomass as a primary energy
source, may be exempted by the Commission under such rules from the
Public Utility Holding Company Act and from State laws and regulations
referred to in such paragraph (1),
(3) No qualifying small power production facility or qualifying cogeneration facility may be exempted under this subsection from—
(A) any State law or regulation in effect in a State pursuant to subsection (~.
(B) the provisions of section 210, 211, or 212 of the Federal Power
Act or the necessary authorities for enforcement of any such provision
under the Federal Power Act, or
(C) any license or permit requirement under part I of the Federal
Power Act, any provision under such Act related to such a license or
permit requirement, or the necessary authorities for enforcement of any
such requirement.
(~ IMPLEMENTATIONOF RULES FOR QUALIFYING COGENERATIONAND
QUALIFYING SMALL POWER PRODUCTION FACILITIES.—(1) Beginning on
or before the date one year after any rule is prescribed by the Commission
under subsection (a) or revised under such subsection, each State regulatory
authority shall, after notice and opportunity for public hearing, implement
such rule (or revised rule) for each electric utility for which it has ratemaking
authority.
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(2) Beginning on or before the date one year after any rule is prescribed
by the Commission under subsection (a) or revised under such subsection,
each nonregulated
electric utility shall, after notice and opportunity
for
public hearing, implement such rule (or revised rule).
(g} JUDICIAL REVIEW AND ENFORCEMENT.—(1)
Judicial review may be
obtained respecting any proceeding
conducted by a State regulatory authority or nonregulated
electric utility for purposes of implementing
any
requirement of a rule under subsection (a) in the same manner, and under
the same requirements, as judicial review may be obtained under section
123 in the case of a proceeding
to which section 123 applies.
(2) Any person (including the Secretary) may bring an action against any
electric utility, qualifying small power producer, or qualifying cogenerator
to enforce any requirement
established by a State regulatory authority or
nonregulated
electric utility pursuant to subsection (~. Any such action

shall be brought only in the manner, and under the requirements, as provided under section 123 with respect to an action to which section 123
applies.
(h) COMMISSION ENFORCEMENT.—(1)
For purposes of enforcement
of
any rule prescribed by the Commission under subsection (a) with respect
to any operations of an electric utility, a qualifying cogeneration
facility or
a qualifying small power production facility which are subject to the jurisdiction of the ~ommission under part 11 of the Federal Power Act, such
rule shall be treated as a rule under the Federal Power Act. Nothing in
subsection (g) shall apply to so much of the operations of an electric utility,
a qualifying cogeneration
facility or a qualifying small power production
facility as are subject to the jurisdiction of the Commission under part II
of the Federal Power Act.
(2)(A)
The Commission my enforce the requirements of subsection (~
against any State regubtory
authority or nonregulated
electric utility. For
purposes of any such enforcement,
the requirements
of subsection (~(l)
shall be treated as a rule enforceable
under the Federal Power Act. For
purposes of any such action, a State regulatory authority or nonregulated
electric utility shall be treated as a person within the meaning of the Federal
Power Act. No enforcement
action may be brought by the Commission
under this section other than—
(i) an action against the State regulatory authority or nonregulated
electric utility for failure to comply with the requirements of subsection
(~ or
(ii) an action under paragraph (l).
(B) Any electric utility, qualifying cogenerator, or qualifying small power
producer may petition the Commission to enforce the requirements of sub
section (~ as provided in subparagraph (A) of this paragraph. If the Commission does not initiate an enforcement
action under subpara~aph
(A)
against a State regulatory authority or nonregulated
electric utility within
60 days following the date on which a petition is filed under this subparagraph with respect to such authority, the petitioner may bring an action
in the appropriate
United States district court to require such State reg-
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ulatory authority or nonre~lated
electric utility to comply with such requirements, and such court may issue such injunctive or other relief as may
be appropriate. The Commission may intervene as a matter of right in any
such action.
(i) FEDERALCONTRACTS.—NO contract between a Federal agency and
any electric utility for the sale of electric energy by such Federal agency
for resale which is entered into after the date of the enactment of this Act
may contain any provision which will have the effect of preventing the
implementation of any rule under this section with respect to such utility.
Any provision in any such contract which has such effect shall be null and
void.
~) DEFINITIONS.—For purposes of this section, the terms “small power
production facility”, “qualifying small power production facility”, ‘ ‘qualifying small power producer”, “primary energy source”, “cogeneration facility”, “qualifying cogeneration facility”, and “qualifying cogenerator”
have the respective meanings provided for such terms under section 3(1 7)
and (18) of the Federal Power Act. (92 Stat. 3144; $ 643(b), Act of June
30, 1980, 94 Stat. 770; 16 U.S.C. $ 824a-3)
EXPmNATORYNOTS
1980 Ammdment. Section 643@) of the
Act ofJune 30, 1980(Public Law 96-294,94
Stat.611,770), knownastbe EnergySecurity
Act, insertedreferencesto geotherd small
power productionfacihtiesin subsections(a),

*

*

SEC. 214. PRIOR

ACTION

(e) (1) and(e) (2). Title VI of thatact,inwhich
section643 is located,is knownasthe GeotiermalMergy Act of 1980.The Act does not
appearherein.

*

*

EFFECT ON OTHER

*
AUTHORITIES.

(a) PRIOR ACTIONS. —No provision of this title or of any amendment
made by this title shall apply to, or affect, any action taken by the Commission before the date of the enactment of this Act.
@) OTHER AUTHORITIES. —No provision of this title or of any amendment made by this title shall limit, impair or otherwise affect any authority
of the Commission or any other agency or instrumentality of the United
States under any other provision of law except as specifically provided in
this title. (92 Stat. 3149; 16 U.S.C. ~ 824 note)

*
TITLE

*

IV—SMALL

*

*

HYDROELECTRIC
PROJECTS

*
POWER

SEC. 401. ESTABLISHMENT
OF PROGRAM.
The Secretary shall establish a program in accordance with this title to
encourage municipalities, electtic cooperatives, industrial development
agencies, nonprofit organimtions, and other persons to undertake the development of small hydroelectric power projects in connection with existing
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dams which are not being used to generate electric power. (92 Stat. 3154;
16 U.S.C. $ 2701)
SEC. 402. LOANS FOR FEASIBILITY
STUDIES.
(a) LOAN AUTHORITY.—
The Secretary, after consultation with the
Commission, is authorized to make a loan to any municipality, electric cooperative, industrial development agency, nonprofit organization, or other
person to assist such person in defraying up to 90 percent of the costs of—
(1) studies to determine the feasibility of undertaking a small hydroelectric power project at an existing dam or dams and
(2) preparing any application for a necessary license or other Federal,
State, and local approval respecting such a project at an existing dam or
dams and of participating in any administrative proceeding regardtng any
such application.
(b) CANCELUTION. —The Secretary may cancel the unpaid balance and
any accrued interest on any loan granted pursuant to this section if he
determines on the basis of the study that the small hydroelectric power
project would not be technically or economically feasible. (92 Stat. 3154;
16 U.S.C. $ 2701)
SEC. 403. LOANS ~R
PROJECT COSTS.
(a) AUTHORITY .—The Secretary is authorized

to make loans to any municipality, electric cooperative,
industrial development
agency, nonprofit
organization, or other person of up to 75 percent of the project costs of a
small hydroelectric
power project. No such loan may be made unless the
Secretary finds that—
(1) the project will be constructed in connection with an existing dam
or dams,
(2) all licenses and other required Federal, State, and local approvals
necessary for construction of the project have been issued,
(3) the project will have no significant adverse environmental
effects,
including significant adverse effects on fish and wildlife, on recreational
use of water, and on stream flow, and
(4) the project will not have a significant adverse effect on any other
use of the water used by such project.
The Secretary may make a commitment to make a loan under this subsection
to an applicant who has not met the requirements of paragraph (2), pending
comp~ince
by such applicant with such requirements.
Such commitment
shall be for period of not to exceed 3 years unless the Secretary, in consultation with the Commission, extends such period for good cause shown.
Notwithstanding
any such commitment, no such loan shall be made before
such person has complied with such requirements.
(b) preference.—The
Secretary shall give preference to applicants under this section who do not have available alternative financing which the
Secretary deems appropriate to carry out the project and whose projects
will provide useful information as to the technical and economic feasibility
of—
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(1) the generation of electric energy by such projects, and
(2) the use of energy produced by such projects.
(c) INFORMATION.— Every applicant for a license for a small hydroelectric power project receiving loans pursuant to this section shall furnish the
Secretary with such information as the Secretary may require regarding
equipment and services proposed to be used in the design, construction,
and operation of such project. The Secretary shall have the right to forbid
the use in such project of any equipment or services he finds inappropriate
for such project by reason of cost, performance, or failure to carry out the
purposes of this section. The Secretary shall make information which he
obtains under this subsection available to the public, other than infortition
described as entitled to confidentiality under section 1l(d) of the Energy
Supply and Environmental Coordination Act of 1974.
(d) JOINT Participation.—In
making loans for small hydroelectric
power projects under this section, the Secretary shall encourage joint participation, to the extent permitted by hw, by applicants eligible to receive
loans under this section with respect to the same project. (92 Stat. 3155;
16 U.S.C. $ 2703)
SEC. 404. LOAN

RATES

AND REPAYMENT.

(a) lNTEREsT.—Each
loan made pursuant to this title shall bear interest
at the discount or interest rate used at the time the loan is made for water
resources planning projects under section 80 of the Water Resources Development Act of 1974 (42 U .S.C. 1962-1 7(a)). Each such loan shall be for
such term, as the Secretary deems appropriate, but not in excess of—
(1) 10 years fin the case of a loan under section 402) or
(2) 30 years (in the case of a loan under section 403).
(b) REPAYMENTS. —AmOUntS repaid on loans made pursuant to this title
shall be deposited into the United States Treasury as miscellaneous receipts.
(92 Stat. 3155; 16 U,S.C. ~ 2704)
EXPMNATORYNom
Reference in tie Text. Section 80 of the
Water ResourcesDevelopmentAct of 1974
(Act of March 7, 1974,88 Stat. 12),referred
to in subsection(a) of the tat, adopts the
dkcountmte formulapubtishedby the Water
ResourcesCouncilon December24, 1968(33

F.R. 19170;18 C.F.R. 704.39)for usein formubtingand evaluatingwaterresourceprojects. &tracts from the 1974 Act, includlng
section80, appear in Volume IV in chron~
logical order.

SEC. 405. SIMPLIFIED
AND EXPEDITIOUS
LICENSING
PROCEDURES.
(a) ESTABLISHMENT OF PROGRAM .—The Commission shall establish, in
such manner as the Commission deems appropriate, consistent with the
applicable provisions of bw, a program to use simple and expeditious licensing procedures under the Federal Power Act for smll hydroelectric
power projects in connection with existing dams.
—Before issuing any license under the Federal Power
(b) PREREQUISITES.
Act for the construction or operation of any small hydroelectric power
project the Commission—
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(1) shall assess the safety of existing structures in any proposed project
(including possible consequences associated with failure of such structures), and
(2) shall provide an opportunity for consulhtion with the Council on
Environmental Quality and the Environmental Protection Agency with
respect to the environmental effects of such project.
Nothing in this subsection exempts any such project from any requirement
applicable to my such project under the National Environmen@l Policy Act
of 1969, the Fish and Wildlife Coordination Act, the Endangered Species
Act, or any other provision of Federal kw.
(c) FISH AND WILDLIFE Facilities.—The
Commission shall encourage
applicants for licenses for small hydroelectric power projects to make use
of public funds and other assistance for the design and construction of fish
and wildlife facilities which may be required in connection with any development of such project.
(d) EXEMPTIONSFROM LICENSINGREQUIREMENTSIN CERTAINCASES.—
The Commission may in its discretion @y rule or order) grant an exemption
in whole or in part from the requirements (including the licensing requirements) of part I of the Federal Power Act to small hydroelectric power
projects having a proposed installed capacity of 5,000 kilowatts or less, on
a case-by-case basis or on the basis of classes or categories of projects, subject
to the same limimtions (to ensure protection for fish and wildlife as well as
other environmental concerns) as those which are set forth in subsections
(c) and (d) of section 30 of the Federal Power Act with respect to determinations made and exemptions granted under subsection (a) of such section
30; and subsections (c) and (d) of such section 30 shall apply with respect
to actions taken and exemptions granted under this subsection. Except as
specifically provided in this subsection, the granting of an exemption to a
project under this subsection shall in no case have the effect of waiving or
limiting the application (to such project) of the second sentence of subsection
(b) of this section. (92 Stat. 3156; $408, Act of June 30, 1980, 94 Stat.
718; 16 U.S.C. $ 2705)
EXPLANATORY
NOTSS
1980 Amendment. Section 408@) of the
Act ofJune 30, 1980(Public Law 96-294,94
Stit. 611,718),knownasthe Ener~ Security
Act, addedsubsection(d). Title IV of thatact,

in which section408 is l~ted, is known as
the Renewable Energy Resources Act of
1980.The Act does not appearherein.

NOTEOFOPINION
1. Leaae of power prifiege &arge
The Secretaryof the Interior may,butneed
not, impose upon a non-Federalpower de
velopmentat a Reclamationfacilitya charge
for the leaseof power privilegeseven though
the Federal Energy Regulatory Commission

hasexempted the developmentfrom paying
reasonableannualchargesunder the Federal
Power Act for useof the Reclamationfacihty.
Memorandum of Associate Solicitor Good,
December 15, 1981.

SEC. 406. NEW IMPOUNDMENTS.
Nothing in this title authorizes (1) the loan of funds for construction

of
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any new dam or other impoundment, or (2) the simple and expeditious
licensing of any such new dam or other impoundment. (92 Stat. 3156; 16
U.S.C. $ 2706)
*

*

*

*

*

SEC. 408. DEFINITIONS.
(a) For purposes of this title, the term—
(1) “small hydroelectric
power project”
means any hydroelectric
power project which is located at the site of any existing dam, which uses
the water power potential of such dam, and which has not more than
30,000 kilowatts of installed capacity;
means any cooperative association eligible
(2) “electric cooperative”
to receive loans under section 4 of the Rural Electrification Act of 1936
(7 U.s.c. 904);
(3) “industrial development agency” means any agency which is permitted to issue obli~tions the interest on which is excludable from gross
income under section 103 of the Internal Revenue Code of 1954;
(4) “project costs” means the cost of acquisition or construction of all
facilities and services and the cost of acquisition of all land and interests
in land used in the design and construction and operation of a small
hydroelectric power project;
(5) “nonprofit organization” means any organization described in section 501 (c) (3) or 501(c) (4) of the Internal Revenue Code of 1954 and
exempt from wx under section 501(a) of such Code (but only with respect
to a trade or business carried on by such organimtion which is not an
unrelated trade or business, determined by applying section 513(a) to
such or~nization);
(6) “existing dam” means any dam, the construction of which was completed on or before April 20, 1977, and which does not require any
construction or enlargement of impoundment structures (other than repairs or reconstruction) in connection with the installation of any small
hydroelectric power project;
(7) “municipality” has the meaning provided in section 3 of the Federal
Power Act; and
(8) “person” has the meaning provided in section 3 of the Federal
Power Act.
~) The requirement in subsection (a)(1) that a project be located at the
site of an existing dam in order to qualify as a small hydroelectric power
project, and the other provisions of this title which require that a project
beat or in connection with an existing dam (or utilize the potential of such
dam) in order to be assisted under or included within such provisions, shall
not be construed to exclude—
(1) from the definition contained in such subsection (a)(l), or
(2) from any other provision of this title,
any project which utilizes or proposes to utilize natural water features for
the generation of electricity, without the need for any dam or impound-
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ment, in a manner which (as determined by the Commission) will achieve
the purposes Of this title and will do so without any adverse effect upon
such natural water features. (92 Smt. 3156; $408, Act of June 30, 1980,
94 Stat. 718; 16 U.S.C. $ 2708)
EXPMNATORYNOTE
1980kmtient.
Subsection408(a)of the
Act ofJune 30, 1980(Public hw 96-294,94
Stat.611,718),hewn asthe tiergy Security
Act, changed“15,000” in subsectiona(l) to
“30,000”, and subsection408(c) of the 1980

*
TITLE
*

*

Act added subsection@). Thle IV of the act,
in which section408 is located, is kown as
the Renewable Energy Resources Act of
1980.The Act does not appear herein.

*

*

VI—MISCELLANEOUS
*

*

*
PROVISIONS

*

*

SEC 602. SEASONAL DIVE-ITY
ELECT~CITY
EXCHANGE.
(a) AuTHoRITY.—The
Secretary may acquire rights-of-way by purchase,
including eminent domain, through North Dakota, South Dakota, and Nebraska for transmission facilities for the seasonal diversity exchange of electric power to and from Canada if he determines—
(1) after opportunity for public hearing—
(A) that the exchange is in the public interest and would further the
purposes referred to in section 101 (1) and (2) of this Act and that the
acquisition of such right+of-way and the construction and operation
of such transmission facilities for such purposes is otherwise in the
public interest,
(B) that a permit has been issued in accordance with subsection (b)
for such construction, Operation, maintenance, and connection of the
facilities at the border for the transmission of electric energy between
the United States and Canada as is necessary for such exchange of
electric power, and
(C) that each affected State has approved the portion of the transmission route located in each State in accordance with applicable State
law, or if there is no such applicable State law in such State, the Governor has approved such portion; and
(2) after consultation with the Secretary of the Interior and the heads
of other affected Federal agencies, that the Secretiry of the Interior and
the heads of such, other agencies concur in writing in the location of such
portion of the transmission facilities as crosses Federal land under the
jurisdiction of such Secretary or such other Federal agency, as the case
may be.
The Secretary shall provide to any State such cooperation and technical
assistance as the State may request and he determines appropriate in the
selection of a transmission route. If the transmission route approved by any
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Stite does not appear to be feasible and in the public interest, the Secretary
shall encourage such State to review such route and to develop a route that
is feasible and in the public interest. Any exercise by the Secretary of the
power of eminent domain under this section shall be in accordance with
other applicable provisions of Federal law. The Secretary shall provide pub
lic notice of his intention to acquire any right-of-way before exercising such
power of eminent domain with respect to such right-of-way.
@) PERMIT.—Notwithstanding any transfer of functions under the first
sentence of section 301(b) of the Department of Energy Organization Act,
no permit referred to in subsection (a)( 1)(B) may be issued unless the Commission has conducted hearings and made the findings required under section 202(e) of the Federal Power Act and under the applicable execution
order respecting the construction, operation, maintenance, or connection
at the borders of the United States of facilities for the transmission of
electric energy between the United States and a foreign country. Any finding of the Commission under an applicable executive order referred to in
this subsection shall be treated for purposes of judicial review as an order
issued under section 202(e) of the Federal Power Act.
(c) TIMELY ACQUISITION BY OTHER MEANs.—The Secretary may not
acquire any rights-of-day [sic] under this section unless he determines that
the holder or holders of a permit referred to in subsection (a)(l)(B) are
unable to acquire such rights-of-way under State condemnation authority,
or after reasonable opportunity for negotiation, without unreasonably delaying construction, taking into consideration the impact of such delay on
completion of the facilities in a timely fashion.
(d) PAYMENTSBY PERMITTEES.—(I) The property interest acquired by
the Secretary under this section (whether by eminent domain or other
purchase) shall be transferred by the Secremry to the holder of a permit
referred to in subsection (b) if such holder has made payment to the Secretary of the entire costs of the acquisition of such property interest, includlng administrative costs. The Secretary may accept, and expend, for
purposes of such acquisition, amounts from any such person before acquiring a property interest to be transferred to such person under this
section.
(2) If no payment is made by a permit holder under paragraph (l), within
a reasonable time, the Secretary shall offer such rights-of-way to the original
owner for reacquisition at the original price paid by the Secretary. If such
original owner refuses to reacquire such property after a reasonable period,
the Secretary shall dispose of such property in accordance with applicable
provisions of law governing disposal of property of the United States.
(e) FEDERALLAW GOVERNINGFEDERALLANDs.—This section shall not
affect any Federal law governing Federal lands.
(~ REpoRTs.—The
Secretary shall report annually to the Congress on
the actions, if any, taken pursuant to this section. (92 Stat. 3164; 16 U.S.C.
$ 824a-4)
*

*

*

*

*
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EXPLANATORY
NOTE
Legislative History. H.R. 4018, Public
Law 95-617 in the 95th Congress.PURPA
was one of five nationalenergy bills signed
into law on November 9, 1978. The others
were H.R. 5263,thehergy Tax Act of 1978,
Public Law 95-618;H.R. 5037, the NatioA
Energy ConservationPolicy Act, Pubfic Law
95-619;H.R. 5146, the Powerplantand IndustrialFuelUse Act of 1978,PublicLaw 95620; and H.R. 5289, the Natural Gas Pohcy
Act of 1978,PublicLaw 95-621.The original
proposalsfor publicutilityregulatorypolicies
were containedin Tide I, part E of H.R. 6831
and S. 1469. On July 19, 1977, the House
Committee on Interstateand Forei~ Commerce issueditsre~rt on varioussectionsof
H.R. 6831,includingpart ~ H.R. Rept. No.
95+96, Part 4. OnJuly 27, 1977,the Ad Hoc
Committeeon Energy of the U.S. House of

Representativesreported H.R. 8444; H.R.
Rept. No. 95-543, Volumes I and IL H.R.
8444 passedthe House on August 5, 1977.
On September 20, 1977, the Senate Committee on tiergy and Natural Resourcesr~
ported S. 2114; S. Rept. No. 95-442. On
October 6, 1977, the Senate passed H.R.
4018, a duty bill selected for this purpose,
after amendingit to includeS. 2114and Part
5 of H.R. 8444 with variousfurther amendments.On October 13, 1977,H.R. 4018 was
referred to conference.Reportsof the Committeeof Conferenceon H.R. 4018were filed
in the Semte on October 6, 1978.(S. Rept.
No. 95-1292)and in the House on October
10, 1968 (H.R. Rept. No. 95-1750). H.R.
4018, as amended by the conference committee,passedthe Senateon October 9, 1978
and the House on October 14, 1978.
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[Extia@ from] An actmatig appropriations
for energyandwaterdevelopmentfor thefiscal
year ending September30, 1980, and for other purposes.(Act of September25, 1979,
PublicLaw96-69, 93 Stit. 437)
*
TITLE

*

*

III—DEPARTMENT

*

*

OF THE INTERIOR

BUREAU OF RECLAMATION

*

*

*

CONSTRUCTION

*

*

*

*

AND REHABILITATION

*

*

*

[Costa for American Falls Dam.]-Prmtiedfither,
That currently unobligated funds from appropriations made under this heading for payment of
Teton Dam disaster claims shall be available to pay costs to irrigation spaceholder contracting entities for American Falls Dam pursuant to section 7,
Reclamation Safety of Dams Act (Public law 95-578), and shall be nonreimbursable in accordance with the terms of that Act. (93 Stat. 444)
EXPLANATORY
NOTE
Reference in tie Text. The Reclamation 1978,92 Sat. 2471,43 U.S.C. $506 et sq.)
Safety of ~ms Act (Act of November 2, ap~ars m VolumeVI in chronologicalorder.

*

*

*

*

*

%. 305. [Clmit on per ame repapent
obligation on block 26, Columbia Basin proj*.]—Notwithstanding
the provisions of the Act of October
1, 1962 (76 Stat. 677), the Secretary of the Interior, in the development
of the irrigation lands located in block 26 of the Columbia Basin project,
Washington, shall take such action as may be necessary to assure that the
per acre repayment obligation shall be the same as those set forth in repayment contract 11 R 1444, dated October 9, 1945, as amended, between
the United States of America and the South Columbia Basin Irrigation
District, but in no case shall such per acre repayment obligation exceed
$131.60. (93 Stat. 447)
EXPLANATORY
NOTE
Refmnce in tie TexL The Act of October Iumbla&sin project and amendsthe Colum1, 1962, referred to in the text, authorizes bla BasinProject Act. The 1962Act appears
in Volume 111at page 1690.
amendatoryrepaymentcontractsfor the ~-
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[Shofi tide]-This
Act may be cited as the “EnerW
opment Appropriation Act, 1980”. (93 Stat. 451)
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*
and Water Devel-

EXPmNATORYNOTm
Not Mfia
The extractsof tb Act r~
printed here are not codified in the U.S.
Code.
~tor’s Note, Pmtisions ~ati
in Ap
propriation Acts. Provisions which are repeated in two or more appropriation acts

apwar hereinonly in the act in which first
used.
h@slative Histo~. H.R. 4388, Public
&w 96-69 in the 96th Con~ess. H.R. Rept.
No. 96-243.S. Rept. No. 9&242. H.R. Rept.
No. 96-388(conferencer~rt).
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An act to protect archaeolo@calresourceson public landsand Indian lands,and for other
purposes.(Act of October 31, 1979,Public Law 96-95, 93 Stit. 721)

Sec. 1. [Short title]—This Act may be cited as the “Archaeological
Resources Protection Act of 1979”. (93 Stat. 721; 16 U.S.C. $ 470aa note.)
Sec. 2. [Congressional
findings concerning
archaeological
resources
and the need to protect them]-(a)
The Congress finds that—
(1) archaeological resources on public lands and Indian lands are an
accessible and irreplaceable part of the Nation’s heritage;
(2) these resources are increasingly endangered because of their commercial attractiveness;
(3) existing Federal laws do not provide adequate protection to prevent
the loss and destruction of these archaeological resources and sites resulting from uncontrolled excavations and pillage; and
(4) there is a wealth of archaeological information which has been
legally obtained by private individuals for noncommercial purposes and
which could voluntarily be made available to professional archaeologists
and institutions.
(b) The purpose of this Act is to secure, for the present and future benefit
of the American people, the protection of archaeological resources and sites
which are on public lands and Indian lands, and to foster increased cooperation and exchange of information between governmental authorities,
the professional archaeological community, and private individuals having
collections of archaeological resources and data which were obtained before
the date of the enactment of this Act. (93 S@t. 721; 16 U.S.C. $ 470aa)
“Archaeological
resource”; “Federal land manSec. 3. [Definitions:
ager ““, “Public lands”; “Indian lands”; “Indian Tribe”; “Person’’.] -As
used in this Act—
(1) The term “archaeological resource” means any material remains
of past human life or activities which are of archaeological interest, as
determined under uniform regulations promulgated pursuant to this Act.
Such regulations containing such determination shall include, but not be
limited to: pottery, basketry, bottles, weapons, weapon projectiles, tools,
structures or portions of structures, pit houses, rock paintings, rock carvings, intaglios, graves, human skeletal materials, or any portion or piece
of any of the foregoing items. Nonfossilized and fossilized paleontological
specimens, or any portion or piece thereof, shall not be considered archaeological resources, under the regulations under this paragraph, unless found in an archaeological context. No item shall be treated as an
archaeological resource under regulations under this paragraph unless
such item is at least 100 years of age.
(2) The term “Federal land manager” means, with respect to any public lands, the Secretary of the department, or the head of any other agency
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or instrumentality of the United States, having primary management authority over such lands. In the case of any public lands or Indian lands
with respect to which no department, agency, or instrumentality has primary management authority, such term means the Secretary of the Interior. If the Secretary of the Interior consents, the responsibilities (in
whole or in part) under this Act of the Secretary of any department (other
than the Department of the Interior) or the head of any other agency
or instrumentality may be delegated to the Secretary of the Interior with
respect to any land managed by such other Secretary or agency head,
and in any such case, the term “Federal land manager”
means the secretary of the Interior.
(3) The term “public lands” means—
(A) lands which are owned and administered by the United S~tes
as part of—
(i) the national park system,
(ii) the national wildlife refuge system, or
(iii) the national forest system; and
(B) all other lands the fee title to which is held by the United States,
other than lands on the Outer Continental Shelf and lands which are
under the jurisdiction of the Smithsonian Institution;
(4) The term “Indian lands” means lands of Indian tribes, or Indian
individuals, which are either held in trust by the United States or subject
to a restriction against alienation imposed by the United States, except
for any subsurface interests in lands not owned or controlled by an Indian
tribe or an Indian individual.
(5) The term “Indian tribe” means any Indian tribe, band, nation, or
other organized group or community, including any Alaska Native village
or regional or village corporation as defined in, or established pursuant
to, the Alaska Native Claims Settlement Act (85 Stat. 688).
(6) The term “person” means an individual, corporation, partnership,
trust, institution, association, or any other private entity or any officer,
employee, agent, department, or instrumentality of the United States, of
any lndian tribe, or of any State or political subdivision thereof,
(7) The term “State” means any of the fifty States, the District of
Columbia, Puerto Rico, Guam, and the Virgin Islands. (93 Stat 721; 16
U.S.C. $ 470bb)
Sec. 4. [Application
for permit to remove or excavate archaeological
resourees-Rqirements
for permit issuanc+Notification
of Indian
tribes-Suspension
of permit— Permit exemption
for Indians on Indian
lands—Consent
rquired
from Indian tribe-Validity
of permits issued
under Act of June 8, 1906—Compliance
with Act of October 15, 1966—
Permit rquest
by Governor.]-(a)
Any person may apply to the Federal
land manager for a permit to excavate or remove any archaeological
resource located on public lands or Indian lands and to carry out activities
associated with such excavation or removal. The application shall be re-

quired, under uniform regulations under this Act, to contain such information as the Federal land manager deems necessary, including information
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concerning the time, scope, and location and specific purpose of the pro
posed work.
(b) A permit maybe issued pursuant to an application under subsection
(a) if the Federal land manager determines, pursuant to uniform regulations
under this Act, that—
(1) the applicant is qualified, to carry out the permitted activity,
(2) the activity is undertaken for the purpose of furthering archaeological knowledge in the public interest,
(3) the archaeological resources which are excavated or removed from
public lands will remain the property of the United States, and such
resources and copies of associated archaeological records and data will
be preserved by a suitable university, museum, or other scientific or educational institution, and
(4) the activity pursuant to such permit is not inconsistent with any
management plan applicable to the public lands concerned.
(c) If a permit issued under this section may result in harm to, or destruction of, any religious or cultural site, as determined by the Federal
land manager, before issuing such permit, the Federal land manager shall
notify any Indian tribe which may consider the site as having religious or
cultural importance. Such notice shall not be deemed a disclosure to the
public for purposes of section 9.
(d) Any permit under this section shall contain such terms and conditions,
pursuant to uniform regulations promulgated under this Act, as the Federal
land manager concerned deems necessary to carry out the purposes of this
Act.
(e) Each permit under this section shall identify the individual who shall
be responsible for carrying out the terms and conditions of the permit and
for otherwise complying with this Act and other law applicable to the permitted activity.
(~ Any permit issued under this section maybe suspended by the Federal
bnd manager upon his determination that the permittee has violated any
provision of subsection (a), (b), or (c)of section 6. Any such permit maybe
revoked by such Federal land manager upon assessment of a civil penalty
under section 7 against the permittee or upon the permittee’s conviction
under section 6.
(g)(1) No permit shall be required under this section or under the Act
of June 8, 1906 (16 U.S.C. 431), for the excavation or removal by any
Indian tribe or member thereof of any archaeological resource located on
Indian hnds of such Indian tribe, except that in the absence of tribal bw
regulating the excavation or removal of archaeological resources on Indian
lands, an individual tribal member shall be required to obtain a permit
under this section.
(2) In the case of any permits for the excavation or removal of any archaeological resource located on Indian lands, the permit may be granted
only after obtaining the consent of the Indian or Indian tribe owning or
having jurisdiction over such lands. The permit shall include such terms
and conditions as may be requested by such Indian or Indian tribe.
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(h)(1) No permit or other permission shall be required under the Act of
~~ed8;~~~~t~i~
s~;~:~ 431-433), for any ativity for which a permit is
(2) Any permit issued. under the Act of June 8, 1906, shall remain in
effect according to its terms and conditions following the enactment of this
Act. No permit under this Act shall be required to carry out any activity
under a permit issued under the Act of June 8, 1906, before the date of
the enactment of this Act which remains in effect as provided in this paragraph, and nothing in this Act shall modify or affect any such permit.
(i) Issuance of a permit in accordance with this section and applicable
regulations shall not require compliance with section 106 of the Act of
October 15, 1966 (80 S@t. 917, 16 U.S.C. 470~.
O) Upon the written request of the Governor of any State, the Federal
land manager shall issue a permit, subject to the provisions of subsections
(b)(3), (b)(4), (c), (e), (f), (g), (h), and (i) of this section for the purpose of
conducting archaeological research, excavation, removal, and curation, on
behalf of the State or its educational institutions, to such Governor or to
such designee as the Governor deems qualified to carry out the intent of
this Act. (93 Stat. 722; 16 U.S.C. $ 470cc)
EXPLANATORY
NOTE
References in tie Text. The Act of June
8, 1906(34 Stat.225), referred to in subsectionsQ) and (h) of the text, is the Antiquities
Act of 1906.It authorizesthe Presidentto set
asideNatioml Monuments,requirespermits
for examinationand excavationof ruins,and

prohibitsdestructionof antiquities.The 1906
Act does not appearherein. The Act of October 15, 1966,referred to in subsectionO)
of the text, is the National Historic PreservationAct. The 1966Act appearsin Volume
IV in chronolo#cal order.

See. 5. [Promulgation
of regulations for exchange and disposition of
archaeological resourees.]-The
Secretary of the Interior may promulgate
regulations providing for—
(1) the exchange, where appropriate, between suitable universities,
museums, or other scientific or educational institutions, of archaeological
resources removed from public lands and Indian lands pursuant to this
Act, and
(2) the ultimate disposition of such resources and other resources removed pursuant to the Act of June 27, 1960 (16 U.S.C. 469-469c) or the
Act of June 8, 1906 (16 U.S.C. 431-433).
Any exchange or ultimate disposition under such regulation of archaeological resources excavated or removed from Indian lands shall be subject
to the consent of the Indian or Indian tribe which owns or has jurisdiction
over such lands. Following promulgation of regulations under this section,
notwithstanding any other provision of law, such regulations shall govern
the disposition of archaeological resources removed from public lands and
Indian lands pursuant to this Act. (93 Stat. 724; 16 U.S.C. ~ 470dd)
EXPLANATORY
NOTE
References in the Text. The Act of June
27, 1960 (74 Stat. 220), referred to in the

text, dealswith the presemationof historical
and archaeolo@caldata threatenedby con-
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Presidentto set aside National Monuments,
requirespermits for examinationand excavation of ruins,and prohibitsdestructionof
antiquities.The 1906 Act does not appear
herein.

Sec. 6. [Prohibited ac@— Criminal penalties for knowing violations—
Effmtive dat+Exemptions
from penalty.]-(a)
No person may excavate,
remove, damage, or otherwise alter or deface any archaeological resource
located on public lands or Indian lands unless such activity is pursuant to
a permit issued under section 4, a permit referred to in section 4(h)(2), or
the exemption contained in section 4(g)(l).
o) No person may sell, purchase, exchange, transport, receive, or offer
to sell, purchase, or exchange any archaeological resource if such resource
was excavated or removed from public lands or Indian lands in violation
of—
(1) the prohibition contained in subsection (a), or
(2) any provision, rule, regulation, ordinance, or permit in effect under
any other provision of Federal law.
(c) No person may sell, purchase, exchange, transport, receive, or offer
to sell, purchase, or exchange, in interstate or forei~ commerce, any archaeological resource excavated, removed, sold, purchased, exchanged,
transported, or received in violation of any provision, rule, regulation, ordinance, or permit in effect under State or local law.
(d) Any person who knowingly violates, or counsels, procures, solicits,
or employs any other person to violate, any prohibition contained in subsection (a), (b), or (c) of this section shall, upon conviction, be fined not
more than $10,000 or imprisoned not more than one year, or both: Prwided,
hwmer, That if the commercial or archaeological value of the archaeological
resources involved and the cost of restoration and repair of such resources
exceeds the sum of $5,000, such person sbll be fined not more than

$20,000 or imprisoned not more than two years, or both. In the case of a
second or subsequent such violation upon conviction such person shall be
fined not more than $100,000, or imprisoned not more than five years, or
both.
(e) The prohibitions contained in this section shall take effect on the date
of the enactment of this Act.
(~ Nothing in subsection ~)(l) of this section shall be deemed applicable
to any person with respect to an archaeological resource which was in the
lawful possession of such person prior to the date of the enactment of this
Act.
(g) Nothing in subsection (d) of this section shall be deemed applicable
to any person with respect to the removal of arrowheads located on the
surface of the ground. (93 Stit. 724; 16 U.S.C. $ 470ee)
sec. 7. [Civil penalty-Factors
for determining amount—EXemption—
Judicial review—Fafinre
to pay penalty-Action
by Attorney ~ner~—
Procedural ties for hearings.]-(a)(l)
Any person who violates any prohibition contiined in an applicable regulation or permit issued under this
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Act may be assessed a civil penalty by the Federal land manager concerned.
No penalty maybe assessed under this subsection unless such person is given
notice and opportunity
for a hearing with respect to such violation. Each
violation shall be a separate offense. Any such civil penalty may be remitted
or mitigated by the Federal land manager concerned.
(2) The amount of such penalty shall be determined under regulations
promulgated pursuant to this Act, taking into account, in addition to other
factors—
(A) the archaeological
or commercial value of the archaeological
resource involved. and

(B) the cost of restoration and repair of the resource and the archaeological site involved.
Such regulations shall provide that, in the case of a second or subsequent
violation by any person, the amount of such civil penalty may be double
the amount which would have been assessed if such violation were the first
violation by such person. The amount of any penalty assessed under this
subsection for any violation shall not exceed an amount equal to double
the cost of restoration and repair of resources and archaeological sites damaged and double the fair market value of resources destroyed or not recovered.
(3) No penalty shall be assessed under this section for the removal of
arrowheads located on the sutiace of the ground.
(b)(l) Any person aggrieved by an order assessing a civil penalty under
subsection (a) may file a petition for judicial review of such order with the
United States District Court for the District of Columbia or for any other
district in which such a person resides or transacts business. Such a petition
may only be filed within the 30-day period beginning on the date the order
making such assessment was issued. The court shall hear such action on the
record made before the Federal land manager and shall sustain his action
if it is supported by substantial evidence on the record considered as a
whole.
(2) If any person fails to pay an assessment of a civil penalty—
(A) after the order making the assessment has become a final order
and such person has not filed a petition for judicial review of the order
in accordance with paraWaph (1), or
(B) after a court in an action brought under paragraph (1) has entered
a final judgment upholdlng the assessment of a civil penalty,
the Federal land managers may request the Attorney General to institute
a civil action in a district court of the United States for any district in which
such person is found, resides, or transacts business to collect the penalty
and such court shall have jurisdiction to hear and decide any such action.
In such action, the validity and amount of such penalty shall not be subject
to review.
(c) Hearings held during proceedings for the assessment of civil penalties
authorized by subsection (a) shall be conducted in accordance with section
554 of title 5 of the United States Code. The Federal land manager may
issue subpenas for the attendance and testimony of witnesses and the pro-
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duction of relevant papers, books, and documents, and administer oaths.
Witnesses summoned shall be paid the same fees and mileage that are paid
to witnesses in the courts of the United States. In case of contumacy or
refusal to obey a subpena served upon any person pursuant to this paragraph, the district court of the United States for any district in which such
person is found or resides or transacts business, upon application by the
United States and after notice to such person, shall have jurisdiction to issue
an order requiring such person to appear and give testimony before the
Federal land manager or to appear and produce documents before the
Federal tid
manager, or both, and any failure to obey such order of the
court may be punished by such court as a contempt thereof. (93 Stat. 725;
16 U.S,C. $ 470~
EXPLANATORY
NOTE
Merenee in tie TexL Section554of Title
5 of the U.S. Code, referred to in sukction
(c) of the text, dealswith proceduralmatters
inadministrativehearings.Section554ispart
of the Act of June 11, 1946, as amended,

knownasthe AdministrativeProcedure Act.
Extractsfrom Title 5 appear in Volume 111,
Appendix,h~nning at page 1927,andin the
Appendix in SupplementI.

Sec. 8. [Reward for information furnished-Forfeiture
of archaeological resources, vehicles and equipment involved in violation—Violations
involving
Indian lands.]-(a)
Upon the certification of the Federal land
manager concerned, the Secretary of the Treasury is directed to pay from
penalties and fines collected under sections 6 and 7 an amount equal to
one-half of such penalty or fine, but not to exceed $500, to any person who
furnishes information which leads to the finding of a civil violation, or the
conviction of criminal violation, with respect to which such penalty or fine
was paid. If several persons provided such information, such amount shall
be divided among such persons. No officer or employee of the United States
or of any Stite or local government who furnishes information or renders
service in the performance of his official duties shall be eligible for payment
under this subsection.
@) All archeological
resources with respect to which a violation of subsection (a), (b), or (c) of section 6 occurred and which are in the possession
of any person, and all vehicles and equipment of any person which were
used in connection with such violation, may be (in the discretion of the
court or administrative law judge, as the case may be) subject to forfeiture
to the United States upon—
(1) such person’s conviction of such violation under section 6,
(2) assessment of a civil penalty against such person under section 7
with respect to such violation, or
(3) a determination
by any court that such archaeological
resources,
vehicles, or equipment were involved in such violation.
(c) In cases in which a violation of the prohibition contained in subsection
(a), @), or (c) of section 6 involve archaeological
resources excavated or
removed from Indian lands, the Federal land manager or the court, as the
case may be, shall provide for the payment to the Indian or Indian tribe
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involved of all penalties collected pursuant to section 7 and for the transfer
to such Indian or Indian tribe of all items forfeited under this section. (93
S@t. 726; 16 U.S.C. $ 470gg)
Sec. 9. [Disclosure
of information
concerning
nature and location of
archaeological
resour~~~est
by State Governor.]-(a)
Information
concerning the nature and location of any archaeological resource for which
the excavation or removal requires a permit or other permission under this
Act or under any other provision of Federal law may not be made avaibble
to the public under subchapter 11 of chapter 5 of title 5 of the United States
Code or under any other provision of law unless the Federal land manager
concerned determines that such disclosure would—
(1) further the purposes of this Actor
the Act of June 27, 1960 (16
U.S.C. 469-469c), and
(2) not create a risk of harm to such resources or to the site at which
such resources are located.
~) Notwithstanding
the provisions of subsection (a), upon the written
request of the Governor of any State, which request shall state—
(1) the specific site or area for which information is sought,
(2) the purpose for which such information is sought,
(3) a commitment by the Governor
to adequately protect the confidentiality of such information to protect the resource from commercial
exploitation,
the Federal land manager concerned shall provide to the Governor information concerning
the nature and location of archaeological
resources
within the State of the requesting Governor.
(93 Stat. 727; 16 U.S.C. $
470hh)
EXPLANATORY
NOTE
References in tie TexL Su~hapter 11of
Chapter 5 of Title 5 of the U.S. Code, referred to in the text, ispartof theAct ofJune
11, 1946,as amended,knownas the AdministrativeProcedure Act. Subchapter11deals
generally with agency prwedures, including
makingrecordsavaihble to the public under
the Freedom of Information Act. Extracts
from Title 5 appearin Volume111,Appendix,

beginningat page 1927,and in theAppendix
in SupplementI. The Act of June 27, 1960
(74 Stat. 220), also referred to in the text,
dealswith the preservationof Mstoricaland
archaeologicaldata threatenedby construction of damsand other projects on Federal
lands.The 1960 Act appearsin Volume III
at page 1553.

Sec. 10. [Rules and Re~lations.]-(a)
The Secretaries of the Interior,
Agriculture and Defense and the Chairman of the Board of the Tennessee
Valley Authority, after consultation with other Federal land ~nagers,
Indian tribes, representatives
of concerned State agencies, and after public
notice and hearing, shall promulgate such uniform rules and regulations as
may be appropriate to carry out the purposes of this Act. Such rules and
regulations may be promulgated
only after consideration of the provisions
of the American Indian Religious Freedom Act (92 Stat. 469; 42 U.S.C.
1996). Each uniform rule or regulation promulgated
under this Act shall
be submitted on the same calendar day to the Committee on Energy and
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Natural Resources of the United States Senate and to the Committee on
interior and Insular Affairs of the United Stites House of Representatives,
and no such uniform rule or regulation may take effect before the expiration
of a period of ninety calendar days following the date of its submission to
such Committees.
(b) Each Federal land manager shall promulgate such rules and regulations, consistent with the uniform rules and regulations under subsection
(a), as may be appropriate
for the carrying out of his functions and authorities under this Act. (93 Stat. 727; 16 U.S.C. $ 470ii)
Sec. 11. [Communication,
cooperation
and exchange of information—
resources data base.]-The
Secretary of the
Expansion of archaeological
Interior shall take such action as may be necessary, consistent with the
purposes of this Act, to foster and improve the communication, cooperation,
and exchange of information between—
(1) private individuals having collections of archaeological
resources
and data which were obtained before the date of the enactment of this
Act, and
(2) Federal authorities responsible for the protection of archaeolo~cal
resources on the public lands and Indian lands and professional archaeologists and associations of professional archaeologists.
In carrying out this section, the Secretary shall, to the extent practicable
and consistent with the provisions of this Act, make efforts to expand the
archaeological
data base for the archaeological
resources of the United
States through increased cooperation between private individuals referred
to in paragraph (1) and professional archaeologists and archaeological
organi=tions.
(93 Stat. 727; 16 U.S.C. $ 470j)
Sec. 12. [Relationship
with ofier
laws—Applicability—No
effect on
non-public or non-Indian land.]-(a)
Nothing in this Act shall be construed
to repeal, modify, or impose additional restrictions on the activities permitted under existing laws and authorities relating to mining, mineral leasing, reclamation, and other multiple uses of the public lands.
(b) Nothing in this Act applies to, or requires a permit for, the collection
for private purposes of any rock, coin, bullet, or mineral which is not an
under uniform regulations proarchaeological
resource, as determined
mulgated under section 3(1 ).
(c) Nothing in this Act shall be construed to affect any land other than
public land or Indian land or to affect the lawful recovery, collection, or
sale of archaeological resources from land other than public land or Indian
land. (93 Stat. 727; 16 U.S.C. $ 470kk)
and summary of activiSec. 13. [Annual Report— Recommendations
ties.]—As
part of the annual report required to be submitted to the specified committees of the Congress pursuant to section 5(c) of the Act of June
27, 1960 (74 Stat. 220; 16 U.S.C. 469-469a), the Secretary of the Interior
shall comprehensively
report as a separate component on the activities carried out under the provisions of this Act, and he shall make such recommendations as he deems appropriate as to changes or improvements needed
in the provisions of this Act. Such report shall include a brief summary of
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the actions undertaken by the Secretary under section 11 of this Act, relating to cooperation
with private individuals. (93 Sht. 727; 16 U.S.C. $
47011)
EXPLANATORY
NOT=
Wference in he Text. The Act ofJune 27,
1960 (74 Stat. 220), referred to in the text,
deals with the preservationof historicaland
archaeolo@caldata threatenedby construction of dams and other projects on Federal
lands.The 1960 Act appearsin Volume 111
at page 1553.

~@slative History. H.R. 1525, Public
Law 9695 in the 96thCongress.Repfied in

House from Interior and Insular Affairs;
H.R. Rept. No. 96-311.PassedHouseJuly 9,
1979.S. 490 reported in Senatefrom Energy
and Natural Resources;S. Rept. No. 96-179.
H.R. 1525passedSenate,asamended,in lieu
of S. 490July 30, 1979.House agreesto SenateamendmentswithanamendmentOctober
12, 1979. Semte concursin House amendment October 17, 1979.

December

28, 1979

3180

FEASIBILITY
WATER

STUDY—YAKIMA
ENHANCEMENT

RIVER BASIN
PROJECT

An act to authotie the Secrewy of the Interior to engage in a feasibilitystudy.(Act of
December 28, 1979,Public Law 96-162,93 Stat. 1241)

[Authorization of feasibility study for Yakima River Basin Water Enhancement Project.]-The
Secretary of the Department of the Interior is
authorized and directed to conduct a feasibility study of the Yakima River
Basin Water Enhancement Project, which shall include an analysis by the
United States Geological Survey of the water-supply data for the Yakima
River Basin. The Secretary is authorized to accept moneys from the State
of Washington or other persons or entities, public or private, to assist in
the financing of the feasibility study. (93 Stat. 1241)
EXPLANATORY
NOTm
Not -fied.
This Act is not codified in
the U.S. Code.
h@slatiw Histo~. S. 585,Publichw 96162in the 96thCongress.Reported in Senate
from Energyand NaturalResourcefiS. Rept.
No. 96-248. Passed SenateJuly 23, 1979.

H.R. 2757 reported in House from Interior
and InsularAffaiw, H.R. Rept. No. 96-601.
H.R. 2757 passed House, paswge mcated,
andS. 585,asamended,passedin lieuthereof
December10, 1979.Senateconcursin House
amendmentsDecember 18, 1979.

December
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LAKE TEXANA
An act to changethe name of the Palmetto Bend Reservoir on the Navidad River in Texas
to L&e Texam. (Act of December 29, 1979,Public ~w 96-172,93 SQt. 1286)

[Nmne change: Palmetto knd Reservoir to Lake Texana.]—The
Palmetto Bend Reservoir on the Navidad River near Edna, Texas, authorized
to be constructed by the Act entitled “An Act to authorize the Secretary
of the Interior to construct, operate, and maintain stage 1 and to acquire
lands for stage 2 of the Palmetto Bend reclamation project, Texas, and for
other purposes”, approved October 12, 1968 (82 Stat. 999), shall be known
as Lake Texana. Any reference in any law, regulation, map, document,
record, or other paper of the United States to such reservoir shall be considered to be a reference to Lake Texana. (93 Stat. 1286)
EXPUNATORYNOT=
Not -A
This Act is not c~led
in
the U.S. Code.
Refe-ce b tie TmL The Act of October
12, 1968,referred to in the text, appearsin
Volume IV in chronologicalorder.
~slative
History. H.R. 2771, Public

Law 96-172in the 96th Congress.Reported
in House from Interior and InsularAffairs
H.R. Rept. No. 96-142. PassedHouse May
21, 1979. Reported in Semte from Energy
and Natuml Resource%S. Rept. No. 96-482.
PassedSenateDecember 20, 1979.
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An act to consentto the amendedBear River Compct between the S@tesof Utah, Idaho,
and Wyoming. (Act of February8, 1980,Public Law 96-189,94 Stit. 4)

[See. 1. Con=nt of Con~ess
to amend compact.]-[T]he
consent of
Congress is given to the amended Bear River Compact between the States
of Idaho, Utah, and Wyoming. Such compact reads as follows:
“AMENDED

BEAR RIVER

COMPACT

“The State of Idaho, the State of Utah and the State of Wyoming, acting
through their respective Commissioners after negotiations participated in
by a representative of the United States of America appointed by the President, have agreed to an Amended Bear River Compact as follows:
“ARTICLE

I

“A. The major purposes of this Compact are to remove the causes of
present and future controversy over the distribution and use of the waters
of the Bear River; to provide for efficient use of water for multiple purposes;
to permit additional development of the water resources of Bear River; to
promote interstate comity; and to accomplish an equitable apportionment
of the waters of the Bear River among the compacting States.
“B. The physical and all other conditions peculiar to the Bear River
constitute the basis for this Compact. No general principle or precedent
with respect to any other interstate stream is intended to be established.
“ARTICLE

II

“As used in this Compact the term
“ 1. ‘Bear River’ means the Bear River and its tributaries

from its source

in the Uinta Mountains to its mouth in Great Salt Lake;
“2. ‘Bear Lake’ means Bear Lake and Mud Lake;
“3. ‘Upper Division’ means the portion of Bear River from its source in
the Uinta Mountains to and includlng Pixley Dam, a diversion dam in the
Southeast Quarter of Section 25, Township 23 North, Range 120 West,
Sixth Principal Meridian, Wyoming;
“4. ‘Central Division’ means the portion of Bear River from Pixley Dam
to and includlng Stewart Dam, a diversion dam in Section 34, Township
13 South, Range 44 East, Boise Base and Meridian, Idaho;
“5. ‘Lower Division’ means the portion of the Bear River between Stewart
Dam and Great Salt Lake, includlng Bear Lake and its tributary drainage;
“6. ‘Upper Utah Section Diversions’ means the sum of all diversions in
second-feet from the Bear River and the tributaries of the Bear River joining the Bear River upstream from the point where the Bear River crosses
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the U@h-Wyoming
State line above Evanston, Wyoming, excluding the
diversions by the Hilliard East Fork Canal, Lannon Canal, Lone Mountain
Ditch, and Hilliard West Side Canal;
“7. ‘Upper Wyoming Section Diversions’ means the sum of all diversions
in second-feet from the Bear River main stem from the point where the
Bear River crosses the U@h-Wyoming State line above Evanston, Wyoming,
to the point where the Bear Riv~sr crosses the Wyoming-Utah State line
east of Woodruff, Utah, and including the diversions by the Hilliard East
Fork Canal, Lannon Canal; Lone Mountain Ditch, and Hilliard West Side
Canal;
“8. ‘Lower IJmh Section Diversions’ means the sum of all diversions in
second-feet from the Bear River nmainstem from the point where the Bear
River crosses tlhe Wyoming-Utah :State line east of Woodruff, Utah, to the
point where the Bear river crosses the Utah-Wyoming State line northeast
of Randolph, lJtah;
“9. ‘Lower Wyoming Section Diversions’ means the sum of all diversions
in second-feet from the Bear River main stem from the point where the
Bear River crosses the Utah-Wyoming State line northeast of Randolph to
and including Ithe diversion at Pixley Dam;
“10. ‘Commission’ means the IBear River Commission, organized pursuant to Article 111 of this Compact;
“11. ‘Water user’ means a person, corporation, or other entity having a
right to divert water from the Bear River for beneficial use;
“12. ‘Seconcl-foot’ means a flow of one cubic foot of water per second
of time passing a given point;
“13. ‘Acre-foot” means the quantity of water required to cover one acre
to a depth of cme foot, equivalent to 43,560 cubic feet;
“14. ‘Biennium’ means the 2-year period commencing on October 1 of
the first odd-numbered year aftelr the effective date of this Compact and
each 2-year period thereafter;
“15. ‘Water year’ means the period beginning October 1 and ending
September 30 of the following year;
“16. ‘Direct :flow’ means all wate!r flowing in a natural watercourse except
water released from storage or imported from a source other than the Bear
River watershed;
“17. ‘Border Gaging Station’ means the stream flow gaging station in
Idaho on the Bear River above Thomas Fork near the Wyoming-Idaho
boundary line in the Northeast Quarter of the Northeast Quarter of Section
15, Township 14 South, Range 46 &st, Boise Base and Meridian, Idaho;
“18. ‘Smiths Fork’ means a Be:ir River tributary which rises in Lincoln
County, Wyoming, and flows in a general southwesterly direction to its
confluence with Bear River near Cokeville, Wyoming,
“19. ‘Grade Creek’ means a Smiths Fork tributary which rises in Lincoln
County, Wyoming, and flows in a westerly direction and in ifi natural channel is tributary to Smiths Fork in Section 17, Township 25 North, Range
118 West, Sixth Principal Meridian, Wyoming;
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“20. ‘Pine Creek’ means a Smiths Fork tributary which rises in Lincoln
County, Wyoming, emerging from its mountain canyon in Section 34,
Township 25 North, Range 118 West, Sixth Principal Meridian, Wyoming,
and in its natural channel is tributary to Smiths Fork in Section 36, Township 25 North, Range 119 West, Sixth Principal Meridian, Wyoming,
“21. ‘Bruner Creek’ and ‘Pine Creek Springs’ means Smiths Fork tributaries which rise in Lincoln County, Wyoming, in Sections 31 and 32,
Township 25 North Range 118 West, Sixth Principal Meridian, and in their
natural channels are tributary to Smiths Fork in Section 36, Township 25
North, Range 119 West, Sixth Principal Meridian, Wyoming;
“22. ‘Spring Creek’ means a Smiths Fork tributary which rises in Lincoln
County, Wyoming, in Sections 1 and 2, Township 24, Range 119 West,
Sixth Principal Meridian, Wyoming, and flows in a general westerly direction to its confluence with Smiths Fork in Section 4, Township 24 North,
Range 119 West, Sixth Principal Meridian, Wyoming;
“23. ‘Sublette Creek’ means the Bear River tributary which rises in Lincoln County, Wyoming, and flows in a general westerly direction to its
confluence with Bear River in Section 20, Township 24 North, Range 119
West, Sixth Principal Meridian, Wyoming
“24. ‘Hobble Creek’ means the Smiths Fork tributary which rises in Lincoln County, Wyoming, and flows in a general southwesterly direction to
its confluence with Smiths Fork in Section 35, Township 28 North, Range
118 West, Sixth Principal Meridian, Wyoming;
“25. ‘Hilliard East Fork Canal’ means that irrigation canal which diverts
water from the right bank of the East Fork of Bear River in Summit County,
Utah, at a point West 1,310 feet and North 330 feet from the Southeast
corner of Section 16, Township 2 North, Range 10 fist, Salt Lake Base
and Meridian, Utah, and runs in a northerly direction crossing the UtahWyoming State line into the southwest Quarter of Section 21, Township
12 North, Range 119 West, Sixth Principal Meridian, Wyoming;
“26. ‘Larmon Canal’ means that irrigation canal which diverts water from
the right bank of the Bear River in Summit County, Utah, East 1,480 feet
from the West Quarter corner of Section 19, Township 3 North, Range
10 East, Salt Lake Base and Meridian, Utah, and runs in a northerly direction crossing the Utah-Wyoming State line into the South Half of Section
20, Township 12 North, Range 119 West, Sixth Principal Meridian, Wyoming;
“27. ‘Lone Mountiin Ditch’ means that irri~tion canal which diverts
water from the right bank of the Bear River in Summit County, Utah,
North 1,535 feet and East 1,120 feet from the West Quarter corner of
Section 19, Township 3 North, Range 10 fist, Salt Lake Base and Meridian,
Utah, and runs in a northerly direction crossing the Utah-Wyoming State
line into the South Half of Section 20, Township 12 North, Range 119
West, Sixth Principal Meridian, Wyoming;
“28. ‘Hilliard West Side canal’ means that irrigation canal which diverts
water from the right bank of the Bear River in Summit County, Utah, at
a point North 2,190 feet and East 1,450 feet from the South Quarter corner
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of Section 13, Township 3 North, Range 9 fist, Salt Lake Base and Meridian, Utah, alnd runs in a northerly direction crossing the Utah-Wyoming
State line into the South Half of Section 20, Township 12 North, Range
119 West, Sixth Principal Meridian, Wyoming;
“29. ‘Francis Lee Canal’ means that irrigation canal which diverts water
from the left bank of the Bear River in Uinta County, Wyoming,
in the
Northeast Quarter corner of Section 30, Township 18 North, Range 120
West, Sixth Principal Meridian, Wyoming, and runs in a westerly direction
across the Wyoming-Utah
State line into Section 16, Township 9 North,
Range 8 bt,
Salt Lake Base and Meridian, Utah;
“30. ‘Chapman Canal’ means that irrigation canal which diverts water
from the left bank of the Bear River in Uinta County, Wyoming, in the
Northeast Quarter of Section 36, Township 16 North, Range 121 West,
Sixth Principal Meridian, Wyoming, and runs in a northerly direction crossing over the low divided into the Saleratus drainage basin near the Southeast
corner of Section 36, Township 17 North, Range 121 West, Sixth Principal
Meridian, Wy(~ming, and then in a general westerly direction crossing the
Wyoming-Utah
State line;
“31. ‘Neponset
Reservoir’
means that reservoir located principally in
Sections 34 arid 35, Township 8 North, Range 7 Wst, Salt Lake Base and
Meridian, Utah, having a capacity of 6,900 acre-feet.
“ARTICLE

III

agency to be
“A. There is hereby created aln interstate administrative
known as the ‘Bear River Commission’ which is hereby constituted a legal
entity and in such name shall exercise the power hereinafter specified. The
Commission shall be composed ojf nine Commissioners, three Commissioners representing
each signatory State, and if appointed by the President,
one additional Commissioner
representing
the United States of America
who shall serve as chairman, without vote. Each Commissioner, except the
chairman, shall have one vote. The State Commissioners shall be selected
in accordance with State law. Six Commissioners
who shall include two
Commissioners from each State skll constitute .a quorum. The vote of at
least two-thircls of the Commissioners
when a quorum is present shall be
necessary for the action of the Commission.
“B. The compensation
and e>~penses of each Commissioner
and each
adviser shall be paid by the government which he represents. All expenses
incurred by the Commission in the administration of this Compact, except
those paid by the United States c)f America, shall be paid by the signatory
States on an equal basis.
“C. The Commission shall hav+epower to:
“ 1. Adopt bylaws, rules, and regulations not inconsistent with this Compact;
“2. Acquire, hold, convey or otherwise dispose of property;
“3. Employ such persons and contract for such services as may be necessary to carqr out its duties under this Compact;
“4. Sue and be sued as a legal entity in any court of record of a signatory
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State, and in any court of the United States having jurisdiction
of such
action;
‘‘ 5. Co-operate
with State and Federal agencies in matters relating to
water pollution of interstate significance;
“6. Perform all functions required of it by this Compact and do all things
necessary, proper or convenient in the performance of its duties hereunder,
independently
or in co-operation with others, including State and Federal
agencies.
“D. The Commission sbll:
‘‘ 1. Enforce this Compact and its order made hereunder by suit or other
appropriate action;
“2. Compile a report covering the work of the Commission and expenditures during the current biennium, and an estimate of expenditures for
the following biennium and transmit it to the President of the United States
and to the Governors of the signatory States on or before July 1 following
each biennium.
“ARTICLE

IV

“Rights to direct flow water shall be administered in each signatory State
under State law, with the following limitations:
“A. When there is a water emergency, as hereinafter defined for each
division, water shall be distributed therein as provided below.
“ 1. Upper Division
“a. When the divertible flow as defined below for the upper division
is less than 1,250 second-feet, a water emergency shall be deemed to exist
therein and such dlvertible flow is allocated for diversion in the river
sections of the Division as follows:
“Upper Utah Section Diversions—O.6
percent,
“Upper Wyoming Section Diversions—49. 3 percent,
“Lower U&h Section Diversions—40.5
percent,
“Lower Wyoming Section Diversions—9.6
percent.
“Such divertible flow shall be the total of the following five items:
“(1) Upper Utah Section Diversions in second-feet,
“(2) Upper Wyoming Section Diversions in second-feet,
“(3) Lower Utah Section Diversions in second-feet,
“(4) Lower Wyoming Section Diversions in second-feet,
“(5) The flow in second-feet passing Pixley Dam.
“b. The Hilliard fist Fork Canal, Lannon Canal, Lone Mountain Ditch,
and Hilliard West Side Canal, which divert water in Utah to irrigate lands
in Wyoming, shall be supplied from the divertible flow allocated to the
Upper Wyoming Section Diversions.
“c. The Chapman, Bear River, and Francis Lee Canals, which divert
water from the main stem of Bear River in Wyoming to irrigate lands in
both Wyoming and Utah, shall be supplied from the divertible flow allocated to the Upper Wyoming Section Diversions.
“d. The Beckwith Quinn West Side Canal, which diverts water from
the main stem of Bear River in Utah to irrigate lands in both Utah and
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Wyoming,
shall be supplied from the divertible
flow allocated to the
Lower Utah Section Diversions.
“e. lf for any reason the aggTegate of all diversions in a river section
of the Upper Division does not equal the allocation of water thereto, the
unused portion of such allocation shall be available for use in the other
river sections in the Upper Division in the following order: (1) In the
other river section of the same State in which the unused allocation occurs; and (2) in the river sections of the other State. No permanent right
of use shall be established by the distribution of water pursuant to this
paragraph e.
“f. Water allocated to the several sections shall be distributed in each
section in accordance with Smte law.
“2. Central Division
“a. When either the divertible flow as hereinafter defined for the Central Division is less than 870 second-feet, or the flow of the Bear River
at Border Gaging Station is less than 350 second-feet, whichever shall
first occur, :1 water emergency shall be deemed to exist in the Central
Division and the total of all diversions in Wyoming from Grade Creek,
Pine Creek, Bruner Creek and Pine Creek Springs, Spring Creek, Sublette Creek, Smiths Fork, and all the tributaries of Smiths Fork above
the mouth of Hobble Creek including Hobble Creek, and from the main
stem of the Bear River between Pixley Dam and the point where the
river crosses the Wyoming-ldaho
State line near Border shall be limited
for the benefit of the State of Idaho, to not exceeding forty-three (43)
percent of the divertible flow. The remaining fifty-seven (57) percent of
the divertible
flow shall be available for use in Idaho in the Central
Division, but if any portion of such allocation is not used therein it shall
be available for use in Idaho in the Lower Division.
“The divertible flow for the Central Division shall be the total of the
following three items:
“(l) Diversions in second-feet in Wyoming consisting of the sum of all
diversions from Grade Creek, Pine Creek, Bruner Creek and Pine Creek
Springs, Spring Creek, Sublette Creek, and Smiths Fork and all the tributaries of Smiths Fork above the mouth of Hobble Creek including
Hobble Creek, and the main stem of the Bear River between Pixley Dam
and the point where the river crosses the Wyoming-Idaho
State line near
Border, Wyoming.
“(2) Diversions in second-feet in Idaho from the Bear River main stem
from the point where the river crosses the Wyoming-Idaho
State line
near Border to Stewart Dam including West Fork Canal which diverts at
Stewart Dam.
“(3) Flow in second-feet of the Rainbow Inlet Canal and of the Bear
River passing downstream from Stewart Dam.
“b. The Cook Canal, which diverts water from the main stem of the
Bear River in Wyoming to irrigate lands in both Wyoming and Idaho,
shall be considered a Wyoming diversion and shall be supplied from the
divertible flc)w allocated to Wyoming.
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“c. Water allocated to each State shall be distributed in accordance
with State law.
“3. Lower Division
boundary line is
“a. When the flow of water across the Idaho-Utah
insufficient to satisfy water rights in Utah, covering water applied to

beneficial use prior to January 1, 1976, any water user in Utah may file
a petition with the Commission alleging that by reason of diversions in
Idaho he is being deprived of water to which he is justly entitled, and
that by reason thereof, a water emergency exists, and requesting distribution of water under the direction of the Commission. If the Commission
finds a water emergency exists, it shall put into effect water delivery
schedules based on priority of rights and prepared by the Commission
without regard to the boundary line for all or any part of the Division,
and during such emergency, water shall be delivered in accordance with
such schedules by the State official charged with the administration of
public waters.
“B. The Commission shall have authority upon its own motion (1) to
declare a water emergency in any or all river divisions based upon its determination that there are diversions which violate this Compact and which
encroach upon water rights in a lower State, (2) to make appropriate orders
to prevent such encroachments, and (3) to enforce such orders by action
before State administrative officials or by court proceedings.
“C. When the flow of water in an interstate tributary across a State
boundary line is insufficient to satisfy water rights on such tributary in a
lower State, any water user may file a petition with the Commission alleging
that by reason of diversions in an upstream State he is being deprived of
water to which he is justly entitled and that by reason thereof a water
emergency exists, and requesting distribution of water under the direction
of the Commission. If the Commission finds that a water emergency exists
and that interstate control of water of such tributary is necessary, it shll
put into effect water delivery schedules based on priority of rights and
prepared without regard to the State boundary line. The State officials in
charge of water distribution on interstate tributaries may appoint and fix
the compensation and expenses of a joint water commissioner for each
tributary. The proportion of the compensation and expenses to be paid by
each State shall be determined by the ratio between the number of acres
therein which are irrigated by diversions from such tributary, and the total
number of acres irrigated from such tribumry.
“D. In preparing interstate water delivery schedules the Commission,
upon notice and after public hearings, shall make findings of fact as to the
nature, priority, and extent of water rights, rates of flow, duty of water,
irrigated acreages, types of crops, time of use, and related matters; provided
that such schedules shall recognize and incorporate therein priority of water
rights as adjudicated in each of the signatory States. Such findings of fact
shall, in any court or before any tribunal, constitute prima facie evidence
of the facts found.
“E. Water emergencies provided for herein shall terminate on September
30 of each year unless terminated sooner or extended by the Commission.

February3,

1980
AMENDED

BEAR RIVER
“ARTICLE

COMPACT

3189

V

“A. Water rights in the Lower Division acquired under the laws of Idaho
and Utah covering water applied to beneficial use prior to January 1, 1976,
are hereby recognized and shall be administered in accordance with State
law based on priority of rights ~Isprovided in Article IV, paragraph A3.
Rights to water first applied to beneficial use on or after January 1, 1976,
shall be satisfied horn the respective allocations made to Idaho and Utah
in this paragraph and the water allocated to each State shall be administered
in accordance with State law. Subject to the foregoing provisions, the remaining water in the Lower Division, including ground water tributary to
the Bear River, is hereby apportioned for use in Idaho and Utah as follows:
“(l) Idaho shall have the first right to the use of such remaining water
resulting in an annual depletion of not more than 125,000 acre-feet.
“(2) Utah shall have the second right to the use of such remaining water
resulting in an annual depletion of not more than 275,000 acre-feet.
“(3) Idaho and Utah shall each have an additional right to deplete annually on an equal basis, 75,000 acre-feet of the remaining water after the
rights provided by subparagraphs (1) and (2) above have been satisfied.
“(4) Any rt:maining water in the Lower Division after the allocations
provided for in subparagraphs (1), (2), and (3) above have been satisfied
shall be divided; thirty (30) percent to Idaho and seventy (70) percent to
Utah.
“B. Water allocated under the above subparagraphs shall be charged
against the State in which it is used regardless of the location of the point
of diversion.
“C. Water depletions permitted under provisions of subparagraphs (l),
(2), (3), and (4) above, shall be calculated and administered by a Commissionapproved procedure.
“ARTICLE

VI

“A. Existing storage rights in reservoirs constructed
prior to FebrLlary 4, 1955, are as follows:
``I&ho ................................................
........... ....................................
“uti
``Wyoming ..........................................

above Stewart Dam

324 acre-feet
11,850 acre-feet
2,150 acre-feet

“Additional
rights are hereby ~nted
to store in any water year above
Stewart Dam, 35,500 acre-feet of Bear River water and no more under
this paragraph for use in Utah a~nd Wyoming; and to store in any water

year in Idaho or Wyoming on Thomas Fork 1,000 acrefeet of water for
use in Idaho. Such additional storage rights shall be subordimte to, and
shall not be exercised when the effect thereof will be to impair or interfere
with (1) existing direct flow rights for consumptive use in any river division
and (2) existfig storage rights above Stewart Dam, but shall not be subordinate to any right to store water in Bear Lake or elsewhere below Stewart
Dam. One-half of the 35,500 acre-feet of additional storage right above
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Stewart Dam so granted to Utah and Wyoming is hereby allocated to Utah,
and the remaining one-half thereof is allocated to Wyoming.
“B. In addition to the rights defined in Paragraph A of this Article,
further storage entitlements above Stewart Dam are hereby granted. Wyoming and Utah are granted an additional right to store in any year 70,000
acre-feet of Bear River water for use in Utah and Wyoming to be divided
equally; and Idaho is granted an additional right to store 4,500 acre-feet
of Bear River water in Wyoming or Idaho for use in Idaho. Water rights
granted under this paragraph and water appropriated, including ground
water tributary to Bear River, which is applied to beneficial use on or after
January 1, 1976, shall not result in an annual increase in depletion of the
flow of the Bear River and its tributaries above Stewart Dam of more than
28,000 acre-feet in excess of the depletion as of January 1, 1976. Thirteen
thousand (13 ,000) acre-feet of the additional depletion above Stewart Dam
is allocated to each of Utah and Wyoming, and two thousand (2,000) acrefeet is allocated to Idaho.
“The additional storage rights provided for in this Paragraph shall be
subordinate to, and shall not be exercised when the effect thereof will be
to impair or interfere with (1) existing direct flow rights for consumptive
use in any river division and (2) existing storage rights above Stewart Dam,
but shall not be subordinate to any right to store water in Bear Lake or
elsewhere below Stewart Dam; provided, however, there shall be no diversion of water to storage above Stewart Dam under this Paragraph B when
the water surface elevation of Bear Lake is below 5,911.00 feet, Utah Power
& Light Company datum (the equivalent of elevation 5,913.75 feet based
on the sea level datum of 1929 through the Pacific Northwest Supplementary Adjustment of 1947). Water depletions permitted under this Paragraph
B shall be calculated and administered by a Commission-approved
procedure.
“C. In addition to the rights defined in Article VI, Paragraphs A and B,
Idaho, U@h and Wyoming are granted the right to store and use water
above Stewart Dam that otherwise would be bypassed or released from
Bear Lake at times when all other direct flow and storage rights are satisfied.
The availability of such water and the operation of reservoir space to store
water above Bear Lake under this paragraph shall be determined by a
Commission-approved
procedure. The storage provided for in this Paragraph shall be subordinate to all other storage and direct flow rights in the
Bear River. Storage rights under this Paragraph shall be exercised with
equal priority on the following basis: six (6) percent thereof to Idaho; fortyseven (47) percent thereof to Utah; and forty-seven (47) percent thereof
to Wyoming.
“D. The waters of Bear Lake below elevation 5,912.91 feet, Utah Power
and Light Company Bear Lake datum (the equivalent of elevation 5,915.66
feet based on the sea level datum of 1929 through the Pacific Northwest
Supplementary Adjustment of 1947) shall constitute a reserve for irrigation.
The water of such reserve shall not be released solely for the generation
of power, except in emergency, but after release for irrigation it may be
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used in generating power if not inconsistent with its use for irrigation. Any
water in Bear Lake in excess of that constituting the irrigation reserve may
be used for the generation of power or for other beneficial uses. As new
reservoir capacity above the Stewart Dam is constructed to provide additional storage lpursuant to Paragraph A of this Article, the Commission shall
make a findin{~ in writing as to the quantity of additional storage and shall
thereupon make an order increasing the irrigation reserve in accordance
with the’ following table:
Lake surfaceelemtion
“Additional Storage
Umh Power and Light Company,
(Acr*feet)
Bear Lake datum
5,000................................................................................................................... 5,913.24
10,000................................................................................................................ 5913,56
15,000................................................................................................................ 5:913.87
20,000................................................................................................................. 5,914.15
25,000................................................................................................................. 5,914.41
30.000................................................................................................................ 5,914.61
35,500................................................................................................................. 5,914.69
36,500................................................................................................................. 5,914.70

“E. Subject to existing rights, each State shall have the use of water,
including Woundwater, for ordinary domestic, and stock watering purposes,
as determined by State law and slhall have the right to impound water for
such purposes in reservoirs having storage capacities not in excess, in any
case, of 20 acrefeet, without deduction from the allocation made by paragraphs A, B, and C of this Article.
“F. The storage rights in Bear Lake are hereby recognized and confirmed
subject only to, the restrictions hereinbefore recited.
“ARTICLE

VII

“It is the policy of the signatory States to encourage additional projects
for the development of the water lresources of the Bear River to obtain the
m=imum ben~eficial use of water with a minimum of waste, and in furtherance of such policy, authority is granted within the limitations provided
by this Compact, to investigate, plan, construct, and operate such projects
without regard to State boundaries, provided that water rights for each
such project sh~all,except as provided in Article VI, paragraphs A and B,
thereof, be subject to rights therefore initiated and in good standing.
“AKrICLE

VIII

“A. No State shall deny the right of the United States of America, and
subject to the conditions hereinafter contained, no State shall deny the right
of another signatory Smte, any person or entity of another signatory State,
to acquire righlts to the use of water or to construct or to participate in the
construction and use of diversion works and storage reservoirs with ap
purtenant worlks, canals, and conduits in one State for use of water in
another State, either directly or by exchange. Water rights acquired for
out-of-state use shall be appropriated in the Smte where the point of diversion is located in the manner provided by bw for appropriation of water
for use within such State.
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“B. Any signatory Sate, any person or any entity of any signatory Sate,
shall have the right to acquire in any other signatory State such property
rights as are necessary to the use of water in conformity with this Compact
by donation, purchase, or, as hereinafter provided through the exercise of
the power of eminent domain in accordance with the law of the Shte in
which such property is located. Any signatory State, upon the written request of the Governor of any other signatory State for the benefit of whose
water users property is to be acquired in the State to which such written
request is made, shall proceed expeditiously to acquire the desired property
either by purchase at a price acceptable to the requesting Governor, or if
such purchase cannot be made, then through the exercise of its power of
eminent domin and shall convey such property to the requesting State or
to the person, or entity designated by its Governor provided, that all costs
of acquisition and expenses of every kind and nature whatsoever incurred
in obtaining such property shall be paid by the requesting Smte or the
person or entity designated by its Governor.
“C. Should any facility be constructed in a signatory State by and for the
benefit of another signatory State or persons or entities therein, as above
provided, the construction, repair, replacement, maintenance and operation
of such facility shall be subject to the hws of the State in which the facility
is located.
“D. In the event lands or other taxable facilities are acquired by a signatory State in another signatory Smte for the use and benefit of the former,
the users of the water made available by such facilities, as a condition precedent to the use thereof, shall pay to the political subdivisions of the State
in which such facilities are located, each and every year during which such
rights are enjoyed for such purposes, a sum of money equivalent to the
average of the amount of taxes annually levied and assessed against the land
and improvements thereon during the ten years preceding the acquisition
of such land. Said payments shall be in full reimbursement for the loss of
mxes in such political subdivision of the State.
“E. Rights to the use of water acquired under this Article shall in all
respects be subject to this Compact.
“ARTICLE

IX

“Stored water, or water from another watershed maybe turned into the
channel of the Bear River in one State and a like quantity, with allowance
for loss by evaporation, transpiration, and seepage, may be taken out of
the Bear River in another State either above or below the point where the
water is turned into the channel, but in making such exchange the replacement water shall not be inferior in quality for the purpose used or diminished in quantity. Exchanges shall not be permitted if the effect thereof is
to impair vested rights or to cause damage for which no compensation is
paid. Water from another watershed or source which enters the Bear River
by actions within a State may be claimed exclusively by that State and use
thereof by that State shall not be subject to the depletion limitations of
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Articles IV, V and VI. Proof of any claimed increase in flow shall be the
burden of the State making such claim, and it shall be approved only by
the unanimous, vote of the Commission.
“ARTICLE

X

“A. The following rights to th~e use of Bear River
terstate canals are reco~ized
ancl confirmed.

HllEard%t Fork...................................
Chapman................................................

FrancisLee .............................................

1914
8-13-86
8-13-86
4-12-12
5-3-12
5-21-12
2-6-13
8-2845
1879
1879

water carried

28.00
16.46
98.46
.57
4.07
10.17
.79
]134.00
2.20
7.41

in in-

2,644
1,155
6,892
40
285
712
55

Wyoming
Wyoming
Umh
Wyoming
U@h
Utih
Wyoming

154
519

Wyoming
Utih

acrw theW~ming-Uti
we ~ie
“lUtiWk rightM ftereinretimed mt to exc~ 184wend-f&t w k a~
intheC~pm -l at,my timefor fillingtheNepnset R~oir, for irn~tionof lmd inUti md br otherpu~~.
The stora~ rightin Nepnw R&woir is for 6,900 acrefm, whichis a mm~~t
Uti k& ~itd abve.

P

of theitiqtion fightfor the

“All other rights to the use of water carried in interstate canals and
ditches, as adjudicated in the State in which the point of diversion is located,
are recognized and confirmed.
“B. All interstate rights shall be administered by the State in which the
point of diversion is located and during times of water emergency, such
rights shall be jhlled from the allocations specified in Article IV hereof for
the Section in which the point of diversion is located, with the exception
that the diversion of water into the Hilliard East Fork Canal, Lannon Canal,
Lone Mountain Ditch, and Hilliard West Side Canal shall be under the
administration of Wyoming. During times of water emergency these canals
and the Lone Mountain Ditch shall be supplied from the allocation specified
in Article IV for the Upper Wyoming Section Diversions.
“ARTICLE

XI

“Applications for appropriation:, for change of point of diversion, place
and nature of use, and for exchange of Bear River water shall be considered
and acted uponl in accordance with the law of the State in which the point
of diversion is located, but no such application shall be approved if the
effect thereof will be to deprive any water user in another State of water
to which he is (entitled, nor shall any such application be approved if the
effect thereof will be an increase in the depletion of the flow of the Bear
River and its tributaries beyond the limits authorized in each State in Articles IV, V and VI of this Compalct. The official of each State in charge
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of water administration shall, at intervals and in the format established by
the Commission, report on the status of use of the respective allocations.
“ARTICLE XII
“Nothing in this Compact shall be construed to prevent the United States,
a signatory State or political subdivision thereof, person, corporation, or
association, from instituting or maintaining any action or proceeding, legal
or equitable, for the protection of any right under State or Federal law or
under this Compact.
“ARTICLE XIII
“Nothing contained in this Compact shall be deemed:
‘‘ 1. To affect the obligations of the United States of America to the Indian
tribes;
“2. To impair, extend or otherwise affect any right or power of the United
States, its agencies or instrumentalities involved herein; nor the capacity of
the United States to hold or acquire additional rights to the use of the water
of the Bear River;
“3. To subject any property or rights of the United States to the laws of
the states which were not subject thereto prior to the date of this Compact;
“4. To subject any property of the United States to taxation by the States
or any subdivision thereof, nor to obligate the United States to pay any
State subdivision thereof for loss of taxes.
“ARTICLE XIV
“At intervals not exceeding twenty years, the commission shall review the
provisions hereof, and after notice and public hearing, may propose amendments to any such provision, provided, however, that the provisions contained herein shall remain in full force and effect until such proposed
amendments have been ratified by the legislatures of the signatory States
and consented to by Congress.
“ARTICLE XV
“This Compact may be terminated at any time by the unanimous agreement of the signatory States. In the event of such termination all rights
established under it shall continue unimpaired.
“ARTICLE XVI
“Should a court of competent jurisdiction hold any part of this Compact
to be contrary to the constitution of any signatory State or to the Constitution of the United Stites, all other severable provisions of this Compact
shall continue in full force and effect.
“ARTICLE XVII
“This Compact shall be in effect when it shall have been ratified by the
Legislature of each signatory State and consented to by the Congress of
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the United Swtes of America. Notice of ratification by the legislatures of
the signatory States shall be given by the Governor of each signatory State
to the Governor of each of the other signatory States and to the President
of the United States of America, and the President is hereby requested to
give notice to the Governor of each of the signatory States of approval by
the Congress of the United States of America.
“In Witness Whereof, the Commissioners and their advisers have executed this Compact in five originals, one of which shall be deposited with
the General St;rvices Administration of the United Smtes of America, one
of which shall lbe forwarded to the Governor of each of the signatory S~tes,
and one of which shall be made a part of the permanent records of the
Bear River Commission.
“Done at Salt Lake City, Utah, this 22nd day of December, 1978.
“For the State of Idaho:
“(s) Clifford J. Skinner
“(s) J. Daniel Roberts
“(s) Don W. Gilbert
“For the State of Utih:
“(s) S. Paul Holmgren
“(s) Simeon Weston
“(s) Daniel F. Lawrence
“For the Stalte of Wyoming
“(s) Georf;e L. Christopulos
“(s) J. W. Myers
“(s) John A. Teichert
“Approved:
“Wallace N. Jibson
“Represerltative of the United S@tes of America
“Attest:
“Daniel F, Lawrence
“Secretary of the Bear River Commission.”
EXPLANATORY NOTSS

Not Codified. ~rhisAct is not codified in
the U.S. Code.
Cross Reference and Amendments to
Ori#nd Bear Mver Compact.Congressc<msentedto the originalBear River Compactby
the Act of March 17, 1958 (Public Law 85348, 72 Stat. 38). The 1958 Act appearsin
Volume 11at page 1398.Some of the major
amendmentsto the!Compactconminedin the
1978Act are the additionof the purposeto
accomplishanequitableapportionmentof the
waters of the Bear River among the compactingsmtesin Article 1, paragraphK, the
insertionof a new Article V; the addhion of

new paragraphsB and C to Article VI (formerly Article V); and the eliminationof the
requirementthatthe Bear River Commission
file an annualreport with tie Presidentand
Governorsof si~tory states,formerly containedin paragraphD of Article 111.
Le@slative History. H.R. 4320, Public
Law 96-189in the 96th Congress.Reported
in House from Interior and InsularAffaiw,
H.R. Rept. No. 524.PassedHouseNovember
27, 1979. PassedSenateJanuary23, 1980.
See also S. Rept. No. 526 on S. 1489,which
wss pas~d by the Senateon December 20,
1979.
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OF ARCHAEOLOGICAL
RESOURCES—ANIMASLAPLATA AND DOLORES PROJECTS

An act to more adequatelyprotect archeologicalresourcesin southwesternColorado. (Act of
July 2, 1980,Pubhc Law 96-301,94 S@t. 832)

[Expenditures authorizd
for prot=tion
of archeological resources in
Animas-LaPlati
and Dolores projeets-Limitation-Nonreimbuma~lli~.]—Notwithstanding
the limitation on appropriations contained in section 7 of the Act of June 27, 1960, as amended (74 Stat. 220; 16 U.S.C.
469-469c), effective October 1, 1980, the Secretary of the Interior is authorized to expend from funds appropriated pursuant to the authorizations
contained in the Act of September 30, 1968 (82 Stat. 897; 43 U.S.C. 620a1), entitled “The Colorado River Basin Project Act”, such sums as are
necessary for the survey, recovery, protection, preservation, and display of
archeological resources in the area of the Animas–LaPlata and Dolores
projects of the United States Water and Power Resources Service: Prwided,
That such expenditures shall not exceed 4 per centum of the total amount
authorized to be appropriated for such projects, and shall be considered
nonreimbursable project costs. (94 Stat. 832)
EXPLANATORY NOT=

Not CodifiA This Act is not cdlfied in
the U.S. Code.
Reference in the TexL Section7, formerly
section4, of the Act of June27, 1960(Public
Law 86-523, 74 Stat. 221, 16 U.S.C. $
469c(a)),referred to in the text, wasrenumbered andamendedby section1(9) of theAct
of May 24, 1974(Public Law 93-291,88 Stat.
175).Section7 providesthat,for thepurpose
of preserving historical and archaeological
data threatenedby dam constructionor alterationsof terrain,federal agenciesresponsible for constructionprojectsmay assistthe
Secretaryof the Interior and/or transferto
the Secretarynot more thanone per centum
of the toti amountauthorizedto be appr~
priated for the project, except the one per
centumKmitationdoes not apply to projects
involving $50,000 or less.The 1960Act ap
pearsin Volume III at page 1533.Section7
ap~ars in SupplementI asan amendmentto
the 1960Act.
Referenm in he TexL The stitutory citationto the Act of September30, 1968(82
S@t. 897; 43 U.S.C. $ 620a-1)containedin
the text is section 501@) of the Colorado

River Basin Project Act. Section 501@) directsthe Secretaryof the Interior to proceed
asnearlyaspracticablewiththe construction
of the Animas-LaPlata, Dolores, Dallas
Creek, West Divide, and SanMiguel projects
@rdtipating
projectsof the Colorado River
Storage Project) concurrentlywith the constructionof the Central Arizona Project, to
the end thatsuchprojectswill be completed
no laterthanthedateof firstdetiveryof water
from the Central Arizom Project. The Colorado River StorageProject Act (Act of April
11, 1956, 70 Stat. 105, 43 U.S.C. $$6206200)appearsinVolume11atpage 1248.The
Colorado River BasinProjectAct (Act of Sep
tember 30, 1968, 82 Stat. 886, principally
classifiedto Chapter32of Thle 43 of the U.S.
Code, sections1501-1514,1521-1528,15411544,and 1551-1556)appearsin Volume IV
in chronologicalorder.
Legislative History. H.R. 5731, Public
Law 9&301 in the 96th Congress.Reported
in House from Interior and InsularAffairx
H.R. Rept. No. 96826. PassedHouse May
18, 1980.PassedSenateJune 26, 1980.
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LINING

OF BESSEMER

DITCH

An act to authorizethe Secre@ry of the Interior to designand constructa gunite lining on
certainreachesof the BessemerMtch in the vicinity of Pueblo, Colorado, to prevent or
reduce~epage damageon adjacentprc,perties,andfor other purposes.(Act ofJuly 9, 1980,
Pub. L. 96-309,94 Stat.940)

[Sec. 1. %retary
of the Interior authorized to line Bessemer Ditch—
Disclaimer of liabifi~.]-The
Secretary of the Interior is authorized to
design and construct a gunite lining on approximately eight thousand feet
of the Bessemer Ditch in the vicinity of Pueblo, Colorado, to prevent or
reduce seepage damage on adjacent properties. Nothing in this Act shall
be construed in any administrative or judicial proceeding as establishing
congressional acquiescence or approval of any theory of Federal liability for
damages or as establishing a precedent for Federal liability or responsibility
in any situation similar to that addressed by this Act. (94 Stat. 940)
Sec. 2. [Lining costi included as capital costs of Fryingpan-Arkansas
project-Responsibility
for lining maintenance.]-The
design and construction costs of the works authorized by this Act shall be included as
capital costs of Pueblo Dam and Reservoir, Fryingpan-Arkanms
Project,
Colorado, ancl shall be allocated to the purposes served by Pueblo Dam
and Reservoir in accordance witkt procedures established pursuant to Federal Reclamation Law. The Bessemer Irrigating Ditch Company, which
owns, operates, and maintains the Bessemer Ditch, shall be responsible for
maintaining or rephcing the completed gunite lining authorized by this
Act. (94 Stat. 940)
Sec. 3. [Appropriation
authorkation.]-There
is hereby authorized to
be appropriated for fiscal year II981 for the design and construction of
approximately eight thousand feet of gunite lining on the Bessemer Ditch
in the vicinity of Pueblo, Colorado, the sum of $1,500,000 (based on OCtober 1979 prices), plus or minus such amounts, if any, as may be justified
by reason of clhanges of construction costs as indicated by engineering cost
indices applicable to the type of construction involved. (94 Stat. 940)
EXPM,NATORY NOTM

Not @fid
‘rhls Act is not cdlfied. in
the U.S. Code.
Referenm in &e T~t. The Fryingpan-.ArkansasProject,referred to in Section2 of the
text, wasauthorizedby the Act of August 16,
1962(76 Stat.389), whichappearsin Volume

111at page 1670.
~lative
History. S. 2546, Pubhc Law
96-309 in the 96th Congress. Reported in
Semte from Energy and Natud Resource~
S. Rept. No. 96-750.PassedSenateMay 22,
1980.P-d
HouseJune 27, 1980.
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An actto authorizeFederalparticipationin streamrectification,Tfilty River Division,Centml
Valley project, California,and for other purposes.(Act of September4, 1980,Pubfic Law
96-335,94 Stat. 1062)

[Sec. 1. Secretary authorized to design, construct, operate and maintain
sand dredging system and debris dam-Contract
authorized with State
of California for design, construction, operation, or maintenance of sand
dredging system.] —The Secretary of the Interior, acting through the Commissioner of Reclamation, is authorized to design, construct, operate, and
maintain, or to contract with the State of California for the design, construction, operation, or maintenance of, a sand dredging system on the
Trinity River immediately downstream from Grass Valley Creek, a tributary
of the Trinity River, and a debris dam and associated facilities on Grass
Valley Creek, in Trinity County, California, in general conformity to the
plan of development described and set forth in the grass Valley Creek
Sediment Control Study, April 1978, prepared for the Trinity River Basin
Fish and Wildlife Task Force: Prtided,
That any such contract entered into
pursuant to this section shall be effective only to such extent or in such
amounts as are provided in advance in appropriation Acts. (94 Stat. 1062)
Sec. 2. [Contract with State of California shall provide for matching
funds.]-The
contract authorized by section 1 of this Act shall provide
that the State of California, on a dollar-for-dollar basis, will match the funds
provided by the Water and Power Resources Service for constructing, op
crating, and maintaining the sand dredging system. (94 Stat. 1062)
Sec. 3. [Authorization of appropriations-All
costs nonreimbursable
Preconditions
to expenditure of funds.]-There
is authorized to be appropriated for fiscal year 1982 and thereafter, to remain available untd
expended the sum of $3,500,000 (April 1978 price levels), plus or minus
such amounts, if any, as may be justified by reason of ordinary fluctuations
in construction costs indexes applicable to the type of construction involved
herein. There are also authorized to be appropriated such sums as may be
required for the Federal share of operation and maintenance. All costs
incurred pursuant to this Act shall be nonreimbursable and nonreturnable.
No funds shall be expended hereunder until the Board of Supervisors of
Trinity County adopts adequate timber road and subdivision standards to
protect the Grass Valley Creek watershed, and until an agreement has been
executed with the State of California which shall provide that the State of
California, on a dollar-for-dollar basis, will match the funds provided by
the Water and Power Resources Service for constructing, operating, and
maintaining the sand dredging system. (94 Stat. 1062)
EXPLANATORY NOTES

Not @fied.
the U.S. Code.

This Act is not codified in

h#sIative Hbtory. H.R. 507, PubficLaw
96-335 in the 96th Con~ess. Reported in
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House from Inte!rior and Insular Affairs;
H.R. Rept. No. 96-514.Pa-d House Oct&
ber 22, 1979.Reported in Semte from IEnerW and NaturalResources;S. Rept. No. 96-
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893. Passed Senate, amended, August 18,
1980. House concursin Senateamendment
August 21, 1980.
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AMEND

COLORADO
RIVER BASIN SALINITY CONTROL
AMEND SMALL RECLAMATION
PROJECTS ACT

ACZ

An act to increasethe appropriationsceihng for title I of the Colorado River BasinSalinity
Control Act (the Act of June 24, 1974; 88 Stat. 266), to increase the appropriations
authori=tion for the SmallRecbmation ProjectsAct of 1956(70 Stat.1044),andfor other
purposes.(Act of September4, 1980,Pubtichw 96-336,94 Stat. 1063)

[T]he Act ofJune 24, 1974 (hereafter referred to as the “Act”), is hereby
amended as follows:
See. 1. [Nonreimbursabdity
of desalting plant costs-Autiofin
use of
Navajo Station power and energy for desdting—~ndltions
on such
use— Precondition
of alternate
sources
of supply
analysis—
Authorization of future purdases of supplement
power and energy.]—
Section 10 l@)(2) is amended, by inserting “(A)” after “(2)”, by deleting
the last sentence of the paragraph, and by adding thereafter the following:
“(B) The Secretary is authorized to use electrical power and energy
available from the Navajo Generating Station which is in excess of the
Central Arizona Project pumping requirements
for the purpose of
supplying power and energy requirements of the desalting plant and
protective pumping well field constructed pursuant to title I of the Act:
Prwided,
That revenues credited to the Lower Colorado River Basin
Development Fund shall not be diminished below those amounts which
would have accrued had the power been marketed at the rate determined
by the Secretary of Energy for the sale of power from the Navajo Generating
Station to utilities and public entities, as a result of the use of power and
energy for the desalting, protective pumping works, and other uses
authorized by law, and that power and energy from the Navajo Generating
Station shall be used first to meet the pumping requirements of the Central
Arizona Project and after those needs have been met, for the desalting and
protective pumping facilities constructed pursuant to title I of the Act, and
finally for other uses: Prtidedfurther,
That prior to obtaining power from
the Navajo Generating Station under the authority of this subsection, the
Secretary shall complete an analysis of alternative sources of supply,
includlng but not limited to the possibility of developing an agreement with
the Republic of Mexico whereby the United States (or a non-Federal entity)
would enter into contractual arrangements with Mexico for a sufficient
supply of power to operate the desalting pht,
the regulatory pumping
fields and appurtenant facilities.
“(C) Effective October 1, 1979, and to such extent and in such amounts
as are provided in advance in appropriation Acts, the Secretary of the
Interior is authorized to purchase supplemental power and energy as
required for the purposes of supplying the power and energy requirements
of the desalting plant and protective pumping well field.”. (94 Stat. 1063;
43 U.s.c. $ 1571@))
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EXPLANATORY
Nom
Reference b tie! T=t. The Colorado Ril~er isamendedby sections1-7of thisAct, appars
BasinSalinityControl Act (Act of June 24, in Volume IV in chronolo~cal order.
1974,PublicLaw 93-320,88Sat. 266),wh~ch

See. 2. [Watf:rs used for mitiga~tion of habitat losses.]—Section
101(c)
is amended by inserting “, Colorado River waters used for the mitigation
of fish and wildlife habitat losses” after “from the desalting plant” in two
places. (94 Stat. 1063; 43 U.S.C. $ 1571(c))
Sec. 3. [Contlraet terms for watelr delivery from well field for municipal,
industrial, or irrigation purposes— Acreage limitations not applicable to
private lands.]-Section
103(a) o,f the Act is amended by adding a new
subsection (4) as follows:
“(4) Hfectivt: October 1, 1979, and to such extent and in such amounts
as are provided in advance in appropriation Acts, enter into contracts under
the terms and conditions of the Act of June 17, 1902 (43 U.S.C. 371 et.
seq.) as amended and supplemented for the delivery of water from said well
field to entities within the United Stites for municipal and industrial or
irrigation purposes: Provided, That such contracts for municipal and
industrial purposes shall contain terms and conditions as subs~ntially
provided in section 9(c)(l ) of the Reclamation Project Act of 1939, and that
contracts for replacement irrigation water supplies to prevent damage to
existing water users on privately developed lands include water charges no
greater than if such water users had continued to pump their own wells
without the United States lowerin~g the water table and that the acreage
limitation and related provisions of the Rechation
Law will not be
applicable to such privately developed lands: Provtied firther,
That no
contract shall be entered which will impair the ability of the United States
to continue to deliver to Mexico on the land boundary at San Luis and in
the Limitrophe Section of the Colorado River downstream from Morelos
Dam approximately one hundred and forty thousand acre-feet annually,
consistent with the terms contained in Minute No. 242 of the IBWC~’ (94
Stat. 1064; 43 U.S.C. $ 1573(a))
EXPLANATORY
NOTE
-ference in the!Tat. Section 9(c)(1) of
the RechmationProject Act of 1939(53 Stat.
1187,1194;43 U.S.C.$ 485h(c)),referred to
in the text, specifiesthe repaymentprovisions

for fixed obligationcontractsto furnishwater
for municipalwater supplyor miscellaneous
purposes.The 1939Act appearsin Volume I
at page 634.

See. 4. [Disposal of lands and facilities-Revenues
credited to Treasury
&neral Fund.]—A new section 106 shall be added to the Act, as follows,
and succeeding sections shall be numbered accordingly:
“Sec. 106. The Secretary is herelby authorized to administer and dispose
of lands and interests in lands acq~uired, and facilities constructed under
this title, and revenues received in connection with this authority shall be
credited to the general fund of tht: Treasury.”. (94 Stat. 1064; 43 U.S.C.
~ 1576)
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Sec. 5. [Increased
authorization
of appropriations—Implement
improved desalinization tihniques
into plant design. ]-Section
108 of
the Act is changed to section 109 and effective October 1, 1979, is amended
by striking the first sentence and inserting in lieu thereofi “There is hereby
authorized
to be appropriated
the sum of $356,400,000
for the
construction of the works and accomplishment of the purposes authorized
in sections 101, 102, 103, and 110, of which $3,579,000 is authorized for
mitigation of fish and wildlife losses associated with replacement of the
Coachella Carol in California, and $6,960,000 is authorized for mitigation
of fish and wildlife losses associated with the Desalting Complex Unit and
the Protective and Regulatory Pumping Unit in Arizona, based on January
1979, prices plus or minus such amounts as may be justified by reason of
ordinary fluctuation in construction costs involved therein, and such sums
as may be required to operate and maintain such works and to provide for
such modifications as may be made pursuant to section 104. In order to
provide for the utilization of significant improvements in desalinization
technologies which may have been developed since the Bureau’s evaluation,
the Secretary is directed to evaluate such cost effective improvements and
implement such improved designs into the plant operations when the
evaluation indicates that cost savings will result: Prmided, howaer, Tkt no
more than five percent of the amount authorized to be appropriated is used
for these purposes.”. (94 Stat. 1064; 43 U.S.C. $ 157g)
%.6.
[Authorization of measures to mitigate loss of fish and wfldlife
habitat<osta
nonreimbursable.]—A
new section 110 shall be added to
the Act, as follows:
“See. 110. Effective October 1, 1979, and to such extent and in such
amounts as are provided in advance in appropriate Acts, in order to provide
measures determined by the Secretary of the Interior to be appropriate to
mitigate loss of fish and wildlife habitat associated with other measures taken
under this title:
“(a) The Secretary is authorized to—
“(1) acquire lands by purchase, eminent domain, or exchange;
“(2) dispose of land, facilities, and equipment;
“(3) construct,
operate, maintain, and make replacements
of
facilities: Provided,
however, That no funds will be provided for
operation, maintenance, or replacement of non-Federal facilities.
“(b) All costs authorized by this section are nonreimbursable.”.
(94
Stat. 1065; 43 U.S.C. $ 1579)
*.
7. [Definitions-Navajo
Generating Station-Terms
defin~
in
Colorado River Compact.]—A
new section 111 shall be added to the Act,
as follows:
“SW. 111. As used in this title:
“(a) Navajo Generating Station means—
“(1) the United States entitlement to a portion of the output of
power and energy from the Navajo Generating Station, Page,
Arizona, pursuant to United States participation in that generating
station;
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“(2) inl the event tbt said United Stites entitlement is integrated
with other generating facilities, then Navajo Generating Station
means that amount of power and energy from the integrated system
which is attributable to the United States Navajo entitlement;
“(3) when the Navajo Generating Station is replaced at the end of
its useful life or an alternative resource is established, then Navajo
Generating Station means an amount of power and energy equivalent
to the present United States entitlement from Navajo, from the
replacement resource.
“@) All terms used herein that are defined in the Colorado River
Compact shall have the meanings therein defined.”. (94 Stat. 1065; 43
U.S.C. $ 1580)
%. 8. [Increase in appropriations
authorized for Small Reclamation
Projects Act-No
interest on repayment of sums for portion of project
providing benefits to U.S. facility]—The
Small Reclamation Projects Act
of 1956 (70 Stat. 1044) as amended, is further amended as follows:
(a) Effective October 1, 1980, section 10, as amended, is further
amended by (deleting “$400,000,000”
and inserting in lieu thereof the
amount of “$600,000,000”.
(94 Stat. 1065; 43 U.S.C. $ 422j)
(b) Subsection (c) of section 5, as amended, is further amended by
adding the following “Except that portion of said allocation attributable
to furnishing benefits to a facility operated by an agency of the United
States, which portion shall bear no interest;”. (94 Stat. 1065; 43 U.S.C.
$ 422e)
EXPLANATORY
NOTW
Rditor’s Nok, Anno@tions. Annomtionts
of opinions relating~to the Colorado River
BasinSahnityControl Act are found under
the Act of June 24, 1974 in Volume IV.
Annotationsof opinionsrehting to the SW”I1
Reclamation Projects Act are found ilm
VolumeII at pages1332,1336and 1338,and
in SupplementI urlder “August 6, 1956–SmallReclamationI’rejects Act:’
~slative
Hi~o~. S. 496, PubficLaw 96336 in the 96thCon&ess.Reported in 8enate
from EnergyandNaturalResources,May 15,

1979; S. Rept. No. 96-181. Passed Senate
June 4, 1979. Passed House, amended,
February 7, 1980, in fieu of H.R. 2609, as
passed. Senate concurred in House
amendments with amendments, June 24,
1980. House concurred
in Senate
amendments,August 21, 1980. Companion
bill H.R. 2609 reported in House from
Interior and InsularAffairs, May 15, 1979,
H.R. Rept. No. 96-177. Passed House
February7, 1980.
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[Exti~
from] An act to provide for an acceleratedprogram of wind energy research,development,and demonstration,to be carried out by the Departmentof EnerW with the
supportof the NationalAeronauticsand SpaceAdministrationand other Federalagencies,
and for other purposes.(Act of September8, 1980,Pubhc bw 96-345,94 Stat. 1139)

[Sec. 1. Short tide.] This Act maybe cited as the “Wind Energy Systems
Act of 1980. (94 Stat. 1139; 42 U.S.C. $9201, note)
FINDINGS AND PURPOSE

See. 2.(a)
*

*

*

*

*

is declared to be the policy of
~) [Eight-year Program— Purpose.]-It
the United States and the purpose of this Act to establish during the next
eight years an aggressive research, development, demonstration, and technology applications program for converting wind energy into electricity
and mechanical energy. It is declared to be the further policy of the United
States and the purpose of this Act that the objectives of such program are—
(1) to reduce the average cost of electricity produced by installed wind
energy systems, by the end of fiscal year 1988, to a level competitive with
conventional energy sources;
(2) to reach a total megawatt capacity in the United States from wind
energy systems, by the end of fiscal year 1988, of at least eight hundred
megawatts, of which at least one hundred megawatts are provided by
small wind energy systems; and
(3) to accelerate the growth of a commercially viable and competitive
industry to make wind energy systems available to the general public as
an option in order to reduce national consumption of fossil fuel.
DEFINITIONS

Sec. 3. For purposes of this Act—
(1) the term “wind energy system” means a system of components which
converts the kinetic energy of the wind into electricity or mechanical
power, and which comprises all necessary components, including energy
storage, power conditioning, control systems, and transmission systems,
where appropriate, to provide electricity or mechanical power for individual, residential, agricultural, commercial, industrial, utility, or governmental use;
(2) the term “small wind energy system” means a wind energy system
having a tiximum
rated capacity of one hundred kilowatts or less;
(3) the term “large wind energy system” means a wind energy system
which is not a small wind energy system;
*

*

*

*

*

—.
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means the Seeretary of EnerW. (94 Stat. 1140;
*

*

*

*

TECHNOLOGY APPLICATION

PROGRAMS

*

*

6.
*

*

*

(g) [Arrangements with appropriate Federal agencies.]-(1)
In carrying
out his duties under this Act, the Secretary is authorized to provide funds
for the accelerated procurement :md installation of small and large wind
energy systems by Federal agencies.
(2) The Secr(:tary is authorized to enter into arrangemen~ with appropriate Federal agencies, including the Water and Power Resources Services
and the Federal power marketing agencies for large wind energy systems,
to ~rry out such projects and activities as may be appropriate for the broad
technology applications of small and large wind energy systems which are
suitable and effective for use by sulch Federal agencies.
(h) [Observation, reports, and public inspection.]-The
terms and conditions prescrib(sd by the Secretary under this subsection shall require such
observation, m{Dnitoring, and reF~rting requirements as the Secretary
deems necessa~ for a period of five years and shall provide for members
of the public to view and inspect the system under reasonable conditions.
(i) [Terminations.]-New
Federal assistance for technology applications
systems shall terminate upon the appropriate determination by the Secretary, in the annual update of the comprehensive program management plan
pursuant to section 4. Termination of the small wind energy systems pro
gram shall occur when the Secretary finds that such systems have become
economically competitive with conventional energy sources, or on September 30, 1985, whichever occurs first. Termination of the large wind energy
systems program shall occur whenl the Secretary finds that such systems
have become economically competitive with conventioml energy sources,
or on September 30, 1988, whichever occurs first. (94 Stat. 1143; 42 U.S.C.
g 9205)
*

*

*

*

*

GENERAL PROVISIONS

See. 13. (a) Nothing in this Act shall be construed as preventing the
Secretary from undertaking projects or activities in addition to those specified in this Act if such projects or ;~ctivities appropriately further the purposes set forth in this subsection. (94 Stat. 1146; 42 U.S.C. $ 9212)
*

*

*

*

*
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EXPMNATORY NOTE

Histo~. H.R. 5892, Public
Law96-345in the96thCon~ess.H.R. Rept.
b~slative

No. 96-662;S. Rept.No. 96-753;H.R. Rept.
No. 96-1217(conferencerepofi).
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[E~ad from] The Ruml DevelopmentPohcy Act of 1980,an act to provide for the estab
hshmentand coordinationof ruraldevelopmentpolicy,to extend untilSeptember30, 1981,
the authori~tiolnsfor appropriationsfor Title V of the Rural DevelopmentAct of 1972,
and for other purposes.(Act of Septembr 24, 1980,PubhcLaw 96-355,94 Stat. 1171).

*

*

*

*

*

~.
9. [Authorization
for appropriations
for planning and construction+ooperative
memoranda of understanding between %retaries
of
Interior and Agridtur+Planning
and development pursuant to rules
and re~ations
of the Department of Agridture.]-(a)
There are authorized to be appropriated to the Secretary of the Interior for the fiscal
year ending September 30, 1981,$1,900,000,
which shall be used for initial
planning and construction of a rural water treatment and distribution system in portions of, but not limited to, Walworth, Edmunds, Brown, Campbell, Potter, McPherson, Faulk, H[and, Spink, and Day Counties in South
Dakota that willl furnish water for domestic and other purposes, hereafter
referred to in this section as “the WEB Rural Water Development Project”,
as generally proposed by the WEB Water Development Association, Incorporated, and as described in the special report by the Assmiation of
January 1980.
(b) Effective October 1, 1981, there are authorized to be appropriated
to the Secretary of the Interior for the further pkning
and construction
of the WEB Rural Water Development Project $68,100,000, plus or minus
such amounts, if any, as may be justified by reason of ordinary fluctuations
in development costs incurred after January 1, 1980, as indicated by the
engineering cost indices applicable to the types of construction involved
herein.
(c) Any funds appropriated under this section shall remain available until
expended.
(d) The Secretary of the Interior may enter into cooperative memoranda
of understanding with the Secretary of Agriculture as may be required to
provide service!~ to carry out the purposes of this section.
(e) The Secretary of the Interior shall use funds appropriated under this
Act to provide financial assistance to plan and develop the WEB Rural Water
Development Project under the terms and conditions of the Consolidated
Farm and Rural Development Act and the rules and regulations promulgated by the Department of Agriculture under that Act, except to the extent
such Act or rules or regulations promulgated thereunder are inconsistent
with the provisions of this section. Such funds shall be made available in a
combination of grants and loans that will provide grants for not less than
75 per centum of eligible development costs and such loans as may be
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necessary to plan and construct the WEB Rural Water Development Project.
(94 Stat. 1175; $2, Act of Sept. 30, 1982, Pub. L. 97-273,96
Stat. 1181)
EXPLANATORY
NOTM
Baekgrmmd.The WEB Rural Water De
velopment Project would furnish water by
pipeline to meet rural and urban needs,excluding irrigation, in certain counties in
SouthDakota.“WEB” standsfor Walworth,
Edmnndsand Brown Countiesin South Dakota, three of the counties that would be
servedby the project.
Not Hfied.
Section 9 of the Rural DevelopmentPohcy Act of 1980is not codified
in the U.S. Code.
1%2 Am~nL
Section2 of the Act of
September30, 1982(Pubhc Law 97-273,96
Stat. 1181)amended section9 of the Ruml
DevelopmentPohcy Act of 1980 by (1) deleting the proviso in subsection~) that the
authorization for appropriations in the
amountof $68.1millionshallterminateif legishtion reauthorizingthe Oahe Unit of the
Pick-SloanMissoufi Basinprogram has not
been enactedby September30, 1981;(2) de
Ieting the requirementin subsection(d) that
the Secretary of the Interior transfer any
finds appropriatedto the Secretaryof Agriculture,and (3) deleting the first sentence
of subsection(e) requiring the Secretaryof
Agricultureto usetransfemedfundsfor necessaryadministrativeexpensesand financial
assistance
to plananddevelop the WEB Proj-

ect pursuantto Departmentof Agriculture
rules and reguhtions and inserting in lieu
thereof the firstsentenceof subsection(e) as
it appearsin the text above. The 1982 Act
apprs h Volume IV in chronologicalorder.
Reference in the Text. The Consolidated
Farm and Rural DevelopmentAct (tide 111,
Act of August 8, 1961,Public Law 87-128,
75 Stit. 307, 7 U.S.C. ~ 1926 et seq.), formerly known as the Consolidated Farmers
Home Administration Act of 1961, as
amended,referred to in subsection(e) of the
text, dealswiththeauthorityof the Secretary
of Agricultureto makeand insureloansand
provide cretit servicesto farmers. Extracts
from the 1961 Act appear in Volume 111at
page 1606and in SupplementL
~lative
History. S. 670,PubficLaw 96355in the96thCongress.Reported in Semte
from Agriculture, Nutrition, and Forestry
May 16, 1979; S. Rept. No. 96-187.Passed
SenateJune14, 1979.H.R. 3580reported in
House from AgricultureJune 8, 1979;H.R.
Rept. No. 96-259.PassedHouse September
15, 1980. Passage vacated and S. 670,
amendedto containtext of H.R. 3580,passed
in heu thereof September 15, 1980.Semte
concursin House amendmentSeptember16,
1980.
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[E-m

from] A.naa to assistthe Statesin developing fish and wildlife conservationplans
and adons, anclfor other purposes.(Act of September29, 1980,Public Law, 96-366,94
Sat. 1322)

[Sec. 1. Sholrt tide.]-This
Act may be cited as the “Fish and Wildlife
Conservation Act of 1980”. (94 Stat. 1322; 16 U.S.C. $2901 note)
See. 2. [Findings on nongamt; fish and wil~if+Pupse
of Act—
tinservation
of nongame fish and tidife
and their habitats.]—(a) The
Congress finds and declares the following:
(1) Fish and wildlife are of ecological, educational, esthetic, cultural,
recreational, economic, and scientific value to the Nation.
(2) The improved conservation and m-gement
of fish and wildlife,
particularly lnongame fish and wildlife, will assist in restoring and maintaining fish and wildlife and in assuring a productive and more esthetically
pleasing environment for all citizens.
(3) Many citizens, particularly those residing in urban areas, have insufficient opportunity to participate in recreational and other programs
designed to foster human interaction with fish and wildlife and thereby
are unable t{) have a greater appreciation and awareness of the environment.
(4) Historically, fish and wildlife conservation programs have been focused on the more recreationally and commercially important species
within any particular ecosystem. As a consequence such programs have
been largely financed by huntimlg and fishing license revenues or excise
t~es on certain hunting and fishing equipment. These traditional financing mechanisms are neither adequate nor fully appropriate to meet
the conservation needs of nongarne fish and wildlife.
(5) Each State should be encouraged to develop, revise, and implement,
in consultation with appropriate Federal, State, and local and regional
agencies, a plan for the conservation of fish and wildlife, particularly those
species whichl are indigenous to the State.
(b) It is the purpose of this Act—
(1) to provide financial and technical assistance to the States for the
development,, revision, and implementation of conservation plans and
programs for nongame fish and wildlife; and
(2) to encourage all Federal departments and agencies to utilize their
extent practicstatutory and administrative authority, to the m~imum

able and consistent with each agency’s statutory responsibilities, to conserve and to promote conservation of nongame fish and wildlife and their
habitits, in furtherance of the provisions of this Act. (94 Stit. 1322; 16
U.s.c. $ 2901)
%. 3. [Definitions.]-As
used in this Act—
(1) The term “approved conservation plan” means the conservation
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plan of a State approved by the Secretary pursuant to section 5(a) of this
Act.
(2) The term “conservation plan” means a plan developed by a State
for the conservation of fish and wildlife which meets the requirements
set forth in section 4.
(3) The terms “conserve”, “conserving”,
and “conservation”
mean to
use, and the use of, such methods and procedures which are necessary
to ensure, to the maximum extent practicable, the well being and enhancement of fish and wildlife and their habitats for the ecological, educational, esthetic, cultural, recreational, and scientific enrichment of the
public. Such methods and procedures may include, but are not limited
to, any activity associated with scientific resources management, such as
research, census, law enforcement, habitat acquisition, maintenance, development, information, education, population manipulation, propagation, technical assistance to private landowners, live trapping, and
transplantation.
(4) The term “designated State agency” means the commission, department, division, or other agency of a State which has primary legal
authority for the conservation of fish and wildlife. If any State has placed
such authority in more than one agency, such term means each such
agency acting with respect to its assigned responsibilities but such agencies, for purposes of this Act, shall submit a single conservation plan.
(5) The term “fish and wildlife” means wild vertebrate animals that
are in an unconfined state, including, but not limited to, nongame fish
and wildlife.
(6) The term “nongame fish and wildlife” means wild vertebrate animals that are in an unconfined state and that—
(A) are not ordinarily taken for sport, fur, or food, except that if
under applicable State law, any of such animals may be taken for sport,
fur, or food in some, but not all, areas of the Smte, any of such animals
within any area of the State in which such taking is not permitted may
be deemed to be nongame fish and wildlife;
(B) are not listed as endangered species or threatened species under
the Endangered Species Act of 1973 (16 U.S.C. 1531-1543); and
(C) are not marine mammals within the meaning of section 3(5) of
the Marine Mammal Protection Act of 1972 (16 U.S.C. 1362(5)).
Such term does not include any domesticated species that has reverted
to a feral existence.
(7) The term “Secretary” means the Secretary of the Interior.
(8) The term “State” means any of the several States, the District of
Columbia, the Commonwealth of Puerto Rico, American Samoa, the
Virgin Islands, Guam, the Trust Territory of the Pacific Islands, and the
Commonwealth of the Northern Mariana Islands. (94 Stat. 1323; 16
U.s.c. $ 2902)
Sec. 4. [Elements and requirements of State consenation
plans for
non-e
fish and wildife.] —The conservation plan for any State must—
(1) provide for the vesting in the designated State agency of the overall
responsibility for the development and revision of the conservation plan;
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(2) providt: for an inventory of the nongame fish and wildlife, and such
other fish and wildlife as the designated State agency deems appropriate,
that are within the State and alre valued for ecological, educational, esthetic, cultural, recreational, economic, or scientific benefits by the public;
(3) with respect to those species identified under para~ph
(2) (hereinafter in this section referred to as “plan species’ ‘), provide for—
(A) the determination of the size, range, and distribution of their
populations, and
(B) the identification of the extent, condition, and location of their
significant habitats;
(4) identify the significant pl:oblems which may adversely affect the
plan species and their significant habitats;
(5) determine those actions which should be taken to conserve the plan
species and their significant habitats;
(6) establish priorities for implementing the conservation actions determined under paragraph (5);
(7) provide for the monitoring, on a regular basis, of the plan species
and the effectiveness of the conservation actions determined under paragraph (5);
(8) provide for plan review and revision, if appropriate, at intervals of
not more than 3 years;
(9) ensure that the public be given opportunity to make its views known
and considered during the development, revision, and implementation
of the plan; ;znd
(10) provide that the designated State agency consult, as appropriate,
with Federal agencies, and other State agencies during the development,
revision, and implementation of ltheplan, in order to minimize duplication
of efforts and to ensure that the best information is available to all such
agencies. (94 Stat. 1323; 16 U.S.C. $ 2903)
Sec. 5. [Applroval or disapproval by Secretary of Interior of State nongame conservation
plans— Statement of reasons required for disap
actions for
proval—Effec@
of approval— Eligibility of conservation
reimbursement as nongame fish and wildlife projects where no approved
plan.]—(a) (1) Any State may apply to the Secretary for approval of a
conservation plan.
(2) Applications for the approval of conservation plans shall be made and
reviewed by the Secretary in such manner as the Secretary shall by regulation prescribe:.
(3) As soon as practicable, but not later than 180 days, after the date on
which a State submits (or resubmits in the case of prior disapproval) an
application for the approval of a conservation plan the Secretary shall—
(A) approve the conservation plan, and designate it as an approved
conservation plan, if he determines that the plan—
(i) meets the requirements set forth in section 4, and
(ii) is substantial in character and design; or
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(B) disapprove the conservation plan if he determines that—
(i) the plan does not meet the requirements set forth in section 4,
or
(ii) to implement any part of the plan on the basis of the specifications,
determinations, identifications, or priorities therein would threaten the
natural stability and continued viability of any of the plan species concerned.
If the Secretary ,disapproves a plan, he shall give the State concerned a
written statement of the reasons for disapproval and provide the State
opportunity for consultation with respect to deficiencies in the plan and
the modifications required for approval.
(b) If the Secretary app~oves that conservation plan of any State under
subsection (a)—
(1) that portion of such plan that pertains to wildlife conservation
shall be deemed to be an approved plan for purposes of section 6(a)(1)
of the Act of September 2, 1937 (16 U.S.C. 669e(a)( l)), commonly
referred to as the Pittman-Robertson Wildlife Restoration Act; and
(2) that portion of such plan that pertains to fish conservation shall
be deemed to an approved plan for the purposes of section 6 (a)(1) of
the Act of August 9, 1950 (16 U.S.C. 777c(a)(l )), commonly referred
to as the Dingell–Johnson Sport Fish Restoration Act.
(c) If the Secretary approves the conservation plan of any State under
subsection (a), those conservation actions set forth in the plan which
pertain to nongame fish and wildlife shall be deemed to be eligible as
nongame fish and wildlife projects for which reimbursement is available
under section 6.
(d) In the absence of an approved conservation plan, and on a showing
of need by the State, the Secretary may deem certain conservation actions
to be nongame fish and wildlife projects for which reimbursement is
available under section 6(a)(3) if they—
(1) are consistent with such of the requirements set forth in section
4 as may be appropriate, including, but not limited to, the requirements
in paragraphs (3), (4), (5), and (7) of such section; and
(2) are substantial in character and design. (94 Stat. 1324; 16 U.S.C.
$ 2904)
EXPLANATORY NOTE

Refere-s in tie Tat. The Pittman-Rob
ertsonAct (50 Stat.917), referred to in sub
section @) of the text, outlines a method
S@tes may use to obtain benefits from the
Federal Governmentfor Statefish and wildlife managementplans.The Dingell-Johnson

*

*

*

Act (64 Stat.430), alsoreferred to in subsection @) of the text, outlinesa method S@tes
~Y use to obtiin benefitsfrom the Federal
Government for State fish restorationprograms.Neither Act appearsherein.

*

*

SW. 9. [Federal government authorized to provide resources to States
for development of conservation
plans.]—The
Secretary and the chief
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executive officer of any other appropriate Federal department or agency
may loan to any State such personnel and equipment of the department or
agency, share such scientific or other appropriate information, and provide
such other assistance as the Secretary or officer determines appropriate for
purposes of assisting any State to develop or revise conservation plans. (94
Stat. 1329; 16 U.S.C. $ 2908)
Sec. 10. [State wildlife law andl authority of Secretary of Agrictitire
not affected. ]--Nothing
in this Act shall be construed as affecting—
(1) the authority, jurisdiction, or responsibility of the State to manage,
control, or regulate fish and resident wildlife under State law;
(2) any requirement under State law that lands, waters, and interests
therein may only be acquired j~or conservation purposes if the owner
thereof is a willing seller; and
(3) the authority of the Secretary of Agriculture under the Act of March
2, 1931 (46 Stat. 1468-1469; 7 U.S.C. 426-426b). (94 Stat. 1329; 16
U.s.c. $ 2909)
EXPLAIUATORYNOTE

Reference ti tic Teti. The Act of Mar&
2, 1931 (46 Stat. 1468, 7 U.S.C. $$ 426426b), referred to in the text, directsthe Secretary of Agriculture to investigateand em-

*

*

ploy controlmethodsfor predatoryandother
animalsinjuriousto economicallybeneficial
plantand animalspeeies.The 1931Act does
not appearherein.

*

*

*

See. 12. [Dirmtor of Fish and Wtitiife Service to develop meth~
for
funding state conservation plans—-Reports to Congress.]-The
Director
of the United States Fish and Wildlife Service, in consultation with affected
parties, shall conduct a comprehensive study to determine the most equitable and effective mechanism for funding State conservation plans and
actions under this Act, including, but not limited to, funding by means of
an excise @x 011appropriate items. On or before December 31, 1984, the
Director shall report to the Committee on Environment and Public Works
of the Senate and to the Committt:e on Merchant Marine and Fisheries of
the House of Representatives the results of such study, together with his
recommendations with respect thereto. (94 Smt. 1330; 16 U.S.C. $ 2911)
EXPLAhIATORYNOTW

1982Ammdment.Section6 of the Act of
L@slative History. H.R. 3292, Public
December31, 1982 (Pubfic~w 97-396, 96 hw 96-366 in the 96th tingress. Reported
Stat.2006) amendedsection 12 by deleting in House from Merchant Marine and Pish“out of fundsavailablefor theadministrati(m eries; H.R. Rept. No. 96-168.PassedHouse
of thisAct” following“shallconduct” andby July9,1979. S. 2181reportedin Senatefrom
substituting‘‘Decelrnber31, 1984” for “the Environmentand PublicWork, S. Rept. No.
expirationof tie 3@monthperiod following 96-768. S. 2181passedSenateMay 22, 1980.
the dateof enactmentof thisAct” followirlg H.R. 3292 passedSenate,amended,Septem“On or before”. The 1982Aet does not a~ ber 9, 1980.House agrees to Senateamendpearherein.
mentsSeptember 16, 1980.
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ENERGY AND WATER
APPROPRIATION

DEVELOPMENT
ACT, 1981

[Extiati from] An ad mating appropriationsfor energyandwaterdevelopmentfor the fiscal
year ending September30, 1981,and for other purposes.(Ati of October 1, 1980,Pubfic
Law 96-367,94 Stat. 1331)
TITLE
*

I—DEPARTMENT
*

*

OF ENERGY
*

BONNEVILLE POWER ADMINISTRATION

*
FUND

[Transmission facilities approved.]-Expenditures
from the Bonneville
Power Administration Fund, established pursuant to Public Law 93-454,
are approved for construction of Southwest Oregon Service-Buckley–
Summer Lake 500 KV transmission line and related facilities; (94 Stat.
1334)
*
TITLE

*

*

III—DEPARTMENT

*

*

OF THE INTERIOR

WATER AND POWER RESOURCESSERVICE
*

*

*

CONSTRUCTION
*

*

*

*

*

PROGRAM
*

*

[Archeolo@cd
recovery at New Melones Reservoir.]-Prmided@rther,
That of the total amount appropriated in this Act not to exceed $2,000,000
is for archeological research and recovery operations, in addition to any
funds otherwise authorized for such operations, at New Melones Dam and
Reservoir, California, authorized by the Flood Control Act of 1962: (94
stat. 1340)
[Rd Fleet Dam— Nonreimbursable
costs.]—Prtided
firther, That the
Secre@ry of the Interior is authorized and directed to allocate as nonreimbursable and nonreturnable that part of the cost of constructing Red Fleet
Dam on theJensen Unit, Central Utih Project, which resulted from changes
in the design to recognize state-of-the-art criteria deemed necessary for
dam safety: (94 Stat. 1340)
*

*

*

*

*
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[Improvemelrnt of Gila River ~annel.]—Prwided
further, That of the
amount herein appropriated not Ito exceed $6,000,000 for the WelltonMohawk Irrigation and Drainage District, Glb Project, Arizona, shall be
available for improvement of the Gila River Channel to facilitate drainage
of lands within the District under a repayment obligation heretofore established by existing contract between the Secretary of the Interior and
the District: (94 Stat. 1340)
[Fremont-Madison
Irrigation District rehabfitation
program.]-Pr~
vided~urther, That of the amount herein appropriated not to exceed $10,000
shall be available to initiate a rehabilitation and betterment program with
the Fremont–Madison Irrigation district to rehabilitate the facilities of the
Marysville, Farmer’s Own, Yellowstone, Squirrel Creek, and Silky Canal
Companies under the Act of October 7, 1949 (63 Stat. 724), as amended,
to be repaid full by the lands served and under conditions satisfactory to
the Secretary of Interior. (94 Stat. 1340)
EXPLANATORY NOTE

Referonmin tie Tex~The Act of October
7, 1949,referredt{~in the text, is the Reha*

*

bllitationand MttermentAct. The 1949Act
appearsin volume 11at ~ge 969.
*

*

[Short tifle.]--This
Act maybe cited as the “Energy
opment Appropriation Act, 1981”. (94 Stat. 1346)

*
and Water Devel-

EXPLAhIATORYNOTES

Not Hfied.
Tlhe extractsof thisAct reprinted here are lnot coMled in the U.S.
Code.
Utor’s Note, Pro~lons Repeat~ in +p
propriation Acts. Provisions whlcb are repeated in two or more appropriation acts

ap~ar herein only in the act in which first
used.
b@slative History. H.R. 7590, Public
hw 96-367in the 96thCon~ess. H.R. Rept.
No. 96-1093.S.Rept. No. 96-927.H.R. Rept.
No 96-1366(conferencere~fi).
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FEASIBILITY

STUDIES

An act to authorize the Secretaryof the Interior to engage in feasibilityinvesti~tions of
certain wter resource development=,and for other purposes.(Act of October 3, 1980,
PubhcLaw 96-375,94 Sat. 1505)

[Sec. 1. Feasibility studes aufiorizd.]-The
is hereby authorized to engage in feasibility

Secretary of the Interior
studies of the following pro-

posals:
(1) Hungry Horse Project, Hungry Horse Powerplant Enlargement and
Deregulating
Reservoir, located on the South Fork of the Flathead River
in Flathead County, Montana.
(2) Boise Project, Power and Modification Study, located in southwestern
Idaho (Ada, Boise, Canyon, Elmore, Gen, Payette, and Valley Counties) and
in eastern Oregon (Malheur County).
(3) San Francisco Bay Area Waste Water Reclamation Project, located in
the San Francisco Bay area and western San Joaquin Valley of California,
(4) San Joaquin Valley Drainage Investigation
with a study area in the
San Joaquin River basin, Tulare basin, and the Sacramento–San Joaquin
Delta-Suisun Bay area of California.
(5) Delta Overland Water Service Facilities, located in the Sacramento,
San Joaquin, Solano, and Contra Costa Counties of California.
(6) Chino Valley Project, located in north central Yavapai County and
south central Coconino County in Arizona.

(7) North Platte River Hydroelectric Power Study, Pick-Sloan Missouri
Basin Program, Western Division, located in Natrona and Carbon Counties,
Wyoming.
(8) Wind-Hydroelectric
Energy Project in Carbon and Albany Counties,
Wyoming.
(9) Lake Meredith Salinity Project, in Quay County, New Mexico, and
Oldham, Potter, Moore, Carson, and Hutchinson Counties in Texas.
(10) Colorado-Big
Thompson Powerplants of the Pick-Sloan Missouri
Basin Program in Colorado.
(11) The relocation of the intake of the Contra Costa County Water
District Canal from Rock Slough to the vicinity of the Clifton Court Forebay
in Contra Costa County, California.
(12) The Los Vaqueros Dam, pump-generating plant, and related features
at a site approximately eight miles west of the Clifton Court Forebay in
Contra Costa County, California.
(13) The obtaining of a water supply of up to ten thousand acre-feet per
year for existing and potential domestic, recreational, and municipal water
users along the Colorado River in California who do not hold water rights
or whose rights are insufficient to meet their requirements.
(14) To determine the cause and extent of the high groundwater levels
which developed in and adjacent to the town of Moses Lake, Washington,
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following the initiation of irrigation of the lands in and adjacent to the town
and determine by the studies authorized herein measures to resolve the
problems caust:d by the high watt~r levels in the area.
(15) The Cle Elum Dam and Tieton Dam powerplants, Yakima Project,
Washington.
(16) The Owyhee Dam powerplant, Owyhee Project, Oregon.
(17) The Wickiup Dam powerplant, Deschutes Project, Oregon.
(18) The Tilber Dam powerplalmt, Lower Marias Unit, Marias Division,
Pick–Sloan Missouri Basin Progralm, Montana.
(19) The New Siphon Drop powerplant, Yuma Project, Arizona-California.
(20) The Guernsey Dam poweqplant enlargement, North Phtte Project,
Wyoming.
(21) Increasing the height of the Theodore Roosevelt Dam, Salt River
Project, Arizona.
(22) The Sly Park Extension lJnit, American River Division, Central
Valley Project, California.
(23) The Ptineville Dam powerp]ant, Crooked River Project, Oregon.
(94 Stat. 1505)
See. 2. [Feasibility studies-Shasta
Dam edargement,—California
to
participate in studies and share study costs.]—(a) The Secretary of the
Interior is hereby authorized to engage in feasibility studies relating to
enlarging Shasta Dam and Reservoir, Central Valley Project, California, or
to the construction of a larger dam on the Sacramento River, California,
to replace the present structure.
(b) The Secr&tary of the Interior is further authorized to engage in feasibility studies for the purpose of determining the potential costs, benefits,
environmental impacts, and feasibility of using the Sacramento River for
conveying water from the enlarged Shasta Dam and Reservoir or the larger
dam to points of use downstream from the dam.
(c) Before funds are expended for the feasibility studies authorized by
this section, the State of California shall agree to participate in the studies
and to participate in the costs of the studies, The State’s share of the costs
may be partly or wholly in the form of services directly related to the
conduct of the studies. (94 Stat. 1506)
See. 3. [Review and revise feasibfli~
study-Kellogg
Unit, CVP.]—
The Secretary of the Interior is authorized to review and revise, as may
be necessary, th~efeasibility study of the Kellogg Unit, Central Valley Project, Contra Costa County, California. (94 Stat. 1506)
See. 4. [Contra Costa Canal relmation, Los Vaqueros Dam, Kellogg
Unit—Impacts must be descri~.—
Protection of Delta water quality and
eeology.]-In
preparing the studies and review authorized by subsections
(11) and (12) of section 1 and section 3, the Secretary of the Interior shall
fully describe all potential beneficial or detrimental impacts resulting from
the construction or operation of the projects under study. The Secretary
shall further make recommendations to the Congress for assuring that neither the construction nor the operation of any such project results in the
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deterioration of the water quality and ecology of the Sacramento–San Joaquin Delta or the San Francisco Bay estuarine system. (94 S@t. 1506)
Sec. 5. [ Concessionaires
at Lake Berryessa authorized-Permanent
facilities are property of concessionaires.]—(a)Notwiths@nding
any other
provision of law, the Secretary of the Interior is authorized to enter into
new negotiated concession agreements with the present concessionaires at
Lake Berryessa, California. Such agreements shall be for a term ending not
later than May 26, 1989, and may be renewed at the request of the concessionaire with the consent of the Secretary of the Interior for no more
than two consecutive terms of 10 years each. Concession agreements may
be renegotiated preceding renewal. Such agreements must comply with the
1959 National Park Service Public Use Plan for Lake Berryessa, as
amended, and with the Water and Power Resources Service Reservoir Area
Management Plan: Prmided, That the authority to enter into contracts or
agreements to incur obligations or to make payments under this section
shall be effective only to the extent and in such amounts as are provided
in advance in appropriation Acts.
(b) Notwithstanding any other laws to the contrary, all permanent facilities
placed by the concessionaires in the seven resorts at Lake Berryessa shall
be considered the property of the respective current concessionaires. Further, any permanent additions or modifications to these facilities shall remain the property of said concessionaires: Prmided, That at the option of
the Secretary of the Interior, the United States may require that the permanent facilities mentioned herein not be removed from the concession
areas, and instead, pay fair value for the permanent facilities or, if a new
concessionaire assumes operation of the concession, require that new concessionaire to pay fair value for the permanent facilities to the existing
concessionaire. (94 Stat. 1506)
See. 6. [Amendments
to Reclamation
Project Authorization
Act of
1972.]—The Reclamation Project Authorization Act of 1972 (Public Law
92-514, 86 Stat. 964) is amended—
(a) by inserting in section 101 of such Act, following “on this project”,
“as modified by the plans shown in the Definite Plan Report of the Water
and Power Resources Service, dated November 1979”;
(b) by inserting in section 102(b) of such Act, following “domestic wells
in existence”, “outside the project boundary”; and
(c) by striking in section 109 of such Act “$18,246,000
(April 1972
prices)” and inserting in lieu thereof “$57,139,000 (October 1979 prices)”.
(94 stat. 1507)
EXPMNATORY NOTE

Refermm k tie Tefi. The Recbmation
Project Autiorimtion Act of October 20,
1972(86 Sat. 964, 43 U.S.C. $ 615aaa),re-

See. 7. [Name of Cureeanti
Aspinall Storage Unit.]—The

ferred to in andamendedby the text,appeam
in Volume IV in chronolo~cal order.

Storage Unit changed to the Wayne N.
Curecanti Storage Unit of the Colorado
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Storage .Project constructed under the authority of the Act of April
11, 1956 (70 Stat. 106) is hereby ,designated and hereafter shall be known
as the Wayne N. Aspinall Storage Unit of the Colorado River Storage
Project. Any law, regulation, record, map, or other document of the United
States referring to the Curecanti Storage Unit shall be held to refer to the
River

Wayne

N. Aspi.nail Storage

Unit. (94 Stat. 1507)
EXPLANATORY
NOTE

Reference in tie Text. The Act of April
11, 1956 (70 Stit. 105, 43 U.S.C. ~ 620 et
sq.)> referred to in the text, is the Colom,Jo

River Stomge Proj@ Act. The 1956Act ap
prs in Volume II at page 1248.

Sec. 8. [Amendments
to Act of July 2, 1956]—Section
1(5) of the Act
of July 2, 1956 (70 Stat. 483), is hereby amended to read as follows: “(5)
Provide for payment of rates undt:r any contract entered into pursuant to
said subsection (e) in advance of delivery of water on an annual, semiannual,
bimonthly, or monthly basis as specified in the contract:’.
(94 Stat 1507)
EXPLAISATORYNOTE

Reference in tic! TexL The Act of July 2,
1956 (70 Stat. 483, 43 U.S.C. $$ 485h-1 to
h-5),referred to in and amendedby the text,
rebtes to tie administrationof repayment

and ~ter servicecontractsentered into under the ReclamationProject Act of 1939(Act
of August4, 1939,53 Stat. 1187).The 1956
Act appearsin Volume 11at page 1275.

Sec. 9. [Inte~ation
of a solar powerplant into Federal hydroeltic
system in Afiona,
Nevada, California-Au~ofization
of feasibility
study.]-The
Secretary of the Interior in coordination with the Secretary
of Energy shall conduct a three-year study of the feasibility of integrating
a solar powerplant
in Arizona, Nevada, and California into the Federal
hydroelectric
system, including but not limited to consideration of the applicable solar technology, the operation of the Federal hydroelectric system
and the integration of electric power generated by such a powerplant in
the Federal system. The study shall specifically consider operations of Department of Erlergy Project 76-2..b, 10 MW Solar Thermal
Power and
‘rhe Secretary shall complete the study
related technology development.
by January 1, 1984 and submit a report to the President and the Congress.
(94 stat. 1507)
See. 10. [Amc!ndment to the Col~~rado River Basin Project Act.]-That
the proviso contained in section 201 of the Colorado River Basin Project
Act (43 U.S.C. 1511) is amended by striking out “the Secretary” and inserting in lieu thereof “any Federal official”. (94 Stat. 1507)
EXPLANATORY
NOTE
Reference in tie Text. Section201 of the
1511),referred to k andamendedby thetext,
Colomdo River &sin Project A~ of Septem- appearsin chronologimlorder.
ber 30, 1968(82 Sm~t.
886,43 U.S.C.~ 15011,

Sec. 11. [Amendment to Reclamation
Projeet Authorization
Act of
1972—Authorimtion
of appropriations
for Brantiey Project.]-Section

October

3220

FEASIBILITY

3, 1980

STUDIES

206 of Public Law 92-514 is amended to read as follows: “There is hereby
for construction of the Brantley project the
authorized to be appropriated
sum of $172,728,000
(based on April 1979 prices), plus or minus such
amounts, if any, as may be justified by reason of changes in the construction
costs as indicated by engineering
cost indexes applicable to the types of
construction involved and, in addition thereto, sums as may be required
for operation and maintenance of the project.”. (94 Stat. 1507)
EXPLANATORY
NOTE
Reference in tie Text Public Law 92-514
(86 Smt.964,43 U.S.C. $ 615aaa),referred
to in and amendedby the text, is the Recla-

mationProject AuthorimtionAct of October
20, 1972. The 1972 Act appearsherein in
chronolo@calorder.

~.
12. [Feasibility studies for salinity control proposals.]-The
retary of the Interior is hereby authorized to engage in feasibility

Secstudies

of the following salinity control proposals:
(1) Lower Gunnison Basin unit, located in Delta, Montrose, and Ouray
Counties, Colorado.
(2) Glenwood-Dotsero
Springs unit, located in Garfield and Eagle
Counties, Colorado.
(3) Meeker Dome unit, located in Rio Blanco County, Colorado.
(4) McElmo Creek unit, located in Montezuma County, Colorado.
(5) Uinta Basin unit, located in Duchesne and Uintah Counties, Utah.
(6) Dirty Devil River unit, located in Sanpete, Sevier, Emery, and Wayne
Counties, Utah.
(7) Price-San Rafael Rivers unit, located in Carbon, Emery, and Sanpete
Counties, Utah.
(8) La Verkin Springs unit, located in Washington County, Utah.
(9) Lower Virgin River unit, located in Clark County, Nevada, and
Mohave County, Arizona.
(10) Big Sandy River unit, located in Sweetwater County, Wyoming.
(94 Stat. 1508)
Energy Regulatory Commission
=.
13. [Issuance of license by Fderd

not pr=luded.]-Nothing
in this Act shall be interpreted to preclude or
delay issuance of a license by the Federal Ener~ Regulatory Commission.
(94 Smt. 1508)
EXPLANATORY NOTW

Not -fied.
Th]s Act is not cowled in
the U.S. Code.
Le@slative History. H.R. 5278, PubEc
Law 96-375 in the 96th Con~ess. Reported
in House from Interior and InsularAffilrs
H.R. Rept. No. 96710. Reported in Senate
from EnerW and NaturalResourcexS. Rept.

No. 96-890.S. 3071reported in Senatefrom
EnerW and Natural Resource~ S. Rept. No.
96-938.H.R. 5278passedHouse February5,
1980. Passed senate, amended, September
17, 1980. House a~ees to Senate amendmentsSeptember24, 1980.
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CONGRESSIONAL

REPORTS

ELIMINATION

ACT

[Extracts from] An act to discontinueor amendcertainrequirementsfor agency reports to
Congress.(Act of October 19, 1980,Pu~b.Law 96470,94 Stat.2237)

1. Short tide.]-This
Act be [sic] cited as the “Congressional
[%.
ports Elimirtatrion Act of 1980”. (94 Stat. 2237)
TITLE
*

*

Re-

I—ELIMINATIONS
*

*

*

See. 108. [Amend Act of Octa~ber 15, 196&Amend
tilorado
Wver
Storage Proj~t Act-Amend
Act of September 7, 1964.]—(a) Section 1(d)
of the Act of October 15, 1966 (42 U.S.C. 1900(d); 80 Smt. 951) is repealed.
*

*

*

*

*

(c) Section 1 of the Colorado River Storage Project Act (43 U.S.C. 620;
82 Stat. 897), is amended by strilcing out “Prwided, That construction of
the Uintah [sic] of the Central Utah project shall not be undertaken by the
Secretary until he has completed a feasibility report on such unit and submitted such relport to the Congress, along with his certification that, in his
judgment,
the benefits of such unit or segment will exceed the costs and
that such unit is physically and financially feasible, and the Congress has
authorized the appropriation
of funds for the construction thereofi”.
(d) Section 4(c) of the Act of September 7, 1964, entitled “An Act to
provide for the construction of the Lower Teton division of the Teton Basin
Federal recbmadon
project, Idaho, and for other purposes”
(43 U.S.C.
616qq(c); 79 Stat. 926), is repealed. (94 Stat. 2239)
EXPLAIVATORYNOTSS

Reference in tie Text. Section 1(d) of the Act of September 7, 1964 (Pubhc Law 88Act of October 15, 1966,referred to in and 583, 78 Stit. 925, 926), referred to in and
repealedby subsection(a) of the text, prohib
repealed by subsection(d) of the text, pro
ited executionof contractsfor scientificand hibitedconstructionon faciliti= of the Lower
technical research involving more than Teton divisionof the Teton BasinProject re$25,000 until 30 days after submissionto quired solelyto provide a full watersupplyto
Congress.The 1966 Act appearsin Volume lands in the Rexburg Bench area until the
111at page 1907.
Secremryhad submitteda report andfmdlng
Reference in tie TexL The proviso in S{SC. to Congress on the feasiblhtythereof. The
tion 1 of the Cololado River Storage Project 1964Act appearsin VolumeIII at page 1796.
Act of April 11, 1956,referred to in and deLegislative History. H.R. 6686, Public
leted by subsection(c) of the text, bad been Law 96-470 in the 96th Congress.Reported
addedby section501(a)of theColorado River in Housefrom GovernmentOperation%H.R.
Basin Project Act (Act of September 30, Rept. No. 96-1268.PassedHouse September
1968,PublicLaw !)0537, 82 Stat.885, 896), 15, 1980.PassedSemte, amended,Septemwhichappearsin Volume IV in chronological ber 25, 1980.Houseagreesto Senateamendorder.
mentsOctober 2, 1980.
Reference in tie Text. Section4(c) of the
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SUISUN MARSH PRESERVATION
AND
RESTORATION
ACT OF 1979
An act to provide for a cooperativeagreementbetweenthe Secre@~ of the Interior and the
Stateof Californiato improveandmamge theSuisunMarshin California.(Act of December
3, 1980,Public Law 96-495,94 Smt.2581)

[Sec. 1. Short title]—This Act maybe cited as the “Suisun Marsh Preservation and Restoration Act of 1979”. (94 Stat. 2581).
Sec. 2. [Purposes]-It
is the purpose of this Act to—
(1) provide for partial mitigation of the adverse effects on the fish and
wildlife resources of the Suisun Marsh in Solano County, California of
the Central Valley project; and
(2) assist in the preservation and restoration of the fish and wildlife
resources of the Marsh by authorizing the Secretary of the Interior to
enter into a cooperative
agreement with the State of California for the
planning, design, construction, operation and maintenance of certain facilities for the Marsh which will not materially enhance the overall resources of the Marsh; and
(3) to provide for such facilities as part of the more extensive system
of preservation and restoration facilities to be developed for the Solano
County region by the State of California, the Secretary of the Interior,
or both. (94 Stat. 2581)
of cooperative agreement for preservation of
Sec. 3. [Authorization

fish and tildlife
in Suisun Marsh-Federal
share of costs.]—The
Secretary of the Interior, acting through the Commissioner of Reclamation, is
authorized to enter into a cooperative agreement with the State of California (hereinafter in this Act referred to as the “State”) to provide for
mitigation of the adverse effects of the Central Valley project on the fish
and wildlife resources of the Suisun Marsh, Solano County, California, and
for the preservation and restoration of these resources. The cooperative
agreement shall include the following provisions:
(1) The State shall design, construct, operate, and maintain certain
channels, levees, and control structures in the Marsh in a manner which
substantially conforms to the provisions of the development
plan contained in the Report on the Suisun Marsh Interim Facilities (dated May
1978), prepared by the S@te of California with the assistance of the Water
The
and Power Resources Service and the Fish and Wildlife Service.
State may enter into contracts with appropriate non-Federal public agencies within the State for the operation and maintenance of such facilities.
(2) The Secretary of the Interior shall pay to the State the Federal
share of the costs of the activities described in paragraph (1), whether
such costs are incurred before or after the date the cooperative agreement
is entered into, upon a determination that such activities are in substantial
conformity with the development
plan referred to in such paragraph.
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(3) A study shall be conducted by the S@te, the Secre~ry of the Interior, or both parties, for the purpose of identifying management techniques which could result in more efficient water use on the managed
wetlands of the Marsh.
(4) Appropriate arrangements shall be made by the Secretary of the
Interior and the State to provide for the monitoring of the salinity levels
in the Marsh.
(5) The Federal share of the costs of the activities referred to in paragraphs (1) through (4) shall be 50 per centum: Prmided, That the Federal
share may be altered when the system of preservation and restoration
facilities referred to in section 2, subsection (3) is authorized: And prmided
further, That any such altered division of costs shall be made retroactively
applicable to the cost of the facilities herein provided for. (94 Stat. 2581)
in advance in appropriSec. 4. [Authority
effective
only as provided
ation acts.]-The
authority to enter into cooperative agreements under
this Act shall be effective only to the extent or in such amounts as are
provided in advance in appropriation Acts. (94 Stat. 2582)
Sec. 5. [Appropriation
authorization for fiscal year 1981. ]—There are
authorized to be appropriated $2,500,000 for the fiscal year ending Sep
tember 30, 1981 for the Federal share of the costs of the construction and
the initial operation and maintenance of the facilities described in section
3(1) of this Act. Sums appropriated under this section shall remain available
until expended. (94 Stat. 2582)
EXPMNATORY NOTN

Not Hfied.
~ls Act is not cdlfied in
the U.S. Code.
L@slative History. H.R. 4084, Public
Law 96-495 in the 96th tin~ess. Reported
in Housejointly from Interior andInsularAffairs and Mercbnt Marine ~d Flshefie>
H.R. Rept. No. 597.PassedHouse December

10,1979.Reported in Senatejointly from Environmentand Public Worksand Enerfl and
Natural Resources S. Rept. No. 928. Passed
Senate,amended, October 1, 1980. House
concurredin Senateamendments,November
18, 1980.
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MILNER

DAM PROJECT,

IDAHO

An act to exempt the existing facihtiesof the Milner Dam from section 14 of the Federal
Power Act, and for other purposes.(Act of December 5, 1980,Private Law 96-70,94 Stat.
3615)

14 of the Federal Power
[See. 1. Milner Dam exempt from s+on
Act.]—The provisions of section 14 of the Federal Power Act (16 U.S.C.
807), other than the first sentence of section 14(b) (relating to relicensing),
shall not apply to any project works of the Milner Dam project, located on
the Snake River near Milner, Idaho, that are in existence on the date of
the enactment of this Act, including the Milner Dam, reservoir, ~d associated irrigation facilities. The exemption provided by the preceding sentence shall not apply to any project works which are not in existence on
the date of the enactment of this Act. (94 Stat. 3615)
as provided
=.2.
[Federal Power Act not otherwise affeeted.]-Except
in the first section of this Act, the provisions of this Act shall not be construed as repealing, amending, or otherwise affecting any of the provisions
of the Federal Power Act. (94 Stat. 3615)
EXPLANATORY
NOTSS

Not Mfid
This Act is not cdlfied in
the U.S. Code.
Background.Water is diverted from the
SnakeRiver at MilnerDam,Idaho, for usein
the MinidokaProject, IdahoWyoming,but
tie Dam is not owned by the UnitedStates
and is not a part of the authorizedproject.
Reference in tie Tex~ Section 14 of the
Act ofJune 10,1920(41 Stit. 1071,16U.S.C.
$ 807), as amendedby section2 of the Act
of August 3, 1968 (82 Smt. 616) establishes
theright of theU.S. Governmentto takeover
a ProJectunder the Federal Power A~. Sec.

tion 14 of the 1920Act appearsin Volume I
at page 276. The 1968 amendmentappears
in SuDrdement
I under“lune 10, 1920—Federal ~~wer Act.”
-~lative HIs@rv. S. 1828,Private Law
96-76in the 96thCo~gress.Reported in Senate from Energy and Natural Resource$ S.
Rept. No. 9&534. Reported in House from
Interstateand Forei~ Commerce;H.R. Re
port No. 961454. PassedSenateDecember
20, 1979. PassedHouse, with amendments,
November 19,1980.Senateconcursin House
amendmentsNovember 20, 1980.
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PACIFIC NORTHWEST
ELECTRIC POWER
PLANNING
AND CONSERVATION
ACT
An act to assistthe electricalconsumersof the Pacific Northwestthroughuseof the Fedeml
ColumblaRiver Power Systemto achievecost+ffective energy conservation,to encourage
thedevelopmentof renewableenergy resources,to establisha representativeregionalpower
planningprocess,to assurethe region of an efficient and adequatepower supply,and for
other purposes.(Act of December 5, 1980,Public Law 96-501,94 Stit. 2697)
SHORT TITLE AND TABLE OF CONTENTS

S-on

1. This Act, together with the following

table of contents, may

be cited as the “Pacific Northwest Electric Power Planning
vation Act”. (94 Stat. 2697; 16 U.S.C. ~ 839 note)

and Conser-

TABLE OF CONTENTS
Sec. 1. Short title and table of contents.
sec. 2. Purposes.
Sec. 3. Definitions.
Sec. 4. Regional phoning and participation.
Sec. 5. Saleof power.
Sec. 6. Conservationand resourceacquisition.
Sec. 7. Rates.
Sec. 8. Amendmentsto existinglaw.
Sec. 9. Administrativeprovisions.
Sec. 10. Savingsprovisions.
Sec. 11.Effective date.
Sec. 12. Severability.
PURPOSES

2. The purposes of this Act, together with the provisions of other
k.
laws applicable to the Federal Columbia River Power System, are all intended to be construed in a consistent manner. Such purposes are also
intended to be construed in a manner consistent with applicable environmental laws. Such purposes are:
(1) to encourage, through the unique opportunity
provided
by the
Federal Columbia River Power System—
(A) conservation md efficiency in the use of electric power, and
(B) the development
of renewable resources within the Pacific
Northwest;
(2) to assure the Pacific Northwest of an adequate, efficient, economical, and reliable power supply;
(3) to provide for the participation
and consultation of the Pacific
Northwest States, local governments, consumers, customers, users of the
Columbia River System (includlng Federal and State fish and wildlife
agencies and appropriate
Indian tribes), and the public at large within
the region in—
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(A) the development of regional plans and programs related to
ener~
conservation, renewable resources, other resources, and protecting, mitigating, and enhancing fish and wildlife resources,
(B) facilitating the orderly planning of the region’s power system,
and
(C) providing environmental
quality;
(4) to provide that the customers of the Bonneville Power Administration and their consumers continue to pay all costs necessary to produce,
transmit, and conserve resources to meet the region’s electric power requirements, including the amortization on a current basis of the Federal
investment in the Federal Columbia River Power System;
(5) to insure, subject to the provisions of this Act—
(A) that the authorities and responsibilities of State and local governments, electric utility systems, water management
agencies, and
other non-Federal entities for the regulation, planning, conservation,
supply, distribution, and use of electric power shall be construed to be
maintained, and
(B) that Congress intends that this Act not be construed to limit
or restrict the ability of customers to take actions in accordance with
other applicable provisions of Federal or State law, includlng, but not
limited to, actions to plan, develop, and operate resources and to
achieve conservation, without regard to this Act; and
(6) to protect, miti~te
and enhance the fish and wildlife, including
related spawning grounds and habitat, of the Columbia River and its
tributaries, particularly anadromous fish which are of significant importance to the social and economic well-being of the Pacific Northwest and
the Nation and which are dependent on suitable environmental conditions
substantially obtainable from the management and operation of the Federal Columbia River Power System and other power generating facilities
on the Columbia River and its tributaries. (94 Stat. 2697; 16 U.S.C. $
839)
DEFINITIONS

&.

3. As used in this Act, the term—
(1) “Acquire”
and “acquisition”
shall not be construed as authorizing
the Administrator
to construct, or have ownership of, under this Act or
any other law, any electric generating facility.
means the Administrator
of the Bonneville Power
(2) “Administrator”
Administration.
means any reduction in electric power consumption
(3) “Conservation”
as a result of increases in the efficiency of energy use, production,
or
distribution.
(4)(A) “Cost-effective”,
when applied to any measure or resource referred to in this Act, means that such measure or resource must be forecast—
(i) to be reliable and available within the time h is needed, and

December

5, 1980

PACIFIC

NORTHWEST

ELECTRIC

POWER—SEC.

3

3227

@i) to meet or reduce the electric power demand, as determined
by the Council or the Administrator, as appropriate, of the consumers
of the customers at an estimated incremental system cost no greater
than that of the least-cost similarly reliable and available alternative
measure or resource, or any combination thereof.
(B) For purposes of this paragraph, the term “system cost” means an
estimate of all direct costs of a measure or resource over its effective life,
includlng, if applicable, the cost of distribution and transmission to the
consumer and, among other factors, waste disposal costs, end-of-cycle
costs, and fuel costs (includlng projected increases), and such quantifiable
environmental costs and benefits as the Administrator
determines, on the
basis of a methodology
developed by the Council as part of the plan, or
in the absence of the plan by the Administrator,
are directly attributable
to such measure or resource.
(C) In determining
the amount of power that a conservation measure
or other resource may be expected to save or to produce, the Council or
the Administrator,
as the case may be, shall take into account projected
realization factors and plant factors, including appropriate historical experience with similar measures or resources.
(D) For purposes of this paragraph, the “estimated incremental system
cost” of any conservation measure or resource shall not be treated as
greater than that of any nonconservation
measure or resource unless the
incremental system cost of such conservation measure or resource is in
excess of 110 per centum of the incremental system cost of the nonconservation measure or resource.
(5) “Consumer”
means any end user of electric power.
(6) “Council”
means, unless otherwise specifically provided, the members appointed to the Pacific Northwest Electric Power and Conservation
Planning Council established pursuant to section 4.
(7) “Customer”
means anyone who contracts for the purchase of power
from the Administrator
pursuant to this Act.
(8) “Direct service industrial customer” means an industrial customer
that contracts for the purchase of power from the Administrator
for
direct consumption.
(9) “Electric power” means electric peaking capacity, or electric energy,
or both.
(10) “Federal base system resources” means—
(A) the Federal Columbia River Power System hydroelectric projects;
(B) resources acquired by the Administrator
under long-term contracts in force on the effective date of this Act; and
(C) resources acquired by the Administrator
in an amount necessary to replace reductions in capability of the resources referred to
in subparagraphs (A) and (B) of this paragraph.
(11) “Indian tribe” means any lndian tribe or band which is located
in whole or in part in the region and which has a governing body which
is recognized by the Secretary of the Interior.
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(12) “Major

resource” metis any resource that—
(A) has a planned capability greater than fifty average

megawatts,

and
(B) if acquired by the Administrator,
is acquired for a period of
more than five years.
Such term does not include any resource acquired pursuant to section
11(b)(6) of the Federal Columbla River Transmission System Act.
(13) “New large single load” means any load associated with a new
facility, an existing facility, or an expansion of an existing facility—
(A) which is not contracted for, or committed to, as determined
by the Administrator,
by a public body, cooperative,
investor-owned
utility, or Federal agency customer prior to September 1, 1979, and
(B) which will result in an increase in power requirements of such
customer often average megawatts or more in any consecutive twelvemonth period.
(14) “Pacific Northwest”,
“region”,
or “regional”
rneans~
(A) the area consisting of the States of Oregon, Washington, and
Idaho, the portion of the State of Montana west of the Continental
Divide, and such portions of the States of Nevada, Utah, and Wyoming
as are within the Columbia River drainage basin; and
(B) any contiguous areas, not in excess of seventy-five air miles
from the area referred to in subparagraph (A), which area part of the
service area of a rural electric cooperative
customer served by the
Administrator
on the effective date of this Act which has a distribution
system from which it serves both within and without such region.
(15) “Plan” means the Regional Electric Power and Conservation plan
~ncluding any amendments thereto) adopted pursuant to this Act and
such plan shall apply to actions of the Administrator
as specified in this
Act.
(16) “Renewable resource” means a resource which utilizes sohr, wind,
hydro, geothermal, biomass, or similar sources of energy and which either
is used for electric power generation or will reduce the electric power
requirements of a consumer, including by direct application.
(17) “Reserves”
means the electric power needed to avert particular
planning or operating shortages for the benefit of firm power customers
of the Administrator
and available to the Administrator
(A) from resources or (B) from rights to interrupt, curtail, or otherwise withdraw,
as provided by specific contract provisions, portions of the electric power
supplied to customers.
(18) “Residential use” or “residential load” means all usual residential,
apartment, seasonal dwelling and farm electrical loads or uses, but only
the first four hundred horsepower during any monthly billing period of
farm irrigation and pumping for any farm.
(19) “Resource”
means—
(A) electric power, including the actual or planned electric power
capability of generating facilities, or
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(B) actual or planned load reduction resulting from direct application of a renewable energy resource by a consumer, or from a conservation measure.
(20) “Secrehry”
means the Secretary of Ener~.
(94 Stat. 2698; 16
U.S.C. $ 839a)
REGIONAL PLANNING

AND PARTICIPATION

See. 4. (a) [PacWlc Nortiwest Eleetric Power and Conwrvation
Planning tiundl
established-Membershi~Application
of certain Federal
law&Review
in Federd courts. ]-( 1) The purposes of this section are to
provide for the prompt establishment and effective operation of the Pacific
Northwest Electric Power and Conservation Planning Council, to further
the purposes of this Act by the Council promptly preparing and adopting
(A) a regional conservation and electric power plan and (B) a program to
protect, mitigate, and enhance fish and wildlife, and to otherwise expeditiously and effectively carry out the Council’s responsibilities and functions
under this Act.
(2) To achieve such purposes and facilitate cooperation among the States
of Idaho, Montana, Oregon, and Washington, and with the Bonneville
Power Administration,
the consent of Congress is given for an a~eement
described in this paragraph and not in conflict with this Act, pursuant to
which—
(A) there shall be established a regional agency known as the “pacific
Northwest Electric Power and Conservation Planning Council” which (i)
shall have its offices in the Pacific Northwest, fii) shall carry out its functions and responsibilities in accordance with the provisions of this Act,
(iii) shall continue in force and effect in accordance with the provisions
of this Act, and (iv) except as otherwise provided in this Act, shall not
be considered an agency or instrumentality of the United States for the
purpose of any Federal law; and
(B) two persons from each S~te maybe appointed, subject to the applicable bws of each such State, to undertake the functions and duties
of members of the Council.
The State may fill any vacancy occurring prior to the expiration of the term
of any member. The appointment of six initial members, subject to applicable Stite law, by June 30, 1981, by at least three of such States shall
constitute an agreement by the States establishing the Council and such
agreement is hereby consented to by the Congress. Upon request of the
Governors of two of the States, the Secretary shall extend the June 30,
1981, date for six additional months to provide more time for the States
to make such appointments.
(3) Except as otherwise provided by State law, each member appointed
to the Council shall serve for a term of three years, except that, with respect
to members initially appointed, each Governor shall designate one member
to serve a term of two years and one member to serve a term of three years.
The members of the Council shall select from among themselves a chairman.
The members and officers and employees
of the Council shall not be
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deemed to be officers or employees of the United States for any purpose.
The Council shall appoint, fix compensation, and assign and delegate duties
to such executive and additional personnel as the Council deems necessary
to fulfill its functions under this Act, taking into account such information
and analyses as are, or are likely to be, available from other sources pursuant
to provisions of this Act. The compensation of the members shall be fixed
by State law.The compensation of the members and officers shall not exceed
the rate prescribed for Federal officers and positions at step 1 of level GS18 of the General Schedule.
(4) For the purpose of providing a uniform system of laws, in addition
to this Act, applicable to the Council relating to the making of contracts,
conflicts-of-interest, financial disclosure, open meetings of the Council, advisory committees, disclosure of information, judicial review of Council
functions and actions under this Act, and related matters, the Federal laws
applicable to such matters in the case of the Bonneville Power Administration shall apply to the Council to the extent appropriate, except that with
respect to open meetings, the Federal laws applicable to open meetings in
the case of the Federal Energy Regulatory Commission shall apply to the
Council to the extent appropriate. In applying the Federal laws applicable
to financial disclosure under the preceding sentence, such laws shall be
applied to members of the Council without regard to the duration of their
service on the Council or the amount of compensation received for such
service. No contract, obligation, or other action of the Council shall be
construed as an obligation of the United States or an obligation secured
by the full faith and credit of the United States. For the purpose of judicial
review of any action of the Council or challenging any provision of this Act
relating to functions and responsibilities of the Council, notwithstanding
any other provision of law, the courts of the United States shall have exclusive jurisdiction of any such review.
@) [Alternative method for establishing me @until.]—(l)
If the Council is not established and its members are not timely appointed in accordance
with subsection (a) of this section, or if, at any time after such Council is
established and its members are appointed in accordance with subsection
(a)–
(A) any provision of this Act relating to the es~blishment of the Council
or to any substantial function or responsibility of the Council (including
any function or responsibility under subsection (d) or (h) of this section
or under section 6(c) of this Act) is held to be unlawful by a final determination of any Federal court, or
(B) the plan or any program adopted by such Council under this section
is held by a fiml determination of such a court to be ineffective by reason
of subsection (a)(2)(B),
the Secretary shall establish the Council pursuant to this subsection as a
Federal agency. The Secretary shall promptly publish a notice thereof in
the Federal Register and notify the Governors of each of the States referred
to in subsection (a) of this section.
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(2) As soon as practicable, but not more than thirty days after the pub
lication of the notice referred to in paragraph (1) of this subsection, and
thereafter within forty-five days after a vacancy occurs, the Governors of
the States of Washington, Oregon, Idaho, and Montana may each (under
applicable State laws, if any) provide to the Secretary a list of nominations
from such State for each of the State’s positions to be selected for such
Council. The Secretary may extend this time an additional thirty days. The
list shall include at least two persons for each such position. The list shall
include such information about such nominees as the Secretary may request.
The Secretary shall appoint the Council members from each Governor’s
list of nominations for each State’s positions, except that the Secretary may
decline to appoint for any reason any of a Governor’s nominees for a position and shall so notify the Governor. The Governor may thereafter make
successive nominations within forty-five days of receipt of such notice until
nominees acceptable to the Secretary are appointed for each position. In
the event the Governor of any such State fails to make the required nominations for any State position on such Council within the time specified
for such nominations, the Secretary shall select from such State and appoint
the Council member or members for such position. The members of the
Council shall select from among themselves one member of the Council as
Chairman.
(3) The members of the Council established by this subsection who are
not employed by the United States or a State shall receive compensation
at a rate equal to the rate prescribed for offices and positions at level GS18 of the General Schedule for each day such members are engaged in the
actual performance of duties as members of such Council, except that no
such member may be paid more in any calendar year than an officer or
employee at step 1 of level GS-18 is paid during such year. Members of
such Council shall be considered oficers or employees of the United States
for purposes of title II of the Ethics in Government Act of 1978 (5 U.S.C.
app.) and shall also be allowed travel expenses, including per diem in lieu
of subsistence, in the same manner as persons employed intermittently in
Government service are allowed expenses under section 5703 of title 5 of
the United S@tes Code. Such Council may appoint, and assign duties to,
an executive director who shall serve at the pleasure of such Council and
who shall be compensated at the rate established for GS-18 of the General
Schedule. The executive director shall exercise the powers and duties delegated to such director by such Council, including the power to appoint
and fix compensation of additional personnel in accordance with applicable
Federal law to carry out the functions and responsibilities of such Council.
(4) When a Council is established under this subsection after a Council
was established pursuant to subsection (a) of this section, the Secretary shall
provide, to the greatest extent feasible, for the transfer to the Council
established by this subsection of all funds, books, papers, documents, equipment, and other matters in order to facilitate the Council’s capability to
achieve the requirements of subsections (d) and (h) of this section. In order
to carry out its functions and responsibilities under this Act expeditiously,
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the Council shall take into consideration any actions of the Council under
subsection (a) and may review, modify, or confirm such actions without
further proceedings.
(5)(A) At any time beginning one year after the plan referred to in such
subsection (d) and the program referred to in such subsection (h) of this
section are both finally adopted in accordance with this Act, the Council
established pursuant to this subsection shall be terminated by the Secretary
90 days after the Governors of three of the States referred to in this subsection jointly provide for any reason to the Secretary a written request for
such termination. Except as provided in subparagraph (B), upon such
termination all functions and responsibilities of the Council under this Act
shall also terminate.
(B) Upon such termination of the Council, the functions and responsibilities of the Council set forth in subsection (h) of this section shall be
transferred to, and continue to be funded and carried out, jointly, by the
Administrator, the Secretary of the Interior, and the Administrator of the
National Marine Fisheries Service, in the same manner and to the same
extent as required by such subsection and in cooperation with the Federal
and the region’s State fish and wildlife agencies and Indian tribes referred
to in subsection (h) of this section and the Secretary shall provide for the
transfer to them of all records, books, documents, funds, and personnel of
such Council that relate to subsection (h) matters. In order to carry out
such functions and responsibilities expeditiously, the Administrator, the
Secretary of the Interior, and the Administrator of the National Marine
Fisheries Service shall take into consideration any actions of the Council
under this subsection, and may review, modify, or confirm such actions
without further proceedings. In the event the Council is terminated pursuant to this paragraph, whenever any action of the Administrator requires
any approval or other action by the Council, the Administrator may take
such action without such approval or action, except that the Administrator
may not implement any proposal to acquire a major generating resource
or to grant billing credits involving a major generating resource until the
expendhure of funds for that purpose is specifically authorized by Act of
Congress enacted after such termination.
(c) [Quorum-Voting-Meetings
—Organization
and procedures—
Housekeeping arrangement&Assistanm
from other Federal agencies—
Information to Congress —Obtaining information and studiez-AdminThe proistrator to pay expenses— Voluntary advisory committees.]-(1)
visions of this subsection shall, except as specifically provided in this
subsection, apply to the Council established pursuant to either subsection
(a) or (b) of this section.
(2) A majority of the members of the Council shall constitute a quorum.
Except as otherwise provided specifically in this Act, all actions and decisions
of the Council shall be by majority vote of the members present and voting.
The plan or any part thereof and any amendment thereto shall not be
approved unless such plan or amendment receives the votes of—
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(A) a majority of the members appointed to the Council, including the
vote of at least one member from each State with members on the Council;
or
(B) at least six members of the Council.
(3) The Council shall meet at the call of the Chairman or upon the request
of any three members of the Council. If any member of the Council disagrees with respect to any matter transmitted to any Federal or State official
or any other person or wishes to express additional views concerning such
matter, such member may submit a smtement to accompany such matter
setting forth the reason for such disagreement or views.
(4) The Council shall determine its organization and prescribe its practices
and prwedures for carrying out its functions and responsibilities under this
Act. The Council shall make available to the public a statement of its organization, practices, and procedures, and make available to the public its
annual work program budget at the time the President submits his annual
budget to Congress.
(5) Upon request of the Council established pursuant to subsection (b)
of this section, the head of any Federal agency is authorized to detail or
assign to the Council, on a reimbursable basis, any of the personnel of such
agency to assist the Council in the performance of its functions under this
Act.
(6) At the Council’s request, the Administrator of the General Services
Administration shall furnish the Council established pursuant to subsection
(b) of this section with such offices, equipment, supplies, and services in the
same manner and to the same extent as such Administrator is authorized
to furnish to any other Federal agency or instrumentality such offices, supplies, equipment, and services.
(7) Upon the request of the Congress or any committee thereof, the
Council shall promptly provide to the Congress, or to such committee, any
record, report, document, material, and other information which is in the
possession of the Council.
(8) To obtain such information and advice as the Council determines to
be necessary or appropriate to carry out its functions and responsibilities
pursuant to this Act, the Council shall, to the greatest extent practicable,
solicit engineering, economic, social, environmental, and other technical
studies from customers of the Administrator and from other bodies or
organizations in the region with particular expertise.
(9) The Administrator and other Federal agencies, to the extent authorized by other provisions of law, shall furnish the Council all information
requested by t’he Council as necessary for performance of its functions,
subject to such requirements of law concerning trade secrets and proprietary
data as may be applimble.
(10)(A) At the request of the Council, the Administrator shall pay from
funds available to the Administrator the compensation and other expenses
of the Council as are authorized by this Act, including the reimbursement
of those Stites with members on the Council for services and personnel to
assist in preparing a plan pursuant to subsection (d) and a program pursuant
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to subsection (h) of this section, as the Council determines are necessary or
appropriate for the pefiormance of its functions and responsibilities. Such
payments shall be included by the Administrator in his annual budgets
submitted to Congress pursuant to the Federal Columbia River Transmission System Act and shall be subject to the requirements of that Act, includlng the audit requirements of section 11(d) of such Act. The records,
reports, and other documents of the Council shall be available to the Comptroller General for review in connection with such audit or other review
and examination by the Comptroller General pursuant to other provisions
of law applicable to the Comptroller General. Funds provided by the Administrator for such payments shall not exceed annually an amount equal
to 0.02 mill multiplied by the kilowatt hours of firm power forecast to be
sold by the Administrator during the year to be funded. In order to assist
the Council’s initial organization, the Administrator after the enactment of
this Act shall promptly prepare and propose an amended annual budget to
expedite payment for Council activities.
(B) Notwithstanding the limitation contained in the fourth sentence of
subparagraph (A) of this paragraph, upon an annual showing by the Council
that such limitation will not permit the Council to carry out its functions
and responsibilities under this Act the Administrator may raise such limit
up to any amount not in excess of 0.10 mill multiplied by the kilowatt hours
of firm power forecast to be sold by the Administrator during the year to
be funded.
(11) The Council shall establish a voluntary scientific and statistical advisory committee to assist in the development, collection, and evaluation of
such statistical, biological, economic, social, environmental, and other scientific information as is relevant to the Council’s development and amendment of a regional conservation and electric power pbn.
(12) The Council may establish such other voluntary advisory committees
as it determines are necessary or appropriate to assist it in carrying out its
functions and responsibilities under this Act.
(13) The Council shall ensure that the membership for any advisory committee established or formed pursuant to this section shall, to the extent
feasible, include representatives of, and seek the advice of, the Federal, and
the various regional, State, local, and Indian Tribal Governments, consumer
groups, and customers.
(d) [Council shall adopt a re@onal conservation
and electric power
plan—Public
hearin~.]-(
1) Within two years after the Council is established and the members are appointed pursuant to subsection (a) or (b) of
this section, the Council shall prepare, adopt, and promptly transmit to the
Administrator a regional conservation and electric power plan. The adopted
plan, or any portion thereof, maybe amended from time to time, and shall
be reviewed by the Council not less frequently than once every five years.
Prior to such adoption, public hearings shall be held in each Council member’s State on the plan or subsmntial, nontechnical amendments to the plan
proposed by the Council for adoption. A public hearing shall also be held
in any other State of the region on the plan or amendments thereto, if the
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Council determines that the plan or amendments would likely have a substantial impact on that State in terms of major resources which may be
developed in that State and which the Administrator may seek to acquire.
Action of the Council under this subsection concerning such hearings shall
be subject to section 553 of title 5, United Smtes Code and such procedure
as the Council shall adopt.
(2) Following adoption of the plan and any amendment thereto, all actions
of the Administrator pursuant to section 6 of this Act shall be consistent
with the plan and any amendment thereto, except as otherwise specifically
provided in this Act.
(e) [Contents of plan—Priorities
—Studies of conservation
measures.]-(1 ) The plan shall, as provided in this paragraph, give priority to
resources which the Council determines to be cost-effective. Priority shall
be given: first, to conservation; second, to renewable resources; third, to
generating resources utilizing waste heat or generating resources of high
fuel conversion efficiency; and fourth, to all other resources.
(2) The plan shall set forth a general scheme for implementing conservation measures and developing resources pursuant to section 6 of this Act
to reduce or meet the Administrator’s obligations with due consideration
by the Council for (A) environmental quality, (B) compatibility with the
existing regional power system, (C) protection, mitigation, and enhancement of fish and wildlife and related spawning grounds and habitat, including sufficient quantities and qualities of flows for successful migration,
survival, and propagation of anadromous fish, and (D) other criteria which
may be set forth in the plan.
(3) To accomplish the priorities established by this subsection, the plan
shall include the following elements which shall be set forth in such detail
as the Council determines to be appropriate:
(A) an energy conservation program to be implemented under this Act,
including, but not limited to, model conservation standards;
(B) recommenbtion
for research and development;
(C) a methodology for determining quantifiable environmental costs
and benefits under section 3(4);
(D) a demand forecast of at least twenty years (developed in consultation
with the Administrator, the customers, the Stites, including S@te agencies with ratemaking authority over electric utilities, and the public, in
such manner as the Council deems appropriate) and a forecast of power
resources estimated by the Council to be required to meet the Administrator’s obligations and the portion of such obligations the Council determines can be met by resources in each of the priority categories
referred to in paragraph (1) of this subsection which forecast (i) shall
include regional reliability and reserve requirements, fii) shall take into
account the effect, if any, of the requirements of subsection (h) on the
availability of resources to the Administrator, and (iii) shall include the
approximate amounts of power the Council recommends should be acquired by the Administrator on a long-term basis and may include, to
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the extent practicable, an estimate of the types of resources from which
such power should be acquired;
(E) an analysis of reserve and reliability requirements and cost-effective
methods of providing reserves designed to insure adequate electric power
at the lowest probable cost;
(F) the proWam adopted pursuant to subsection (h); and
(G) if the Council recommends surcharges pursuant to subsection (H
of this section, a methodology for calculating such surcharges.
(4) The Council, taking into consideration the requirement that it devote
its principal efforts to carrying out its responsibilities under subsections (d)
and (h) of this section, shall undertake studies of conservation measures
reasonably available to direct service industrial customers and other major
consumers of electric power within the region and make an analysis of the
estimated reduction in energy use which would result from the implementation of such measures as rapidly as possible, consistent with sound business
practices. The Council shall consult with such customers and consumers in
the conduct of such studies.
(f) [Model conservation
standards— Surcharge for failure to imple
ment conservation measures.]-(1)
Model conservation standards to be
included in the plan shall include, but not be limited to, standards applicable
to (A) new and existing structures, (B) utility, customer, and governmental
conservation programs, and (C) other consumer actions for achieving conservation. Model conservation standards shall reflect geographic and climatic differences within the region and other appropriate considerations,
and shall be designed to produce all power savings that are cost-effective
for the region and economically feasible for consumers, taking into account
financial assistance made available to consumers under section 6(a) of this
Act. These model conservation standards shall be adopted by the Council
and included in the plan after consultation, in such manner as the Council
deems appropriate, with the Administrator, States, and political subdivisions, customers of the Administrator, and the public.
(2) The Council by a majority vote of the members of the Council is
authorized to recommend to the Administrator a surcharge and the Administrator may thereafter impose such a surcharge, in accordance with the
methodology provided in the plan, on customers for those portions of their
loads within the region that are within States or political subdivisions which
have not, or on the Administrator’s customers which have not, implemented
conservation measures that achieve energy savings which the Administrator
determines are comparable to those which would be obtained under such
standards. Such surcharges shall be established to recover such additional
costs as the Administrator determines will be incurred because such projected energy savings attributable to such conservation measures have not
been achieved, but in no case may such surcharges be less than 10 per
centum or more than 50 per centum of the Administrator’s applicable rates
for such load or portion thereof.
(~ [Pubtic information and comment-Contrads
with and assistance
to Federd agencies, State agencies and political subdivisions, and Indian
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tribes.]-(1)
TO insure widespread public involvement in the formuktion
of regional power policies, the Council and Administrator shall maintain
comprehensive programs to—
(A) inform the Pacific Northwest public of major regional power issues,
(B) obmin public views concerning major regional power issues, and
(C) secure advice and consultation from the Administrator’s customers
and others.
(2) In carrying out the provisions of this section, the Council and the
Administrator shall—
(A) consult with the Administrator’s customers;
(B) include the comments of such customers in the record of the Council’s
proceedings; and
(C) recognize and not abridge the authorities of State and local governments, electric utility systems, and other non-Federal entities responsible
to the people of the Pacific Northwest for the planning, conservation, supply, distribution, and use of electric power and the operation of electric
generating facilities.
(3) In the preparation, adoption, and implementation of the plan, the
Council and the Administrator shall encourage the cooperation, participation, and assistance of appropriate Federal agencies, Stite entities, S~te
political subdivisions, and Indian tribes. The Council and the Administrator
are authorized to contract, in accordance with applicable law, with such
agencies, entities, tribes, and subdivisions individually, in groups, or through
associations thereof to (A) investigate possible measures to be included in
the plan, (B) provide public involvement and information regarding a proposed plan or amendment thereto, and (C) provide services which will assist
in the implementation of the plan. In order to assist in the implementation
of the plan, particularly conservation, renewable resource, and fish and
wildlife activities, the Administrator, when requested and subject to available funds, may provide technical assistance in establishing conservation,
renewable resource, and fish and wildlife objectives by individual States or
subdivisions thereof or Indian tribes. Such objectives, if adopted by a State
or subdivision thereof or Indian tribes, may be submitted to the Council
and the Administrator for review, and upon approval by the Council, may
be incorporated as part of the plan.
(h) [Council shall adopt a fish and wildife program-R~ommen&tions of Federal and State fish and wildife agencies and Indim trik—
Expenditures by Administrator from the fund for fish and tildlife purposes-~ration
and re~ation
of hydroelectric
facilities to protect,
mitigate and enhance fish and wilWif+Annual
report to Congress.]—
(1)(A) The Council shall promptly develop and adopt, pursuant to this
subsection, a program to protect, mitigate, and enhance fish and wildlife,
including related spawning grounds and habitat, on the Columbia River
and its tributaries. Because of the unique history, problems, and opportunities presented by the development and operation of hydroelectric facilities on the Columbia River and its tributaries, the program, to the
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greatest extent possible, shall be designed to deal with that river and its
tributaries as a system.
(B) This subsection shall be applicable solely to fish and wildlife, including
related spawning grounds and habitat, located on the Columbia River and
its tributaries. Nothing in this subsection shall alter, modify, or affect in
any way the laws applicable to rivers or river systems, including electric
power facilities related thereto, other than the Columbia River and its tributaries, or affect the rights and obligations of any agency, entity, or person
under such laws.
(2) The Council shall request, in writing, promptly after the Council is
established under either section 4(a) or 4(b) of this Act and prior to the
development or review of the plan, or any major revision thereto, from the
Federal, and the region’s State, fish and wildlife agencies and from the
region’s appropriate Indian tribes, recommendations for—
(A) measures which can be expected to be implemented by the Administrator, using authorities under this Act and other laws, and other
Federal agencies to protect, mitigate, and enhance fish and wildlife, including related spawning grounds and habitat, affected by the development and operation of any hydroelectric project on the Columbia River
and its tributaries;
(B) establishing objectives for the development and operation of such
projects on the Columbla River and its tributaries in a manner designed
to protect, mitigate, and enhance fish and wildlife; and
(C) fish and wildlife management coordimtion
and research and development ~ncluding funding) which, among other things, will assist protection, mitigation,
and enhancement
of anadromous
fish at, and
between, the region’s hydroelectric dams.
(3) Such agencies and tribes shall have 90 days to respond to such request,
unless the Council extends the time for making such recommendations.
The Federal, and the region’s, water management agencies, and the region’s
electric power producing agencies, customers, and public may submit recommendations of the type referred to in paragraph (2) of this subsection.
All recommendations
shall be accompanied by detailed information and
data in support of the recommendations.
(4)(A) The Council shall give notice of all recommendations and shall
make the recommendations and supporting documents available to the Administrator, to the Federal, and the region’s, State fish and wildlife agencies,
to the appropriate Indian tribes, to Federal agencies responsible for managing, operating, or regulating hydroelectric facilities located on the Columbia River or its tributaries, and to any customer or other electric utility
which owns or operates any such facility. Notice shall also be given to the
public. Copies of such recommendations and supporting documents shall
be made available for review at the offices of the Council and shall be
avaibble for reproduction at reasonable cost.
(B) The Council shall provide for public participation and comment regarding the recommendations and supporting documents, including an op-
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portunity for written and oral comments, within such reasonable time as
the Council deems appropriate.
(5) The Council shall develop a program on the basis of such recommendations, supporting documents, and views and information obtained
through public comment and participation, and consultation with the agencies, tribes, and customers referred to in subparagraph (A) of paragraph
(4). The program shall consist of measures to protect, mitigate, and enhance
fish and wildlife affected by the development, operation, and management
of such facilities while assuring the Pacific Northwest an adequate, efficient,
economical and reliable power supply. Enhancement measures are designed
to achieve improved protection and mitigation.
(6) The Council shall include in the program measures which it determines, on the basis set forth in paragraph (5), will—
(A) complement the existing and future activities of the Federal and
the region’s State fish and wildlife agencies and appropriate Indian tribes;
(B) be based on, and supported by, the best available scientific knowledge;
(C) utilize, where equally effective alternative means of achieving the
same sound biological objective exist, the alternative with the minimum
economic cost;
(D) be consistent with the legal rights of appropriate Indian tribes in
the region; and
(E) in the case of anadromous fish—
(i) provide for improved survival of such fish at hydroelectric facilities
located on the Columbia River system; and
(ii) provide flOWS of sufficient quality and quantity between such
facilities to improve production, migration, and survival of such fish as
necessary to meet sound biological objectives.
(7) The Council shall determine whether each recommendation received
is consistent with the purposes of this Act. In the event such recommendations are inconsistent with each other, the Council, in consultation with
appropriate entities, shall resolve such inconsistency in the program giving
due weight to the recommendations,
expertise, and legal rights and responsibilities of the Federal and the region’s State fish and wildlife agencies
and Indian tribes as part of the program or any other recommendation, it
shall explain in writing, as part of the program, the basis for its finding that
the adoption of such recommendation would be—
(A) inconsistent with paragraph (5) of this subsection;
(B) inconsistent with paragraph (6) of this subsection; or
(C) less effective than the adopted recommendations for the protection,
mitigation, and enhancement of fish and wildlife.
(8) The Council shall consider, in developing and adopting a program
pursuant to this subsection, the following principles:
(A) Enhancement measures may be used, in appropriate circumstances,
as a means of achieving ofisite protection and mitigation with respect to
compensation for losses arising from the development and operation of
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the hydroelectric facilities of the Columbia river and its tributaries as a
system.
(B) Consumers of electric power shall bear the cost of measures designed to deal with adverse impacts caused by the development and OP
eration of electric power facilities and programs only.
(C) To the extent the program provides for coordination of its measures
with additional measures (includlng additional enhancement measures to
deal with impacts caused by factors other than the development and
operation of electric power facilities and programs), such additional measures are to be implemented in accordance with agreements among the
appropriate parties providing for the administration and funding of such
additional measures.
(D) Monetary costs and electric power losses resulting from the implementation of the program shall be allocated by the Administrator consistent with individual project impacts and system-wide objectives of this
subsection.
(9) The Council shall adopt such program or amendments thereto within
one year after the time provided for receipt of the recommendations. Such
program shall also be included in the plan adopted by the Council under
subsection (d).
(l O)(A)The Administrator shall use the Bonneville Power Administration
fund and the authorities available to the Administrator under this Act and
other laws administered by the Administrator to protect, mitigate, and
enhance fish and wildlife to the extent affected by the development and
operation of any hydroelectric project of the Columbla River and its tributaries in a manner consistent with the plan, if in existence, the program
adopted by the Council under this subsection, and the purposes of this Act.
Expenditures of the Administrator pursuant to this paragraph shall be in
addition to, not in lieu of, other expenditures authorized or required from
other entities under other agreements or provisions of law.
(B) The Administrator may make expenditures from such fund which
shall be included in the annual or supplementary budgets submitted to the
Congress pursuant to the Federal Columbia River Transmission System Act.
Any amounts included in such budget for the construction of capital facilities with an estimated life of greater than 15 years and an estimated cost
of at least $1,000,000 shall be funded in the same manner and in accordance
with the same procedures as major transmission facilities under the Federal
Columbia River Transmission System Act.
(C) The amounts expended by the Administrator for each activity pursuant to this subsection shall be allocated as appropriate by the Administrator, in consultation with the Corps of Engineers and the Water and Power
Resources Service, among the various hydroelectric projects of the Federal
Columbia River Power System. Amounts so allocated shall be allocated to
the various project purposes in accordance with existing accounting procedures for the Federal Columbia River Power System.
(11)(A) The Administrator and other Federal agencies responsible for
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managing, operating, or regulating Federal or non-Federal hydroelectric
facilities located on the Columbia River or its tributaries shall—
(i)exercise such responsibilities consistent with the purposes of this Act
and other applicable laws, to adequately protect, mitigate, and enhance
fish and wildlife, including related spawning grounds and habitat, affected
by such projects or facilities in a manner that provides equitable treatment
for such fish and wildlife with the other purposes for which such system
and facilities are managed and operated;
(ii)exercise such responsibilities, taking into account at each relevant
stage of decisionmaking processes to the fullest extent practicable, the
program adopted by the Council under this subsection. If, and to the
extent that, such other Federal agencies as a result of such consideration
impose upon any non-Federal electric power project measures to protect,
mitigate, and enhance fish and wildlife which are not attributable to the
development and operation of such project, then the resulting monetary
costs and power losses (if any) shall be borne by the Administrator in
accordance with this subsection.
(B) The Administrator and such Federal agencies shall consult with the
Secretiry of the Interior, the Administrator of the Natioml Marine Fisheries Service, and the State fish and wildlife agencies of the region, appropriate Indian tribes, and affected project operators in carrying out the
provisions of this paragraph and shall, to the greatest extent practicable,
coordinate their actions.
(12)(A) Beginning on October 1 of the first fiscal year after all members
to the Council are appointed initially, the Council shall submit annually a
detailed report to the Committee on Energy and Natural Resources of the
Senate and to tlhe Committees on Interstate and Foreign commerce and on
Interior and Insular Affairs of the House of Representatives. The report
shall describe the actions tiken and to be taken by the Council under this
Act, including this subsection, the effectiveness of the fish and wildlife program, and potential revisions or modifications to the program to be included
in the plan when adopted. At least ninety days prior to its submission of
such report, the Council shall make available to such fish and wildlife agencies, and tribes, the Administrator and the customers a draft of such report.
The Council shall establish procedures for timely comments thereon. The
Council shall include as an appendix to such report such comments or a
summary thereof.
(B) The Administrator shall keep such committees fully and currently
informed of the actions taken and to be taken by the Administrator under
this Act, including this subsection.
(i)[Council may review Administrator’s
fish and wildife
and conservation and resource acquisition actions. ]-The
Council may from time to
time review the actions of the Administrator pursuant to section 4 and 6
of this Act to determine whether such actions are consistent with the plan
and programs, the extent to which the plan and programs is being implemented, and to assist the Council in preparing amendments to the plan and
programs.
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~)[Council may request Administrator to take an action under section
6.]—( 1) The Council may request the Administrator to take an action under
section 6 to carry out the Administrator’s responsibilities under the plan.
(2) To the greatest extent practicable within ninety days after the Council’s request, the Administrator shall respond to the Council in writing
specifying—
(A) the means by which the Administrator will undertake the action
or any modification thereof requested by the Council, or
(B) the reasons why such action would not be consistent with the plan,
or with the Administrator’s legal obligations under this Act, or other
provisions of law, which the Administrator shall specifically identify.
(3) If the Administrator determines not to undertake the requested action, the Council, within sixty days after notice of the Administrator’s determination, may request the Administrator to hold an informal hearing
and make a final decision.
(k)[Council shall review conservation measures and resources within
six years to ascertain pssible
adverse readts-Following
review Administrator may waive section 3(4)(D).]—( 1) Not later than October 1,
1987, or six years after the Council is established under this Act, whichever
is later, the Council shall complete a thorough analysis of conservation
measures and conservation resources implemented pursuant to this Act
during the five-year period beginning on the date the Council is established
under this Act to determine if such measures or resources:
(A) have resulted or are likely to result in costs to consumers in the
region greater than the costs of additional generating resources or additional fuel which the Council determines would be necessary in the
absence of such measures or resources;
(B) have not been or are likely not to be generally equitable to all
consumers in the region; or
(C) have impaired or are likely to impair the ability of the Administrator
to carry out his obligations under this Act and other laws, consistent with
sound business practices.
(2) The Administrator may determine that section 3(4)(D) shall not apply
to any proposed conservation measure or resource if the Administrator
finds after receipt of such analysis from the Council that such measure or
resource would have any result or effect described in subparagraph (A), (B)
or (C) of paragraph (l). (94 Stat. 2700; 16 U.S.C. $ 839b)
SALE OF POWER

Sec. 5. (a) [Preference in sale of power. ]-All
power sales under this
Act shall be subject at all times to the preference and priority provisions
of the Bonneville Project Act of 1937 (16 U.S.C. 832 and following) and,
in particular, sections 4 and 5 thereof. Such sales shall be at rates established
pursuant to section 7.
NOTE OF OPINION

1. Preferena
The provision in section5(d)(l)(A) of the

PacificNortiwest Act thatwles to direct service industfil customers(DSIS) will provide
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1076(9th Clr. 1982).[Editor’s note: This decisionwasrmersed by the SupremeCourt on
certiorari sub. nom. Aluminum Companyof
Am&a v. Cm@al Liwoln Peopks’ Utility tittit,

467 U.S. 380 (lg84).]

@)[Sd*
to rquesting public bodies, cooperatives, and investor owned
utiitie~Sdes
to Federal agencies— Restriction if resource acquisition
cannot be aswred on a planning basis.]-(1)
Whenever requested, the
Administrator shall offer to sell to each requesting public body and cooperative entitled to preference and ptiority under the Bonneville Project
Act of 1937 and to each requesting investor-owned utility electric power
to meet the firm power load of such public body, cooperative or investorowned utility in the Region to the extent that such firm power load exceeds—
(A) the capability of such entity’s firm peaking and energy resources
used in the year prior to the enactment of this Act to serve its firm load
in the region, and
(B) such other resources as such entity determines, pursuant to contracts under this Act, will be used to serve its firm load in the region.
In determining the resources which are used to serve a firm load, for purposes of subparagraphs (A) and (B), any resources used to serve a firm load
under such subparagraphs shall be treated as continuing to be so used,
unless such use is discontinued with the consent of the Administrator, or
unless such use is discontinued because of obsolescence, retirement, loss of
resource, or loss of contract rights.
(2)Contracts with investor-owned utilities shall provide that the Administrator may reduce his obligations under such contracts in accordance with
section 5(a) of the Bonneville Project Act of 1937.
(3) In addition to his authorities to sell electric power under paragraph
(l), the Administrator is also authorized to sell electric power to Federal
agencies in the region.
(4) Sales under this subsection shall be made only if the public body,
cooperative, Federal agency or investor-owned utility complies with the
Administrator’s standards for service in effect on the effective date of this
Act or as subsequently revised.
(5) The Administrator shall include in contracts executed in accordance
with this subsection provisions that enable the Administrator to restrict his
contractual obligations to meet the loads referred to in this subsection in
the future if the Administrator determines, after a reasonable period of
experience under this Act, that the Administrator cannot be assured on a
pbrting
basis of acquiring sufficient resources to meet such loads during
a specified period of insufficiency. Any such contract with a public body,
cooperative, or Federal agency shall specify a reasonable minimum period
between a notice of restriction and the earliest date such restriction may
be imposed.
(6) Contracts executed in accordance with this subsection with public
body, cooperative, and Federal agency customers shall—
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(A) provide that the restriction referred to in paragraph (5) shall not
be applicable to any such customers until the operating year in which the
total of such customers’ firm loads to be served by the Administrator
equals or exceeds the firm capability of the Federal base system resources;
(B) not permit restrictions which would reduce the total contractual
entitlement of such customers to an amount less than the firm capability
of the Federal base system resources; and
(C) contain a formula for determining annually, on a uniform basis,
each such customer’s contractual entitlement to firm power during such
a period of restriction, which formula shall not consider customer resources other than those the customer has determined, as of the effective
date of this Act, to be used to serve its own firm loads.
The formula referred to in subparagraph (C) shall obligate the Administrator to provide on an annual basis only firm power needed to serve the
portion of such customer’s firm load in excess of the capability of such
customer’s own firm resources determined by such customer under paragraph (1) of this subsection to be used to serve its firm load.
(c)[Purchase and exchange srdes with Pacific Northwest utflities to
serve their residential loads-Benefits
shall be passed through directly
to such loads—Termination—
In lieu acquisition of lower cost power—
Methodology
for determining “average system cost?’]—( 1) Whenever a
Pacific Northwest electric utility offers to sell electric power to the Administrator at the average system cost of that utility’s resources in each year,
the Administrator shall acquire by purchase such power and shall offer, in
exchange, to sell an equivalent amount of electric power to such utility for
resale to that utility’s residential users within the region.
(2) The purchase and exchange sale referred to in paragraph (1) of this
subsection with any electric utility shall be limited to an amount not in
excess of 50 per centum of such utility’s Regional residential load in the
year beginning July 1, 1980, such 50 per centum limit increasing in equal
annual increments to 100 per centum of such load in the year beginning
July 1, 1985, and each year thereafter.
(3) The cost benefits, as specified in contracts with Administrator, of any
purchase and exchange sale referred to in paragraph (1) of this subsection
which are attributable to any electric utility’s residential load within a State
shall be passed through directly to such utility’s residential loads within such
State, except that a State which, lies partially within and partially without
the region may require that such cost benefits be distributed among all of
the utility’s residential loads in that State.
(4) An electric utility may terminate, upon reasonable terms and conditions agreed to by the Administrator and such utility prior to such
termination, its purchase and sale under this subsection if the supplemental
rate charge provided for in section 7(b)(3) is applied and the cost of electric
power sold to such utility under this subsection exceeds, after application
of such rate charge, the average system cost of power sold by such utility
to the Administrator under this subsection.
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(5) Subject to the provisions of sections 4 and 6, in lieu of purchasing
any amount of electric power offered by a utility under paragraph (1) of
this subsection, the Administrator may acquire an equivalent amount of
electric power from other sources to replace power sold to such utility as
part of an exchange sale if the cost of such acquisition is less than the cost
of purchasing the electric power offered by such utility.
(6) Exchange sales to a utility pursuant to this subsection shall not be
restricted below the amounts of electric power acquired by the Administrator from, or on behalf of, such utility pursuant to this subsection.
(7) The “average system cost” for electric power sold to the Administrator
under this subsection shall be determined by the Administrator on the basis
of a methodology developed for this purpose in consulbtion with the Council, the Administrator’s customers, and appropriate State regulatory bodies
in the region. Such methodology shall be subject to review and approval
by the Federal Energy Regulatory Commission. Such average system cost
shall not include—
(A) the cost of additional resources in an amount sufficient to serve
any new large single load of the utility;
(B) the cost of additional resources in an amount sufficient to meet any
additional load outside the region occurring after the effective date of
this Act; and
(C) any costs of any generating facility which is terminated prior to
initial commercial operation.
(d)[Sales to existing direct service industrid customers-ShdI
provide
a portion of ~erves
for firm power load~Limitations-Definitions—
Special provisions for contract with any existing customer which has not
previously received power.~(
1)(A) The Administrator is authorized to
sell in accordance with this subsection electric power to existing direct service industrial customers. Such sales shall provide a portion of the Administrator’s reserves for firm power loads within the region.
(B) After the effective date of this Act, the Administrator shall offer in
accordance with subsection (g) of this section to each existing direct service
industrial customer an initial long term contract that provides such customer an amount of power equivalent to that to which such customer is
entitled under its contract dated January or April 1975 providing for the
sale of “industrial firm power.”
(2) The Administrator shall not sell electric power, including reserves,
directly to new direct service industrial customers.
(3) The Administrator shall not sell amounts of electric power, including
reserves, to existing direct service industrial customers in excess of the
amount permitted under paragraph (1) unless the Administrator determines, after a plan has been adopted pursuant to section 4 of this Act, that
such proposed sale is consistent with the plan and that —
(A) additional power system reserves are required for the region’s firm
loads,
(B) the proposed sale would provide a cost-effective method of supplying such reserves,
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(C) such loads or loads of similar character cannot provide equivalent
operating or planning benefits to the region if served by an electric utility
under contractual arrangement providing reserves, and
(D) the Administrator has or can acquire sufficient electric power to
serve such loads, and
unless the Council has determined such sale is consistent with the plan.
After such determination by the Administrator and by the Council, the
Administrator is authorized to offer to existing direct service industrial
customers power in such amounts in excess of the amount permitted under
paragraph (1) of this subsection as the Administrator determines to be
necessary to provide additional power system reserves to meet the region’s
firm loads.
(4)(A) As used in this section, the term “existing direct service industrial
customer” means any direct service industrial customer of the Administrator which has a contract for the purchase of electric power from the Administrator on the effective date of this Act.
(B) The term “new direct service industrial customer” means any industrial entity other than an existing direct service industrial customer.
(C)(i) Where a new contract is offered in accordance with subsection (g)
to any existing direct service industrial customer which has not received
electric power prior to the effective date of this Act from the Administrator
pursuant to a contract with the Administrator existing on the date of the
enactment of this Act, electric power delivered under such new contract
shall be conditioned on the Administrator reasonably acquiring, in accordance with this Act and within such estimated period of time (as specified
in the contract) as he deems reasonable, sufficient resources to meet, on a
planning basis, the load requirement of such customer. Such contract shall
also provide that the. obligation of the Administrator to acquire such re
sources to meet such load requirement shall, except as provided in clause
(ii) of this subparaWaph, apply only to such customer and shall not be sold
or exchanged by such customer to any other person.
~i) Rights under a contract described in clause (i) of this subparagraph
may be transferred by an existing direct service industrial customer referred
to in clause (i) to a successor in interest in connection with a reorganization
or other transfer of all major assets of such customer. Following such a
transfer, such successor in interest (or any other subsequent successor in
interest) may also transfer rights under such a contract only in connection
with a reorganization or other transfer of all assets of such successor in
interest.
(iii) The limitation of clause (i) of this subparagraph shall not apply to
any customer referred to in clause (i) whenever the Administrator determines that such customer is receiving electric power pursuant to a contract
referred to in such cbuse (ii).
NOTE OF OPINION

1. Preference
The provision in section5(d)(l)(A) of the
Pacific NorthwestAct thatsalesto direct ser-

vice industrialcustomers(DSIS)will provide
reservesfor firm power loads withinthe re@on does not exempt the salesof nonfirm
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cisionwasreversedby the SupremeCourt on
certiorari sub. nom., Aluminum Company of
Ameti

v. Central Lincoln Peoples’ UtZi@ W-

ttit,
467 U.S. 380 (1984).]

(e)[tintracfid
entitiementa during periods of insufficiency
based on
power sold by the customer to BPA under section 6—Distribution
of
excess entitiementa by atomer
class.~(
1) The contractual entitlement
to firm power of any customer from whom, or on whose behalf, the Administrator has acquired electric power pursuant to section 6 may not be
restricted below the amount of electric power so acquired from, or on behalf
of, such customer. If in any year such customer’s requirements are less than
such entitlement, any excess of such entitlement shall be first made available
to increase the entitlement of other customers. For purposes of this paragraph, the following entities shall each constitute a class:
(A) public bodies and cooperatives;
(B) Federal agencies;
(C) direct service industrial; and
(D) investor owned utilities.
(2) Any contractual entitlement to firm power which is based on electric
power acquired from, or on behalf of, a customer pursuant to section 6
shall be in addition to any other contractual entitlement to firm power not
subject to restriction that such customer may have under this section. For
the purposes of this subsection, references to amounts of power acquired
by the Administrator pursuant to section 6 shall be deemed to mean the
amounts specified in the resource acquisition contracts exclusive of any
amounts reco~ized
in such contracts as replacement for Federal base system resources.
(3) The Administrator shall, consistent with the provisions of this Act,
insure that any restrictions upon any particular customer class made pursuant to this subsection and subsection (b) of this section are distributed
equitable throughout the region.
(f)[Admiiistrator
authorized to sell surplus power]-The
Administrator is authorized to sell, or otherwise dispose of, electric power, including
power acquired pursuant to this and other Acts, that is surplus to his ob
ligations incurred pursuant to subsections ~), (c), and (d) of this section in
accordance with this and other Acts applicable to the Administrator, including the Bonneville Project Act of 1937 (16 U.S.C. 838 and following),
and the Act of August 31, 1964 (16 U.S.C. 837-837 h).
@)[Initial contraeta to be offered within nine months-Customem
have
one year to acc~t—Eff~ve
date~Resources
deemed sufficient.]-(1)
As soon as practicable within nine months after the effective date of this
Act, the Administrator shall commence necessary negotiations for, and offer, initial long-term contracts (within the limitations of the third sentence
of section 5(a) of the Bonneville Project Act) simultaneously to—
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(A) existing public body and cooperative customers and investor-owned
utility customers under subsection (b) of this section;
(B) Federal agency customers under subsection (b) of this section;
(C) electric utility customers under subsection (c) of this section; and
(D) direct service industrial customers under subsection (d)(l).
(2) fich customer offered a contract pursuant to this subsection shall
have one year from the date of such offer to accept such contract. Such
contract shall be effective as provided in this subsection.
(3) An initial contract with a public body, cooperative or investor-owned
electric utility customer or a Federal agency customer pursuant to subsection (b) of this section shall be effective on the date executed by such
customer, unless another effective date is otherwise agreed to by the Administrator and the customer.
(4) An initial contract with an electric utility customer pursuant to subsection (c) of this section shall be effective on the date executed by such
customer, but no earlier than the first day of the tenth month after the
effective date of this Act.
(5) An initial contract with a direct service industrial customer pursuant
to subsection (d)(1), shall be effective on the date agreed upon by the Administrator and such customer, but no later than the first day of the tenth
month after the effective date of this Act. When such contract is executed,
it may for rate purposes be given retroactive effect to such first day.
(6) Initial contracts offered public body, cooperative and Federal agency
customers in accordance with this subsection shall provide that during a
period of insufficiency declared in accordance with subsection (b) of this
section each customer’s contractual entitlement shall, to the extent of its
requirements on the Administrator, be no less than the amount of firm
power received from the Administrator in the year immediately preceding
the period of insufficiency.
(7) The Administrator shall be deemed to have sufficient resources for
the purpose of entering into the initial contracts specified in paragraph
(1)(A) through (D). (94 Stat. 2712; 16 U.S.C. $ 839c)
NOTE OF OPINION

1. JufiAdon

of Coufi of Appeals

Suitschallengingthe executionby the Administratorof the BonnevillePower Administration of long-term power contracts
requiredby section5(g) of the PacificNorthwest Electric Power Planningand Conservation Act on the grounds.that the failure to
issue environmentalimpact smtementsvio-

lated the Nation EnvironmentalPolicy Act
shouldbe filed with the 9th CircuitCourt of
Appealsand not the DistrictCourt. Natwnal
Wildl~eFederatti v. Johmon, 548 F. Supp.708
(D. Ore. 1982) [Editor’s note This holding
wasa~rmed in Forelaws m Board v. Johnson,
709 F. 2d. 1310(9th Cir. 1983).]

CONSERVATION AND RESOURCE ACQUISITION

See. 6. (a)[Administrator
shall acquire resources through conservation,
implement conservation measures and acquire renewable resources installed by a residential or small commercial consumer to reduce load—
shall acquire addlEnds of measures and resources —Administrator
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tiond resources to meet contractual obligations.]-(
1) The Administrator
shall acquire such resources through conservation, implement all such conservation measures, and acquire such renewable resources which are installed by a residential or small commercial consumer to reduce load, as
the Administrator determines are consistent with the plan, or if no plan is
in effect with the criteria of section 4(e)(1) and the considerations of section
4(e)(2) and, in the case of major resources, in accordance with subsection
(c) of this section. Such conservation measures and such resources may
include, but are not limited to—
(A) loans and grants to consumers for insulation or weatherization,
increased system efficiency, and waste energy recovery by direct application,
(B) technical and financial assistance to, and other cooperation with,
the Administrator’s customers and governmental authorities to encourage maximum cost-effective voluntary conservation and the attainment
of any cost-effective conservation objectives adopted by individual States
or subdivisions thereof,
(C) aiding the Administrator’s customers and governmental authorities
in implementing model conservation standards adopted pursuant to section 4(O, and
(D) conducting demonstration projects to determine the cost effectiveness of conservation measures and direct application of renewable
enerW resources.
(2) In addition to acquiring electric power pursuant to section 5(c), or
on a short-term basis pursuant to section 11(b)(6)(i) of the Federal Columbia
River Transmission System Act, the Administrator shall acquire, in accordance with this section, sufficient resources—
(A) to meet his contractual obligations that remain after taking into
account planned savings from measures provided for in paragraph(1) of
this subsection, and
(B) to assist in meeting the requirements of section 4(h) of this Act.
The Administrator shall acquire such resources without considering restrictions which may apply pursuant to section 5(b) of this Act.
b) [Limitations and conditions on acquisition of resources.]—(1)
Except as specifically provided in this section, acquisition of resources under
this Act shall be consistent with the plan, as determined by the Administrator.
(2) The Administrator my acquire resources (other than major resources) under this Act which are not consistent with the plan, but which
are determined by the Administrator to be consistent with the criteria of
section 4(e)(1) and the considerations of section 4(e)(2) of this Act.
(3) If no plan is in effect, the Administrator may acquire resources under
this Act which are determined by the Administrator to be consistent with
the criteria of section 4(e)(1) and the considerations of section 4(e)(2) of
this Act.
(4) The Administrator shall acquire any non-Federal resources to replace
Federal base system resources only in accordance with the provisions of this
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section. The Administrator shall include in the contracts for the acquisition
of any such non-Federal replacement resources provisions which will enable
him to ensure that such non-Federal replacement resources are developed
and operated in a manner consistent with the considerations specified in
seetion 4(e)(2) of this Act.
(5) Notwithstanding any acquisition of resources pursuant to this section,
the Administrator shall not reduce his efforts to achieve conservation and
to acquire renewable resources installed by a residential or small commercial
consumer to reduce load, pursuant to subsection (a)(1) of this section.
(c)[Procedures for ac~isition
of a major resource, for implementation
of a major conmrvation measure, or for payments or credifi relating to
a major resource.]—(1) For each proposal under subsection (a), (b), (~, (h),
or(1) of this section to acquire a major resource, to implement a conservation
measure which will conserve an amount of electric power equivalent to that
of a major resource, to pay or reimburse investigation and preconstruction
expenses of the sponsors of a major resource, or to grant billing credits or
services involving a major resource, the Administrator shall—
(A) publish notice of the proposed action in the Federal Register and
provide a copy of such notice to the Council, the Governor of each State
in which facilities would be constructed or a conservation measure implemented, and the Administrator’s customers;
(B) not less than sixty days following publication of such notice, conduct
one or more public hearings, presided over by a hearing officer, at which
testimony and evidence shall be received, with opportunity for such rebuttal and cross-examination as the hearing officer deems appropriate in
the development of an adequate hearing record;
(C) develop a record to assist in evaluating the proposal which shall
include the transcript of the public hearings, together with exhibits, and
such other materials and information as may have been submitted to, or
developed by, the Administrator; and
(D) following completion of such hearings, promptly provide to the
Council and make public a written decision that includes, in addition to
a determination respecting the requirements of subsection (a), @), (f),
(h), (l), or (m) of this section, as appropriate—
(i) if a plan is in effect, a finding that the proposal is either consistent
or inconsistent with the ph or, notwithstanding its inconsistency with
the plan, a finding tkt it is needed to meet the Administrator’s obligations under this Act, or
(ii) if no plan is in effect, a finding that the proposal is either consistent
or inconsistent with the miteria of section 4(e)(1) and the considerations
of section 4(e)(2) of this Act or notwithstanding its inconsistency, a
finding that it is needed to meet the Administrator’s obligations under
this Act.
In the case of subsection (~ of this section, such decision shall be treated
as satisfying the applicable requirements of this subsection and of subsection (f) of this section, if it includes a finding of probable consistency,
based upon the Administrator’s evaluation of information available at the
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time of” completion of the hearing under this paragraph. Such decision
shall include the reasons for such finding.
(2) Within sixty days of the receipt of the Administrator’s decision pursuant to paragraph (1)(D) of this subsection, the Council may determine by
a majority vote of all members of the Council, and notify the Administrator—
(A) that the proposal is either consistent or inconsistent with the plan,
or
(B) if no plan is in effect, that the proposal is either consistent or
inconsistent with the criteria of section 4(e)(1) and the considerations of
section 4(e)(2).
(3) The Administrator may not implement any proposal referred to in
paragraph (1) that is determined pursuant to paragraph (1) or (2) by either
the Administrator or the Council to be inconsistent with the plan or, if no
ph is in effect, with the criteria of section 4(e)(l) and the considerations
of section 4(e)(2)—
(A) unless the Administrator finds that, notwithstanding such inconsistency, such resource is needed to meet the Administrator’s obligations
under this Act, and
(B) until the expenditure of funds for that purpose has been specifically
authorized by Act of Congress enacted after the date of the enactment
of this Act.
(4) Before the Administrator implements any proposal referred to in
paragraph (1) of this subsection, the Administrator shall—
(A) submit to the appropriate committees of the Congress the administrative record of the decision (including any determination by the Council under paragraph (2)) and a statement of the procedures followed or
to be followed for compliance with the National Environmental Policy
Act of 1969,
(B) publish notice of the decision in the Federal Register, and
(C) note the proposal in the Administrator’s annwl or supplementary
budget submittal made pursuant to the Federal Columbia River Transmission System Act (16 U.S.C. 838 and following).
The Administrator may not implement any such proposal until ninety days
after the date on which such proposal has been noted in such budget or
after the date on which such decision has been published in the Federal
Register, whichever is later.
(5) The authority of the Council to make a determination under paragraph (2)(B) if no plan is in effect shall expire on the date two years after
the establishment of the Council.
(d) [Ac~isition
of non-major experimental,
demonstration,
or pfiot
resourees.]-The
Administrator is authorized to acquire a resource, other
than a major resource, whether or not such resource meets the criteria of
section 4(e)(l) and the considerations of section 4(e)(2) but which he determines is an experimental, developmental, demonstration, or pilot project
of a type with a potential for providing cost-effective service to the region.
The Administrator shall make no obligation for the acquisition of such
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resource until it is included in the annual budgets submitted to the Congress
pursuant to the Federal Columbia River Tmnsmission System Act.
(e) [bnservation
authorities to be used to maximum extent practicabl+Use
of customers and local entities.]-(1)
In order to effectuate the
priority given to conservation measures and renewable resources under this
Act, the Administrator shall, to the maximum extent practicable, make use
of his authorities under this Act to acquire conservation measures and renewable resources, to implement conservation measures, and to provide
credits and technical and financial assistance for the development and implementation of such resources and measures (including the funding of,
and the securing of debt for, expenses incurred during the investigation
and preconstruction of resources, as authorized in subsection (~ of this
section).
(2) To the extent conservation measures or acquisition of resources require direct arrangements with consumers, the Administrator shall make
maximum practicable use of customers and local entities capable of administering and carrying out such arrangements.
(f) [Funding or reimbursement of certain investigation and preconstruction activities under specified conditions. ]-( 1) For resources which
the Administrator determines may be eligible for acquisition under this
section and satisfy the criteria of section 4(e)(l) and the considerations of
section 4(e)(2) of this Act or, if a plan is in effect, to be consistent with the
plan, the Administrator is authorized to enter into agreements with sponsors
of—
(A) a renewable resource, other than a major resource, to fund or
secure debt incurred in the investigation and initial development of such
resource, or
(B) any other resource to provide for the reimbursement of the sponsor’s investigation and preconstruction
expenses concerning such resource (which expenses shall not include procurement
of capital
equipment or construction material for such resource).
In the case of any resource referred to in subparagraph (B) of this paragraph, such reimbursement is authorized only if—
(i) such resource is subsequently denied State siting approval or other
necessary Federal or State permits, or approvals,
(ii) such investigation subsequently demonstrates, as determined by the
Administrator, that such resource does not meet the criteria of section
4(e)(1) and the considerations of section 4(e)(2) of this Act or is not
acceptable because of environmental impacts, or
fiii) after such investigation the Administrator determines not to acquire the resource and the sponsor determines not to construct the resource.
(2) The Administrator may exercise the authority of this subsection only
after he determines that the failure to do so would result in inequitable
hardship to the consumers of such sponsors. The Administrator may provide reimbursement under this subsection only for expenses incurred after
the date of the enactment of this Act.
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(3) Any agreement under paragraph (1) of this subsection shall provide
the Administrator an option to acquire any such resource, including a renewable resource, and shall include such other provisions, as the Administrator deems appropriate,
for Administrator’s
recovery from such
sponsors or any assignee of the sponsors, if such sponsor or assignee continues development of the resource, of any advances made by the Administrator purswdnt to such agreement.
(4) The Administrator shall not reimburse any expense incurred by the
sponsors (except necessary expenses involved in the liquidation of the resource) after the date of a final denial of application for State siting approval
or after the date the Administrator determines that the resource to be
inconsistent with the plan or the criteria of section 4(e)(1) and the consideration of section 4(e)(2).
(g) [preparation
of envtionmnetal
impact statements jointly with
State.]—At the request of the appropriate State, any environmental impact
statement which may be required with respect to a resource, to the extent
determined possible by the Administrator in accordance with applicable law
and regulations, may be prepared jointly and in coordination with any required environmen~l impact statement of the State or any other statement
which serves the purpose of an environmental impact statement which is
required by State law.
(h) [Billing crediti and services for conservation
activities and r~
sources wtich reduce the obligation of tie Administrator to acquire re
sources.]—( 1) If a customer so requests, the Administrator shall grant
billing credits to such customer, and provide services to such customer at
rates established for such services, for—
(A) conservation activities independently undertaken or continued
after the effective date of this Act by such customer or political subdivision
served by such customer which reduce the obligation of the Administrator
that would otherwise have existed to acquire other resources under this
Act, or
(B) resources constructed, completed, or acquired after the effective
date of this Act by a customer, an entity acting on behalf of such customer,
or political subdivision served by the customer which reduce the obligation of the Administrator to acquire resources under this Act. Such
resources shall be renewable resources or multipurpose projects or other
resources which are not inconsistent with the plan or, in the absence of
a plan, not inconsistent with the criteria of section 4(e)(1) and the considerations of section 4(e)(2) of this Act.
(2) The energy and capacity on which a credit under this subsection to
a customer is based shall be the amount by which a conservation activity
or resource actually changes the customer’s net requirement for supply of
electric power or reserves from the Administrator.
(3) The amount of credits for conservation under this subsection shall be
set to credit the customer implementing or continuing the conservation
activity for which the credit is granted for the savings resulting from such
activity. The rate impact on the Administrator’s other customers of granting
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the credit shall be equal to the rate impact such customers would have
experienced had the Administrator been obligated to acquire resources in
an amount equal to that actually saved by the activity for which the credit
is granted.
(4) For resources other than conservation, the customer shall be credited
for net costs actually incurred by such customer, and entity acting on behalf
of such customer, or political subdivision served by such customer, in acquiring, constructing, or operating the resource for which the credit is
granted. The rate impact to the Administrator’s other customers of granting the credit shall be no greater than the rate impact such customers would
have experienced had the Administrator been obligated to acquire resources in an amount equal to that actually produced by the resource for
which the credit is granted.
(5) Retail rate structures which are voluntarily implemented by the Administrator’s customers and which induce conservation or installation of
consumer-owned renewable resources shall be considered, for purposes of
this subsection, to be (A) conservation activities independently undertaken
or carried on by such customers, or (B) customer-owned renewable resources, and shall qualify for billing credhs upon the same showing as that
required for other conservation or renewable resource activities.
(6) Prior to granting any reedit or providing services pursuant to this
subsection, the Administrator shall—
(A) comply with the notice provisions of subsection (c)of this section,
and include in such notice the methodology the Administrator proposes
to use in determining the amount of any such credit;
(B) include the cost of such credit in the Administrator’s annual or
amended budget submittal to the Congress made pursuant to the Federal
Columbia River Transmission System Act (16 U.S.C. 838 0));
(C) require that resources in excess of customer’s reasonable load
growth shall have been offered to others for ownership, participation or
other sponsorship pursuant to subsection (m) of this section, except in
the case of conservation, multi-purpose projects uniquely suitable for
development by the customer, or renewable resources; and
(D) require that the operators of any generating resource for which a
billing credh is to be granted agree to operate such resource in a manner
compatible with the planning and operation of the region’s power system.
(i) [Contrati
to include eff~tive oversight provisions on timeliness,
cost, safety, fish and wildife,
etc.]—Contracts for the acquisition of resources and for billing credhs for major resources, including conservation
activities, entered into pursuant to this section shall contain such terms and
conditions, applicable after the contract is entered into, as will—
(1) insure timely construction, scheduling, completion, and operation
of resources,
(2) insure that the costs of any acquisition are as low as reasonably
possible, consistent (A) with sound engineering, operating, and safety
practices, and (B) the protection, mitigation, and enhancement of fish
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and wildlife, including related spawning grounds and habitat affected by
the development of such resources, and
(3) insure that the Administrator exercises effective oversight, inspection, audh, and review of all aspects of such construction and operation.
Such contracts shall contain provisions assuring that the Administration has
the authority to approve all costs of, and proposals for, major modifications
in construction, scheduling or operations and to assure that the Administrator is provided with such current information as he deems necessary to
evaluate such construction and operation.
O) [All obligation of Administrator are secured solely by revenues and
not by Ml faiti and credit of the United States.]-(1)
All contractual and
other obligations required to be carried out by the Administrator pursuant
to this Act shall be secured solely by the Administrator’s revenues received
from the sale of electric power and other services. Such obligations are not,
nor shall they be construed to be, general obligations of the United States,
nor are such obligations intended to be or are they secured by the full faith
and credit of the United States.
(2) All contracts entered into by the Administrator for the acquisition of
resources pursuant to this Act shall require that, in the sale of any obligations, all oflerings and promotional material for the sale of such obligations shall include the language contained in the second sentence of
paragraph (1) of this subsection. The Administrator shall monitor and enforce such requirement.
(k) [Wnefita shall be distributed equitably throughout region.]-In
the
exercise of his authorities pursuant to this section, the Administrator shall,
consistent with. the provisions of this Act and the Administrator’s obligations
to particular customer classes, insure that benefits under this section, including financial and technical assistance, conduct of conservation demonstrations, and experimental projects, services, and billing credits, are
distributed equitably throughout the region.
(1) [Authori~
to investigate resources outside the region and interre
gional exchanges —Report to Congress by July 1, 1981—Acquisition
of
resources.]-(1)
The Administrator is authorized and directed to investigate opportunities for adding to the region’s resources or reducing the
region’s power costs through the accelerated or cooperative development
of resources located outside the States of Idaho, Montana, Oregon, and
Washington if such resources are renewable resources, and are now or in
the future planned or considered for eventual development by nonregional
agencies or authorities that will or would own, sponsor, or otherwise develop
them. The Administrator shall keep the Council fully and currently informed of such investigations, and seek the Council’s advice as to the desirability of pursuing such investigations.
(2) The Administrator is authorized and directed to investigate periodically opportunities for mutually beneficial interre~onal exchanges of electric power that reduce the need for additional generation or generating
capacity in the Pacific Northwest and the regions with which such exchanges
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may occur. The Council shall take into consideration in formulating a plan
such investigations.
(3) After the Administrator submits a report to Congress pursuant to
paragraph (5) of this subsection, the Administrator is authorized to acquire
resources consistent with such investigations and consistent with the plan
or, if no plan is in effect, with the priorities of section 4(e)(l) and the
considerations of section 4(e)(2). Such acquisitions shall be in accordance
with the provisions of this subsection.
(4) The Administrator shall conduct the investigation and the acquisitions, if any, authorized under this subsection with the assistance of other
Federal agencies as may be appropriate.
(5) No hter than July 1, 1981, the Administrator shall submit to the
Congress a report of the results of the investigations undertaken pursuant
to this subsection, together with the prospects for obtaining additional resources under the authority granted by this subsection and for reductions
in generation or generating capacity through exchanges,
(m) [Determination
required fiat a reasonable share of each major
resource has been offered to each Pacific Northwest utility.]-Except
as
to resources under construction on the effective date of this Act, the Administrator shall determine in each case of a major resource acquisition
that a reasonable share of the particular resource, or a reasonable equivalent, has been offered to each Pacific Northwest electric utility for ownership, participation, or other sponsorship, but not in excess of the amounts
needed to meet such utility’s Regional load. (94 Stat. 2717; 16 U.S.C. $
839d)
RATES

8ec. 7. (a) [Rates for the sde of Federal power and transmission of
non-Federd power established by the Administrator-Rates
become effective upon confirmation
and approval of the FERC upon specified
findings.]-(1)
The Administrator shall establish, and periodically review
and revise, rates for the sale and disposition of electric energy and capacity
and for the transmission of non-Federal power. Such rates shall be established and, as appropriate, revised to recover, in accordance with sound
business principles, the costs associated with the acquisition, conservation,
and transmission of electric power, includlng the amortization of the Federal
investment in the Federal Columbia River Power System (including irrigation costs required to be repaid out of power revenues) over a reasonable
period of years and the other costs and expenses incurred by the Administrator pursuant to this Act and other provisions of law. Such rates shall
be established in accordance with sections 9 and 10 of the Federal Columbia
River Transmission System Act (16 U.S.C. 838), section 5 of the Flood
Control Act of 1944, and the provisions of this Act.
(2) Rates established under this section shall become effective only, except
in the case of interim rules as provided in subsection (i)(6), upon confirmation and approval by the Federal Energy Regulatory Commission upon
a finding by the Commission, that such rates—
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(A) are su~lcient to assure repayment of the Federal investment in the
Federal Columbia River Power System over a reasonable number of years
after first meeting the Administrator’s other costs,
(B) are based upon the Administrator’s tom] system costs, and
(C) insofar as transmission rates are concerned, equitable allocate the
costs of the Federal transmission system between Federal and non-Federal
power utilizing such system.
b) [D~elopment
of rates for general requirements of public, coop
erative and Federd customers and residential exchang+Ceiling
on firm
power rates for public, cooperative and Federal astomers
after Jtiy 1,
1985—Supplementd
rate charges to recover amounts not charged to pub
lie, cooperative and Federal customers-Definition
of “general rqfi~
ments’’.(-(
1) The Administrator shall establish a rate or rates of general
application for electric power sold to meet the general requirements of
public body, cooperative, and Federal agency customers within the Pacific
Northwest, and loads of electric utilities under section 5(c). Such rate or
rates shall recover the costs of that portion of the Federal base system
resources needed to supply such loads until such sales exceed the Federal
base system resources. Thereafter, such rate or rates shall recover the cost
of additional electric power as needed to supply such loads, first from the
electric power acquired by the Administrator under section 5(c) and then
from other resources.
(2) After July 1, 1985, the projected amounfi to be charged for firm
power for the combined general requirements of public body, cooperative
and Federal agency customers, exclusive of amounts charged such customers
under subsection (g) for the costs of conservation, resource and conservation
credits, experimen~l resources and uncontrollable events, may not exceed
in to~l, as determined by the Administrator, during any year after July 1,
1985, plus the ensuing four years, an amount equal to the power costs for
general requirements of such customers if, the Administrator assumes
that—
(A) the public body and cooperative customers’ general requirements
had included during such five-year period the direct service industrial
customer loads which are—
(i) served by the Administrator, and
(ii) located within or adjacent to the geographic service boundaries
of such public bodies and cooperatives;
(B) public body, cooperative, and Federal agency customers were
served, during such five-year period, with Federal base system resources
not obligated to other entities under contracts existing as of the effective
date of this Act (during the remaining term of such contracts) excluding
obligations to direct service industrial customer loads included in sub
paragraph (A) of this paragraph;
(C) no purchases or sales by the Administrator as provided in section
5(c) were made during such five-year period;
(D) all resources that would have been required, during such five-year
period, to meet remaining general requirements of the public body, CO-
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operative and Federal agency customers (other than requirements met
by the available Federal base system resources determined under subparagraph (B) of this paragraph) were—
~) purchased from such customers by the Administrator pursuant to
section 6, or
(ii) not committed to load pursuant to section 5@),
and were the least expensive resources owned or purchased by public
bodies or cooperatives; and any additional needed resources were ob
tained at the average cost of all other new resources acquired by the
Administrator; and
(E) the quantifmble monetary savings, during such five-year period, to
public body, cooperative and Federal agency customers resulting from—
(i) reduced public body and cooperative financing costs as applied
to the total amount of resources, other than Federal base system resources, identified under subparagraph (D) of this paragraph, and
(ii) reserve benefits as a result of the Administrator’s actions under
this Act
were not achieved.
(3) Any amounts not charged to public body, cooperative, and Federal
agency customers by reason of paragraph (2) of this subsection shall be
recovered through supplemental rate charges for all other power sold by
the Administrator to all customers. Rates charged public body, cooperative,
or Federal agency customers pursuant to this subsection shall not include
any costs or benefits of a net revenue surplus or deficiency occurring for
the period ending June 30, 1985, to the extent such surplus or deficiency
is aused by—
(A) a difference between actual power deliveries and power deliveries
projected for the purpose of establishing rates to direct service industrial
customers under subsection (c)( 1) of this subsection, and
(B) an overrecovery or underrecovery of the net costs incurred by the
Administrator under section 5(c) as a result of such difference.
Any such revenue surplus or deficiency incurred shall be recovered from,
or repaid to, customers over a reasonable period of time after July 1, 1985,
through a supplemental rate charge or credit applied proportionately for
all other power sold by the Administration at rates established under other
subsections of this section prior to July 1, 1985.
(4) The term “general requirements” as used in this section means the
public body, cooperative or Federal agency customer’s electric power purchased from the Administrator under section 5@) of this Act, exclusive of
any new large single load.
(c) [Development of rates for direet service industrid customers.]-(1)
The rate or rates applicable to direct service industrial customers shall be
established—
(A) for the period prior to July 1, 1985, at a level which the Administrator estimates will be suficient to recover the cost of resources the
Administrator determines are required to serve such customers’ load and
the net costs incurred by the Administrator pursuant to section 5(c) of
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this Act, based upon the Administrator’s projected ability to make power
available to such customers pursuant to their contracts, to the extent that
such costs are not recovered through rates applicable to other customers;
and
(B) for the period beginning July 1, 1985, at a level which the Administrator determines to be equitable in rebtion to the retail rates charged
by the public body and cooperative customers to their industrial consumers in the region.
(2) The determination under paragraph (1)(B) of this subsection shall be
based upon the Administrator’s applicable wholesale rates to such public
body and cooperative customers and the typical margins included by such
public body and cooperative customers in their re~il industrial rates but
shall take into account—
(A) the comparative size and character of the loads served,
(B) the relative costs of electric capacity, energy, transmission, and
related delivery facilities provided and other service provisions, and
(C) direct and indirect overhead costs,
all as related to the delivery of power to industrial customers, except that
the Administrator’s rates during such period shall in no event be less than
the rates in effect for the contract year ending on June 30, 1985.
(3) The Administrator shall adjust such rates to take into account the
value of power system reserves made available to the Administrator through
his rights to interrupt or curtail service to such direct service industrial
customers.
(d) [Di=ounts for mstomers witi low system densities-S~ial
rate
for any industrial customer using indigenous minerals and tily interruptible power.]-(1)
In order to avoid adverse impacts on retail rates of
the Administrator’s customers with low system densities, the Administrator
shall, to the extent appropriate, apply discounts to the rate or rates for such
customers.
(2) In order to avoid adverse impacts of increased rates pursuant to this
Act on any direct service industrial customer using raw minerals indigenous
to the region a.s its primary resource, the Administrator, upon request of
such customer showing such impacts and after considering the effect of
such request on his other obligations under this Act, is authorized, if the
Administrator determines that such impacts will be significant, to establish
a special rate applicable to such customer if all power sold to such customer
may be interrupted, curtiiled, or withdrawn to meet firm loads in the
region. Such rate shall be established in accordance with this section and
shall include such terms and conditions as the Administrator deems appr~
priate.
(e) [No prohibition on uniform rates for peaking capacity or timMfday, aeasond, or otier rate forms.]— Nothing in this Act prohibits the
Administrator from establishing, in rate schedules of general application,
a uniform rate or rates for sale of peaking capacity or from establishing
time-of-day, seasonal rates, or other rate forms.
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(f) [Development of rates for all other sales in Pacific Northwest.]—
Rates for all other firm power sold by the Administrator for use in the
Pacific Northwest shall be based upon the cost of the portions of Federal
base system resources, purchases of power under section 5(c) of this Act
and additioml resources which, in the determination of the Administrator,
are applicable to such sales.
(@ [Equitable allocation of miscellaneous costs and benefits.]-Except
to the extent that the allocation of costs and benefits is governed by provisions of law in effect on the effective date of this Act, or by other provisions
of this section, the Administrator shall equitably allocate to power rates, in
accordance with generally accepted ratemaking principles and the provisions of this Act, all costs and benefits not otherwise allocated under this
section, includlng, but not limited to, conservation, fish and wildlife measures, uncontrollable events, reserves, the excess costs of experimenml resources acquired under section 6, the cost of credits granted pursuant to
section 6, operating services, and the sale of or inability to sell excess electric
power.
(h) [Inclusion of conservation surcharges and resulting revenues.]—
Notwithstanding any other provision of this section (except the provisions
of subsection (a) of this section), the Administrator shall adjust power rates
to include any surcharges arising under section 4(f) of this Act, and shall
allocate any revenues from such charges in such manner as the Administrator determines will help achieve the purposes of section 4(Q of this Act.
0) [Procedures for establishing rates—Notice
in Federal Register—
rates—Approval
of rates by
Hearings-Written
commenb —Revised
FERC on interim basis— Transitional approval of rates by Secretary on
interim basis.]-In
establishing rates under this section, the Administrator
shall use the following procedures:
(1) Notice of the proposed rates shall be published in the Federal Register with a statement of the justification and reasons supporting such
rates. Such notice shall include a date for a hearing in accordance with
para~aph (2) of this subsection.
(2) One or more hearings shall be conducted as expeditiously as practicable by a hearing officer to develop a full and complete record and to
receive public comment in the form of written and oral presentation of
views, data, questions, and argument related to such proposed rates. In
any such hearing—
(A) any person shall be provided an adequate opportunity by the
hearing officer to offer refu~tion or rebuttal of any material submitted
by any other person or the Administrator, and
(B) the hearing o~cer, in his discretion, shall allow a reasonable
opportunity for cross examimtion, which, as determined by the hearing
officer, is not dilatory, in order to develop information and material
relevant to any such proposed rate.
(3) In addition to the opportunity to submit oral and written material
at the hearings, any written views, data, questions, and arguments sub-
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mitted by persons prior to, or before the close of, hearings shall be made
a part of the administrative record.
(4) After such a hearing, the Administrator may propose revised rates,
publish such proposed rates in the Federal Register, and conduct additional hearings in accordance with this subsection.
(5) The Administrator shall make a final decision establishing a rate
or rates based on the record which shall include the hearing transcript,
together with exhibits, and such other materials and information as may
have been submitted to, or developed by, the Administrator. The decision
shall include a full and complete justification of the final rates pursuant
to this section.
(6) The final decision of the Administrator shall become effective on
confirmation and approval of such rates by the Federal Energy Regulatory
Commission pursuant to subsection (a)(2) of this section. The Commission
shall have the authority, in accordance with such procedures, if any, as
the Commission shall promptly estabfish and make effective within one
year after the enactment of this Act, to approve the final rate submitted
by the Administrator on an interim basis, pending the Commission’s final
decision in accordance with such subsection. Pending the establishment
of such procedures by the Commission, if such procedures are required,
the Secretary is authorized to approve such interim rates during such
one-year period in accordance with the applicable procedures followed
by the Secretary prior to the effective date of this Act. Such interim rates,
at the discretion of the Secretary, shall continue in effect until July 1,
1982.
~) [Rate schedties and billings to identify the cost contribution
of
different resources.]-All
rate schedules adopted, and all power billings
rendered, by the Administrator pursuant to this section shall indlcate—
(1) the approximate cost contribution of different resource categories
to the Administrator’s rates for the sale of energy and capacity, and
(2) the cost of resources acquired to meet load growth within the region
and the relation of such cost to the average cost of resources available to
the Administrator.
(k) [Rates for sale of nonfirm power outside Pacific Nortiwest to be
reviewed by FERC in accordance with i~ ratemaking procedwes
waler
Federd Power Act.]-Notwithstanding
any other provision of this Act, all
rates or rate schedules for the sale of nonfirm electric power within the
United States, but outside the region, shall be established after the date of
this Act by the Administrator in accordance with the procedures of subsection (i) of this section (other than the first sentence of paragraph (6)
thereof) and in accordance with the Bonneville Project Act, the Flood Control Act of 1944, and the Federal Columbia River Transmission System
Act. Notwithstanding section 201 (Q of the Federal Power Act, such rates
or rate schedules shall become effective after review by the Federal Energy
Regulatory Commission for conformance with the requirements of such
Acts and titer approval thereof by the Commission. Such review shall be
based on the record of proceedings established under subsection (i) of this
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section. The parties to such proceedings under subsection (i) shall be afforded an opportunity by the Commission for an additional hearing in
accordance with the procedures established for ratemaking by the Commission pursuant to the Federal Power Act.
(1) [Rates for sde of power to entities outside of United States to be
equitable in relation to rates for power purchased from outside United
States—Notice of negotiation of such rates.]-In
order to further the
purposes of this Act and to protect the consumers of the region, the Administrator may negotiate, or establish, rates for electric power sold by the
Administrator to any entity not located in the United States which shall be
equitable in relation to rates for all electric power which is, or may be,
purchased by the Administrator or the Administrator’s customers from
entities outside the United States. In establishing rates other than by negotiation, the provisions of subsection ~) shall apply. In the case of any
negotiation with an entity not located in the United States, the Admini&
trator shall provide public notice of any pro~;osal to negotiate such rates.
Such negotiated rates shall be not less than the rates established under this
Act for nonfirm power sold within the United States but outside the region.
The Administrator shall also afford notice of any rates negotiated pursuant
to this subsection.
(m) [Annual impact aid payments to local governments with respeet to
major transmission facilities— Payments to be made under uniform formda established by rule after hearings and approved by FERC.]—(1 )
Beginning the first fiscal year after the plan and program required by
section 4 (d) and @) of this Act are finally adopted, the Administrator may,
subject to the provisions of this section, make annual impact aid payments
to the appropriate local governments within the region with respect to major
transmission facilities of the Administrator, as defined in section 3(c) of the
Federal Columbia River Transmission Act—
(A) which are located within the jurisdictional boundaries of such governments,
(B) which are determined by the Administrator to have a subs~ntial
impact on such governments, and
(C) where the construction of such facilities, or any modification
thereof, is completed after the effective date of this Act, and, in the case
of a modification of an existing facility, such modification substantially
increases the capacity of such existing transmission facility.
(2) Payments made under this subsection for any fiscal year shall be determined by the Administrator pursuant to a regionwide, uniform formula
to be established by rule in accor~nce
with the procedures set forth in
subsection (i) of this section. Such rule shall become effective on its approval,
after considering its effect on rates established pursuant to this section, by
the Federal Energy Regulatory Commission. In developing such formula,
the Administrator shall identify, and take into account, the local governmental services provided to the Administrator concerning such facilities
and the associated costs to such governments as the result of such facilities.
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(3) Payments made pursuant to this subsection shall be made solely from
the fund established by section 11 of the Federal Columbia River Transmission System Act. The provisions of section 13 of such Act, and any
appropriations provided to the Administrator under any law, shall not be
available for such payments. The authorization of payments under this sub
section shall not be construed as an obligation of the United States.
(4) No payment maybe made under this subsection with respect to any
land or interests in land owned by the United Stites within the region and
administered by any Federal agency (other than the Administrator), without
regard to how the United States obtained ownership thereof, including
lands or interests therein acquired or withdrawn by a Federal agency for
purposes of such agency and subsequently made available to the Administrator for such facilities. (94 Stat. 2723; 16 U.S.C. $ 839e)
EXPLANATORY NOTM

Hmna Nickel Mining and Smdting timpany. The report of the House Interior and
Insubr Affilrs Committee states that the
Committeeisawareof onlyone direct-service
industrial
customer,theHanmNickelMining
and Smelting Company, Riddle, Oregon,
which would meet the criteria of section
7(d)(2)for a specialrate.H.R. Rept. No. 96976, Part II, 96th Cong., 2d S=. 52-53

(1980).

Refemnee in tie T=~ Section201(g of
the Federal Power Act (49 Stat. 847; 16
U.S.C. ~ 824(O), referred to in subsection
7(k),providesin relevantpartthatPart11of
thatAct does not apply to agenciesor employeesof the UnitedStates.The provision
appearsin Volume1 at page 528.

AMENDMENTS TO EXISTING ~W

See. 8. (a) [U* of Bonneville fund to make short-term power purchases
to meet fish and wfldife obligations.]-Section
11~) of the Federal Columbia River Transmission System Act is amended by striking out “or”
before “(iii)” in paragraph (6), by striking out the semicolon at the end of
such paragraph (6) and inserting in lieu thereof ‘‘, or ~v) on a short term
basis to meet the Administrator’s obligations under section 4(h) of the Pacific Northwest Electric Power Planning and Conservation Act;”.
@) [Use of Bonnmflle find to make payments reqtird
by this Act.]—
Section 11(b) of the Federal Columbia River Transmission System Act is
amended by striking out “and” at the end of paragraph (1 O), by striking
out the period at the end of paragraph (11) and inserting in lieu thereof
“; and”, and by adding at the end thereof the following new paragraph:
“(12) making such payments, as shall be required to carry out the
purposes and provisions of the Pacific Northwest Electric Power Planning
and Conservation Act.”.
(c) [Conforming amendment.]-Subsection
(b) of section 13 of such Act
is amended by striking out “and 11(b)( 11)“ and inserting in lieu thereof”,
ll(b)(ll),
and 1o”.
(d) [Increasd
revenue bonds of $1,250,000,000 autioti
for eonaervation and renewable resource loans and Wan& through s~id
revolving awount—Revenue
bond interest rate to be comparable to market
rates on simfiar bonds issued by government corporations-Interest
pen-
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al~ for failure to make projected repa~ent
on appropriated debt.]—
(1) The first sentence of subsection (a) of section 13 of such Act is amended
by inserting after the word “system,” the following
“to implement the
Administrator’s authority pursuant to the Pacific Northwest Electric Power
Planning and Conservation Act (including his authority to provide financial
assistance for conservation measures, renewable resources, and fish and
wildlife, but not including the authority to acquire under section 6 of that
Act electric power from a generating facility having a planned capability
greater than 50 average megawatts);’.
(2) The fourth sentence of such subsection (a) is amended by inserting
the following before the period at the end thereofi “issued by Government
corporations”.
(3) Such subsection (a) is further amended by inserting the following
before the period at the end thereof “prior to October 1, 1981. Such
aggregate
principal
limitation
shall be increased
by an additional
$1,250,000,000
after October 1, 1981, as provided in advance in annual
appropriation Acts, and such increased amount shall be reserved for the
purpose of providing funds for conservation and renewable resource loans
and grants in a special revolving account created therefor in the Fund. The
funds from such revolving account shall not be deemed State or local funds”.
(4) Such subsection (a) is further amended by inserting the following after
the fourth sentence thereof “Beginning in fiscal year 1982, if the Administrator fails to repay by the end of any fiscal year all of the amounts projected immediately prior to such year to be repaid to the Treasury by the
end of such year under the repayment criteria of the Secretary of Energy
and if such failure is due to reasons other than (A) a decrease in power sale
revenues due to fluctuating streamflows or (B) other reasons beyond the
control of the Administrator, the Secretary of the Treasury may increase
the interest rate applicable to the outstanding bonds issued by the Administrator during such fiscal year. Such increase shall be effective commencing
with the fiscal year immediately following the fiscal year during which such
failure occurred and shll not exceed 1 per centum for each such fiscal year
during which such repayments are not in accord with such criteria. The
Secretary of the Treasury shall take into account amounts that the Administrator has repaid in advance of any repayment criteria in determining
whether to increase such rate. Before such rate is increased, the Secretary
of the Treasury, in consultation with the Administrator and the Federal
Energy Regulatory Commission, must be satisfied that the Administrator
will have the ability to pay such increased rate, taking into account the
Administrator’s obligations. Such increase shall terminate with the fiscal
year in which repayments (includlng repayments of the increased rate) are
in accordance with the repayment criteria of the Secretary of Energy.”.
(e) [Conforming
amendment regarding definition of “Pacific Northwest?’]—Clause (2) of section 1(b) of the Act of August 31, 1964 (78 Stat.
756) is amended to read as follows: “(2) any contiguous areas, not in excess
of seventy-five airline miles from said region, which are a part of the service
area of a rural electric cooperative served by the Administrator on the
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effective date of the Pacific Northwest Electric Power Planning and Conservation Act which has a distribution system from which it serves both
within and without said region.”. (94 Stat. 2728)
EXPLANATORY NOTE

~tor’s Note, Annotations. Annotations
of opinions,if any, interpretingthe amendADMINISTRATIVE

mentsmade in seetion 8 to earfier kts are
fomd under thoseAt@.
PROVISIONS

Sec. 9. (a) [Atiinistrator’s
contract authority.]-Subject
to the provisions of this Act, the Administrator is authorized to contract in accordance
with section 2(f] of the Bonneville Project Act of 1937 (16 U.S.C. 832a(~).
Other provisions of law applicable to such contracts on the effective date
of this Act shall continue to be applicable.
b) [Relatio~stip
kween
Secretary and Administrator
preserved—
Secretary Council and AMlnistrator
shall act to assure timely impl~
mentation of tie Act.]-The
Administrator shall discharge the executive
and administrative functions of his office in accordance with the policy
established by the Bonneville Project Act of 1937 (16 U.S.C. 832 and following), section 302(a) (2) and (3) of the Department of Energy Organization Act, and this Act. The Secretary of Energy, the Council, and the
Administrator shall take such steps as are necessary to assure the timely
implementation of this Act in a sound and business-like manner. Nothing
in this Act shall be construed by the Secretary, the Administrator, or any
other official of the Department of Energy to modify, alter, or otherwise
affect the requirements and directives expressed by the Congress in section
302(a) (2) and (3) of the Department of Energy Organization Act or the
operations of such officials as they existed prior to enactment of this Act.
(c) [Regional preference provisions of Act of Au~st 31,1964 extended
to resources acquired under this Act.]-Any
contract of the Administrator
for the sale or exchange of electric power for use outside the Pacific Northwest shall be subject to limitations and conditions corresponding to those
provided in sections 2 and 3 of the Act of August 31, 1964 (16 U.S.C. 837a
and 837b) for any contract for the sale, delivery, or exchange of hydroelectric energy or peaking capacity generated within the Pacific Northwest
for use outside the Pacific Northwest. In applying such sections for the
purposes of this subsection, the term “surplus ener~”
shall mean electric
energy for which there is no market in the Pacific Northwest at any rate
established for the disposition of such energy, and the term’ ‘surplus peaking
capacity” shall mean electric peaking capacity for which there is no demand
in the Pacific Northwest at the rate established for the disposition of such
capacity. The authority granted, and duties imposed upon, the Secretary
by sections 5 and 7 of such Act (16 U.S.C. 837e and 837~ shall also apply
to the Administrator in connection with resources acquired by the Administrator pursuant to this Act. The Administrator shall, in making any determination, under any contract executed pursuant to section 5, of the
electric power requirements of any Pacific Northwest customer, which is a
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non-Federal entity having its own generation, exclude, in addition to hydroelectric generated energy excluded from such requirements pursuant
to section 3(d) of such Act (16 U.S.C. 837b(d)), any amount of energy
included in the resources of such customer for service to firm loads in the
region if (1) such amount was disposed of by such customer outside the
region, and (2) as a result of such disposition, the firm energy requirements
of such customer or other customers of the Administrator are increased.
Such amount of energy shall not be excluded, if the Administrator determines that through reasonable measures such amount of energy could not
be conserved or otherwise retained for service to regional loads. The Administrator may sell as replacement for any amount of energy so excluded
only energy that would otherwise be surplus.
(d) [No restrictions on right of utilities to develop and sell power from
their own resources if tiis does not increase A&lnistrator’s
firm power
obligations-Administrator
to supply support services for such resources
without discrimination.]-No
restrictions contained in subsection (c) shall
limit or interfere with the sale, exchange or other disposition of any power
by any utility group thereof from any existing or new non-Federal resource
if such sale, exchange or disposition does not increase the amount of firm
power the Administrator would be obligated to provide to any customer.
In addition to the directives contained in subsections O)(1)(B) and (i)(3) and
subject to:
(1) any contractual obligations of the Administrator,
(2) any other obligations under existing law, and
(3) the avaikbility of capacity in the Federal transmission system,
the Administrator shall provide transmission access, load factoring, storage
and other services normally attendant thereto to such utilities and shall not
discriminate against any utility or group thereof on the basis of independent
development of such resource in providing such services.
(e) [Suits to challenge actions of Administrator or Council to be filed
with United States court of appeals within 90 days—Suits challenging
other actions to be filed in appropriate court-List
of actions deemed
final aetion~Record
upon review—Date certain actions deemed to h
taken.]—( 1) For purposes of section 701 through 706 of title 5, United
States Code, the following actions shall be final actions subject to judicial
review—
(A) adoption of the plan or amendments thereto by the Council under
section 4, adoption of the program by the Council, and any determination
by the Council under section 4(h);
(B) sales, exchanges, and purchases of electric power under section 5;
(C) the Administrator’s acquisition of resources under section 6;
(D) implementation of conservation measures under section 6;
(E) execution of contracts for assistance to sponsors under section 6(O;
(F) granting of credits under section 6@);
(G) final rate determinations under section 7; and
(H) any rule prescribed by the Administrator under section (7)(m)(2)
of this Act.
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(2) The record upon review of such final actions shall be limited to the
administrative record compiled in accordance with this Act. The scope of
review of such actions without a hearing or after a hearing shall be governed
by section 706 of title 5, United States Code, except that final determinations regarding rates under section 7 shall be supported by substantial
evidence in the rulemaking record required by section 7(i) considered as a
whole. The scope of review of an action under section 6(c) shall be governed
by section 706 of title 5, United States Code. Nothing in this section shall
be construed to require a hearing pursuant to section 544, 556, or 557 of
title 5 of the United States Code.
(3) Nothing in this section shall be construed to preclude judicial review
of other final actions and decisions by the Council or Administrator.
(4) For purposes of this subsection—
(A) major resources shall be deemed to be acquired upon publication
in the Federal Register pursuant to section 6(c)(4)(B);
(B) resources, other than major resources, shall be deemed to be acquired upon execution of the contract therefor;
(C) consenation measures shall be deemed to be implemented upon
execution of the contract or grant therefore; and
(D) rate determinations pursuant to section 7 shall be deemed final
upon confirmation and approval by the Federal EnerW Regulatory Commission.
(5) Suits to challenge the constitutionality of this Act, or any action thereunder, final actions and decisions taken pursuant to this Act by the Administrator or the Council, or the implementation of such final actions,
whether brought pursuant to this Act, the Bonneville Project Act, the Act
of August 31, 1964 (16 U.S.C. 837-837 h), or the Federal Columbia River
Transmission System Act (16 U.S.C. 838 and following), shall be filed in
the United States court of appeals for the region. Such suits shall be filed
within ninety &ys of the time such action or decision is deemed final, or,
if notice of the action is required by this Act to be published in the Federal
Register, within ninety days from such notice, or be barred. In the case of
a challenge of the plan or programs or amendments thereto, such suit shall
be filed within sixty days after publication of a notice of such final action
in the Federal Register. Such court shall have jurisdiction to hear and determine any suit brought as provided in this section. The phn and program,
as finally adopted or portions thereof, or amendments thereto, shall not
thereafter be reviewable as a part of any other action under this Act or any
other law. Suits challenging any other actions under this Act shall be filed
in the appropriate court.
NOT=

OF OPINIONS

1. Jufi&on

of ~urt of Appeals
Suitschallengingthe executionby the Administratorof the BonnevillePowerAdministration of long-term power contracts
requiredby section5@) of the PacificNorth-

don Act on the groundsthatthe failureto
issueenvironment impact shtementsviw
latedthe NationalEnvironmentalPoficyAct
shouldbe filed withthe 9th CircuitCourtof
Appealsand not the DistrictCourt. Nattial

west Electric Power Planningand Conserva-

Wildl#e Federatti

v. Johnsw,

548 F. Supp.708
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Conse-tion Act to determine whether the
denialof a motionto intemenein a rate hearing isa finaladon. Calt~omti Ener~ &sources
Corssematim and Dmelopment Commtisionv.
Johnsm, 677 F. 2d 711 (9th Cir. 1982).

(f) [Conditions under which interest on municipal bonds issued to finance resources acquired by Atilnistrator
is tax+xempt.]-For
purposes of enabling the Administrator to acquire resources necessary to meet
the firm load of public bodies, cooperatives, and Federal agencies from a
governmental unit at a cost no greater than the cost which would be applicable in the absence of such acquisition, the exemption from gross income
of interest on certain governmental obligations provided in section 103(a)(1)
of the Internal Revenue Code of 1954 shall not be affected by the Administrator’s acquisition of such resources if—
(1) the Administrator, prior to contracting for such acquisition, certifies
to hls reasonable belief, that the persons for whom the Administrator is
acquiring such resources for sale pursuant to section 5 of this Act are
public bodies, cooperatives, and Federal agencies, unless the Administrator also certifies that he is unable to acquire such resources without
selling a portion thereof to persons who are not exempt persons (as defined in section 103(b) of such Code), and
(2) based upon such certification, the Secretary of the Treasury determines in accordance with applicable regulations that less than a major
portion of the resource is to be furnished to persons who are not exempt
persons (as defined in section 103@) of such Code).
The certification under paragraph (1) shall be mde in accordance with this
subsection and a procedure and methodology approved by the Secretary
of the Treasury. For purposes of this subsection, the term “major portion”
shall have the meaning provided by regulations issued by the Secretary of
the Treasury.
(g) [FERC to convene joint state board when reviewing rates for sale
of power by investor~wnd
utilities to Administrator.]-When
reviewing
rates for the sale of power to the Administrator by an investor-owned utility
customer under section 5(c) or 6, the Federal Energy Regulatory Commission shall, in accordance with section 209 of the Federal Power Act (16
U.S.C. 824h)—
(1) convene a joint State board, and
(2) invest such board with such duties and authority as will assist the
Commission in its review of such rates.
(h) [Conditions under which entities formed to construct resources for
sde to Atilnistrator
are exempt from the Public Utility Holdlng Company Act.]—(1) No “company” (as defined in section 2(a)(2) of the Public
Utility Holding Company Act of 1935; 15 U.S.C. 79b(a)(2)), which owns
or operates facilities for the generation of electricity (together with associated transmission and other facilities) primarily for sale to the Administrator under section 6 shall be deemed an “electric utility company” (as
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defined in section 2(a)(3) of the Public Utility Holding Company Act of
1935; 15 U.S.C. 79b(a)(3)), within the meaning of any provision or provisions of chapter 2C of title 15 of the United S@tes Code, if at least 90 per
centum of the electricity generated by such company is sold to the Administrator under section 6, and if—
(A) the organization of such company is consistent with the policies of
section 1 (b) and (c) of the Public Utility Holding Company Act of 1935,
as determined by the Securities and Exchange Commission, with the concurrence of the Administrator, at the time of such organization; and
(B) participation in any facilities of such “company” has been offered
to public bodies and cooperatives in the region pursuant to section 6(m).
(2) The Administrator shall include in any contract for the acquisition
of a major resource from such “company” provision limiting the amount
of equity investment, if any, in such “company” to that which the Administrator determines will be consistent with achieving the lowest attainable
power costs attributable to such major resource.
(3) In the ease of any “company” which meets the requirements of para~ph
(1), the Administrator, witi the concurrence of such Commission,
shali approve all significant contracts entered into by, and between, such
“company” and any sponsor company or any subsidiary of such sponsor
company which are determined to be consistent with the policies of section
1 @) and (c)of the public Utility Holding Company Act of 1935 at the time
such contracts are entered into. The Administrator and the Securities and
Exchange Commission shall exercise such approval authority within sixty
days after receipt of such contracts. Such contracts shall not be effective
without such approval.
(4) Paragraph (1) of this subsection shall continue to apply to any such
“company” unless the Administrator or the Securities and Exchange Commission, or both, through periodic review, (A) determine at any time that
the “company” no longer operates in a manner consistent with the policies
of section 1 @) and (c) of the Public Utility Holding Company Act of 1935
and in accordance with this subsection, and (B) notify the “company” in
writing of such preliminary determination. This subsection shall cease to
apply to such “company” thirty days after receipt of notification of a final
determination thereof. A final determination shall be made only after public
notice of the preliminary determination and after a hearing completed not
bter than sixty days from the date of publication of such notice. Such final
determination shall be made within thirty days after the date of completion
of such hearing.
(i) [Assistance by Administrator
to customers in the acquisition and
disposition of pwer— Administrator
to furnish support services where
no confid
with other obligations.]-(1)
At the request and expense of
any customer or group of customers of the Administrator within the Pacific
Northwest, the Administrator shall, to the extent practicable—
(A) acquire any electric power required by (i) any customer or group
of customers to enable them to reDlace resources determined to serve
firm load under section 5(b), or (ii) birect-service industrial customers to
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replace electric power that is or may be curtailed or interrupted by the
Administrator (other than power the Administrator is obli~ted
to replace), with the cost of such replacement power to be distributed among
the direct service industrial customers requesting such power; and
(B) dispose of, or assist in the disposal of, any electric power that a
customer or group of customers proposes to sell within or without the
region at rates and upon terms specified by such customer or group of
customers, if such disposition is not in conflict with the Administrator’s
other marketing obligations and the policies of this Act and other applicable laws.
(2) In implementing the provisions of subparagraphs (A) and (B) of paragraph (1), the Administrator may prescribe policies and conditions for the
independent acquisition or disposition of electric power by any direct service
industrial customer or group of such customers for the purpose of assuring
each direct service industrial customer an opportunity to participate in such
acquisition or disposition.
(3) The Administrator shall furnish services including transmission, storage, and load factoring unless he determines such services cannot be furnished without substantial interference with his power marketing program,
applicable operating limimtions or existing contractual obligations. The
Administrator shall, to the extent practicable, give priority in making such
services available for the marketing, within and without the Pacific Northwest, of capability from projects under construction on the effective date
of this Act, if such capability has been offered for sale at cost, including a
reasonable rate of return, to the Administrator pursuant to this Act and
such offer is not accepted within one year.
G) [Council to stidy and recommend retil rate designs to encourage
upon re
conservation and use of renewable resources —Administrator
quest to assist customers in analyzing and developing such retail rate
designs and in utilizing conservation and renewable resources.]—(1)
the
Council, as soon as practicable after the enactment of this Act, shall prepare,
in consultation with the Administrator, the customers, appropriate State
regulatory bodies, and the public, a report and shall make recommendations
with respect to the various retail rate designs which will encourage conservation and efficient use of electric ener~ and the installation of consumer-owned renewable resources on a cost-effective basis, as well as areas
for research and development for possible application to retail utility rates
within the region. Studies underbken pursuant to this subsection shall not
affect the responsibilities of any customer or the Administrator which may
exist under the Public Utility Regulatory Policies Act of 1978.
(2) Upon request, and solely on behalf of customers so requesting, the
Administrator is authorized to (A) provide assistance in analyzing and developing retail rate structures that will encourage cost-effective conservation and the installation of cost-effective
consumer-owned
renewable
resources; (B) provide estimates of the probable power savings and the
probable amount of billing credits under section 6(h) that might be realized
by such customers as a result of adopting and implementing such retail rate
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structures; and (C) solicit additional information and analytical assistance
from appropriate State regulatory bodies and the Administrator’s other
customers.
(k) [Executive position established in the Bonneville Power Administration for conservation md renewable resources. ]-There
is hereby established within the administration an executive position for conservation
and renewable resources. Such executive shall be appointed by the Administrator and shll be assigned responsibility for conservation and directapplication renewable resource programs (including the administration of
financial assismnce for such programs). Such position is hereby established
in the senior executive service in addition to the number of such positions
heretofore established in accordance with other provisions of law applicable
to such positions. (94 S@t. 2729; 16 U.S.C. $ 839f)
SAVINGS PROVISIONS

Sec. 10. (a) ~urisdietion of States or political subdivisions over rates,
resources or siting.]— Nothing in this Act shall be construed to affect or
modify any right of any State or political subdivision thereof or electric
utility to—
(1) determine retail electric rates, except as provided by section 5(c)(3);
(2) develop and implement plans and programs for the conservation,
development, and use of resources; or
(3) make energy facility siting decisions, including, but not limited to,
determining the need for a particular facility, evaluating alternative sites,
and considering alternative methods of. meeting the determined need.
@) [Existing contrac@.1—Nothing
in this Act shall alter, diminish, or
abridge the rights and obligations of the Administrator or any customer
under any contract existing as of the effective date of this Act.
(c) [Preference laws.]—Nothing
in this Act shall alter, diminish, abridge,
or otherwise affect the provisions of other Federal laws by which public
bodies and cooperatives are entided to preference and priority in the sale
of federally generated electric power.
NOTE OF OPINION

1. Preference

IO(C)of the Act. Central Lincoln Peoples’ Utility

The provisionin section5(d) (1) (A) of the
Pacific NorthwestAct thatAes to &lr@ service industrialcustomers(DSIS) will provide
reservesfor firm power loads withinthe re@on does not exempt the salesof nonfirm
ener~ to the DSISfrom the preferencepr~
visionof lawasreferencedin sections5(a)~d

v. Johmm, 686 F. 2d 708, 673 F. 2d
1076 (9th Cm. 1982). [Editor’s note This
decisionwasreversedby the SupremeCourt
on certiorarisub.nom. Aluminum Company of
Dtittit

Amsrica u Cmtral

Lincoln Peoples’ Utility %-

ttit,
467 U.S. 380 (1984).]

(d) [Finding of unconstitutionality
not to affect prior contracts.]-If
any provision of this Act is found to be unconstitutional, then any contract
entered into by the Administrator, prior to such finding and in accordance
with such provisions, to sell power, acquire or credh resources, or to reim-
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burse investigation and preconstruction expenses pursuant to section 5, and
section 6 (a), (~ or (h) of this Act shall not be affected by such finding.
(e) [Indian treaties and righti.]-Nothing
in this Act shall be construed
to affect or modify any treaty or other right of an Indian tribe.
(f) [Reservations of power for use in Montana.]—The
reservation under
law of electric power primarily for use in the State of Montana by reason
of the construction of Hungry Horse and Libby Dams and Reservoirs within
that State is hereby affirmed. Such reservation shall also apply to 50 per
centum of any electric power produced at Libby Deregulating Dam if built.
Electric power so reserved shall be sold at the rate or rates set pursuant to
section 7.
EXPLANATORY NOTE

Wferencea in tie T-t. The authorizing
act for HungryHorse Dam (Act of June 5,
1944, 58 S@t. 270, 43 U.S.C. # 593a), referredto in thetext,appearsin VolumeII at
page786. LibbyDam,alsoreferredto in the
text,wasauthorizedby theFloodControlAet
of 1950(Act of May17, 1950,64 Stat.163),
Extractsfromthe 1950Act, notincludingthe

LibbyDamprovision,appearin Volume11at
page 1002.The HungryHorseauthorization
hasbeenrecognizedby the BonnevillePower
Administration
asreservinga portionof the
projectpowerfor useintheSate of Montana,
but no similarreservationhas been recognizedin the Libby Damauthorization.

(@ [@nstmction
work in progress.]-Nothing
in this Act shall be construed to affect or modify the right of any State to prohibit utilities regulated
by the appropriate State regulatory body from recovering, through their
retail rates, costs during any period of resource construction.
(h) [Water rights.]-Nothing
in this Act shall be construed as authorizing
the appropriation of water by any Federal, State, or local agency, Indian
tribe, or any other entity or individual. Nor shall any provision of this Act
of any plan or program adopted pursuant to the Act (1) affect the rights
or jurisdictions of the United States, the States, Indian tribes, or other
entities over waters of any river or stream or over any groundwater resource, (2) alter, amend, repeal, interpret, modify, or be in conflict with
any interstate compact made by the States, or (3) otherwise be construed
to alter or establish the respective rights of States, the United States, Indian
tribes, or any person with respect to any water or water-related right.
0) [Existing licenses, permits or certificates.]-Nothing
in this Act shall
be construed to affect the validity of any existing license, permit, or certificate issued by any Federal agency pursuant to any other Federal law. (94
Stat. 2734; 16 U.S.C. $ 839g)
EFFECTIVE DATE

See. 11. This Act shall be effective on the date of enactment, or October
1, 1980, whichever is later. For purposes of this Act, the term “date of the
enactment of this Act” means such date of enactment or October 1, 1980,
whichever is later. (94 Stat. 2735; 16 U.S.C. $ 839 note)
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SEVERABILITY

%. 12. If any provision of section 4(a) through (c) of this Act or any
other provision of this Act or the application thereof to any person, State,
Indian tribe, entity, or circumstance is held invalid, neither the remainder
of section 4 or any other provisions of this Act, nor the application of such
provisions to other persons, States, Indian tribes, entities, or circumstances,
shall be affected thereby. (94 Stat. 2736; 16 U.S.C. $ 839h)
EXPLANATORY NOTW

Le@lative Histo~. S.885, PublicLaw96501inthe96thCongress.Reportedin Senate
from Ener~ and Natural ResourcesJuly 3,
1979;S. Rept. No. 96-272.PassedSenateAugust3, 1979.Reported in House from Interstateand Forei~ Commerce May 15, 1980;
H.R. Rept. No. 9&976, Part I. Reported in
House from Interior and InsularAffairs Sep
tember 16, 1980; H.R. Rept. No. 96-976,
Part IL A reconci~mtion
of thedifferencesbe-

tween the bills reported by the two House
Committeeswasworked out and introduced
on September 18, 1980 as H.R. 8157. The
rule,H. Res.791,providingfor consideration
of H.R. 8157asan amendmentin the mture
of a substitute,wasadoptedon September24,
1980.S. 885, as amended,passedthe House
on November 17, 1980. On November 19,
1980 the Senate concurred in the House
amendment.

December

19, 1980

3274

RELIEF

OF THE VERMEJO

CONSERVANCY

DISTRICT

[Ex~ad from] An act to desi~te cerb

NationalForest Systemlandsin tie Stite of New
Mexico for inclusionin the NationalWildernessPresemtion System,andfor otherpurposes.
(Act of December 19,1980, Pubhcbw 96-550,94 Stit. 3221)

*
TITLE

*

*

*

*

IV—FOR THE RELIEF OF THE VERMEJO
CONSERVANCY
DISTRICT

Sec. 401. [Secretary authorid
to amend contract to defer repayment
obligation and to transfer tide to project facilities to District-Transfer
not to include interests in land or water held for management of Maxwell
NWR—District
to continue to operate project-Further
Federal expenditures limited to contract administration
and fish and wil~if~
Repayment obligation to continu+Flexible
repayment plan according
to abdity to pay.]—That, notwithstanding any other provision of law, the
Secretary of the Interior is authorized, subject to the written consent of
the Vermejo Conservancy District, to amend contract numbered 178r–458,
dated August 7, 1952, as amended, between the Vermejo Conservancy
District, located in the Stite of New Mexico, and the United States for the
construction, operation, and maintenance of the Vermejo reclamation project, to defer payments on the remaining repayment obligation of the Vermejo Conservancy District under such contract, until such time or times as
the Secretary determines additional repayment to be reasonably feasible,
to relieve the district of such other penalties, assessments, or costs, includlng
interest, which have accrued or may become due under the existing contract
prior to enactment of this Act, and to transfer all right, title, and interest
in or to the project facilities serving the Vermejo Conservancy District:
Prmided, That the Vermejo Conservancy District shall, to the extent practicable, continue to operate and maintain the facilities of the Vermejo project for the benefit of all authorized project beneficiaries, including the
Maxwell National Wildlife Refuge, and in accordance with the authorized
project purposes: Prmtied further, That with the exception of assistance, if
needed, under the Disaster Relief Act of 1974, as amended, the Federal
Government shall incur no further expense on behalf of the Vermejo project
or the Vermejo Conservancy District for the operation and maintenance
or rehablli~tion of existing facilities or for the development of any new
facilities related to the delivery or impoundment of water, and further
Federal expenditures related to the Vermejo Federal reclamation project
shall be limited to administration of such amended contract for the purpose
of determining and obtaining such reasonable repayment as may be feasible,
and to necessary expenses for fish and wildlife purposes. Transfer of project
facilities to the district shall be without any additional consideration in
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excess of the existing repayment obligation of the district, and shall include
any related hds or interest in lands acquired by the Federal Government
for the project, except that any lands or interests in land, or interests in
water, or other contractual arrangements which may be held by the Secretary for management of the Maxwell National Wildlife Refuge, for wildlife enhancement purposes, shall not be transferred and shall be maintained
consistently with existing arrangements. Any amended contract which provides for deferral of the district’s repayment obligation shall provide that
the obligation shall continue in effect until repaid or for the useful life of
the existing facilities, and the Secretary shall provide for a flexible plan of
repayment of the remaining obligation of the district according to the district’s ability to re~y as determined by the Secretary. Determinations of
ability to repay shall include water deliveries achieved in a given year, as
well as such other factors as the Secretary considers to be pertinent. (94
Stat. 3226).
*

*

*

*

*

EXPLANATORY NOTW

Not Codified. The portion of thisAct set
forth in the text is not codified in the U.S.
Code.
Referencein&e Text.The DisasterRelief
Act of 1974,referrti to in thetext, istheAct
of May 22, 1974(Publichw 93-288,88 Stat.
143,42 U.S.C.~~5121et seq.).fitracts from
the 1974Act appearin Volume IV in chron-

olo~cal order.
~lative
H,tiry. H.R. 8298 in the 96th
Con~ess. H.R. 8298 passedby House NO
vember21, 1980.H.R. 8298passedby Senate
December 1, 1980. Compmion bill S. 539.
Reported in Senatefrom ~er~ and Natural
ResourcesDecember 12, 1979;S. Rept. No.
96-483.PassedSenateDecember 20, 1979.
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An act to grant the consentof the Congressto the Tahoe Regional PlanningCompact,and
to authorizethe Secretaryof Agricultureand othersto cooperatewiththe planningagency
therebycreated.(Act of December 19, 1980,PubKcLaw 96-551, 94 Stat,3233)

[See. 1. Consent of ConWess to compact.]-[I]n
order to encourage the
wise use and conservation of the waters of Lake Tahoe and of the resources
of the area around said lake, the consent of the Congress is hereby given
to the Tahoe Regional Planning Compact heretofore adopted by the States
of California and Nevada, which compact reads as follows:
TAHOE

REGIONAL

ARTICLE 1.—FINDINGS

PLANNING

COMPACT

AND DECLARATIONS

OF POLICY

(a) It is found and declared that:
(1) The waters of Lake Tahoe and other resources of the region are
threatened with deterioration or degeneration, which endangers the natural beauty and economic productivity of the region.
(2) The public and private interests and investments in the region are
substantial.
(3) The region exhibits unique environmental and ecological values
which are irreplaceable.
(4) By virtue of the special conditions and circumstances of the region’s
natural ecology, developmental pattern, population distribution and human needs, the region is experiencing problems of resource use and
deficiencies of environmental control.
(5) Increasing urbanization is threatening the ecological values of the
region and threatening the public opportunities for use of the public
lands.
(6) Maintenance of the social and economic health of the region depends on maintaining the significant scenic, recreational, educational,
scientific, natural and public health values provided by the Lake Tahoe
Basin.
(7) There is a public interest in protecting, preserving and enhancing
these values for the residents of the region and for visitors to the region.
(8) Responsibilities for providing recreational and scientific opportunities, preserving scenic and natural areas, and safeguarding the public
who live, work and phy in or visit the region are divided among local
governments, regional agencies, the States of California and Nevada, and
the Federal Government.
(9) In recognition of the public investment and multistate and national
significance of the recreational values, the Federal Government has an
interest in the acquisition of recreational property and the management
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of resources in the region to preserve environmental and recreational
values, and the Federal Government should assist the States in fulfilling
their responsibilities.
(10) In order to preserve the scenic beauty and outdoor recreational
opportunities of the region, there is a need to insure an equilibrium
between the region’s natural endowment and its manmade environment.
(b) In order to enhance the efficiency and governmental effectiveness of
the region, it is imperative that there be established a Tahoe Regional
Planning Agency with the powers conferred by this compact includlng the
power to establish environmental threshold carrying mpacities and to adopt
and enforce a regional plan and implementing ordinances which will achieve
and maintain such capacities while providing opportunities for orderly
growth and development consistent with such capacities.
(c) The Tahoe Regional Planning Agency shall interpret and administer
iti plans, ordinances, rules and regulations in accordance with the provisions
of this compact. (94 Stat. 3233)
ARTICLE 11.—DEFINITIONS

As used in this compact:
(a) “Region, ‘‘ includes Lake Tahoe, the adjacent parts of Douglas and
Washoe Counties and Carson City, which for the purposes of this compact
shall be deemed a county, lying within the Tahoe Basin in the State of
Nevada, and the adjacent parts of the counties of Placer and El Dorado
lying within the Tahoe Basin in the State of California, and that additional
and adjacent part of the county of Placer outside of the Tahoe Basin in the
State of California which lies southward and eastward of a line starting at
the intersection of the basin crestline and the north boundary of section 1,
thence west to the northwest corner of section 3, thence soufi to the intersection of the basin crestline and the west boundary of section 10; all
sections referring to township 15 north, range 16 east, M.D.B. & M. The
region defined and described herein shall be as precisely delineated on
official maps of the agency.
(b) “Agency” means the Tahoe Regional Planning Agency.
(c) “Governing body” means the governing board of the Tahoe Regional
Planning Agency.
(d) “Regional plan” means the long-term general plan for the development of the region.
(e) “Planning commission” means the advisory planning commission ap
pointed pursuant to subdivision (h) of article III.
(f) “Gaming” means to deal, operate, carry on, conduct, maintain or
expose for play any banking or percentage game played with cards, dice or
any mechanical device or machine for money, property, checks, credit or
any representative of value, including, without limiting the generality of
the foregoing, fare, monte, roulette, keno, bingo, fantan, twenty-one, blackjack, seven-and-a-half, big injun, klondike, craps, stud poker, draw poker
or slot machine, but does not include social games played solely for drinks,
or cigars or cigarettes served individually, games played in private homes
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or residences for prizes or games operated by charitable or educational
organizations, to the extent excluded by applicable Statg law.
(g) “Restricted gaming license” means a license to operate not more than
15 slot machines on which a quarterly fee is charged pursuant to NRS
463.373 and no other games.
(h) “Project” means an activity undertaken by any person, including any
public agency, if the activity may substantially affect the land, water, air,
space or any other natural resources of the region.
(i) “Environmental threshold carrying capacity” means an environmental
standard necessary to maintain a significant scenic, recreational, educational, scientific or natural value of the region or to maintain public health
and safety within the region. such standards shall include but not be limited
to standards for air quality, water quality, soil conservation, vegetation preservation and noise.
~) “Feasible” means capable of being accomplished in a successful manner
within a reasonable period of time, tiking into account economic, environmental, social and technological factors.
(k) “Areas open to public use” means all of the areas within a structure
housing gaming under a nonrestricted license except areas devoted to the
private use of guests.
(1) “Areas devoted to private use of guests” means hotel rooms and hallways to serve hotel room areas, and any parking areas. A hallway serves
hotel room areas if more than 50 percent of the areas on each side of the
hallway are hotel rooms.
(m) “Nonrestricted
license” means a gaming license which is not a restricted gaming license. (94 Stat. 3234)
ARTICLE 111.—ORGANIZATION

(a) There is created the Tahoe Regional Planning Agency as a separate
legal entity.
The governing body of the agency shall be constituted as follows:
(l)California delegation:
(A) One member appointed by each of the county boards of supervisors of the counties of El Dorado and Placer and one member appointed by the city council of the city of South Lake Tahoe. Any such
member may be a member of the county board of supervisors or city
council, respectively, and shall reside in the territorial jurisdiction of
the governmental body making the appointment.
(B) Two members appointed by the Governor of California, one
member appointed by the speaker of the assembly of California and
one member appointed by the senate rules committee of the State of
California. The members appointed pursuant to this subparagraph shall
not be residents of the region and shall represent the public at large
within the State of California.
(2)Nevada delegation:
(A) One member appointed by each of the boards of county commissioners of Douglas and Washoe Counties and one member ap-
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pointed by the board of supervisors of Carson City. Any such member
may be a member of the board of county commissioners or board of
supervisors, respectively, and shall reside in the territorial jurisdiction
of the governmental body making the appointment.
(B) One member appointed by the Governor of Nevada, the secretary
of State of Nevada or his designee, and the director of the State department of conservation and natural resources of Nevada or his designee. Except for the secreta~ of State and the director of the State
department of conservation and natural resources, the members or
designees appointed pursuant to this subparagraph shall not be residents of the region. All members appointed pursuant to this subparagraph shall represent the public at large within the State of Nevada.
(C) One member appointed for a l-year term by the six other members of the Nevada delegation. If at least four members of the Nevada
delegation are unable to agree upon the selection of a seventh member
within 60 davs after the effective date of the amendments to this compact or the &ccurrence of a vacancy on the governing body for that
State the Governor of the Stite of Nevada shall make such an appointment. The member appointed pursuant to this subparagraph may, but
is not required to, be a resident of the region within the State of
Nevada.
(3) If any appointing authority under paragraph (l)(A), (l)(B), (2)(A)
or (2)(B) fails to make such an appointment within 60 days after the
effective date of the amendments to this compact or the occurrence of
a vacancy on the governing body, the bvernor
of the Stite in which the
appointing authority is located shall make the appointment. The term of
any member so appointed shall be 1 year.
(4)The position of any member of the governing body shall be deemed
vacant if such a member is absent from three consecutive meetings of
the governing body in any calendar year.
(5) Each member and employee of the agency shall disclose his economic interests in the region within 10 days after inking his seat on the
governing board or being employed by the agency and shall thereafter
disclose any further economic interest which he acquires, as soon as feasible after he acquires it. As used in this paragraph, “economic interests”
means:
(A) Any business entity operating in the region in which the member
or employee has a direct or indirect investment worth more than
$1,000.
(B) Any real property located in the region in which the member or
employee has a direct or indirect interest worth more than $1,000.
(C) Any source of income attributable to activities in the region, other
than loans by or deposits with a commercial lending institution in the
regular course of business, aggregating $250 or more in value received
by or promised to the member within the preceding 12 months; or
(D) Any business entity operating in the region in which the member
or employee is a director, officer, partner, trustee, employee or holds
any positiOn of management.
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No member or employee of the agency shall make, or attempt to influence, an agency decision in which he knows or has reason to know he
has an economic interest. Members and employees of the agency must
disqualify themselves from making or participating in the making of the
agency [sic] when it is reasonably foreseeable that the decision will have
a material financial effect, distinguishable from its effect on the public
generally, on the economic interests of the member or employee.
(b) The members of the agency shall serve without compensation, but
the expenses of each member shall be met by the body which he represents
in accordance with the law of that body. All other expenses incurred by
the governing body in the course of exercising the powers conferred upon
it by this compact unless met in some other manner specifically provided,
shall be paid by the agency out of its own funds.
(c) Except for the secretary of State and director of the State department
of conservation and natural resources of Nevada and the member appointed
pursuant to subdivision (a)(2)(C), the members of the governing body serve
at the pleasure of the appointing authority in each case, but each appointment shall be reviewed no less often than every 4 years. Members may be
reappointed.
(d) The governing body of the agency shall meet at least monthly. All
meetings shall be open to the public to the extent required by the law of
the State of California or the State of Nevada, whichever imposes the greater
requirement, applicable to local governments at the time such meeting is
held. The governing body shall fix a date for its regular monthly meeting
in such terms as “the first Monday of each month,” and shall not change
such date more often than once in any calendar year. Notice of the date
so fixed shall be given by publication at least once in a newspaper or combination of newspapers whose circulation is general throughout the region
and in each county a portion of whose territory lies within the region. Notice
of any special meeting, except an emergency meeting, shall be given by so
publishing the date and place and posting an agenda at least 5 days prior
to the meeting.
(e) The position of a member of the governing body shall be considered
vacated upon his loss of any of the qualifications required for his appointment and in such event the appointing authority shall appoint a successor.
(~ The governing body shall elect from its own members a chairman and
vice chairman, whose terms of office shall be 2 years, and who may be
reelected. If a vacancy occurs in either office, the governing body may fill
such vacancy for the unexpired term.
(g) Four of the members of the governing body from each State constitute
a quorum for the transaction of the business of the agency. The voting
procedures shall be as follows:
(1) For adopting, amending or repealing environmental threshold carrying capacities, the regional plan, and ordinances, rules and regulations,
and for granting variances from the ordinances, rules and regulations,
the vote of at least four of the members of each state agreeing with the
vote of at least four members of the other State shall be required to take
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action. If there is no vote of at least four of the members from one State
agreeing with the vote of at least four of the members of the other State
on the actions specified in this paragraph, an action of rejection shall be
deemed to have been taken.
(2) For approving a project, the affirmative vote of at least five members
from the State in which the project is located and the affirmative vote
of at least nine members of the governing body are required. If at least
five members of the governing body from the State in which the project
is located and at least nine members of the entire governing body do not
vote in favor of the project, upon a motion for approval, an action of
rejection shall be deemed to have been taken. A decision by the agency
to approve a project shall be supported by a statement of findings,
adopted by the agency, which indicates that the project complies with
the regional plan and with applicable ordinances, rules and regulations
of the agency.
(3) For routine business and for directing the agency’s staff on litigation
and enforcement actions, at least eight members of the governing body
must agree to tike action. If at least eight votes in favor of such action
are not cast, an action of rejection shall be deemed to have been taken.
Whenever under the provisions of this compact or any ordinance, rule,
regulation or policy adopted pursuant thereto, the agency is required to
review or approve any project, public or private, the agency shall take
final action by vote, whether to approve, to require modification or to
reject such project, within 180 days after the application for such project
is accepted as complete by the agency in compliance with the agency’s
rules and regulations governing such delivery unless the applicant has
agreed to an extension of this time limit. If a final action by vote does
not take p}dce within 180 days, the applicant may bring an action in a
court of competent jurisdiction to compel a vote unless he has agreed to
an extension. This provision does not limit the right of any person to
obtain judicial review of agency action under subdivision (h) of article
VI. The vote of each member of the governing body shall be individually
recorded. The governing body shall adopt its own rules, regulations and
procedures.
(h) An advisory planning commission shall be appointed by the agency.
The commission shall include: The chief planning officers of Placer County,
El Dorado County, and the city of South Lake Tahoe in California and of
Douglas County, Washoe County and Carson City in Nevada, the executive
officer of the Lahontan Regional Water Quality Control Board of the State
of California, the executive officer of the Air Resources Board of the State
of California, the director of the State department of conservation and
natural resources of the State of Nevada, the administrator of the division
of environmental protection in the State department of conservation and
natural resources of the State of Nevada, the administrator of the Lake
Tahoe Management Unit of the United States Forest Service, and at least
four lay members with an equal number from each State, at least half of
whom shall be residents of the region. Any official member may designate
an alternate.
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The term of office of each lay member of the advisory planning commission shall be 2 years. Members may be reappointed.
The position of each member of the advisory planning commission shall
be considered vacated upon loss of any of the qualifications required for
appointments, and in such an event the appointing authority shall appoint
a successor.
The advisory planning commission shall elect from its own members a
chairman and a vice chairman, whose terms of office shall be 2 years and
who may be reelected. If a vacancy occurs in either office, the advisory
planning commission shall fill such vacancy for the unexpired term.
A majority of the members of the advisory planning commission constitutes a quorum for the transaction of the business of the commission. A
majority vote of the quorum present shall be required to take action with
respect to any matter.
(i) The agency shall establish and maintain an office within the region,
and for this purpose the agency may rent or own property and equipment.
Every plan, ordinance and other record of the agency which is of such
nature as to constitute a public record under the law of either the State of
California or the State of Nevada shall be open to inspection and copying
during regular office hours.
~) Each authority charged under this compact or by the law of either
State with the duty of appointing a member of the governing body of the
agency shall by certified copy of its resolution or other action notify the
Secretary of State of its own State of the action taken. (94 Stat. 3235)
ARTICLE

IV—PERSONNEL

(a) The governing body shall determine the qualification of, and it shall
appoint and fix the salary of, the executive officer of the agency, and shall
employ such other staff and legal counsel as may be necessary to execute
the powers and functions provided for under this compact or in accordance
with any intergovernmental contracts or agreements the agency may be
responsible for administering.
(b) Agency personnel standards and regulations shall conform insofar as
possible to the regulations and procedures of the civil service of the State
of California or the State of Nevada, as maybe determined by the governing
body of the agency; and shall be regional and bistate in application and
effect; provided that the governing body may, for administrative convenience and at its discretion, assign the administration of designated personnel
arrangements to an agency of either State, and provided that administratively convenient adjustments be made in the standards and regulations
governing personnel assigned under intergovernmental agreements.
(c) The agency may esmblish and maintain or participate in such additional programs of employee benefits as may be appropriate to afford employees of the agency terms and conditions of employment similar to those
enjoyed by employees of California and Nevada generally. (94 Stat. 3239)
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ARTICLE V.—PLANNING
(1) [sic] In preparing each of the plans required by this article and each
amendment thereto, if any, subsequent to its adoption, the planning commission after due notice shall hold at least one public hearing which may
be continued from time to time, and shall review the testimony and any
written recommendations presented at such hearing before recommending
the plan or amendment. The notice required by this subdivision shall be
given at least 20 days prior to the public hearing by publication at least
once in a newspaper or combination of newspapers whose circulation is
general throughout the region and in each county a portion of whose territory lies within the region.
The planning commission shall then recommend such plan or amendment
to the governing body for adoption by ordinance. The governing body may
adopt, modify or reject the proposed plan or amendment, or may initiate
and adopt a plan or amendment without referring it to the planning commission. If the governing body initiates or substantially modifies a plan or
amendment, it shall hold at least one public hearing thereon after due notice
as required in this subdivision.
If a request is made for the amendment of the regional plan by:
(1) A political subdivision a part of whose territory would be affected
by such amendment; or
(2) The owner or lessee of real property which would be affected by
such amendment,
the governing body shall complete its action on such amendment within
180 days after such request is accepted as complete according to standards
which must be prescribed by ordinance of the agency.
(b) The agency shall develop, in cooperation with the States of California
and Nevada, environmental threshold carrying capacities for the region.
The agency should request the President’s Council on Environmental Quality, the, U.S. Forest Service and other appropriate agencies to assist in developing such environmen~l
threshold carrying capacities. Within 18
months after the effective date of the amendments to this compact, the
agency shall adopt environmental threshold carrying capacities for the region.
(c) Within 1 year after the adoption of the environmental threshold carrying capacities for the region, the agency shall amend the regional plan
so that, at a minimum, the plan and all of its elements, as implemented
through agency ordinances, rules and regulations, achieves and maintains
the adopted environmental threshold carrying capacities. Each element of
the plan shall contain implementation provisions and time schedules for
such implementation by ordinance. The planning commission and governing body shall continuously review and maintain the regional plan. The
regional plan shall consist of a diagram, or diagrams, and text, or texts
setting forth the projects and propomls for implementation of the regional
pbn, a description of the needs and goals of the region and a statement of
the policies, standards and elements of the regional plan.
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The regional plan shall be a single enforceable plan and includes all of
the following correlated elements:
(1) A land-use plan for the integrated arrangement and general location
and extent of, and the criteria and standards for, the uses of land, water,
air, space and other natural resources within the region, including but not
limited to an indication or allocation of mximum population densities and
permitted uses.
(2) A transportation plan for the integrated development of a regional
system of transportation, including but not limited to parkways, highways,
transportation facilities, transit routes, waterways, navigation facilities, pub
lic transportation facilities, bicycle facilities, and appurtenant terminals and
facilities for the movement of people and goods within the region. The goal
of transportation planning shall be:
(A) To reduce dependency on the automobile by making more effective
use of existing transportation modes and of public transit to move people
and goods within the region; and
(B) To reduce to the extent feasible air pollution which is caused by
motor vehicles.
Where increases in capacity are required, the agency shall give preference
to providing such capacity through public transportation and public programs and projects related to transportation. The agency shall review and
consider all existing transportation plans in preparing its regional transportation plan pursuant to this paragraph.
The plan shall provide for an appropriate transit system for the region.
The plan shall give consideration to:
(A) Completion of the Loop Road in the States of Nevada and California;
(B) Utilization of a light rail mass transit system in the South Shore
area; and
(C) Utilization of a transit terminal in the Kingsbury Grade area.
Until the regional plan is revised, or a new transportation plan is adopted
in accordance with this paragraph, the agency has no effective transportation plan.
(3) A conservation plan for the preservation, development, utilization,
and management of the scenic and other natural resources within the basin,
including but not limited to, soils, shoreline and submerged lands, scenic
corridors along transportation routes, open spaces, recreational and historical facilities.
(4) A recreation plan for the development, utilization, and management
of the recreational resources of the region, including but not limited to,
wilderness and forested lands, parks and parkways, riding and hiking trails,
beaches and playgrounds, marinas, areas for skiing and other recreational
facilities.
(5) A public services and facilities plan for the general location, scale and
provision of public services and facilities, which, by the nature of their
function, size, extent and other characteristics are necessary or appropriate
for inclusion in the regional plan.
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In formulating and mainlining
the regional plan, the planning commission and governing body shall take account of and shall seek to harmonize
the needs of the region as a whole, the plans of the counties and cities within
the region, the plans and phnning activities of the State, Federal and other
public agencies and nongovernmen=l
agencies and organizations which
affect or are concerned with planning and development within the region.
(d) The regional plan shall provide for attaining and maintaining Federal,
State, or local air and water quality standards, whichever are strictest, in
the respective portions of the region for which the standards are applicable.
The agency may, however, adopt air or water quality stidards or control
measures more stringent than the applicable State implementation plan or
the applicable Federal, State, or local standards for the region, if it finds
that such additional standards or control measures are necessary to achieve
the purposes of this compact. fich element of the regional plan, where
applicable, shall, by ordinance, identify the means and time schedule by
which air and water quality standards will be attained.
(e) Except for the Regional Transportation Plan of the California Tahoe
Regional Planning Agency, the regional plan, ordinances, rules and regulations adopted by the California Tahoe Regional Pbning
Agency in effect
on July 1, 1980, shall be the regional plan, ordinances, rules and regulations
of the Tahoe Regional Planning Agency for that portion of the Tahoe
region located in the State of California. Such plan, ordinance, rule or
regulation may be amended or repealed by the governing body of the
agency. The plans, ordinances, rules and regulation of the Tahoe Regional
Planning Agency that do not conflict with, or are not addressed by, the
California Tahoe Regional Planning Agency’s plans, ordimnces, rules and
regulations referred to in this subdivision shall continue to be applicable
unless amended or repealed by the governing body of the agency. No provision of the regional plan, ordinances, rules and regulations of the California Tahoe Regional Planning Agency referred to in this subdivision shall
apply to that portion of the region within the State of Nevada, unless such
provision is adopted for the Nevada portion of the region by the governing
body of the agency.
(~ The regional plan, ordinances, rules and regulations of the Tahoe
Regional Planning Agency apply to that portion of the region within the
State of Nevada.
(g) The agency shall adopt ordinances prescribing specific written findings
that the agency must make prior to approving any project in the region.
These findings shall relate to environmental protection and shall insure that
the project under review will not adversely affect implementation of the
regional plan and will not cause the adopted environmental threshold carrying capacities of the region to be exceeded.
(h) The agency shall maintain the claw, maps and other information developed in the course of formulating and administering the regional plan,
in a form suitable to assure a consistent view of developmental trends and
other relevant information for the avaibbility of and use by other agencies
of government and by private organizations and individuals concerned.
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H) Where necessary for the realization of the regional plan, the agency
may engage in collaborative planning with local governmental jurisdictions
located outside the region, but contiguous to its boundaries. In formulating
and implementing the regional plan, the agency shall seek the cooperation
and consider the recommendations of counties and cities and other agencies
of local government, of State and Federal agencies, of educational institutions and research organizations, whether public or private, and of civic
groups and private persons. (94 Stat. 3239)
ARTICLE V1.—AGENCY’S

POWERS

(a) The governing body shall adopt all necessary ordinances, rules, and
regulations to effectuate the adopted regional plan. Except as otherwise
provided in this compact, every such ordinance, rule or regulation shall
establish a minimum spndard applicable throughout the region. Any political subdivision or public agency may adopt and enforce an equal or higher
requirement applicable to the same subject of regulation in its territory.
The regulations of the agency shall contain standards including but not
limited to the following: Water purity and clarity; subdivision; zoning; tree
removal; solid waste disposal; sewage disposal; land fills, excavation, cuts
and grading; piers, harbors, breakwaters or channels and other shoreline
developments; waste disposal in shoreline areas; waste disposal from boats;
mobile-home parks; house relocation; outdoor advertising flood plain protection; soil and sedimenmtion control; air pollution; and watershed protection. Whenever possible without diminishing the effectiveness of the
regional plan, the’ ordinances, rules, regulations and policies shall be confined to matters which are general and regional in application, leaving to
the jurisdiction of the respective States, counties and cities the enactment
of specific and local ordinances, rules, regulations and policies which conform to the regional plan.
The agency shall prescribe by ordinance those activities which it has
determined will not have substantial effect on the land, water, air, space or
any other natural resources in the region and therefore will be exempt from
its review and approval.
Every ordinance adopted by the agency shall be published at least once
by title in a newspaper or combination of newspapers whose circulation is
general throughout the region. Except an ordinance adopting or amending
the regional plan, no ordinance shall become effective until 60 days after
its adoption. Immediately after its adoption, a copy of each ordinance shall
be transmitted to the governing body of each political subdivision having
territory within the region.
(b) No project other than those to be reviewed and approved under the
special provisions of subdivisions (d), (e), (O and (g) may be developed in
the region without obtaining the review and approval of the agency and
no project may be approved unless it is found to comply with the regioml
plan and with the ordinances, rules and regulations enacted pursuant to
subdivision (a) to effectuate that plan. The agency may approve a project
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in the region only titer making the written findings required by this subdivision or subdivision (g) of article V. Such findings shall be based on
subsmntial evidence in the record.
Before adoption by the agency of the ordinances required in subdivision
(g) of article V, the agency may approve a project in the re@on onlY after
making written findings on the basis of substantial evidence in the record
that the project is consistent with the regional plan then in effect and with
applicable plans, ordinances, regulations, and smndards of Federal and State
agencies relating to the protection, maintenance and enhancement of environmental quality in the region.
(c) The legislatures of the States of Glifornia and Nevada find that in
order to make effective the regional plan as revised by the agency, it is
necessary to halt temporarily works of development in the region which
might otherwise absorb the entire capability of the region for further development or direct it out of harmony with the ultimate plan. Subject to
the limitation .Drovided in this subdivision. from the effective date of the
amendments to this compact until the regional plan is amended pursuant
to subdivision (c) of article V, or until May 1, 1983, whichever is earlier:
(1) Except as otherwise provided in this paragraph, no new subdivision,
phned
unit development, or condominium project may be approved
unless a complete tentative map or plan has been approved before the
effective date of the amendments to this compact by all agencies having
jurisdiction. The subdivision of land owned by a general improvement
district, which existed and owned the land before the effective date of
the amendments to this compact, may be approved if subdivision of the
land is necessary to avoid insolvency of the district.
(2) Except as provided in paragraph (3), no apartment building may
be erected unless the required permits for such building have been secured from all agencies having jurisdiction, prior to the effective date of
the amendments to this compact.
(3) During each of the calendar years 1980, 1981 and 1982, no city or
county may issue building permits which authorize the construction of a
greater number of new residential units within the region than were
authorized within the region by building permits issued by that city or
county during the calendar year 1978. For the period ofJanuary through
April, 1983, building permits authorizing the construction of no more
than one-third of that number maybe issued by each such city or county.
For purposes of this paragraph a “residential unit” means either a single
family residence or an individual residential unit within a larger building,
such as an apartment building, a duplex or a condominium.
The legislatures find the respective numbers of residential units authorized within the region during the calendar year 1978 to be as follows:
1. City of SouthLake Tahoe and El Domdo County (combined)................................... 252
2. Placer County.............................................................................................................. 278
3. CarsonCity................................................................................................................... O
4. Douglastiunty ........................................................................................................... ~3g
5. WashoeCounty............................................................................................................. 73g
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(4) During each of the calendar years 1980, 1981 and 1982, no city or
county may issue building permits which authorize construction of a
greater square footage of new commercial buildings within the region
than were authorized within the region by building permits for commercial purposes issued by that city or county during the calendar year
1978. For the period of January through April, 1983, building permits
authorizing the construction of no more than one-third the amount of
that square footage may be issued by each such city or county.
The legislatures find the respective square footages of commercial buildings authorized within the region during calendar year 1978 to be as follows:
1. City of SouthLake Tahoe and El Dorado County (combined).............................. 64,324
2. Placer County.......................................................................................................... 23,000
3. CarsonCity...............................................................................................................
O
4. DouglasCounty....................................................................................................... 57,354
5. WashoeCounty....................................................................................................... 50,600

(5) No structure maybe erected to house gaming under a nonrestricted
license.
(6) No facility for the treatment of sewage maybe constructed or enlarged except:
(A) To comply, as ordered by the appropriate State agency for the
control of water pollution, with existing limitations of effluent under
the Clean Water Act, 33 U.S.C. $1251 et seq., and the applicable State
law for control of water pollution;
(B) To accommodate development which is not prohibited or limited
by this subdivision; or
(C) In the case of Douglas County Sewer District #l, to modify or
otherwise alter sewage treatment facilities existing on the effective date
of the amendments to this compact so that such facilities will be able
to treat the total volume of e~uent for which they were originally
designed, which is 3.0 milIion gallons per day. Such modification or
alteration is not a‘ ‘project”; is not subject to the requirements of article
VII; and does not require a permit from the agency. Before commencing such modification or alteration, however, the district shall submit to the agency its report identifying any significant soil erosion
problems which may be caused by such modifications or alterations and
the measures which the district proposes to take to mitigate or avoid
such problems.
The moratorium imposed by this subdivision does not apply to work done
pursuant to a right vested before the effective date of the amendments to
this compact. Notwithstanding the expiration date of the moratorium imposed by this subdivision, no new highway maybe built or existing highway
widened to accommodate additional continuous lanes for automobiles until
the regional transportation plan is revised and adopted.
The moratorium imposed by this subdivision does not apply to the construction of any parking garage which has been approved by the agency
prior to May 4, 1979, whether that approval was affirmative or by default.
The provisions of this paragraph are not an expression of legislative intent

December

19, 1980
TAHOE

REGIONAL

PLANNING

COMPACT

3289

that any such parking garage, the approval of which is the subject of litigation which was pending on the effective date of the amendments to this
compact, should or should not be constructed. The provisions of this paragraph are intended solely to permit construction of such a parking garage
if a judgment sustaining the agency’s approval to construct that parking
~rage has become final and no appeal is pending or may lawfully be mken
to a higher court.
(d) Subject to the final order of any court of competent jurisdiction entered in litigation contesting the validity of an approval by the Tahoe Regional Planning Agency, whether that approval was affirmative or by
default, if that liti~tion was pending on May 4, 1979, the agency and the
States of California and Nevada shall recognize as a permitted and conforming use:
(1) Every structure housing gaming under a nonrestricted license which
existed as a licensed gaming establishment on May 4, 1979, or whose
construction was approved by the Tahoe Regional Planning Agency affirmatively or deemed approved before that date. The construction or
use of any structure to house gaming under a nonrestricted license not
so existing or approved, or the enlargement in cubic volume of any such
existing or approved structure is prohibited.
(2) Every other nonrestricted Wining establishment whose use was seasonal and whose license was issued before May 4, 1979, for the same
season and for the number and type of games and slot machines on which
taxes or fees were paid in the calendar year 1978.
(3) Gaming conducted pursuant to a restricted gaming license issued
before May 4, 1979, to the extent permitted by that license on that date.
The area withiln any structure housing gaming under a nonrestricted license
which may be open to public use (as distinct from that devoted to the private
use of guests and exclusive of any parking area) is limited to the area existing
or approved for public use on May 4, 1979. Within these limits, any external
modification of the structure which requires’ a permit from a local government also requires approval from the agency. The agency shall not permit
restaurants, convention facilities, showrooms or other public areas to be
constructed elsewhere in the region outside the structure in order to repbce
areas existing or approved for public use on May 4, 1979.
(e) Any structure housing licensed gaming may be rebuilt or replaced to
a size not to exceed the cubic volume, height and land coverage existing
or approved on May 4, 1979, without the review or approval of the agency
or any planning or regulatory authority of the Swte of Nevada whose review
or approval would be required for a new structure.
(~ The following provisions apply to any internal or external modification, remodeling, change in use, or repair of a structure housing gaming
under a nonrestricted license which is not prohibited by article VI(d):
(1) The agency’s review of an external modification of the structure
which requires a permit from a local government is limited to determining
whether the external modification will do any of the following
(A) Enlarge the cubic volume of the structure;
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(B) Increase the total square footage of area open to one approved
for public use on May 4, 1979;
(C) Convert an area devoted to the private use of guests to an area
open to public use;
(D) Increase the public area open to public use which is used for
gaming beyond the limits contained in paragraph (3); and
(E) Conflict with or be subject to the provisions of any of the agency’s
ordinances that are generally applicable throughout the region.
The agency shall make this determination within 60 days after the proposal is delivered to the agency in compliance with the agency’s rules or
regulations governing such delivery unless the applicant has agreed to
an extension of this time limit. If an external modification is determined
to have any of the effects enumerated in subparagraphs(A) through (C),
it is prohibited. If an external modification is detemined to have any of
the effects enumerated in subparagraph (D) or (E), it is subject to the
applicable provisions of this compact. If an external modification is determined to have no such effect, it is not subject to the provisions of this
compact.
(2) Except as provided in paragraph (3), internal modification, remodeling, change in use or repair of a structure housing gaming under a
nonrestricted license is not a project and does not require the review or
approval of the agency.
(3) Internal modification, remodeling, change in use or repair of areas
open to public use within a structure housing gaming under a nonrestricted license which alone or in combination with any other such modification, remodeling, change in use or repair will increase the total
portion of those areas which is actually used for gaming by more than
the product of the total base area, as defined below, in square feet existing
on or approved before August 4, 1980, multiplied by 15 percent constitutes a project and is subject to all of the provisions of this compact
relating to projects. For purposes of this paragraph and the determination
required by article VI(g), base area means all of the area within a structure
housing gaming under a nonrestricted license which may be open to
public use, whether or not gaming is actually conducted or carried on in
that area, except retail stores, convention centers and meeting rooms,
administrative offices, kitchens, maintenance and storage areas, rest
rooms, engineering and mechanical rooms, accounting rooms and counting rooms.
(g) In order to administer and enforce the provisions of para~aphs (d),
(e) and (f), the State of Nevada, through its appropriate planning or regulatory agency, shall require the owner or licensee of a structure housing
gaming under a nonrestricted license to provide:
(1) Documents con~ining suficient information for the Nevada agency
to establish the following rebtive to the structure:
(A) The location of its external walls;
(B) Its totil cubic volume;
(C) Within its external walls, the area in square feet open or approved
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for public use and the area in square feet devoted to or approved for
the private use of guests on May 4, 1979;
(D) The amount of surface area of land under the structure; and
(E) The base area as defined in paragraph (O(3) in square feet existing
on or approved before August 4, 1980.
(2) An informational report whenever any internal modification, remodeling, change in use, or repair will increase the total portion of the
areas open to public use which is used for gaming.
The Nevada agency shall transmit this information to the Tahoe Regional
Planning Agency.
(h) Gaming conducted pursuant to a restricted gaming license is exempt
from review by the agency if it is incidenml to the primary use of the
premises.
(i) The provisions of subdivisions (d) and (e) are intended only to limit
gaming and related activities as conducted within a gaming establishment,
or construction designed to permit the enlargement of such activities, and
not to limit any other use of property zoned for commercial use or the
accommodation of tourists, as approved by the agency.
O) Legal actions arising out of or alleging a violation of the provisions of
this compact, of the regional plan or of an ordinance or regulation of the
agency or of a permit or a condition of a permit issued by the agency are
governed by the following provisions:
(1) This subdivision applies to:
(A) Actions arising out of activities directly undermken by the agency.
(B) Actions arising out of the issuance to a person of a lease, permit,
license or other entitlement for use by the agency.
(C) Actions arising out of any other actor failure to act by any person
or public agency.
Such legal actions may be filed and the provisions of this subdivision apply
equally in the appropriate courts of California and Nevada and of the
United States.
(2)Venue lies:
(A) If a civil or criminal action challenges an activity by the agency
or any person which is under~ken or to be undertaken upon a parcel
of real property, in the State or Federal judicial district where the real
property is situated.
(B) If an action challenges an activity which does not involve a specific
parcel of land (such as an action challenging an ordinance of the
agency), in any State or Federal court having jurisdiction within the
region.
(3) Any aggrieved person may file an action in an appropriate court of
the States of California or Nevada or of the United States alleging noncompliance with the provisions of this compact or with an ordinance or
regulation of the agency. In the case of governmental agencies, ‘ ‘aggrieved person” means the Tahoe Regional Planning Agency or any State,
Federal or local agency. In the case of any person other than a governmental agency who challenges an action of the Tahoe Regional Planning
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Agency, “aggrieved person” means any person who has appeared, either
in person, through an authorized representative, or in writing, before
the agency at an appropriate administrative hearing to register objection
to the action which is being challenged, or who had good cause for not
making such an appearance.
(4) A legal action arising out of the adoption or amendment of the
regional plan or of any ordinance or regulation of the agency, or out of
the granting or denial of any permit, shall be commenced within 60 days
after final action by the agency. All other legal actions shall be commenced
within 65 days after discovery of the cause of action.
(5) In any legal action filed pursuant to this subdivision which challenges
an adjudicatory act or decision of the agency to approve or disapprove
a project, the scope of judicial inquiry shall extend only to whether there
was prejudicial abuse of discretion. Prejudicial abuse of discretion is established if the agency has not proceeded in a manner required by law
or if the act or decision of the agency was not supported by substantial
evidence in light of the whole record. In making such a determination
the court shall not exercise its independent judgment on evidence but
shall only determine whether the act or decision was supported by substantial evidence in light of the whole record. In any legal action filed
pursuant to this subdivision which challenges a legishtive act or decision
of the agency (such as the adoption of the regional plan and the enactment
of implementing ordinances), the scope of the judicial inquiry shall extend
only to the questions of whether the act or decision has been arbitrary,
capricious or lacking substantial evidentiary support or whether the
agency has failed to proceed in a manner required by law.
(6) The provisions of this subdivision do not apply to any legal proceeding pending on the date when this subdivision becomes effective.
Any such legal proceeding shall be conducted and concluded under the
provisions of law which were applicable prior to the effective date of this
subdivision.
(7) The security required for the issuance of a temporary restraining
order or preliminary injunction based upon an alleged violation of this
compact or any ordinance, plan, rule or regulation adopted pursuant
thereto is governed by the rule or statute applicable to the court in which
the action is brought, unless the action is brought by a public agency or
political subdivision to enforce its own rules, regulations and ordinances
in which case no security shall be required.
(k) The agency shall monitor activities in the region and may bring enforcement actions in the region to insure compliance with the regional plan
and adopted ordinances, rules, regulations and policies. If it is found that
the regional plan, or ordinances, rules, regulations and policies are not being
enforced by a local jurisdiction, the agency may bring action in a court of
competent jurisdiction to insure compliance.
(1) Any person who violates any provision of this compact or of any ordinance or regulation of the agency or of any condition of approval imposed
by the agency is subject to a civil penalty not to exceed $5,000. Any such
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person is subject to an additional civil penalty not to exceed $5,000 per
day, for each day on which such a violation persists. In imposing the penalties
authorized by this subdivision, the court shall consider the nature of the
violation and shall impose a greater penalty if it was willful or resulted from
gross negligence than if it resulted from inadvertence or simple negligence.
(m) The agency is hereby empowered to initiate, negotiate and participate
in contracts and agreements among the local governmental authorities of
the region, or any other intergovernmental
contracts or agreements authorized by State or Federal law.
(n) Each intergovernmental contract or agreement shall provide for its
own funding and stafing, but this shall not precIude financial contributions
from the local authorities concerned or from supplemen~ry sources.
(o) Every record of the agency, whether public or not, shall be open for
examination to the legislature and controller of the State of tilifornia and
the legislative auditor of the State of Nevada.
(P) Approval by the agency of any project expires 3 years after the date
of final action by the ageney or the effective date of the amendments to
this compact, whichever is late, unless construction is begun within that
time and diligently pursued thereafter, or the use or activity has commenced. In computing the 3-year period any period of time during which
the project is the subject of a legal action which delays or renders impossible
the diligent pursuit of that project shall not be counted. Any license, permit
or certificate issued by the agency which has an expiration date shall be
extended by that period of time during which the project is the subject of
such legal action as provided in this subdivision.
(q) The governing body shll maintain a current list of real property
known to be available for exchange with the United States or with other
owners of real property in order to facilitate exchanges of real property by
owners of real property in the region. (94 Stat. 3242)
EXPMNATORY NOTE

Wference k tie Text Extractsfrom the
Clean Water Act, referred to in Article
VI(c)(6)(A) of the text, as amended by the
FederalWater PollutionControl Act Amendmenmof October 18, 1972 (Pubhc Law 92ARTICLE VH.-ENVIRONMENTAL

500, 86 Stat. 816) and subsquent amen&tory Ie@slation,are setforth in Volume IV in
chronolo@calorder, under the 1972Act, as
they appearin Chapter26 of Title 33 of the
U.S. Code asof January14, 1983.
IMPACT STATEMENTS

(a) The Tahoe Regional Planning Agency when acting upon matters that
have a significant effect on the environment shall:
(1) Utilize a systematic, interdisciplinary approach which will insure the
integrated use of the natural and swial sciences and the environmental
design arts in planning and in decisionmaking which may have an impact
on man’s environment;
(2) Prepare and consider a detailed environmental impact statement
before deciding to approve or carry out any project. The de~iled environmental impact statement shall include the following
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(A) The significant environmental impacts of the proposed project;
(B) Any significant adverse environmental effects which cannot be
avoided should the project be implemented;
(C) Alternatives to the proposed project;
(D) Mitigation measures which must be implemented to assure meeting standards of the region;
(E) The relationship between local short-term uses of man’s environment and the maintenance and enhancement of long-term productivity;
(F) Any significant irreversibl~and
irretrievable commitments
of
resources which would be involved in the proposed project should it
be implemented; and
(G) The growth-inducing impact of the proposed project;
(3) Study, develop and describe appropriate alternatives to recommended courses of action for any project which involves unresolved conflicts concerning alternative uses of available resources;
(4) Make available to States, counties, municipalities, institutions and
individuals, advice and information useful in restoring, maintaining and
enhancing the quality of the region’s environment; and
(5) Initiate and utilize ecological information in the planning and development of resource-oriented projects.
(b) Prior to completing an environmental impact statement, the agency
shall consult with and obtain the comments of any Federal, State or local
agency which has jurisdiction by law or special expertise with respect to any
environmental impact involved. Copies of such statement and the comments
and views of the appropriate Federal, S@te and local agencies which are
authorized to develop and enforce environmental stindards shall be made
available to the public and shall accompany the project through the review
processes. The public shall be consulted during the environmental impact
statement process and views shall be solicited during a public comment
period not to be less than 60 days.
(c) Any environmental impact statement required pursuant to this article
need not repeat in its entirety any information or data which is relevant to
such a statement and is a matter of public record or is generally available
to the public, such as information contained in an environmental impact
report prepared pursuant to the California Environmental Quality Act or
a Federal environmental impact statement prepared pursuant to the National Environmental Policy Act of 1969. However, such information or
data shall be briefly described in the environmental impact statement and
its relationship to the environmenml impact statement shall be indicated.
In addition, any person may submit information relative to a proposed
project which may be included, in whole or in part, in any environmental
impact statement required by this article.
EXPMNATORY NOTE

Referena in tie Text. The National En- 42 U.S.C. $4321 et seq.),referred to in ArvironmentalPoliq Act of 1969 (Act of Jan- ticle VII(C) of tie text, appearsin Volume IV
ua~ 1, 1970Publichw 91-190,83 Swt. 852, in chronolod~l order,
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(d) In addition to the written findings specified by agency ordimce
to
implement the regional plan, the agency shall make either of the following
written findings before approving a project for which an environmental
impact statement was prepared:
(1) Changes or alterations have been required in or incorporated into
such project which avoid or reduce the significant adverse environmental
effects to a less than significant level; or
(2) Specific considerations, such as economic, social or technical, make
infeasible the mitigation measures or project alternatives discussed in the
environmental impact stitement on the project.
A separate written finding shall be made for each significant effect identified
in the environmental impact statement on the project. All written findings
must be supported by substantial evidence in the record.
(e) The agency may charge and collect a reasonable fee from any person
proposing a project subject to the provisions of this compact in order to
recover the estimated costs incurred by the agency in preparing an environmental impact stitement under this article.
(f) The agency shall adopt by ordinance a list of classes of projects which
the agency has determined will not have a significant effect on the environment and therefore will be exempt from the requirement for the preparation of an environmental impact stitement under this article. Prior to
adopting the list, the agency shall make a written finding supported by
substantial evidence in the record that each class of projects will not have
a significant effect on the environment. (94 Stat. 3249)
ARTICLE VIII. —FINANCES

(a) On or before September 30 of each calendar year the agency shall
esmblish the amount of money necessary to support its activities for the
next succeeding fiscal year commencing July 1 of the following year. The
agency shall apportion $75,000 of this amount among the counties within
the region on the same ratio to the total sum required as the full cash
valuation of @xable property within the region. In addition, each county
within the region in California shall pay $18,750 to the agency and each
county within the region in Nevada, including Carson City, shall pay
$12,500 to the agency, from any funds available therefor. The State of
California and the State of Nevada may pay to the agency by July 1 of each
year any additional sums necessary to support the operations of the agency
pursuant to this compact. If additional funds are required, the agency shall
make a request for the funds to the States of California and Nevada. Requests for State funds must be apportioned two-thirds from California and
one-third from Nevada. Money appropriated shall be paid within 30 days.
(b) The agency may fix and collect reasonable fees for any services rendered by it.
(c) The agency shall submit an itemized budget to the States for review
with any request for State funds, shall be strictly accountable to any county
in the region and the States for all funds paid by them to the agency and
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shall be strictly accountable to all participating bodies for all receipts and
disbursement.
(d) The agency is authorized to receive gifts, donations, subventions,
grants, and other financial aids and funds; but the agency may not own
land except as provided in subdivision (i) of article 111.
(e) The agency shaIl not obligate itself beyond the moneys due under this
article for its support from the several counties and the States for the current
fiscal year, plus any moneys on hand or irrevocably pledged to its support
from other sources. No obligation contracted by the agency shall bind either
of the party States or any political subdivision thereof. (94 Stat. 3250)
ARTICLE 1X.—TRANSPORTATION

DISTRICT

(a) The Tahoe transportation district is hereby established as a special
purpose district. The boundaries of the district are coterminous with those
of the region.
~) The business of the district shall be managed by a board of directors
consisting ofi
(1) One member of the county board of supervisors of each of the
counties of El Dorado and Placer;
(2) One member of the city council of the city of South Lake Tahoe;
(3) One member each of the board of county commissioners of Douglas
County and of Washoe County;
(4) One member of the board of supervisors of Carson City;
(5) The director of the California Department of Transportation;
and
(6) The director of the department of transportation
of the State of
Nevada.
Any director may designate an alternate.
(c) The vote of at least five of the directors must agree to take action. If
at least five votes in favor of an action are not cast, an action of rejection
shall be deemed to have been taken.
(d) The Tahoe transportation district may in accordance with the adopted
transportation plan:
(1) Own and operate a public transportation
system to the exclusion
of all other pubIicly owned transportation systems in the region.
(2) Acquire upon mutually agreeable terms any public transportation
system or facility owned by a county, city or special purpose district within
the region.
(3) Hire the employees of existing public transportation
systems that
are acquired by the district without loss of benefits to the employees,
bargain collectively with employee organization, and extend pension and
other collateral benefits to employees.
(4) Fix the rates and charges for transit services provided pursuant to
this subdivision.
(5) Issue revenue bonds and other evidence of indebtedness.
(6) By resolution, determine and propose for adoption a tax for the
purpose of obtaining services of the district. The tax proposed must be
general and of uniform operation throughout the region, and may not
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be graduated in any way. The district is prohibited from imposing an ad
valorem tax, a tax measured by gross or net receipts on business, a tax
or charge that is assessed against people or vehicles as they enter or leave
the region, and any tax, direct or indirect, on gaming tables or devices.
Any such proposition must be submitted to the voters of the district and
shall become effective upon approval of tw~thirds of the voters voting on
the proposition.
The revenues from any such tax must be used for the
service for which it was imposed, and for no other purpose.
(7) Provide service from inside the region to convenient airport, railroad and interstate bus terminals without regard to the boundaries of
the region.
(e) The legislatures of the States of California, and Nevada may, by sub
stantively identical enactments, amend this article. (94 Stat. 3251)
ARTICLE

X .—MISCELLANEOUS

(a) It is intended that the provisions of this compact shall be reasonably
and liberally construed to effectuate the purposes thereof. Except as pr~
vialed in subdivision (c), the provisions of this compact shall be severable
and if any phrase, clause, sentence or provision of this compact is declared
to be contrary to the constitution of any participating State or of the United
States or the applicability thereof to any government,
agency, person or
circumstance is held invalid, the validity of the remainder of this compact
and the applicability thereof to any government, agency, person or circumstance shall not be affected thereby. If this compact shall be held contrary
to the constitution of any State participating
therein, the compact shall
remain in full force and effect as to the remaining State and in full force
and effect as to the State affected as to all severable matters.
(b) The agency shall have such additional powers and duties as may hereafter be delegated or imposed upon it from time to time by the action of
the legislature of either State concurred in by the legislature of the other.
(c) A State party to this compact may withdraw therefrom by enacting a
statute repealing the compact. Notice of withdrawal shall be communicated
officially and in writing to the Governor of the other State and to the agency
administrators. This provision is not severable, and if it is held to be unconstitutional or invalid, no other provision of this compact shall be binding
upon the State of Nevada or the State of California.
(d) No provision of this compact shall have any effect upon the allocation,
distribution or storage or interstate waters or upon any appropriative water
right.
witi TAoe Regional Planning Agenq.]—The
Sec. 2. [Cooperation
Secretary of A~iculture
and the heads of other appropriate agencies are
authorized, u~n the request of the Tahoe Regional Phnning Agency, to
cooperate with the Tahoe Regional Pkning
Agency in all respects compatible with carrying out the normal duties of their agencies. (94 Stat. 3252)
Sec. 3. [ Gnaent upon condition tiat President may appoint U.S. r~
resentative to Planning Agency.]-The
consent to the compact by the
United States is subject to the condition that the President may appoint a
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nonvoting representative of the United States to the governing body of the
Tahoe Regional Planning Agency. (94 Stat. 3252)
See. 4. [Gngressional
consent to additional
Planning
Agency powers.]—Any
addhional powers conferred on the agency pursuant to article
X, section 1@) of the compact shall not be exercised unless consented to
by the Congress. (94 Stat. 3252)
Sec. 5. [No effect on powers or obligations
of United States, applicability of United States law, or rights of Indians subject to United States
jurisdition.]-Nothing
contained in this Act or in the compact consented
to shall in any way affect the powers, rights, or obligations of the United
States, or the applicability of any law or regulation of the United States in,
over or to the region or waters which are the subject of the compact, or
in any way affect rights owned or held by or for Indians or lndian tribes
subject to the jurisdiction of the United States. (94 Stat. 3252)
Sec. 6. [Congressional
right to information
on Planning
Agency.]—
The right is hereby reserved by the Congress or any of its standing committees to require the disclosure and furnishing of such information and
data by or concerning the Tahoe Regional Planning Agency as is deemed
appropriate by the Congress or such committee. (94 Stat. 3253)
See. 7. [Reservation
of right to amend, alter, or repeal Act.]—The
right
to alter, amend, or repeal this Act is hereby expressly reserved. (94 Stat.
3253)
EXPLANATORY
NOTES
Not _ecL
This Act is not codified in
the U.S. Code.
tinaent of Congress to Prior timpact.
Section 1 of the Act of December 18, 1969
(83 Stat. 360) granted the consentof Congress to a prior Tahoe Regional Planning
Compactadopted by the sates of Cdifomia
and Nevada. The 1969Act and Compactap
pear in Volume IV in chronolo@cal order.
Article I of the prior Compactset forth ftndingsand decorationsof poficy.Article 11e+
tabhsheddefinitionsof certaintermsusedin
the Compact.Article III provided for the organizationof the Tahoe Regional Planning
Agency,the appointmentof itsmembers,and
the selection of an advisory planning commission.Article IV concernedpersonnelmatters relatingto the Phnning Agency. Article
V requiredtherecommendationof a regional
planfor the hke Tahoe areaby the advisory
commissionand adoption of a plan by the
PlanningAgency. The phn, which would in-

clude planningfor land-use,transportation,
conservation,recreation,andpubficfacilities,
wasto be enforced by the Phnning Agency
andthe states,counties,andcitiesin the Lake
Tahoe region. Article VI fistedthe Planning
Agency’s powers,Article VII concernedthe
Agency’s finances,and Article VIII set forth
miscellaneousprovisions. Section 2 of the
1969 Act authorizedthe Secretaryof Agricultureand the Secretaryof the Interior to
coopemtewiththePlanningAgency.Sections
3 through7 of the 1969Act are substantially
the sameasthe correspondingsectionsof the
1980Act. For legislativehistoryof the 1969
Act, see Public Law 91-148in the 91st Congress;S. Rept. No. 510on S. 118,November
4.1969: and H.R. ReDt.No.
650, November
.
18, 1969.
Legislative History. H.R. 8235, Public
Law 96-551 in the 96th Congress. Passed
House December 1, 1980.PassedSenateDecember 3, 1980.
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An act to grant the consentof the United S@testo the Red River Compactamongthe States
of Arkansas,Louisiana,Okhhoma, and Texas. (Act of Deeember 22, 1980,Public Law 96564,94 Stat.3305)

Hon
1. [Consent of Con@ess to Red Nver Compact.]-The
consent
of Congress is hereby given to the Red River Compact among the States
of Arkansas, Louisiana, Oklahoma, and Texas, of May 12, 1978, as ratified
by the States of Arkansas, Louisiana, Oklahoma, and Texas, as follows:
PREAMBLE
The States of Arkansas, Louisiana, Oklahoma, and Texas, pursuant to
the acti of their respective Governors or legislatures, or both, being moved
by considerations of interstate comity, have resolved to compact with respect
to the water of the Red River and its tributaries. By Act of Congress, Public
Law No. 346 (84th Congress, First Session), the consent of the United States
has been granted for said States to negotiate and enter into a compact
providing for an equitable apportionment
of such watev and pursuant to
that Act the President has designated the representative
of the United
States.
Further, the consent of Congress has been given for two or more States
to negotiate and enter into agreements relating to water pollution control
by the provisions of the Federal Water Pollution Control Act (Public Law
92-500, 33 U.S.C. 1251 et seq.).
The Signatory States acting through their duly authorized Compact Commissioners, after several years of negotiations, have agreed to an equitable
apportionment
of the water of the Red River and its tributaries and do
hereby submit and recommend
that this compact be adopted by the respective legislatures and approved by Congress as hereinafter set forth:
EXPLANATORY
NOTE
References k the T-t. The Act of August
11,1955(69 Stat.654),referred to in thetext
asPubficLaw 84-346,grantedthe consentof
Congress to negotiation of the Red River
Compact. The 1955 Act appears in Volume
II at page 1231. Extracts from the Federal
Water Pollution Gntrol Act, also referred to
in the tat, known as the Clean Water Act, as

amended by the Act of October 18, 1972
(Public Law 92-500, 88 Stat. 816) and suh
s~uent amendatorylegislation,are set forth
in Volume IV in chronological order, under
the 1972 Act, as they appear in Chapter 26
of Thle 33 of the U.S. Code as ofJanuary 14,
1983.

ARTICLE I
PURPOSES

Wlon
1.01. The principal purposes of this Compact are:
(a) To promote interstate comity and remove causes of controversy
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between each of the affected states by governing the use, control and
distribution of the interstate water of the Red River and its tributaries;
(b) To provide an equitable apportionment
among the Signatory States
of the water of the Red River and its tributaries;
(c) To promote an active program for the control and alleviation of
natural deterioration
and pollution of the water of the Red River Basin
and to provide for enforcement
of the laws related thereto;
(d) To provide the means for an active program for the conservation
of water, protection of lives and property from floods, improvement
of
water quality, development
of navigation and regulation of flows in the
Red River Basin; and
(e) To provide a basis for state or joint state planning and action by
ascertaining and identifying each state’s share in the interstate water of
the Red River Basin and the apportionment
thereof.
ARTICLE 11
GENERAL PROVISIONS

Section 2.01. fich Signatory State may use the water allocated to it by
this Compact in any manner deemed beneficial by that state. Wch state
may freely administer water rights and uses in accordance with the laws of
that state, but such uses shall be subject to the availability of water in accordance with the apportionments made by this Compact.
Seetion 2.02. The use of water by the United States in connection with
any individual Federal project shall be in accordance with the Act of Congress authorizing the project and the water shall be charged to the state or
states receiving the benefit therefrom.
Section 2.03. Any Signatory State using the channel of Red River or its
tributaries to convey stored water shall be subject to an appropriate reduction in the amount which maybe withdrawn at the point of removal to
account for transmission losses.
%tion
2.04. The failure of any state to use any portion of the water
allocated to it shall not constitute relinquishment or forfeiture of the right
to such use.
Seetion 2.05. Wch Signatory Swte shall have the right to:
(a) Construct conservation storage capacity for the impoundment of
water allocated by this Compact;
(b) Replace within the same area any storage capacity recognized or
authorized by this Compact made unusable by any cause, including losses
due to sediment storage;
(c) Construct reservoir storage capacity for the purposes of flood and
sediment control as well as storage of water which is either imported or
is to be exported if such storage does not adversely affect the delivery
of water apportioned to any other Signatory State; and
(d) Use the bed and banks of the Red River and its tributaries to convey
stored water, imported or exported water, and water apportioned according to this Compact.
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Section 2.06. Signatory Stites may cooperate to ob~in construction of
facilities of joint benefits to such states.
2.07. Nothing in this Compact shall be deemed to impair or affect
=on
the powers, rights, or obligations of the United States, or those claiming
under its authority, in, over and to water of the Red River Basin.
2.08. Nothing in this Compact shall be construed to include
Hon
within the water apportioned by this Compact any water consumed in each
state by livestock or for domestic purposes: Prtided,
tiwer,
the storage
of such water is in accordance with the laws of the respective states but any
such impoundment shall not exceed 200 acre-feet, or such smaller quantity
as may be provided for by the laws of each state.
Section 2.09. In the event any sbte shall import water into the Red River
Basin from any other river basin, the Signatory State making the importation shall have the use of such imported water.
Secdon 2.10. Nothing in this Compact shall be deemed to:
(a) Interfere with or impair the right or power of any Signatory State
to regulate within its boundaries the appropriation, use, and control of
water, or quality of water, not inconsistent with its obligations under this
Compact;
(b) Repeal or prevent the enactment of any legislation or the enforcement of any requirement by any Signatory State imposing any additional
conditions or restrictions to further lessen or prevent the pollution or
natural deterioration of water within its jurisdiction; provided nothing
contained in this paragraph shall alter any provision of this Compact
dealing with the apportionment of water or the rights thereto; or
(c) Waive any state’s immunity under the Eleventh Amendment of the
Constitution of the United States, or as constituting the consent of any
state to be sued by its own citizens.
2.11. Accounting
for apportionment
purposes on interstate
Wtion
streams shall not be mandatory under the terms of the Compact until one
or more affected states deem the accounting necessary.
Secdon 2.12. For the purposes of apportionment of the water among the
Signatory States, the Red River is hereby divided into the following major
subdivisions:
(a) Reach 1[—the Red River and tributaries from the New MexicoTexas S~te boundary to ~enimn Dam;
(b) Reach II—the Red River from Denisen Dam to the point where it
crosses the Arkansas-Louisiana
state boundary and all tributaries which
contribute to the flow of the River within this reach;
(c) Reach 111—the tributaries west of the Red River which cross the
Texas-Louisiana
sbte boundary, the Arkansas-Louisiana
state boundary,
and those which cross both the Texas-Arkansas
state boundary and the
Arkansas-Louisiana
state boundary;
(d) Reach IV—the tribumries east of the Red River in Arkansas which
cross the Arkansas-Louisiana
state boundary; and
(e) Reach V—that portion of the Red River and tributaries in Louisiana
not included in Reach 111 or in Reach IV.
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-on
2.13. If any part or application of this Compact shall be declared
invalid by a court of competent jurisdiction, all other severable provisions
and applications of this Compact shall remain in full force and effect.
Section 2.14. Subject to the availability of water in accordance with this
Compact, nothing in this Compact shall be held or construed to alter, impair, or increase, validate, or prejudice any existing water right or right of
water use that is legally recognized on the effective date of this Compact
by either statutes or courts of the Signatory State within which it is located.
ARTICLE III
DEF1NITIONS

3.01. In this Compact:
*tion
(a) The States of Arkansas, Louisiana, Oklahoma, and Texas are referred to as “Arkansas~’ “Louisiana, “ “Oklahoma~’ and “Texas;’ respectively, or individually as “S~te” or “signatory state~’ or collectively
as “States” or “Signatory Smtes.”
(b) The term “Red River” means the stream below the crossing of the
Texas-Oklahoma
state boundary at longitude 100 degrees west.
(c) The term “Red River Basin” means all of the natural drainage area
of the Red River and its tributaries east of the New Mexico-Texas
state
boundary and above its junction with Atchafalaya and Old Rivers.
(d) The term “water Qf the Red River Basin” means the water originating in any part of the Red River Basin and flowing to or in the Red
River or any of its tributaries.
means any stream which contributes to the
(e) The term “tributary”
flow of the Red River.
(~ The term “interstate tributary” means a tributary of the Red River,
the drainage area of which includes portions of two or more Signatory
States.
(g) The term “intrastate tributary” means a tributary of the Red River,
the drainage area of which is entirely within a single Signatory State.
(h) The term “Commission”
means the agency created by Article IX
of this Compact for the administration thereof.
means the alteration of the physical, chemical
6) The term “pollution”
or biological characteristics of water by the acts or instrumentalities of
man which create or are likely to result in a material and adverse effect
upon human beings, domestic or wild animals, fish and other aquatic life,
or adversely affect any other lawful use of such water; prmided, that for
the purpose of this Compact, “pollution” shall not mean or include “natural deterioration.”
~) The term “natural deterioration”
means the material reduction in
the quality of water resulting from the leaching of solubles from the soils
and rocks through or over which the water flows naturally.
(k) The term “designated water” means water released from storage,
paid for by non-Federal interests, for delivery to a specific point of use
or diversion.
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(1) The term “undesignated water” means all water released from storage other thn “designated
water.”
(m) the term “conservation
storage capacity” means that portion of
the active capacity of reservoirs available for the storage of water for
subsequent beneficial use, and it excludes any portion of the capacity of
reservoirs allocated solely to flood control and sediment control, or either
of them.
(n) The term “ runof~’ means both the portion of precipitation which
runs off the surface of a drainage area and that portion of the precipitation that enters the streams after passing through the portions of the
earth.
ARTICLE IV
APPORTIONMENT OF WATER—REACH 1
OKLAHOMA—TEXX

Subdivision of Reach I and Apportionment

of Water Therein

Reach I of the Red River is divided into topographic subbasins, with the
water therein allocated as follows:
Smtion 4.01. Subbasin 1—Interstate
streams—Texas.
(a) This includes the Texas portion of Buck Creek, Sand (lebos) Creek,
Salt Fork Red River, Elm Creek, North Fork Red River, Sweetwater Creek,
and Washita River, together with all their tributaries in Texas which lie
west of the 100th Meridian.
(b) The annual flow within this subbasin is hereby apportioned sixty (60)
percent to Texas and forty (40) percent to Oklahoma.
Section 4.02. Subbasin 2—Intrastate and Interstate streams—Oklahoma.
(a) This subbasin is composed of all tributaries of the Red River in Oklahoma and portions thereof upstream to the Texas-Oklahoma
state boundary
at longitude 100 degrees west, beginning from Denisen Dam and upstream
to and includlng Buck Creek.
(b) The State of Oklahoma shall have free and unrestricted use of the
water of this subbasin.
Seetion 4.03. Subbasin 3—Intrastate
streams—Texas.
(a) This includes the tributaries of the Red River in Texas, beginning
from Denisen Dam and upstream to and including Prairie Dog Town Fork
Red River.
(b) The State of Texas shall have free and unrestricted use of the water
in this subbasin.
Wion
4.04. Subbasin 4—Mainstem
of the Red River and Lake Texoma.
(a) This subbasin includes all of Lake Texoma and the Red River beginning at Denisen Dam and continuing upstream to the Texas-Oklahoma
state
boundary at longitude 100 degrees west.
(b) The storage of Lake Texoma and flow from the mainstem of the Red
River into Lake Texoma is apportioned
as follows:
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(1) Oklahoma 200,000 acre-feet and Texas 200,000 acre-feet, which
quantities shall include existing allocations and uses; and
(2) Additional quantities in a ratio of fifty (50) percent to Oklahoma
and fifty (50) percent to Texas.
%tion
4.05. Special Provisions.
(a) Texas and Oklahoma may construct, jointly or in cooperation
with
the United States, storage or other facilities for the conservation and use
of wate~ provided that any facilities constructed on the Red River boundary
between the two sbtes shall not be inconsistent with the Federal legislation
authorizing Denisen Dam and Reservoir project.
~) Texas shall not accept for filing, or grant a permit, for the construction
of a dam to impound water solely for irrigation, flood control, soil conservation, mining and recovery of minerals, hydroelectric
power, navigation,
recreation and pleasure, or for any other purpose other than for domestic,
municipal, and industrial water supply, on the mainstem of the North Fork
Red River or any of its tributaries within Texas above Lugert-Altus
Reservoir until the date that imported water, sufficient to meet the municipal
and irrigation needs of Western Oklahoma is provided, or until January 1,
2000, whichever occurs first.
ARTICLE V
APPORTIONMENT OF WATER—REACH 11
ARKANSAS, OKLAHOMA, TEXAS, AND LOUISIANA

Subdivision of Reach II and Allocation

of Water Therein

Reach II of the Red River is divided into topographic subbasins, and the
water therein is allocated as follows:
S=tion 5.01. Subbasin l—Intrastate
streams—Oklahoma.
(a) This subbasin includes those streams and their tributaries above existing, authorized and proposed last downstream major damsites, wholly in
Oklahoma and flowing into Red River below Denisen Dam and above the
Oklahoma-Arkansas
state boundary. These streams and their tributaries
with existing authorized and proposed last downstream major damsites are
as follows:
Stream
Island-Bayou.............
Blue River ................
Boggy River..............
Kiami&i River..........

Site

Ac-ft

Albany ......................
85,200
147,000
Durant......................
Boswell...................... 1,243,800
Hugo ........................
240,700

Lmation
LOn@tude
Latitude
33°51.5’ N ........... 96°11.4’ W.
33”55.5’ N .......... 96004.%W.
34”01.6’ N ........... 95°45.0’ W.
34°01.0’ N........... 95°22.6’ W.

(b) Texas is apportioned the water of this subbasin and shall have unrestricted use thereof.
-on
5.02. Subbasin 2—Intras~te
streams—Texas.
(a) This subbasin includes those streams and their tributaries above existing authorized or proposed last downstream major damsites, wholly in
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Texas and flowing into Red River below Denisen Dam and above the TexasArkansas state boundary. These streams and their tributaries with existing,
authorized or proposed last downstream major damsites are as follows:

Sweam

Site

ShawneeCreek ......... Rndall Lake ............
Brushy Creek............ Valley Lake...............
Bois #Arc Creek ...... New Bonham
Reservoir...............
Coffee Mill Creek..... Coffee Mill Lake.......
Sandy Creek ............. Lake Crockett...........
SandersCreek........... Pat Manse..................
Pine Creek................ Lake Crook...............
Blg Pine Creek ......... Big Pine Lake...........
Pecan Bayou............. Pecan Bayou .............
Mud Creek ............... Liberty Hill...............
Mud Creek............... KVW Ranch
Lakes (3).

Ac-ft

Lmation
btitude

Lon@tude

5,400
15,000
130,600

33°48.1’ N...........
33°38.7’ N...........
33°42.9’ N...........

96°34.8’ W.
96”21.5’ W.
95°58.2’ W.

8,000
3,900
124,500
11,011
138,600
625,000
97,700
3.440

33°44.1’
33”44.5’
33°51.2’
33”43.7
33°52.0’
33°41.1’
33”33.0’
33°34.8’

95°58.0’ W.
95°55.5’ w.
95°32.9’ w.
95°34.u w.
95011.7 w.
94058.7 W.
94°29.3’ w.
94°27.3’ w.

N...........
N...........
N...........
N...........
N ..........
N ...........
N ..........
N ..........

(b) Texas is apportioned the water of this subbasin and shall have unrestricted use thereof.
Swtion 5.03. Subbasin 3—Interstate
Streams—Oklahoma
and Arkansas.
(a) This subbasin includes Little River and its tributaries above Millwood
Dam.
@) The States of Oklahoma and Arkansas shall have free and unrestricted
use of the water of this subbasin within their respective states, subject,
however, to the limitation, that Oklahoma shall allow a quantity of water
equal to 40 percent of the total runoff originating
below the following
existing, authorized or proposed last downstream major damsites in Oklahoma to flow into Arkansas:
Stream

site

Little River ............... Pine Creek................
Glover Creek ............ Lukfam .....................
Moun& Fork
Broken Bow ..............
River

Ac-ft

70,500
258,600
470,100

kation
Latitude

34”06.8’ N ..........
34°08.5’ N ..........
34 °08.Y N...........

Lon@tude

95”04.9’ W.
94°55.4’ W.
94041.% W.

(c) Accounting will be on an annual basis unless otherwise deemed necessary by the States of Arkansas and Oklahoma.
Salon
5.04. Subbasin 4—Interstate streams—Texas and Arkansas.
(a) This subbasin shall consist of those streams and their tributaries above
existing, authorized or proposed last downstream major damsites, originating in Texas and crossing the Texas-Arkansas state boundary before
flowing into the Red River in Arkansas. These streams and their tributaries
with existing, authorized or proposed last downstream major damsites are
as follows:
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Strem

Site

McKlnney Bayou
Bringle Lake.............
Trib.
Barhn
Creek......... Barkmn
Reservoir.
Sulphur River ........... Texarkana.................

Ac-ft

Location
btitude

Longitude

3,052

33°30.6’ N ..........

94°06.2’ W.

15,900

33029.7 N...........

94 °10.Y W.

386,900

33°18.3’ N...........

94°09.6’ W.

~) The State of Texas shall have the free and unrestricted use of the
water of this subbasin.
Section 5.05. Subbasin 5—Mainstream of the Red River and tributaries.
(a) This subbasin includes that portion of the Red River, together with
its tributaries, from Denisen Dam down to the Arkansas-Louisiana state
boundary, excluding all tributaries included in the other four subbasins of
Reach II.
~) Water within this subbasin is allocated as follows:
(1) The Signatory States shall have equal rights to the use of runoff
originating in subbasin 5 and undesignated water flowing into subbasin
5, so long as the flow of the Red River at the Arkansas-Louisiana state
boundary is 3,000 cubic feet per second or more, provided no state is
entitled to more than 25 percent of the water in excess of 3,000 cubic
feet per second.
(2) Whenever the flow of the Red River at the Arkansas-Louisiana state
boundary is less than 3,000 cubic feet per second, but more than 1,000
cubic feet per second, the States of Arkansas, Oklahoma, and Texas shall
allow to flow into the Red River for delivery to the State of Louisiana a
quantity of water equal to 40 percent of the total weekly runoff originating in subbasin 5 and 40 percent of undesignated water flowing into
subbasin 5: Prtided,
howaer, That this requirement shall not be interpreted to require any state to release stored water.
(3) Whenever the flow of the Red River at the Arkansas-Louisiana state
boundary falls below 1,000 cubic feet per second, the States of Arkansas,
Oklahoma, and Texas shall allow a quantity of water equal to all the
weekly runoff originating in subbasin 5 and all undesignated water flowing in subbasin 5 within their respective states to flow into the Red River
as required to maintain a 1,000 cubic foot per second flow at the Arkansas-Louisiana state boundary.
(c) Whenever the flow at Index, Arkansas, is less than 526 c.f.s., the states
of Oklahoma and Texas shall each allow a quantity of water equal to 40
percent of the totil weekly runoff originating in subbasin 5 within their
respective states to flow into the Red River: Prmided, howaer, this provision
shall be invoked only at the request of Arkansas, only after Arkansas has
ceased all diversions from the Red River itself in Arkansas above Index,
and only if the provisions of Subsections 5.05(b) (2) and (3) have not caused
a limitation of diversions in subbasin 5.
(d) No state guarantees to maintain a minimum low flow to a downstream
state.
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%tion
5.06. Special Provisions.
(a) Reservoirs within the limits of Reach 11, subbasin 5, with a conservation
storage capacity of 1,000 acre feet or less in existence or authorized on the
date of the Compact pursuant to the rights and privileges granted by a
Signatory State authorizing such reservoirs, shall be exempt from the provisions of Section 5.05; provided, if any right to store water in, or use water
from, an existing exempt reservoir expires or is cancelled after the effective
date of the Compact the exemption for such rights provided by this section
shall be lost.
(b) A Signatory State may authorize a cknge in the purpose or place of
use of water from a reservoir exempted by subparagraph (a) of this section
without losing that exemption, if the quantity of authorized use and storage
is not increased.
(c) Additionally, exemptions from the provisions of Section 5.o5 shall not
apply to direct diversions from Red River to off-channel reservoirs or lands.
ARTICLE V1
APPORTIONMENT OF WATER—RMCH

111

ARKANSAS, LOUISIANA, AND TEXAS

Subdivision of Reach 111 and Allocation

of Water Therein

Reach 111 of the Red River is divided into topographic subbasins, and the
water therein allocated, as follows:
=tion
6.01. Subbasin l—Interstate streams—Arkansas and Texas.
(a) This subbasin includes the Texas portion of those streams crossing
the Arkansas-Texas state boundary one or more times and flowing through
Arkansas into Cypress Creek-Twelve Mile Bayou watershed in Louisiana.
(b) Texas is apportioned sixty (60) percent of the runoff of this subbasin
and shall have unrestricted use thereofi Arkansas is entitled to forty (40)
percent of the runoff of this subbasin.
~tion
6.02. Subbasin Z—Interstate streams—Arkansas and Louisiana.
(a) This subbasin includes the Arkansas portion of those streams flowing
from Subbasin 1 into Arkansas, as well as other streams in Arkansas which
cross the Arkansas-Louisiana state boundary one or more times and flow
into Cypress Creek-Twelve Mile Bayou watershed in Louisiana.
(b) Arkansas is apportioned sixty (60) percent of the runoff of this subbasin and shall have unrestricted use thereof; Louisiana is entitled to forty
(40) percent of the runoff of this subbasin.
Smtion 6.03. Subbasin 3—Interstate streams—Texas and Louisiana.
(a) This subbasin includes the Texas portion of all tributaries crossing
the Texas-Louisiana state boundary one or more times and flowing into
Caddo Lake, Cypress Creek-Twelve Mile Bayou or Cross Lake, as well as
the Louisiana portion of such tributaries.
(b) Texas and Louisiana within their respective boundaries shall each have
the unrestricted use of the water of this subbasin subject to the following
allocation:
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(1) Texas shall have the unrestricted right to all water above Marshall,
Lake O’ the Pines, and Black Cypress damsites; however, Texas shall not
cause runoff to be depleted to a quantity less than that which would have
occurred with the full operation of Franklin County, Titus County, Ellison
Creek, Johnson Creek, Lake O’ the Pines, Marshall, and Black Cypress
Reservoirs constructed, and those other impoundments and diversions
existing on the effective date of this Compact. Any depletions of runoff
in excess of the depletions described above shall be charged against Texas’
apportionment of the water in Caddo Reservoir.
(2) Texas and Louisiana shall each have the unrestricted right to use
fifty (50) percent of the conservation storage capacity in the present
Caddo Lake for the impoundment of water for state use, subject to the
provision that supplies for existing uses of water from Caddo Lake, on
date of Compact, are not reduced.
(3) Texas and Louisiana shall each have the unrestricted right to fifty
(50) percent of the conservation storage capacity of any future enlargement of Caddo Lake, provided, the two states may negotiate for the
release of each state’s share of the storage space on terms mutually agreed
upon by the two states after the effective date of this Compact.
(4) Inflow to Caddo Lake from its drainage area downstream from
Marshall, Lake O’ the Pines, and Black Cypress damsites and downstream
from other last downstream dams in existence on the date of the signing
of the Compact document by the Compact Commissioners, will be allowed
to continue flowing into Caddo Lake except that any manmade depletions
to this inflow by Texas will be subtracted from the Texas share of the
water in Caddo Lake.
(c) In regard to the water of interstate streams which do not contribute
to the inflo~ to Cross Lake or Caddo Lake. Texas shall have the unrestricted
right to divert and use this water on the basis of a division of runoff above
the state boundary of sixty (60) percent to Texas and forty (40) percent to
Louisiam.
(d) Texas and Louisiana will not construct improvements on the Cross
Lake watershed in either state that will affect the yield of Cross Lake;
provided, however, this subsection shall be subject to the provisions of Section 2.08.
Section 6.04. Subbasin 4—Interstate streams—Louisiana.
(a) This subbasin includes that area of Louisiana in Reach 111not included
within any other subbasin.
(b) Louisiana shall have free and unrestricted use of the water of this
subbasin.

ARTICLE VII
APPORTIONMENTOF WATER—REACHlV
ARWNSAS AND LOUISIANA
Subdivision of Reach IV and Allocation

of Water Therein
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Reach IV of the Red River is divided into topographic subbasins, and the
water therein allocated as follows:
~tion
7.01. Subbasin 1—Intrastate streams—Arkansas.
(a) This subbasin includes those streams and their tributaries above last
downstream major damsites originating in Arkansas and crossing the Arkansas-Louisiana state boundary before flowing into the Red River in Louisiana. Those major last downstream damsites are as follows:
Strain
Ouachlta River .........
Caddo River .............
Little Missouri
River.
Alum Fork,
Safine River.

Site

Ac-ft

Lmation
Latitude

Lon@tude

19,000
Lake titherine .........
DeGray Lake ............ 1,377,000
Lake Greeson ...........
600,000

34026.& N ..........
34 °13.2 N...........
34°08.9’ N...........

93°01.6’ W.
93°06.6’ W.
93°42,9’ W.

Lake Wlnona ............

32°47.8’ N., .........

92°51.0’ W.

63,264

(b) Arkansas is apportioned the waters of this subbasin and shall have
unrestricted use thereof.
=Ion
7.02. Subbassin 2—Interstate Streams—Arkansas and Louisiana.
(a) This subbasin shall consist of Reach IV less subbasin 1 as defined in
Section 7.0 1(a) above.
(b) The State of Arkansas shall have free and unrestricted use of the
water of this reach subject to the limitation that Arkansas shall allow a
quantity of water equal to forty (40) percent of the weekly runoff originating
below or flowing from the last downstream major damsite to flow into
Louisiana. Where there are no designated last downstream damsites, Arkansas shall allow a quantity of water equal to forty (40) percent of the toml
weekly runoff originating above the state boundary to flow into Louisiana.
Use of water in this subbasin is subject to low flow provisions of subparagraph 7.03(b).
Section 7.03. Special Provisions.
(a) Arkansas may use the beds and banks of segments of Reach IV for
the purpose of conveying its share of water to designated downstream diversions.
(b) The State of Arkansas does not guarantee to maintain a minimum
low flow for Louisiana in Reach IV. However, on the following streams
when the use of water in Arkansas reduces the flow at the Arkansas-Louisiana state boundary to the following amounts:
(1) Ouachi@-780
cfs
(2) Bayou Bartholomew—80
cfs
(3) Boeuf River—40 cfs
(4) Bayou Macon—40 cfs
the State of Arkansas pledges to take affirmative steps to regulate the diversions of runoff originating or flowing into Reach IV in such a manner
as to permit an equitable apportionment of the runoff as set out herein to
flow into the State of Louisiana. In its control and regulation of the water
of Reach IV any adjudication or order rendered by the State of Arkansas
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or any of its instrumentalities or agencies affecting the terms of this Compact
shall not be effective a~inst the State of Louisiana nor any of its citizens
or inhabitants until approved by the Commission.
ARTICLE VIII
APPORTIONMENT OF WATER—REACH V

%tion
8.01.Reach V of the Red River consists of the mainstem Red
River and all of its tributaries lying wholly within the State of Louisiana.
The State of Louisiana shall have free and unrestricted use of the water of
this subbasin.
ARTICLE IX
ADMINISTRATION OF THE COMPACT

~tion
9.01. There is hereby created an interstate administrative agency
to be known as the “Red River Compact Commission,” hereinafter called
the “Commission.”
The Commission shall be composed of two representatives from each Signatory State who shall be designated or appointed in
accordance with the laws of each state, and one Commissioner representing
the United States, who shall be appointed by the President. The Federal
Commissioner shall be the Chairman of the Commission but shall not have
the right to vote. The failure of the President to appoint a Federal Commissioner will not prevent the operation or effect of this Compact, and the
eight representatives from the Signatory States will elect a Chairman for
the Commission.
-tion
9.02. The Commission shall meet and organize within 60 days
after the effective date of this Compact. Thereafter, meetings shall be held
at such times and places as the Commission shall decide.
*tion
9.03. fich of the two Commissioners from each state shall have
one vote: Prmtied,
hmaer,
That if only one representative from a state
attends he is authorized to vote on behalf of the absent Commissioner from
that state. Representatives from three states shall constitute a quorum. Any
action concerned with administration of this Compact or any action requiring compliance with specific terms of this Compact shall require six
concurring votes. If a proposed action of the Commission affects existing
water rights in a State, and that action is not expressly provided for in this
Compact, eight concurring votes shall be required.
Section 9.W.
(a) The salaries and personal expenses of each state’s representative shall
be paid by the government that it represents, and the salaries and personal
expenses of the Federal Commissioner will be paid for by the United Smtes.
~) The Commission’s expenses for any additional stream flow gaging
stations shall be equitible apportioned among the states involved in the
reach in which the stream flow gaging stations are located.
(c) All other expenses incurred by the Commission shall be borne equally
by the Signatory States and shall be paid by the Commission out of the

December

22, 1980
RED RIVER COMPACT

3311

“Red River Compact Commission Fund.” Such Fund shall be initiated and
maintained by equal payments of each sate into the fund. Disbursement
shall be made from the fund in such manner as may be authorized by the
Commission. Such fund shall not be subject to audit and accounting procedures of the State; however, all receipts and disbursements of the fund
by the Commission shall be audited by a qualified independent public accountant at regular intemls, and the report of such audits shall be included
in and become a part of the annual report of the Commission. Each State
shall have the right to make its own audit of the accounts of the Commission
at any reasonable time.
ARTICLE X
POWERS AND DUTIES OF THE COMMISSION

Section 10.01. The Commission shall have the power to:
(a) Adopt rules and regulations governing its operation and enforcement of the terms of the Compact;
(b) Establish and maintain an office for the conduct of its affairs and
if desirable, from time to time, change its location;
(c) Employ or contract with such engineering, legal, clerical, and other
personnel as it may determine necessary for the exercise of its functions
under this Compact without re~rd to the Civil Service Laws of any
Signatory State; provided that such employees shall be paid by and be
responsible to the Commission and shall not be considered employees of
any Signato~ State;
(d) Acquire, use and dispose of such real and personal property as it
may consider necessary;
(e) Enter into contracts with appropriate State or Federal agencies for
the collection, correlation, and presentation of factual data, for the maintenance of records and for the preparation of reports;
(~ Secure from the head of any department or agency of the Federal
or State government such information as it may need or deem to be
useful for carrying out its functions and as may be available to or procurable by the department or agency to which the request is addressed;
provided such information is not privileged and the department or agency
is not precluded by law from releasing same;
(g) Make findings, recommendations,
or reports in connection with
carrying out the purposes of this compact, including, but not limited to,
a finding that a Signatory State is or is not in violation of any of the
provisions of this Compact. The Commission is authorized to make such
investigations and studies, and to hold such hearings as it may deem
necessary for said purposes. It is authorized to make and file official
certified copies of any of its findings, recommendations or reports with
such o~cers or agencies of any Signatory State, or the United States, as
may have any interest in or jurisdiction over the subject matter. The
making of finds, [sic] recommendations,
or reports by the Commission
shall not be a condition precedent to the instituting or maintaining of
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any action or proceeding of any kind by a Signatory State in any court
or tribunal, or before any agency or officer, for the protection of any
right under this Compact or for the enforcement of any of its provisions;
and
(h) Print or otherwise reproduce and distribute its proceedings and
reports.
S*on
10.02. The Commission shall:
(a) Cause to be es~blished, maintained, and operated such stream,
reservoir and other gaging stations as are necessary for the proper administration of the Compact;
(b) Cause to be collected, analyzed and reported such information on
stream flows, water quality, water storage and such other data as are
necessary for the proper administration of the Compact;
(c) Perform all other functions required of it by the Compact and do
all things necessary, proper and convenient in the performance of its
duties thereunder;
(d) Prepare and submit to the Governor of each of the Signatory States
a budget covering the anticipated expenses of the Commission for the
following fiscal biennium;
(e) Prepare and submit an annual report to the Governor of each Signatory State and to the President of the United States covering the activities of the Commission for the preceding fiscal year, together with an
accounting of all funds received and expended by it in the conduct of its
work;
(~ Make available to the Governor or to any official agency of the
Signatory State or to any authorized representative of the United States,
upon request, any information within its possession;
(g) Not incur any obligation in excess of the unencumbered balance of
its funds, nor pledge the credit of any of the Signatory States; and
(h) Make available to a Signatory State or the United States in any
action arising under this Compact; [sic] without subpena, the testimony
of any officer or employee of the Commission having knowledge of any
relevant facts.
ARTICLE XI
POLLUTION

Section 11.01. The Signatory States recognize that the increase in population and the growth of industrial, agricultural, mining and other activities
combined with natural pollution sources may lead to a diminution of the
quality of water in the Red River Basin which may render the water harmful
or injurious to the health and welfare of the people and impair the usefulness
or public enjoyment of the water for beneficial purposes, thereby resulting
in adverse social, economic, and environmental impacts.
S=tion 11.02. Although affirming the primary duty and responsibility
of each Signatory State to take appropriate action under its own laws to
prevent, diminish, and regulate all pollution sources within its boundaries
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which adversely affect the water of the Red River Basin, the states recognize
that the control and abatement of the naturally occurring salinity sources
as well as, under certain circumstances, the maintenance and enhancement
of the quality of water in the Red River Basin may require the cooperative
action of all states.
Section 11.03. The Signatory States agree to cooperate with agencies of
the United States to devise and effectuate means of alleviating the natural
deterioration of the water of the Red River Basin.
~tion
11.W. The Commission shall have the power to cooperate with
the United States, the Signatory States and other entities in programs for
abating and controlling pollution and natural deterioration of the water of
the Red River Basin, and to recommend reasonable water quality objectives
to the states.
Seetion 11.05. Each Signatory State agrees to maintain current records
of waste discharges into the Red River Basin and the type and quality of
such discharges, which records shall be furnished to the Commission upon
request.
Section 11.06. Upon receipt of a complaint from the Governor of a Signatory State that the interstate water of the Red River Basin in which it
has an interest are being materially and adversely affected by pollution and
that the state in which the pollution originates has failed after reasonable
notice to take appropriate abatement measures, the Commission shall make
such findings as are appropriate and thereafter provide such findings to
the Governor of the state in which such pollution originates and request
appropriate corrective action. The Commission, however, shall not take any
action with respect to pollution which adversely affects only the state in
which such pollution originates.
Section 11.07. In addition to its other powers set forth under this Article,
the Commission shall have the authority, upon receipt of six concurring
votes, to utilize applicable Federal smtutes to institute legal action in its
own name against the person or entity responsible for interstate pollution
problems; provided, however, sixty (60) days before initiating legal action
the Commission shall notifv, the Governor of the state in which the ~ollution
source is located to allow that state an opportunity to initiate action in its
own name.
Section 11.08. Without prejudice
to any other remedy available to the
Commission, or any Signatory State, any state which is materially and adversely affected by the pollution of the water of the Red River Basin by
pollution originating in another Signatory State may institute a suit against
any individual, coloration,
partnership, or association, or against any Signatory State or political or governmental subdivision thereof, or against
any officer, agency, department, bureau, district or instrumentality of or
in any Signatory State contributing to such pollution in accordance with
applicable Federal statutes. Nothing herein shall be construed as depriving
any persons of any rights of action relating to pollution which such person
would have if this Compact had not been made.
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ARTICLE XII
TERMINATION AND AMENDMENT OF COMPACT

=on
12.01. This Compact may be terminated at any time by appropriate action of the legislatures of all of the four Signatory States. In the
event of such termimtion, all rights established under it shall continue
unimpaired.
Seetion 12.02. This Compact maybe amended at any time by appropriate
action of the legishtures of all Signatory States that are affected by such
amendment. The consent of the United States Congress must be obtained
before any such amendment is effective.
ARTICLE XIII
RATIFICATION AND EFFECTIVE DATE OF COMPACT

Section 13.01. Notice of ratification of this Compact by the legislature
of each Signatory State shall be given by the governor thereof to the governors of each of the other Signatory States and to the President of the
United States. The President is hereby requested to give notice to the
governors of each of the Signatory States of the consent of this Compact
by the Congress of the United States.
Seetion 13.02. This Compact skll become effective, binding and obligatory when, and only when:
(a) It has been duly ratified by each of the Signatory States; and
(b) It has been consented to by an Act of the Congress of the United
States,
which act provides that:
Any other stitute of the United S@tes to the contrary notwithstanding,
in any case or controversy:
which involves the construction or application of this Compact; in
which one or more of the Signatory States to this Compact is a plaintiff
or plaintiffs; and which is within the judicial power of the United States
as set forth in the Constitution of the United Swtes;
and without any requirement, limitation or regard as to the sum or value
of the matter in controversy, or of the place of residence or citizenship of,
or of the nature, character or legal status of, any of the other proper parties
plaintiff or defendant in such case or controversy:
The consent of Congress is given to name and join the United
States as a party defendant or otherwise in any such case or controversy
in the Supreme Court of the United States if the United Stites is an
indispensable party thereto.
~lon
13.03. The United States District Courts shall have original jurisdiction (concurrent with that of the Supreme Court of the United States,
and concurrent with tht of any other Federal or smte court, in matters in
which the Supreme Court, or other court has original jurisdiction) of any
case or controversy involving the application or construction of this Compact; that said jurisdiction shall include, but not be limited to, suits between
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Signatory States; and that the venue of such case or controversy may be
brought in any judicial district in which the acts complained of (or any
portion thereo~ occur.
SIGNED AND APPROVED on the 12th day of May, 1978 at Denisen
Dam.
FOR ARKANSAS:
JOHN P. SAXTON
Commissioner

FOR LOUISIANA
ARTHUR R. THEIS
Commissioner

FOR OKLAHOMA:
ORVILLE B. SAUNDERS
Commissioner

FOR TEXAS:
FRED PARKEY
Commissioner

FOR UNITED STATES OF AMERICA;
R.C. MARSHALL, Major General
Represen@tive
section 2. [Consent of Congress to joinder of United States in Federal
court cam involving Compact if indispensable party.]-In
order to carry
out the purposes of this Act, and the purposes of article XIII of this compact
consented to by ConWess by this Act, the congressional consent to this
compact includes and expressly gives the consent of Congress to have the
United S@tes of America named and joined as a party defendant or otherwise in the United States Supreme Court or in a district court with concurrent jurisdiction in matters in which the Supreme Court has original
jurisdiction, in any case or controversy involving the construction or application to this Compact in which one or more of the Signatory States to
this Compact is a plaintiff, and which is within the judicial power of the
United States as set forth in the Constitution of the United States, if the
United States of America is an indispensable party and without any requirement, limitation or regard as to the sum or value of the matter in
controversy, or of the place of residence or citizenship of, or of the nature,
character or legal smtus of, any of the other proper parties plaintiff or
defendant in such case or controversy. (94 Stat. 3320)
Section 3. [Reservation of right to alter, amend, or repeal Compact.]—
The right to alter, amend, or repeal this Act is expressly reserved. (94 Stat.
3320)
Section 4. ~urisdiction
of United States District Courts in cases involving Compact.] —The United States District Courts shall have original
jurisdiction (concurrent with that of the Supreme Court of the United
States, and concurrent with that of any other Federal or state court, in
matters in which the Supreme Court, or other court has original jurisdiction) of any case or controversy involving the application or construction
of this Compact; that said jurisdiction shall include, but not be limited to,
suits between Signatory States; and that the venue of such case or controversy may be in any judicial district in which the acts complained of (or any
portion thereo~ occur. (94 Stat. 3320)
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EXPLANATORY NOTB

Not @fied.
This Act is not codified in
the U.S. Code.
Le@datim History. S. 2227, Pubhc Law
96-564 in the 96th Con@ess. Reported in
Senate from Judicia~, S. Rept. No. 964.

Passed Senate September 24, 1980. Passed
HOUX,amended, December 1, 1980, in fieu
of H.R. 7206, already passed. SenateaWeed
to House amendment, December 12, 1980.
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EXTENSION

OF SERVICE AREA,
CANALS

SACRAMENTO

VALLEY

An act to extend the senice area for the Sacramento Valley Canals, Central Valley pr~ect,
California,and for other purposes. (Act of December 22, 1980, Public Law 96-570,94 Stat.
3339)

service area—Existing
[See. 1. Tehama-Colusa
Cand— Authorized
contracts with Colusa County and Dunnigan Water districts validated.]—
The features authorized under section 2 of the Act of September 26, 1950
(64 Stat. 1036), as amended, and generally consisting of the Tehama-Colusa
Canal with all necessary pumping plants and appurtenances, were intended
to serve and were thereby authorized to serve those lands in Yolo County,
California, lying within the boundaries of the Colusa County and Dunnigart
water districts and existing contracts between the Secretary of the Interior
and the Colusa County and Dunnigan water districts are hereby validated
by the Congress with respect to the inclusion of said districts in the authorized service area of the Tehama-Colusa Canal. (94 Stat. 3339)
Sec. 2. [Amendments to Section 2 of Act of September 26, 1950.]—
Section 2 of the Act of September 26, 1950 (64 Stat. 1036), as amended,
is further amended by striking the phrase ‘ ‘Teharna, Glenn, and Colusa
Counties or” and inserting in lieu thereof the phrase “Tehama, Glenn, and
Colusa Counties, and those portions of Yolo County within the boundaries
of the Colusa County, Dunnigan, and Yolo-Zamora water districts or”. (94
Stat. 3339)
See. 3. [Repayment provisions for future water service contracts with
Water District-Reduced
supply for salinity control in
the Yol@Zamora
dry years—No project water for class 4 and 6 lands not previously cultivated.]-Any
water service contract hereinafter entered into by the Secretary of the Interior with the Yolo-Zamora Water District shall contain
provisions establishing—
(a) that water users shall pay for such water at a rate equivalent to the
cost of service to the Yolo-Zamora Water District or the district’s repayment capacity, whichever is less, but in no case less than the annual operations, maintenance, and replacement costs allocable to the district for
service of Central Valley project water, all as determined by the Secretary
of the Interior in conformance with rechmation law and in consultation
with the district: Prmtied, That the district’s repayment capacity and the
operations, maintenance, and replacement costs shall be recalculated and
revised no less frequently than every five years and the water rates adjusted as appropriate to reflect such revisions;
(b) That any water supply contract between the Secretary and the YoloZamora Water District shall provide that in the event of a dry or critically
dry year the water supply provided to the Yolo-Zamora Water District
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may be reduced by the Secretary for salinity control purposes consistent
with administrative and operations practices of the Central Valley project;
and
(c) that the lands in the Yolo-Zamora Water District which are classified
as class 4 and 6 pursuant to the Secretary of the Interior’s classification
standards for irrigable lands and which have not previously been under
active cultivation shall not be irrigated with project water. (94 Stat. 3339)
Sec. 4. [Excess land laws not applicable
to lands witiin tie Imperial
Irrigation
District of California.]—The
following provisions of the Federal reclamation laws shall not apply to lands within the Imperial Irrigation
District of California after the date of enactment of this Act:
(a) section 5 of the Act entitled “An Act appropriating
the receipts
from the sale and disposal of public lands in certain States and Territories
to the construction of irrigation works for the reclamation of arid lands”,
approved June 17, 1902 (43 U.S.C. 431);
(b) section 46 of the Act entitled “An Act to adjust water-right charges,
to grant certain other relief on the Federal irrigation projects, and for
other purposes”, approved May 25, 1926 (42 U.S.C. 423e); and
(c) any other provision of law amendatory or supplementary to either
of such sections. (94 Stat. 3340)
EXPLANATORY
NOT=
Not @fied.
~Is Act is not codified in
the U.S. Code.
References in the T-L Section 1 of the
Act of September 26, 1950 64 Stat. 1036
reauthorized the entire Central Valley Project, California. Section 2, referred to in sections 1 and 2 of the text, authorized the
Tehatna-ColusaConduit and Chico Canal as
features thereof. The 1950 Act appears in
Volume II at page 1032. The Act ofJune 17,
1902, referred to in section 4 of the text, is
the Reclamation Act of 1902. Section 5
thereof appearsin Volume I at page 62. The
Act of May 25, 1926, also referred to in section 4 of the text, is the Omnibus Adjustment
Act of 1926. Section 46 thereof appears in
Volume I at page 376.
NtoFs Note, Annotations. Annotations

of an opinion interpretingthe Act of September 26, 1950 (64 Stat. 1036), referred to in
section 2 of the text, are found in Supplement
I under “September 26, 1950—Sacramento
Valley Canals:’
Le@slative Histo~ H.R. 2111, Public Law
96-570 in the 96th Congress. Reported in
House from Interior and Insular Affairs;
H.R. Rept. No. 96-600. Passed House NO
vember 27, 1980. Reported in Semte from
Mergy and Natural Resource~ S. Rept. No.
96-907. PassedSenate, amended, September
4, 1980. House concurs in Senate amendment, with an amendment, November 21,
1980. Senate agrees to House amendment,
with an amendment, December 12, 1980.
House agrees to Semte amendment December 13, 1980.

December

22, 1980

3319

ALAS~

FEDERAL~IVILIAN

ENERGY
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An act to provide certain authority for the purchase and sale of electric ener~ by Federal
departmentsin Alaska,and for other purposes. (Act of December 22, 1980, Public hw 96571, 94 Sht. 3341)
SHORT TITLE
=Ion
1. This Act shall be referred to as the “Alaska Federal-Civilian
Energy Efficiency Swap Act of 1980”. (94 Stat. 3341; 40 U.S.C. $795 note)
DEFINITIONS

Sm. 2. As used in this Act—
(1) The term “non-Federal
electric energy” means electric energy generated by any facility other than a federally owned electric generating
facility.
(2) The term “agency” means the head of any department, agency, or
instrumentality of the United States.
(3) The term “federally generated electric energy” means any electric
power generated by an electric generating facility owned and operated
by an agency.
coopera(4) The term “non-Federal
person” means any corporation,
tive, municipality, or other non-Federal entity which generates non-Federal electric energy. (94 Stat. 3341; 40 U.S.C. ~ 795)
AUTHORITY TO SELL CERTAIN ELECTRIC ENERGY

k.
3. (a) For the purposes of conserving oil and natural gas and better
utilizing coal, any agency is authorized to sell to any non-Federal person,
and to enter into contracts for the sale to any non-Federal person of, electric
energy generated by coal-fired electric generating facilities of such agency
in Alaska without regard to any provision of law which precludes such sale
where such ener~
is available from other local sources, if the agency determines that—
(1) such energy is generated by an existing coal-fired generating facility;
(2) such energy is surplus to such agency’s needs and is in excess of the
electric energy specifically generated for consumption by, or necessary
to serve the requirements of, any department, agency, or instrumentality
of the United States;
(3) the costs to the ultimate consumers of such energy is less than the
costs which, in the absence of such sale, would be incurred by such consumers for the purchase of an equivalent amount of energy; and
(4) such sale will result in a reduction in the total consumption of oil
or natural gas by the non-Federal person purchasing such electric energy
below that consumption which would occur in the absence of such sale.
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(b) Federally generated electric energy sold by an agency as provided in
subsection (a) shall be priced to recover the fuel COSKand variable operation
and maintenance costs of the Federal generating facility concerned which
costs are attributable to such sale, plus an amount equal to one-half the
difference between—
(1) the costs of producing the electric energy by coal generation, and
(2) the costs of producing electric energy by the oil or gas generation
being displaced. (94 Stat. 3341; 40 U.S.C. $ 795a)
EXPLANATORY NOTE

Reference in tie Text. The reference in
section 3(a) to “any provision of law which
precludes such sale” is a reference to 10
U.S.C.$2481,whichauthorizestheSecretary

of Defenseto sell electric power if it is “not
available from another local source.” This
provisiondoes not appearherein.

PURCHASE AUTHORITY

%. 4. For purposes of economy and efficiency and conserving oil and
natural gas, whenever practicable and consistent with other laws applicable
to any agency and whenever consistent with the requirements applicable to
any agency, such agency shall endeavor to purchase electric power from
any non-Federal person for consumption in Alaska by any facility of such
agency where such purchase—
(1) will result in a savings to other consumers of electric energy sold
by such non-Federal person without increasing the cost incurred by any
agency for electric energy, or
(2) will result in a cost savings to such agency of electric energy without
increasing costs to other consumers of electric energy,
inking into account the remaining useful life of any facility available to such
agency to generate electric energy for such agency and the cost of maintaining such facility on a stindby basis. (94 Stat. 3341; 40 U.S.C. $ 795b)
SAVINGS PROVISIONS

Sec. 5. (a) Nothing in this Act shall be construed as requiring or authorizing any department, agency, or instrumentality of the United States
to construct any new electric generating facility or related facility, to modify
any existing facility, or to employ reserve or standby equipment in order
to accommodate the needs of any non-Federal person for electric energy.
(b) Revenues received by any agency pursuant to section 3 of this Act
from the sale of electric energy generated from any facility of such agency
shall be available to the agency without fiscal year limitation for the purchase
of fuel and for operation, maintenance, and other costs associated with such
facility.
(c) The authorities of this Act shall be exercised for such periods and
pursuant to such terms and conditions as the agency concerned deems
necessary consistent with the provisions of this Act and consistent with its
responsibilities under other provisions of law.
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(d) All contracts or other agreements executed under this Act, notwithstanding any other provision of law, shall be negotiated and executed by
the agency selling or purchasing electric energy under this Act. (94 Stat.
3342; 40 U.S.G. $ 795c)
REPORTS

See. 6. (a) The Secretary of Ener~ shall biennially report to the Senate
Committee on Energy and Natural Resources and the Committee on Interstate and Foreign Commerce and the Committee on Interior and Insular
Affairs of the House of Representatives on the actions taken pursuant to
this Act by any agency. The report shall include an analysis of the costs of
electric energy purchased or sold as provided in this Act, the revenues and
profits generated from such sales, and the oil and natural gas conserved as
a result of any such purchases and sales. Such agencies shall cooperate with
the Secretary of EnerW in providing information for the purpose of such
report.
(b) The Secretary of Energy shall conduct a study to determine whether
and to what extent the provisions of section 3 of this Act should be extended
to apply to electric power generated by coal-fired Federal electric generating facilities lo=ted in the United S@tes outside of Alaska. The study
shall identify such facilities, their capacity and purpose and other pertinent
information. The Secretiry shall provide by October 1, 1981, a report of
such study, together with appropriate recommendations for legislation, to
the Committee on Interstate and Foreign Commerce and the Committee
on Interior and Insular Affairs of the United States House of Representatives and the Committee on Energy and Natural Resources of the United
States Senate. (94 Stat. 3342; 40 U.S.C. $ 795d)
EXPLANATORY NOTE

h@atiw
Wioq.
S. 1784, Public ~w
96-571 in the 96th Con~ess. Reported in
Senatefrom Ener~ and Natuml Resourcefi
S. Rept. No. 96-966. PassedSenate Septem-

ber 25, 1980. Passed House, amended, De
cember 5, 1980. Senate a~ees to House
amendmentsDecember 12, 1980.

August 14, 1981
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AMEND

PALO VERDE

DIVERSION

DAM ACT

An act to authorizethe generationof electricalpower at Palo Verde Irrigation DistrictDiversionDam, California.(Act of August 14, 1981,Pubfic Law 97–41, 95 Stit. 945).

[See. 1. Pdo Verde Irrigation District granted right to install powerplant at diversion dam under license from Federal Energy Regulatory
Commission.]—The
Act of August 31, 1954 (68 Stat. 1045) is amended
by striking subsection 2(c) and inserting in lieu thereof the following:
“(c) to accept title to said dam, appurtenant works, lands, and interests
in land upon payment by the district (which payment shall be made over
a period of not more thn fifty years) of the sum of $1,175,000, and
upon repayment of any loan made pursuant to section 4, clause (c), of
this Act;
“(d) notwithstanding any provision of the Federal Power Act (16 U.S.C.
792 et seq.), to the contrary, the Palo Verde Irrigation District, California,
shall have the exclusive right to utilize said dam, appurtenant works, lands,
and interests in land for the development, generation, transmission, and
disposal of electric power and energy pursuant to a license from the
Federal EnerW Regulatory Commission under part I of the Federal
Power Act: Prmided, That if the Palo Verde Irrigation District, California,
after the date of enactment of this subsection shall notify the Secretary
of the Interior that it relinquishes the right granted in this subsection
there shall be and is hereby reserved to the United States or there shall
be made available to it, as the case may require, the exclusive right to
utilize, without cost to it, said dam, appurtenant works, lands, and interests in land for such development, generation, and transmission of
electric power and energy as may hereafter be authorized by law: Prmided
further, That in the event it becomes practicable for the United States to
develop hydroelectric energy at this site, the division of such energy
between the United States and the district shall be a matter of negotiation
prior to construction of any powerplant.”. (95 Stat. 945)
EXPLANATORY NOT=

Not Wfid
This Act is not codified in
the U.S. Code.
~lative
History. S. 875, Public Law
97-41 in the 97th Congress.Reported in Senate from Energy and Natural Resources; S.

Rept. No. 97-60. Passed Senate May 14,
1981. Reported in House from Interior and
Insular Affairs; H.R. Rept. No. 97-209.
PassedHouse August 4, 1981.
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ENERGY AND WATER
APPROPRIATION

DEVELOPMENT
ACT, 1982

[Extraetafrom] An actmahngappropriations
for energyandwaterdevelopmentfor the fiscal
year ending September 30, 1982, and for other purposes. (Act of December 4, 1981, Public
bW

97-88,95

Stat. 1135)

*
TITLE

*

*

II—DEPARTMENT

*

*

OF THE INTERIOR

BUREAU OF RECLAMATION
*

*

*

*

*

GENERAL INVESTIGATIONS
*

*

*

*

*

[Farmers Irrigation District rehabilitation program.]-Prtided,
That
of the amount herein appropriated not to exceed $50,000 shall be available
to initiate a rehabilitation and betterment program with the Farmers Irrigation District to rehabilitate facilities under the Act of October 7, 1949
(63 Stat. 724), as amended, to be repaid in full by the lands served and
under conditions satisfactory to the Secretary of the Interior. (95 Stat. 1138)
EXPMNATORY NOTE

Reference in tie Text. The Act of October
7, 1949,referred to in the text, is the Reha-

*

*

bilitationand BettermentAct. The 1949Act
ap~~s in volume 11at page 969.

*

*

*

GENERAL PROVISIONS, DEPARTMENT OF THE INTERIOR
*

:k

*

*

*

of surface or mineral
Sec. 205. [McGee Creek proj~t —Acquisition
estates.]— Appropriations in this title shall be available for acquisition of
land for the McGee Creek project, Oklahoma: Prmtied, That land required
for the dam, dike, and any other authorized permanent features shall be
acquired in fee title (surface and minerals): Prmided further, That mineral
and subsurface interests shall be acquired by subordination in the conservation pool area of the reservoir, natural scenic recreation area, and the
wildlife management area in such a manner as to allow the present mineral
owners, their successors and assignees the right to explore for and extract
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required to protect the project: Prtided further,
That only the surface estate be acquired for any other lands required for
the McGee Creek project. (95 Stat. 1141)

minerals under restrictions

*
TITLE

*

*

*

III—DEPARTMENT

*

OF ENERGY

OPERATING EXPENSES
ENERGY SUPPLY, RESEARCH AND DEVELOPMENT ACTIVITIES

*

*

*

*

*

[Funds for woodderived
fiels proWam transferred to the Bonneville
Power AWltistration.]-Prmided
further, That $1,300,000 of the funds
provided herein shall be for the Re@on X wood-derived fuels pro~am and
transferred to the Bonneville Power Administration for obli~tion and expenditure. (95 Stat. 1142)
*

*

*

*

*

POWER MARKETING ADMINISTRATIONS

*

*

*

*

*

BONNEVILLE POWER ADMINISTRATION FUND

[Transmtilon
facilities approved.]-Expen&tures
from the Bonneville
Power Administration Fund, established pursuant to Public Law 93–454,
are approved
* * * for construction of Surprise Valley Area Service
in the Alturas-Cedarville, California area * * * (95 Sbt. 1144)
EXPLANATORY NOTE

Referencein the T=t. PublicLaw93-454,
referredto in the text,isthe FederalColumbia River TransmissionSystemAct (Act of

October 18, 1974,88 Stat.1376).The 1974
Act appearsin Volume IV in chronolo@cal
order.

[Short title.]-This
Act may be cited as the “EnerW
opment Appropriation Act, 1982”. (95 Stat. 1149)

and Water Devel-

EXPLANATORY NOTES

Not Codified. The extractsof thisAct re
printed here are not co~led in the U.S.
Code.

ap~r herein OnlYin the act in which first
used.
Le@slative History. H.R. 4144, Pubhc Law

Mtor’s Note,Protions Repeatedin Ap
propitiationActs. Provisionswhich are re-

No. 97–88 in the 97thCon~ess. H-R. Rept.
No. 97-177. S. Rept.No. 97-256. H.R. Re-

peated in two or more appropriation acts

port No. 97-345 (conference report).
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SAN JUAN-CHAMA

PROJECT

WATER

[Extrati from] An act to authorizethe Secretaryof the Army to contractwith the Tarrant
CountyWater Controland ImprovementD~trict Numbered 1 andthe city of Weatherford,
Texas, for the u= of watersupplystoragein Benbrook Lake, and for other purposes.(Act
of December 29, 1981,PubticLaw 97-140, 95 Stat. 1717)

*

*

*

*

*

Sec. 5. [Storage of San Juan<hama
proj~
water—Smetary
of tie
Army authorized to enter into agreements for storage in Abiqtiu Reservoir-Users
to pay inmease in O&M costs—Secretary
of Interior authorized
to enter into agreements
for storage in Elephant
Butte
payment for increase in O&M costs not offset
Reservoir— Proportional
by power revenues— Evaporation and spill losses accounted for as r~
quired by Rio Grande Compact.]—(a) The proviso of section 2 of Public
Law 84-485 shall not be construed to prohibit the storage of San JuanChama project water acquired by contract with the Secretary of the Interior
pursuant to Public Law 87–483 in any reservoir, including the storage of
water for recreation and other beneficial purposes by any party contracting
with the Secretary for project water.
~) The Secretary of the Army, acting through the Chief of Engineers,
is authorized to enter into agreements with entities which have contracted
with the Secretary of the Interior for water from the San Juan-Chama
project pursuant to Public Law 87-483 for storage of a total of two hundred
thousand acre..feet of such water in Abiquiu Reservoir. The Secretary of
the Interior is hereby authorized to release San Juan-Chama project water
to contracting entities for such storage. The agreements to thus store San
Juan-Chama project water shall not interfere with the authorized purposes
of the Abiquiu Dam and Reservoir project and shall include a requirement
that each user of storage space shall pay any increase in operation and
maintenance costs attributable to the storage of that user’s water.
(c) The Secretary of the Interior is authorized to enter into agreements
with entities which have contracted with the Secretary of the Interior for
water from the San Juan-Chama project pursuant to Public Law 87–483
for storage of such water in Elephant Butte Reservoir. The Secretary of
the Interior is hereby authorized to release San Juan-Chama project water
to contracting entities for such storage. Any increase in operation and maintenance costs resulting from such storage not offset by increased power
revenues resulting from that storage shall be paid proportionately by the
entities for which the San Juan-Chama project water is stored.
(d) The amount of evaporation loss and spill chargeable to San JuanChama project water stored pursuant to subsections ~) and(c) of this section
shall be accounted as required by the Rio Grande compact and the procedures established by the Rio Grande Compact Commission. (95 Stat.
1717)
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EXPLANATORY
NOTE
References in tie Text. Public bw 84-485
(Act of April 11,1956,70 Stat. 105), referred
to in the text, authorized construction of the
Colorado River Storage Project. The 1956
Act appearsin Volume II at page 1248. The
proviso of section 2 thereof provides that,
with reference to the plans and specifications
for the SanJuan-ChamaProject, the storage
for control and regulation of waterimported
from the SanJuan River shall (1) be fimited
to a single offstream dam and reservoir on a
tributary of the Chatna River, (2) be used
solely for control and regulation and no

power facilities shall’be es~blished, installed
or operated thereat, and (3) be operated at
all times by the Bureau of Reclamation in
strict compliance with the RIOGrande Compact. Public Law 87-483 (Act of June 13,
1962,76 Stat.96), also referred to in the text,
authorized constructionof the Navajo Indian
Irrigation Project and the InitialStageof the
SanJuan-ChamaProjeetas participatingprojects of the Colorado River Storage Project.
The 1962 Act appears in Volume III at page
1658.

%. 6. [Removal of pro~rty
from reservoirs and lakes administered
by ~rps of Enginers.]-Notwithstanding
any other provision of law, no
houseboat, floating cabin, marina (including any with sleeping facilities), or
lawfully installed dock or cabin and appurtenant structures shall be required
to be removed before December31, 1989, from any Federal water resources
reservoir or lake project administered by the Secretary of the Army, acting
through the Chief of Engineers, on which it was located on the date of
enactment of this Act, if such property is maintained in usable condition;
and, in the judgment of the Chief of Engineers, does not occasion a threat
to life or property. (95 Stat. 1718; 16 U.S.C. $ 460d note)
EXPLANATORY
NOTE
Ggislative History.H.R. 779, PubficLaw June 1, 1981.PassedSeoate,amended,De97-140 in the 97th Congress.Reported in cember 16, 1981. House concurs in Semte
House from Public Works and Transportation; H.R. Rept. No. 97–95. Passed House

amendment December 16, 1981.

September
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An act to authorizethe Secre~ of the Interior to proceed with developmentof the WEB
pipeline,to provide for the studyof South Dakota water projects to be developed in lieu
of the Oahe and Pollock-Herreid irrigation projects, and to make availableMissouri basin
pumping power to projects authorized by the Flood Control Act of 1944 to receive such
power. (Act of September 30, 1982, Pubfic hw 97-273, 96 Stat. 1181)
[See. 1. Secretary authorized to proceed with WEB Rural Water De
velopment Projeet.]-The
WEB Rural Water Development Project, authorized by section 9 of the Rural Development Policy Act of 1980 (94
Stat. 1175), is reauthorized subject to the provisions of section 9 of that
Act, as amended by section 2 of this Act. The Secretary of the Interior
(hereinafter referred to as the “Secretary”) is authorized to proceed with
the development of the WEB Rural Water Development Project, consistent
with the terms and conditions of section 9(e) of that Act, as amended by
section 2 of this Act, and to make available for immediate obligation any
funds appropriated for such project for fiscal year 1981. (96 Stat. 1181)
See. 2. [Amendments to Rural Development
Pofiey Act of 1980.]—
Section 9 of the Rural Development Policy Act of 1980 is amended by—
(a) striking out in subsection (b) all after “the types of construction
involved herein” and inserting a period in lieu thereofi
(b) striking out the first sentence of subsection (d); and
(c) striking out the first sentence of subsection (e) and inserting in lieu
“The Secretiry of the Interior shall use funds
thereof the following
appropriated under this Act to provide financial assistance to plan and
develop the WEB Rural Water Development Project under the terms and
conditions of the Consolidated Farm and Rural Development Act and
the rules and regulations promulgated by the Department of Agriculture
under that Act, except to the extent such Act or rules or regulations
promulgated thereunder are inconsistent with the provisions of this section.”. (96 Stit. 1181)
EXPLANATORY
NOTE

Refereneein tie Tex~ The Rural DevelOPrnent
policy Act of 1980is theAct of se~

tember 24, 1980 (PubEchw 96-355,94 Stat.
1171). Section 9 of the 1980 Act, referred to

in section1 of the textand amendedby secdon 2 of the text, appearsin VolumeIV in
chronological order.

See. 3. [Feasibility studies authoriti-Repti
to Con~ss
~ird—
Secretary authorized to contract with South D&oti
to carry out studies.]—(a) The Secretary is authorized, in cooperation with the State of
South Dakota, to conduct feasibility investigations of the following proposed
water resource developments:
(1) alternate uses of facilities constructed for use in conjunction with
the Oahe unit, initial stage, James division, Pick-Sloan Missouri basin
program, South Dakota;
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(2) future uses in South Dako@ of water delivered by the Garrison
unit, Pick-Sloan Missouri basin program, North Dakota; and
(3) a reformulated plan for the development of the Pollock-Herreid
unit, South Dakota pumping division, Pick-Sloan Missouri basin program,
South Dakota, includlng irrigation of alternative lands or reduced
acreages.
(b) The Secretary shall report to Congress the findings of the studies
authorized by this section along with his recommendations.
(c) The Secretary may contract with the State to carry out the studies
authorized by this section. (96 Stat. 1182)
Sec. 4. [Seereta~ authorizd
to cancel Oahe unit contracts-No
construction of certain Oahe unit features without further Congressional
action.]—(a) The Secretary is authorized to cancel the master contract and
participating and security contracts for the Oahe unit, initial Stage: Provided,
That such actions shall be done with the agreement of the Oahe Conservancy Subdistrict and the Spink and West Brown irrigation districts: Prmided
firther, That any repayment obligation existing at the time of cancellation
of the master and participating and security contracts shall thereafter be
treated as a deferred cost of the Pick~loan Missouri basin program: Provided, hmever, That such costs shall be assumed and repaid by the beneficiaries of any future project which utilizes the Oahe unit facilities. Such
repayment obligation and manner of repayment shall be determined pursuant to the Act of June 17, 1902, and Acts supplementary thereto and
amendatory thereof (43 U.S.C. 371).
(b) Those features of the authorized plan of development for the Oahe
unit, initial stage, which were designed for and could be used only to deliver
irrigation water to the Spink and West Brown irrigation districts namely:
Faulkton, Cresbard, West Main, Redfield, James, and fist canals; Cresbard
and Byron dams and reservoirs; James and Byron pumping plants; and
associated features; shall not be constructed by the Secretary without further action by the Congress, but nothing in this Act shall be deemed to
limit the authority of the Secretary to recommend development of other
features based upon any study authorized by section 3(a)(1) of this Act, (96
Stat. 1182)
Sec. 5. [Secretary authorized to make available Pick-Sloan Missouri
basin program pumping power.]-The
Secretary of the Interior, in cooperation with the Department of Energy, is authorized to make available
the Pick-Sloan Missouri basin program pumping power to the Crow Creek,
Cheyenne River, Omaha and Standing Rock Indian Reservation irrigation
developments, and the Grass Rope Unit, Pick-Sloan Missouri basin program.
Such pumping power shall also be made available to such additional irrigation projects as may be subsequently authorized to receive such power
by Act of Congress. (96 Stat. 1182)
Sec. 6. [Authorization of appropriations.]-There
is hereby authorized
to be appropriated beginning October 1, 1982, such funds as may be necessary to carry out the provisions of this Act. (96 Stat. 1182)
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EXPLANATORY Nom

Not -cd.
This Act is not codified in
the U.S. Code.
b@slative HistoW. H.R. 4347, Public
hw 97-273 in the 97th Con&ss. Reported
in House from Interior and Insuiar Affairs
and AWiculture, H.R. Rept. No. 97-524. R&

ported in Senate from EnerW and Natural
Resources; S. Rept. No. 97-514. Passed
HouseJune 8, 1982. PassedSemte, amended,
Au@st 19, 1982. House concurs in Senate
amendment September 23, 1982.

October

1, 1982
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AMEND

EMERGENCY

FUND ACT

An act to amend the EmergencyFund Act (Act of June 26, 1948, 62 Stat. 1052). (Act of
October 1, 1982,Public hw 97-275, 96 Stat. 1185)

[Amendment to make Act apply to dl projects and project facilities
Wverned by Reclamation law.]—The Act entitled “An Act to authorize
an emergency fund for the Bureau of Reclamation to assure the continuous
operation of its irrigation and power systems”, approved June 26, 1948, is
amended by striking the words “irrigation and power systems” in the title
and substituting the words “project facilities” and by changing the first
sentence of section 1 of the Act to read as follows: “In order to assure
continuous operation of all projects and project facilities governed by the
Federal reclamation law (Act of June 17, 1902, 32 Stat. 388, and Acts
amertdatory thereof or supplementary thereto), includlng arty project and
facilities constructed with funds provided by the Small Reclamation Projects
Act (Act of August 6, 1956, 70 Stat. 1044, and Acts amendatory thereof
or supplementary thereto) or with funds provided by the Distribution System Loans Act (Act of May 14, 1956, 69 Stat. 244, and Acts, amendatory
thereof or supplementary thereto), there is hereby authorized to be appropriated from the reclamation fund an emergency fund which shall be
available for defraying expenses which the Commissioner of Reclamation
determines are required to be incurred because of unusual or emergency
conditions.”. (96 Stat, 1185; 43 U.S.C. $ 502)
EXPnNATORY
NOTES
Referen- in tie Text. The SmallReclatnadonProjectsAct (Act of August6, 1956,
70 Stat.1044),referredto inthetext,appears
in VolumeII at page 1331.The Distribution
SystemLoansAct (69 Stat.244), originally
enactedon July4, 1955,not May 14, 1956,
apvars ~ VOIUrne
11at Page1218.The MaY
14, 1956 amendmentto the 1955 Act, referredto in thetext,appearsin Volume11at
page 1264.
Wtor’s Note, Annotations.Annotations

of opinionsare found in Volume11at page
891 and in SupplementI under ‘Tune 26,
1948—EmergencyFund:’
U#slative History. S. 1628, Pubfichw
97–275 in the 97th Congress.Reported in
Senatefrom Energyand NaturalResources
April 27, 1982;S. Rept.No. 97-363. Passed
SenateMay 10, 1982. Reported in House
from Interiorandlnsubr AffairsAugust19,
1982;H.R. Rept.No. 97–769. PassedHouse
September20, 1982.

October

2, 1982
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CONTINUING

APPROPRIATIONS

ACT, 1983

[Extractsfrom] A joint resolutionmakingcontinuingappropriations
for thefiscalyear 1983,
and for otherpurposes.(Act of October 2, 1982, Pubtichw 97-276, 96 Stat.1186)
*

*

*

*

*

Sec. 102. [Termination of funds availability and authority.]-Appropriations and funds made available and authority granted pursuant to this
joint resolution shall be available from October 1, 1982, and shall remain
available until (a) enactment into law of an appropriation for any project
or activity provided for in this joint resolution, or (b) enactment of the
applicable appropriation Act by both Houses without any provision for such
project or activity, or (c) December 17, 1982, whichever first occurs. (96
stat. 1190)
*

*

*

*

*

See. 166. [Market-based pricing studies for hydroelectric
power pr~
hibited.]-None
of the funds appropriated under this joint resolution or
arty other provisions of law shall be used for the purposes of conducting
any studies relating or leading to the possibility of changing from the currently required “at cost” to a “market rate” method for the pricing of
hydroelectric power by the six Federal public power authorities, or other
agencies or authorities of the Federal Government. (96 Stat. 1204)
EXPMNATORY NOT~

Back~unL Section 166 wasadopted in
responseto information thata workinggroup
of the Cabinet Council on NaturalResources
headed by William Niskanen, a member of
the Council of Economic Advisers, wasstudying the possibilityof institutingmrket-based
pricing for Federalpower. It wasadded in the
Senateon September 29, 1982 on an amendment offered by SenatorJames A. McClure
of Idaho, and is sometimesreferred to as the
McClure Amendment.
Protilon R_ti.

A similarprovisionis

contained in section 114 of the Further ContinuingAppropriationsAct, 1983, (Act of&cember 21, 1982, Public bw 97-377, 96
Stat. 1912), which appears in Volume IV in
chronological order.
Not Codifid The extracts from this Act
reDrintedhere are not cotiled in the U.S.
C&e.
b@slative History. HJ. Res. 599, Public
Law97-276 in the 97th Congress.H.R. Rept.
No. 97-834. S. Rept. No. 97-581. H.R. Rept.
No. 97-914 (conference report).

October

12, 1982
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BUFFALO
SOUTHERN

BILL DAM AND RESERVOIR
MODIFICATIONS
RECLAMATION
REFORM ACT OF 1982
ARIZONA
WATER RIGHTS SETTLEMENT
ACT OF
1982

An act to authorize the Secretiy of the Interior to construct, operate, and mainmin modifications of the existing Buffalo Bill Dam and Resemoir, Shoshone project, PickAloan Mi*
souri Basin program, Wyoming, and for other purposes. (Act of October 12, 1982, Pubhc
Law 97–293, 96 Stat. 1261)

TITLE

I

Sec. 101. [Buffalo Bill Dam and Reservoir mdlfications,
Shoshone
as part of Pick-Sloan Missouri Basin
Project, Wyoming —Authorid
not to affect releases to satisfy existing water
program —Powerplant
rights or contracts.]— The Secretary of the Interior, acting pursuant to
Federal reclamation law (Act ofJune 17, 1902, 32 Stat. 388 and Acts amendatory thereof and supplemental thereto), is hereby authorized to construct,
operate, and maintain modifications to the Buffalo Bill Dam and Reservoir,
Shoshone project, Pick-Sloan Missouri Basin program, Wyoming, for the
purposes of providing approximately seventy-four thousand acre-feet of
additional water annually for irrigation, municipal and industrial use, increased hydroelectric power generation, outdoor recreation, fish and wildlife conservation and development,
environmental
quality, and other
purposes. The principal modifications to the Buffalo Bill Dam and Reservoir
shall include raising the height of the existing Buffalo Bill Dam by twentyfive feet, enlarging the capacity of the existing Buffalo Bill Reservoir by
approximately two hundred and seventy-one thousand acre-feet, replacing
the existing Shoshone Powerplartt, enlarging a spillway, construction of a
visitor’s center, dikes and impoundments, and necessary facilities to effect
the aforesaid purposes of the modifications. These modifications are hereby
authorized as part of the Pick-Sloan Missouri Basin program: Prtided,
That
the powerpht
authorized
by this section shall be designed, constructed,
and operated in such a manner as to not limit, restrict, or alter the release
of water from any existing reservoir, impoundment,
or canal adverse to the
satisfaction of valid existing water rights or water delivery to the holder of
any valid water service contract. (96 Stat. 1261)
and recreation development. ]—The conSec. 102. [Fish and wflfllfe

servation and development of the fish and wildlife resources and the enhancement of recreation opportunities in connection with the modification
of Buffalo Bill Dam and Reservoir shall be in accordance with the Federal
Water Project Recreation Act (79 Stat. 213), as amended. (96 Stat. 1261)
EXPMNATORY NOTE

Reference h the Text. The Federal Water
Project Recreation Act (Act of July 9, 1965,

Public Law 89–72), referred to in the text,
appears in Volume 111at page 1820.
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See. 103. [Modifications
shall be integrated physically and financially
with other Pick-Sloan Missouri Basin program works-Repayment
contracts prerqisite
to construction
of M&I facilities—Environmental
quality costs nonreimbursable.]-The
modifications of the Buffalo Bill
Dam and Reservoir shall be integrated physically and financially with the
other Federal works constructed under the comprehensive plan approved
by section 9 of the Flood Control Act of December 22, 1944 (58 Stat. 887,
891), as amended and supplemented. Revenues for the return of costs allocated to power shall be determined by power rate and repayment analysis
of the Pick-Sloan Missouri Basin program. Repayment contracts for the
return of costs allocated to municipal and industrial water and irrigation
water supplies exclusive of State participation pursuant to section 107 shall
be negotiated under provisions of the Reclamation Project Act of 1939 (53
Stat. 1198) or the Water Supply Act of 1958 (72 Stat. 320), as amended,
and shall be prerequisite to the initiation of construction of facilities for
this purpose. Costs allocated to environmental quality shall be nonreimbursable and nonreturnable under Federal reclamation law. (96 Stat. 1261)
EXPMNATORY NOTE

-ferenees in tie T-t. me Flood Control
Act of 1944 (Act of &cember 22, 1944), the
Reclamation Reject Act of 1939 (Act of AuWst 4, 1939), and the Water Supply Act of

1958 (Act ofJuly 3, 1958), referred to in the
text, appear in Volume 11@ge 796), Volume
1 @age 634), and Volume II @age 1426), respectively.

Sec. 104. [Hydroelectric power to be marketed by Secretary of Energy—
Transmission interconnections
authorized.]-(a)
The Secretary of Energy
is authorized to construct, operate, and maintain transmission interconnections as required physically to interconnect the hydroelectric powerplant
authorized by this title to existing power systems as he determines necessary
to accomplish distribution and marketing of the power generated.
@) Hydroelectric power generated by the facility constructed pursuant
to this title shall be delivered to the Secretary of Energy for distribution
and marketing. Such facility shall be financially integrated with the Western
Division, Pick-Sloan Missouri Basin program power system and the power
marketed under rate schedules in effect for such system. (96 Stat. 1262)
Sec. 105. [Interest rate.]—The interest rate used for computing interest
during construction and interest on the unpaid balance of the reimbursable
costs of the Buffalo Bill Dam and Reservoir modifications shall be determined by the Secretary of the Treasury, as of the beginning of the fiscal
year in which construction of the unit is commenced, on the basis of the
computed average interest rate payable by the Treasury upon its outstanding marketable public obligations which are neither due nor callable for
fifteen years from date of issue. (96 Stat. 1262)
See. 106. [Authorization
for appropriations.]-(a)
There is hereby authorized to be appropriated beginning October 1, 1982, for construction
of the Buffalo
Bill Dam and Reservoir
modifications
the sum of
$106,700,000
(October 1982 price levels) plus or minus such amounts, if
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any, as may be required by reason of ordinary fluctuations in construction
costs as indicated by engineering cost indexes applicable to the types of
construction involved herein and, in addition thereto, such sums as may be
required for operation, maintenance, and replacement of the works of said
modifications: Prmided, That, such sums authorized to be appropriated for
construction, operation, maintenance, and replacement shall be reduced by
the amounts contributed to the project under the provisions of section 107
of this title.
(b) There is also authorized to be appropriated beginning October 1,
1982, such sums as may be required by the Secretary of Energy to accomplish interconnection of the powerplant authorized by this title, together
with such sums as may be required for operation and maintenance of the
works authorized by section 104(a). (96 Stat. 1261)
Sec. 107. [tintracts
with State authorized.]-The
Secretary of the Interior is authorized to enter into contracts with the State of Wyoming, upon
such terms and conditions as he deems necessary, for the division of additional water impounded by the modifications, the sharing of revenues
from the modifications, and the sharing of the costs of construction, operation, maintenance, and replacement of the Buffalo Bill Dam and Reservoir modifications. (96 Stat. 1263)
EXPLANATORY NOTE

Not Wfied.
Title I of this Act is not codified in the U.S. Code.

TITLE

II

Editor’s Note: The Department of the Interior is also pubhshlng as a separatevolume a
compilation of regulations,opinions, decisionsand memoranda issuedthrough mid-1988 dealing with the Reclamation Reform Act, as amended.

Sec. 201. [Amendment and supplement to “Federd reclamation law”Short Tide.]—This
title shall amend and supplement the Act of June 17,
1902, and Acts supplementary thereto and amendatory thereof (43 U.S.C.
371), hereinafter referred to as “Federal recla~tion
law”. This title may
be referred to as the “Reclamation Reform Act of 1982”. (96 Stat. 1263;
43 U.S.C. $ 390aa)
Sec. 202. [Definitions: “contract”; “district”; “full cost”; “in~lvidual”;
“irrigation water “*, “landholding”;
“limited recipient”; “project”; “qual~~recordable contract” —Interest
rates—Operation,
i~led recipient”;
maintenance and replacement costs shall be collected.]-As
used in this
title:
(1) The term “contract” means any repayment or water service contract
between the United States and a district providing for the payment of
construction charges to the United States including normal operation,
maintenance, and replacement costs pursuant to Federal reclamation law.
(2) The term “district” means any individual or any legal entity established under State law which has entered into a contractor is eligible to
contract with the Secretary for irrigation water.
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(3)(A) The term “full cost” means an annual rate as determined by
the Secretary that shall amortize the expenditures for construction properly allocable to irrigation facilities in service, including all operation and
maintenance deficits funded, less payments, over such periods as may be
required under Federal reclamation law or applicable contract provisions,
with interest on both accruing from the date of enactment of this Act
on costs outstanding at that date, or from the date incurred in the case
of costs arising subsequent to the date of enactment of this Act: Prmided,
That operation, maintenance, and replacement charges required under
Federal reclamation law, including this title, shall be collected in addition
to the full cost charge.
(B) The interest rate used for expenditures made on or before the date
of enactment of this Act shall be determined by the Secretary of the
Treasury on the basis of the weighted average yield of all interest bearing,
marketable issues sold by the Treasury during the fiscal year in which
the expenditures by the United States were made, but shall not be less
than 7V~ per centum per annum.
(C) The interest rate used for expenditures made after the date of
enactment of this Act shall be determined by the Secretary of the Treasury on the basis of the arithmetic average of—
(i) the rate as of the beginning of the fiscal year in which expenditures
are made on the basis of the computed average interest rate payable
by the Treasury upon its outstanding marketable public obligations
which are neither due nor callable for redemption for fifteen years
from the date of issuance; and
(ii) the weighted average yield on all interest-bearing, marketable
issues sold by the Treasury during the fiscal year preceding the fiscal
year in which the expenditures are made.
(4) The term “individual” means any natural person, including his or
her spouse, and including other dependents thereof within the meaning
of the Internal Revenue Code of 1954 (26 U.S.C. 152).
(5) The term “irrigation water” means water made available for agricultural purposes from the operation of reclamation project facilities
pursuant to a contract with the Secretary.
(6) The term “landholding”
means total irrigable acreage of one or
more tracts of land situated in one or more districts owned or operated
under a lease which is served with irrigation water pursuant to a contract
with the Secretary. In determining the extent of a landholding the Secretary shall add to any landholding held directly by a qualified or limited
recipient that portion of any landholding held indirectly by such qualified
or limited recipient which benefits that qualified or limited recipient in
proportion to that landholding.
(7) The term “limited recipient” means any legal entity established
under S@te or Federal law benefiting more than twenty-five natural persons.
(8) The term “project” means any reclamation or irrigation project,
including incidental features thereof, authorized by Federal reclamation
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law, or constructed by the United States pursuant to such law, or in
connection with which there is a repayment or water service contract
executed by the United States pursuant to such law, or any project constructed by the Secretary through the Bureau of Reclamation for the
reclamation of lands.
(9) The term “qualified recipient” means an individual who is a citizen
of the United States or a resident alien thereof or any legal entity established under State or Federal law which benefits twenty-five natural persons or less.
(10) The term “recordable contract” means a contract between the
Secretary and a landowner in writing capable of being recorded under
State law providing for the sale or disposition of lands held in excess of
the ownership limitations of Federal reclamation law includlng this title.
(11) The term “Secretary” means the Secretary of the Interior. (96
Stat. 1263; 43 U.S.C. $ 390bb)
EXPLANATORY NOTE

Reference in tie Text. The section of the
Internal Revenue Code of 1954 (26 U.S.C.
$ 152) referred to in section202(4) of the text
defines the term “dependent” and prescribes
rules and testsrelating to that definition con-

cerning, among other things, citizenship,
adoption, students,children of divorced parenfi, and multiple support agreements. The
Internal Revenue Code does not appear
herein.

3ec. 203. [Applicability
to d~tricts which enter into new or amended
contracts— Deliveries to districts which do not enter into amended contracts within 41\zyears of date of enactment—Irrevocable
election by
qufified
or limited recipients.]-(a)
The provisions of this title shall be
applicable to any district which—
(1) enters into a contract with the Secretary subsequent to the date of
enactment of this Act;
(2) enters into any amendment of its contract with the Secretary subsequent to the date of enactment of this Act which enables the district
to receive supplemental or addltiortal benefits; or
(3) which amends its contract for the purpose of conforming to the
provisions of this title.
(b) Any district which has an existing contract with the Secretary as of
the date of enactment of this Act which does not enter into an amendment
of such contract as specified in subsection (a) shall be subject to Federal
reclamation law in effect immediately prior to the date of enactment of this
Act, as that law is amended or supplemented by sections 209 through 230
of this title. Within a district that does not enter into an amendment of its
contract with the Secretary within four and one-half years of the date of
enactment of this Act, irrigation water may be delivered to lands leased in
excess of a landholding of one hundred and sixty acres only if full cost, as
defined in section 202(A) of this title, is paid for such water as is assignable
to those lands leased in excess of such landholding of one hundred and
sixty acres: Prtided,
That the interest rate used in computing full cost under
this subsection shall be the same as provided in section 205(a)(3).
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(c) In the absence of an amendment to a contract, as specified in sub
section (a), a qualified recipient or limited recipient may elect to be subject
to the provisions of this title by executing an irrevocable election in a form
approved by the Secre@ry to comply with this title. The district shall thereupon deliver irrigation water to and collect from such recipient, for the
credit of the United States, the additional charges required by this title and
assignable to the recipient ding
the election.
(d) Amendments to contracts which are not required by the provisions
of this title shall not be made without the consent of the non-Federal party.
(96 Stat. 1264; 43 U.S.C. $ 390cc)
Sec. 204. [Acreage ownemhip limitations. ]—Except as provided in section 209 of this title, irrigation water may-not be delivered to—
(1) a qualified recipient for use in the irrigation of lands owned by such
qualified recipient in excess of nine hundred and sixty acres of class I
lands or the equivalent thereof; or
(2) a limited recipient for the use in the irrigation of lands owned by
such limited recipient in excess of six hundred and forty acres of class I
lands or the equivalent thereof;
whether situated in one or more districts. (96 Stat. 1265; 43 U.S.C. $ 390dd)
than fill cost pricSec. 205. [Fti cost pricing— Interest rat+Less
ing—Deliveries
to lands under recordable contract.]-(a)
Notwithstanding any other provision of law, any contract with a district entered into by
the Secretary as specified in section 203, shall provide for the delivery of
irrigation water at full cost as defined in section 202(3) to:
(1) a landholding in excess of nine hundred and sixty acres of class I
lands or the equivalent thereof for a qualified recipient,
(2) a landholding in excess of three hundred and twenty acres of class
I land or the equivalent thereof for a limited recipient receiving irrigation
water on or before October 1, 1981; and
(3) the entire landholding of a limited recipient not receivkg irrigation
water on or before October 1, 1981: Prm.ded, That the interest rate used
in computing full cost under this paragraph shall be determined by the
Secretary of the Treasury on the basis of the arithmetic average of—
(A) the computed average interest rate payable by the Treasury upon
its outstanding marketable public obligations which are neither due
nor callable for redemption for fifteen years from the date of issuance;
and
(B) the weighted average of market yields on all interest-bearing,
marketable issues sold by the Treasury
during the fiscal year preceding the fiscal year in which the expenditures
are made, or the date of enactment of this Act for expenditures made
before such Ate of enactment.
(b) Any contmct with a district entered into by the Secretary as specified
in section 203, shall provide for the delivery of irrigation water to lands
not in excess of the landholdings described in subsection (a) upon terms
and conditions related to pricing established by the Secretiry pursuant to
Federal reclamation law in effect immediately prior to the date of enactment
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contract, upon the terms and
conditions established by such contract prior to the date of its amendment.
However, the portion of any price established under this subsection which
relates to operation and maintenance charges shall be established pursuant
to section 208 of this title.
(c) Notwithstanding any extension of time of any recordable contract as
provided in section 209(e) of this title, lands under recordable contract shall
be eligible to receive irrigation water at less than full cost for a period not
to exceed ten years from the date such recordable contract was executed
by the Secretary in the case of contracts existing prior to the date of enactment of this Act, or five years from the date such recordable contract
was executed by the Secretary in the case of contracts entered into subsequent to the date of enactment, or the time specified in section 218 for
lands described in that section: Prmided, That in no case shall the right to
receive water at less than full cost under this subsection terminate sooner
than eighteen months after the date on which the Secretary again commences the processing or the approval of the disposition of such lands. (96
Stat. 1265; 43 U. SC. $ 390ee)
Sec. 206. [Certification
of compliance
a condition
of receipt of
water.]—As a condition to the receipt of irrigation water for lands in a
district which has a contract as specified in section 203, each landowner
and lessee within such district shall furnish the district, in a form prescribed
by the Secretary, a certificate that they are in compliance with the provisions
of this title including a statement of the number of acres leased, the term
of any lease, and a certification that the rent paid reflects the reasonable
value of the irrigation water to the productivity of the land. The Secretary
may require any lessee to submit to him, for his examination, a complete
copy of any such lease executed by each of the parties thereto. (96 Stat.
1266; 43 U.S.C. $ 390fQ
Sec. 207. [Equivalency.]—Upon
the request of any district, the ownership
and pricing limitations imposed by this title shall apply to the irrigable lands
classified within such district by the Secretary as having class I productive
potential, as determined by the Secretary, taking into account all factors
which significantly affect productivity, includlng but not limited to topography, soil characteristics, length of growing season, elevation, adequacy of
water supply, and crop adaptability. (96 Stat. 1266; 43 U.S.C. $ 390gg)
Sec. 208. [Recoveq
of operation and maintenance charges—Amendment of contracts to reflect changes in operation and maintenance
costs.]—(a) The price of irrigation water delivered by the Secretary pursuant to a contract or an amendment to a contract with a district, as specified
in section 203, shall be at least sufficient to recover all operation and maintenance charges which the district is obligated to pay to the United States.
(b) Whenever a district enters into a contract or requests that its contract
be amended as specified in section 203, and each year thereafter, the Secretary shall calculate such operation and maintenance charges and shall
modify the price of irrigation water delivered under the contract as nec-
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essary to reflect any changes in such costs by amending the district’s contract
accordingly.
(c) This section shall not apply to districts which operate and maintain
project facilities and finance the operation and maintenance thereof from
non-Federal funds. (96 Stat. 1267; 43 U. S.C. $ 390hh)
W. 209. [Deliveries to excess lands— Time periods for disposal of
lands under recordable contract-Disposal
by tie Secretary-Extension
of time perid
for disposd-Eligibility
of excess lands disposed of in
compliance witi reclamation law to reeeive irrigation water.]—(a) Irrigation water made available in the operation of reclamation project facilities
may not be delivered for use in the irrigation of lands held in excess of the
ownership Iimiutions imposed by Federal reclamation law, including this
title, unless and until the owners thereof shall have executed a recordable
contract with the Secretary, in accordance with the terms and conditions
required by Federal reclamation law, requiring the disposal of their interest
in such excess hnds within a reasonable time to be established by the Secretary. In the case of recordable contracts entered into prior to the date
of enactment of this Act, such reasonable time shall not exceed ten years
after the recordable contract is executed by the Secretary. ln the case of
recordable contracts entered into after the date of enactment of this Act,
except as provided in section 218, such reasonable time shall not exceed
five years after the recordable contract is executed by the Secretary.
(b) Lands held in excess of the ownership limitations imposed by Federal
reclamation law, including this title, which, on the date of enactment of this
Act, are, or are capable of, receiving delivery of irrigation water made
available by the operation of existing reclamation project facilities may receive such deliveries only—
(1) if the disposal of the owner’s interest in such lands is required by
an existing recordable contract with the Secretary, or
(2) if the owners of such lands have requested that a recordable contract

be executed by the Secretary.
(c) Recordable contracti existing on the date of enactment of this Act
shall be amended at the request of the landowner to conform with the
ownership limitations contained in this title: Prm.ded, That the time period
for disposal of excess lands specified in the existing recordable contract
shall not be extended except as provided in subsection (e).
(d) Any recordable contract covering excess lands sales shall provide that
a power of attorney shall vest in the Secretary to sell any excess lands not
disposed of by the owners thereof within the period of time specified in
the recordable contract. In the exercise of that power, the Secretary shall
sell such lands through an impartial selection process only to qualified purchasers according to such reasonable rules and regulations as the Secretary
may es~blish: Prmided, That the Secretary shall recover for the owner the
fair market value of the land unrelated to irrigation water deliveries plus
the fair market value of improvements thereon.
(e) In the event that the owner of any lands in excess of the ownership
limihtions of Federal reclamation law has heretofore entered into a re-

——

October
3340

RECLAMATION

REFORM

12, 1982

ACT OF 1982

cordable contract with the Secretary for the disposition of such excess lands
and has been prevented from disposing of them because the Secretary may
have withheld the processing or approval of the disposition of the lands
(whether he may have been compelled to do so by court order or for other
reasons), the period of time for the disposal of such lands by the owner
thereof pursuant to the contract shall be extended from the date on which
the Secretary again commences the processing or the approval of the disposition of such lands for a period which shall be equal to the remaining
period of time under the recordable contract for the disposal thereof by
the owner at the time the decision of the Secretary to withhold the pr~
cessing or approval of such disposition first became effective.
(Q Excess lands which have been or may be disposed of in compliance
with Federal reclamation law, includlng this title, shall not be considered
eligible to receive irrigation water unless—
(1) they are held by nonexcess owners; and
(2) in the case of disposals made after the date of enactment of tiis
Act, their title is burdened by a covenant prohibiting their sale, for a
period of ten years after their original disposal to comply with Federal
reclamation kw, including this title, for values exceeding the sum of the
value of newly added improvements and the value of the bnd as increased
by market appreciation unrelated to the delivery of irrigation water.
Upon expiration of the terms of such covemt,
the title to such lands
shall be freed of the burden of any limitations on subsequent sale values
which might otherwise be imposed by the operation of section 46 of the
Act entitled “An Act to adjust water rights charges, to grant certain relief
on the Federal irrigation projects, and for other purposes”, approved
May 25, 1926 (43 U.S.C. 423e). (96 Stat. 1267; 43 U.S.C. $ 390ii)
EXPLANATORY NOTE

Wference in tie Text. The Act of May 25,
1926,referred to in subsection(~ of the text,
is the OmnibusAdjustmentAct of 1926 (44
Stat. 636). Section 46 thereof (43 U.S.C.
$ 423e) requiresrepaymentcontractswithirrigation districtsto provide that privatelyowned excess lands shall be appraisedin a
mannerprescribed by the Secretaryon the
basisof itsactualbona fide valuewithoutreferenceto constructionof theirrigationworks,
thatno such excess lands shall receive water

unless the owners execute recordable contractsfor the sale of such hnds under terms
and conditions satisfactoryto the Secreta~
and at prices not to exceed those fix~ by the
Seeretary, and that until one half tie constructionchargesagainstwid landshavebeen
paid, no saleof such ~nds shallcarrythe right
to receive waterunlessthe purchaseprice involved is approved by the Secretary.Section
46 of the 1926 Act appears in Volume I at
page 376.

See. 210. [Water conservation.]-(a)
The Secretary shall, pursuant to his
authorities under otherwise existing Federal reclamation law, encourage
the full consideration and incorporation of prudent and responsible water
conservation measures in the operations of non-Federal recipients of irrigation water from Federal reclamation projects, where such measures are
shown to be economically feasible for such non-Federal recipients.
(b) Each district that has entered into a repayment contract or water
service contract pursuant to Federal reclamation law or the Water Supply
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Act of 1958, as amended (43 U.S.C. 390b), shall develop a water conservation plan which shall contain definite goals, appropriate water conservation measures, and a time schedule for meeting the water conservation
objectives.
(c) The Secretary is authorized and directed to enter into memorandums
of agreement with those Federal agencies having capability to assist in implementing water conservation measures to assure coordination of ongoing
programs. Such memorandums should provide for involvement of nonFederal entities such as States, Indian tribes, and water user organizations
to assure full public participation in water conservation efforts. (96 Stat.
1268; 43 U.S.C. $ 390j)
EXPLANATORY NOTE

~ference in tie Ted. The Water Supply
Act of 1958 (Act of July 3, 1958, 43 U.S.C.

$ 390b), referral to in subsection @) of the
text, appears in Volume 11at page 1426.

Sec. 211. [Residency not rquired.]-Notwithstanding
any other provision of hw, irrigation water made available from the operation of reclamation project facilities shall not be withheld from delivery to any project
lands for the reason that the owners, lessees, or operators do not live on
or near them. (96 Stat. 1269; 43 U.S.C. $ 390kk)
Sec. 212. [ApplicabiUty @ projects constmcted by the Corps of Engineer&Contract
obligations to repay costs allocated to conservation or
irrigation storage shall remain in effect.]-(a)
Notwithsmding
any other
provision of hw, neither the ownership or pricing limitation provisions nor
the other provisions of Federal reclamation law, including this title, shall
be applicable to lands receiving benefits from Federal water resources projects constructed by the United States Army Corps of Engineers, unless—
(1) the project has, by Federal statute, explicitly been designated, made
a part of, or integrated with a Federal reclamation project; or
(2) the Secretary, pursuant to his authority under Federal reclamation
law, has provided project works for the control or conveyance of an
agricultural water supply for the lands involved.
(b) Notwithstanding any other provision of this section to the contrary,
obligations that require water users, pursuant to contracts with the Secrebry, to repay the share of construction costs and to pay the share of the
operation and maintenance and contract administrative costs of a Corps of
Engineers project which are allocated to conservation storage or irrigation
storage shall remain in effect. (96 Stat. 1269; 43 U.S.C. $ 39011)
Sec. 213. [&nership
and fill cost pricing fimitations shall not apply
after obligation to repay construction costs has been discharged-Certificate acknowledging
freedom from limitations-Lump
sum or accelerated repayment.]-(a)
The ownership and full cost pricing limitations of
this title and the ownership limitations provided in any other provision of
Federal reclamation law shall not apply to lands in a district after the obligation of a district for the repayment of the construction costs of the
project facilities used to make project water available for delivery to such
lands shall have been discharged by a district (or by a person within the
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district pursuant to a contract existing on the date of enactment of this
Act), by payment of periodic installments throughout a specified contract
term, including individual or district accelerated payments where so provided in contracts existing on the date of enactment of this Act.
@)(l) The Secremry shall provide, upon request of any owner of a landholding for which repayment has occurred, a certificate acknowledging that
the landholding is free of the ownership or full cost pricing limitation of
Federal reclamation law. Such certificate shall be in a form suitable for
entry in the land records of the county in which such landholding is located.
(2) Any certificate issued by the Secretary prior to the date of enactment
of this Act acknowledging that the landholding is free of the acreage limitation of Federal reclamation law is hereby ratified.
(c) Nothing in this title shall be construed as authorizing or permitting
lump sum or accelerated repayment of construction costs, except in the
case of a repayment contract which is in effect upon the date of enactment
of this Act and which provides for such lump sum or accelerated repayment
by an individual or district. (96 Stat. 1269; 43 U.S.C. $ 390mm)
Sec. 214. [Trusts.]-The
ownership and full cost pricing limitations of
this title and the ownership limitations provided in any other provision of
Federal reclamation law shall not apply to lands in a district which are held
by an individual or corporate trustee in a fiduciary capacity for a beneficiary
or beneficiaries whose interests in the lands served do not exceed the ownership and pricing limitations imposed by Federal reclamation law, including
this title. (96 Stat. 1270; 43 U.S.C. $ 390nn)
Sec. 215. [Temporary supply of water.]—(a) Neither the ownership limi~tions of this title nor the ownership limitations of any other provision of
Federal reclamation law shall apply to lands which receive only a temporary,
not to exceed one year, supply of water made possible as a result of—
(1) an unusually large water supply not otherwise storable for project
purposes; or
(2) infrequent and otherwise unmanaged flood flows of short duration.
@) The Secretary shall have the authority to waive payments for a supply
of water described in subsection (a). (96 Stat. 1270; 43 U.S.C. $ 39000)
%. 216. [Lands acquired by involuntary process of law, conveyance
in satisfaction of debt, inheritance or devise. ]-Neither
the ownership
limitations of this title nor the ownership limitations of any other provision
of Federal reclamation law shall apply to lands when the bnds are acquired
by involuntary foreclosure, or similar involuntary process of law, by bona
fide conveyance in satisfaction of a debt ~ncluding, but not limited to, a
mortgage, real estate contract, or deed of trust), by inheritance, or by
devise: Prmided, That such lands were eligible to receive irrigation water
prior to such transfer of title or the mortgaged lands became ineligible to
receive water after the mortgage is recorded but before it is acquired by
involuntary foreclosure or similar involuntary process of law or by bona
fide conveyance in satisfaction of mortgage: Prmided further, That if, after
acquisition, such lands are not quafified under Federal reclamation law,
including this title, they shall be furnished temporarily with an irrigation
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water supply for a period not exceeding five years from the effective date
of such an acquisition, delivery of irrigation water thereafter ceasing until
the transfer thereof to a landowner qualified under such laws: ~rwided
further, That the provisions of section 205 of this title shall be applicable
separately to each acquisition under this section if the lands are otherwise
subject to the provisions of section 205. (96 Stat. 1270; 43 U.S.C. ~ 390pp)
%. 217. [Isolated tra~s.]—Neither
the ownership limitations of this title
nor the ownership limitations of any other provision of Federal reclamation
law shall apply to lands which are isolated trac@ found by the Secretary to
be economically
farmable only if they are included in a larger farming
operation but which may, as a result of their inclusion in that operation,
cause it to exceed such ownership limitations. (96 Stat. 1270; 43 U.S.C.
~ 390qq)
Sec. 218. [Central Arizona
Project— Higibility
of lands placed under
r~ordable
contract.]— Lands receiving irrigation water pursuant to a contract with the Secretary as authorized under title 111 of the Colorado River
Basin Project Act (82 Stat. 887; 43 U.S.C. 1521 et seq.) which are placed
under recordable contract shall be eligible to receive irrigation water upon
terms and conditions related to pricing established by the Secretary pursuant to Federal reclamation law in effect immediately prior to the date of
enactment of this Act, for a period of time not to exceed ten years from
the date such lands are capable of being served with irrigation water, as
determined by the Secretary. (96 Stat. 1271; 43 U.S.C. ~ 390rr)
EXPLANATORY NOTE

~ference in tie T=t. Title III of the Colorado River hsin Projti Act (Act of Sep
tember 30, 1968), referred to in the text,
authorized the Central Arizona project for
the purposes of furnishing irrigation water
and municipalwatersuppliesto the waterde

ficient areas of Arizona and Western New
Mexico, control of floods, conservation and
development of fish and wildfife resources,
enhancement of recreation opportunities,
and for other pupses. The 1968 Ati ap
pears in Volume IV in chronological order.

Sec. 219. [Religious or charitable organizations.]-An
individual religious or charitable entity or organization (including but not limited to a
congregation, parish, school, ward, or chapter) which is exempt from taxation under section 501 of the Internal Revenue Code of 1954, as amended,
and which owns, operates, or leases any lands within a district shall be
treated as an individual under the provisions of this title regardless of such
entity or organization’s affiliation with a central organization or its subjugation to a hierarchical authority of the same faith and regardless of whether
or not the individual entity is the owner of record if—
(1) the agricultural produce and the proceeds of sales of such produce
are directly used only for charitable purposes;
(2) said land is operated by said individual religious or charitable entity
or organization (or subdivision thereo~; and
(3) no part of the net earnings of such religious or charitable entity or
organization (or subdivision thereo~ shall inure to the benefit of any
private shareholder or individual. (96 Stat. 1271; 43 U.S.C. $ 390ss)
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Sec. 220. [Water temporarily made availableContract
rquired.]—
Irrigation water temporarily made available from reclamation facilities in
excess of ordinary quantities not otherwise storable for project purposes or
at times when such irrigation water would not have been available without
the operations of those facilities, may be used for irrigation, municipal, or
industrial purposes only to the extent covered by a contract requiring payment for the use of such irrigation water, executed in accordance with the
Reclamation Project Act of 1939, or other applicable provisions of Federal
reclamation law. (96 Stat. 1291; 43 U.S.C. $ 390tt)
EXPMNATORY Nom

Referenm h tie Text. The Rwbmation
Project Act of 1939 (Act of AuWst 4, 1939,
53 Stat. 1187 43 U.S.C. $485 et seq.), re-

ferred to in the text, appears in Volume I at
~ge 634.

Sec. 221. [Suits to adjudicate, confirm, validate, or decree contractual
rights-Waiver
of sovereign immunity.]-Consent
is given to join the
United States as a necessary party defendant in any suit to adjudicate,
confirm, validate, or decree the contractual rights of a contracting entity
and the United S@tes regarding arty contract executed pursuant to Federal
reclamation law. The United States, when a party to any suit, shall be
deemed to have waived any right to plead that it is not amenable thereto
by reason of its sovereignty, and shall be subject to judgments, orders, and
decrees of the court having jurisdiction, and may obtain review thereof, in
the same manner and to the same extent as a private individual under like
circumstances. Any suit pursuant to this section may be brought in any
United States district court in the State in which the land involved is situated. (96 Stat. 1271; 43 U.S.C. $ 390uu)
Sec. 222. (a) [Prodution
of surplus crops-S-retary
of Agrialture
shall transmit report to Congress —Existing restrictions prohibiting de
livery of water.]—Within
one year of the date of enactment of this Act,
the Secretary of Agriculture, with the cooperation of the Secretary of the
Interior, shall transmit to the Congress a report on the production of surplus
crops on acreage served by irrigation water. The report shall include—
(1) data delineating the production of surplus crops on lands served
by irrigation water.
(2) the percentage of participation of farms served by irrigation water
in set-aside programs, by acreage, crop, and State;
(3) the feasibility and appropriateness of requiring the participation in
acreage set-aside programs of farms served by irrigation water and the
costs of such a requirement; and
(4) any recommendations concerning how to coordinate national reclamation policy with agriculture pohcy to help alleviate recurring prob
lems of surplus crops and low commodity prices.
(b) In addition, notwithstanding any other provision of law, in the case
of any Federal reclamation project authorized before the date of enactment
of this Act, any restric
on prohibiting the delivery of irrigation water for the production of excess
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basic agricultural commodities shall extend for a period no longer than ten
years after the date of the initial authorimtion of such project. (96 Stat.
1271; 43 U.S.C. $ 390vv)
Sec. 223. [Amendment to Small Reclamation Projects Act.]-Section
5(c)(2) of the Act of August 6, 1956 (43 U.S.C. 422e), is amended by striking
out “by any one owner in excess of one hundred and sixty irrigable acres;”
and inserting in lieu thereof “by a qualified recipient, as such term is defined
in section 202 of the Reclamation Reform Act of 1982, in excess of nine
hundred and sixty irrigable acres, or by a limited recipient, as such term
is defined in section 202 of the Reclamation Reform Act of 1982, in excess
of three hundred and twenty irrigable acres;”. (96 Stat. 1272)
EXPLANATORY NOTE

Reference h tie TexC Wtor’s Note, Annotitions. The Act of August 6, 1956 (70
Stit. 1044), referred to in and amended by
section 223 of the text, is the Small Reclamation Projects Act of 1956. Section 5(cX2)
of the 1956 Act appearsin Volume 11at page

1336. Annotationsof opinions concerning the
Small Reclamation Projects Act are found in
Volume II at page 1332, 1336 and 1338 and
in Supplement I under “August 6, 1956 —
Small Recbunation Projects Act:’

See. 224. [Existing law and statutory exemptions preserved-Re~lations and data collection-Removal
of 25-year limitation on receipt of
water by lessees of Stat~wned
lands not subject to recordable contract—
Nonexcess land involuntafly
acquired into excess sta~s-Repeal
of cost
limitation requirement
for new projects for Indian lands.]-(a)
The provisions of Federal reclamation law shall remain in full force and effect,
except to the extent such law is amended by, or is inconsistent with, this
title.
(b) Nothing in this title shall repeal or amend any existing statuto~ exemptions from the ownership or pricing limitations of Federal reclamation
law.
(c) The Secretary may prescribe regulations and shall collect all data
necessary to carry out the provisions of this title and other provisions of
Federal reclamation law.
(d) Section 3 of the Act of July 7, 1970 (43 U.S.C. 425b) is amended by
striking the phrase “for a period not to exceed twenty-five years” following
the term “project water”.
(e) Any nonexcess land which is acquired into excess status pursuant to
involuntary foreclosure or similar involuntary process of law, conveyance
in satisfaction of a debt (including, but not limited to, a mortgage, real
estate contract, or deed of trust), inheritance, or devise, may be sold at its
fair market value without regard to any other provision of this title or to
section 46 of the Act entitled “An Act to adjust water rights charges, to
grant certain relief on the Federal irrigation projects, and for other purposes”, approved May 25, 1926 (43 U.S.C. 423e): Prmided, That if the
status of mortgaged land changes from nonexcess into excess after the
mortgage is recorded and is subsequently acquired by the lender by involuntary foreclosure or similar involuntary process of law, by bona fide con-
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veyance in satisfaction of the mortgage, such land may be sold at its fair
market value.
(O The first proviso in the third paragraph of section 1 of the Act of
April 4, 1910 (36 Stat. 269, 270), as amended by the Act of August 7, 1946
(60 Stat. 866, 867), is hereby repealed. (96 Stat. 1272; 43 U.S.C. $ 390ww)
EXPLANATORY
NOTES
Reference in fie Text. The Act of July 7,
1970 (84 Stat.411), referred to in subsection
(d) of the text, providesfor differentiationbetween private and public ownership of lands
in the administrationof the acreage limitation
provisionsof Reclamationlaw.The 1970 Act
appearsfi VOIUmeIV in chronoloffcal order.
Reference in tie Text. The Act of May 25,
1926, referred to in subsection(e) of the text,
is the Omnibus Adjustment Act of 1926 (44
Stit. 636). Section 46 thereof (43 U.S.C.
$ 423e) requires repaymentcontracts with irri~tion dlstriti to provide that privately.
owned excess binds shall be appraised in a
manner pretibed by the Secretiry on the
basisof its actualbona fide value without reference to constructionof the irrigationworks,
that no such excess lands shall receive water
unless the owners execute recor&ble contracw for the sale of such hnds under terms
and condhions satisfactoryto the Secretary
and at prices not to exceed those fixed by the
Secrehry, and that until one-half the constructionchargesagainstsaidlandshavebeen
paid, no saleof such landsshallcarrythe right
to receive water unlessthe purchase price involved is approved by the Secretary.Section
46 of the 1926 Act appears in Volume I at
page 376.
Reference in the Text. The Act of April 4,
1910 (36 Stat. 269), referred to in subsection
(Q of the text, appropriated funds for the Bureau of Indian Affairs for the fiscal year ending June 30, 1911. The first proviso of the
third paragraph of section 1 of that Act was
repealed by section 224(~. Wor to repeal of
the first proviso, the third paragraph of section 1 read as follows
“For the construction, repair and maintenance of ditches, reservoirs, and dams,
purchaseand use of irrigationtools and ap
pliances, water rights, lands necessaryfor
canals,pipe lines and reservoirsfor Indian
resermtions and allotments,and for drainage and protection of irrigable lands from
damage by floods, two hundred and fortynine thousand one hundred dollars, of
which twenty-fivethousanddollars shallbe
immediately available, and the bahnce of

the appropriationshallremain availableuntil expended: Prtided, That no part of this
appropriation shallbe ex~nded on anYir.
rlgatlon systemor reckmation project for
which specific appropriationis made in this
Act or for which public funds are or may
be avaihble under any other Act of Congress,and hereafterno new irrigationproject on any Indian reservation,allotmentsor
lands,shallbe undertakenuntilit shallhave
been estimatedfor and a maximum limit of
cost asce-ined from surveys, plans, and
reportssubmittedby the chief irrigationengineer in the Indian service and approved
by the Commissionerof Indian Affairs and
the Secremryof the Interior,and suchhmit
of cost shallin no case be exceeded without
express authorization of Congress, and
hereafter no new project to cost in the aggregate to exceed thirty-fivethousand dollars shall be undertaken on any Indian
reservation or allotment without specific
authorityof Congresx and the Secretaryof
the Interior shall transmitto Congress on
the first Monday in ~cember, nineteen
hundred and ten, a statement,by systems
or projects, showing the original estimated
cost, the presentestimatedcost, and the to
ml amount of all moneys, from whatever
source derived, expended thereon for construction, extension, repair, or maintenance, of each irrigation system or
rechunationproject on Indian reservations,
allotmentsor lands to and includlng June
thirtieth, nineteen hundred and ten; and
annuallythereafterthe Secremryof the Interior shall transmitto Congress a cost account of all moneys, from whateversource
derived, expended on each such irri~tion
project for the preceding fiscal year. . . ~’
The bst cbuse of the proviso, requiring the
Secretaryto transmitan annual cost account
to Congress for each irrigation project, had
previouslybeen repealedby Item 8 of the Act
of August 7, 1946 (60 Stat.866) also referred
to in subsection(U of the text. The third paravph of section 1 of the Act of April 4, 1910
and Item 8 of the Act of August 7, 1946 do
not appear herein.
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*.
225. [Validation of contrati provisions concerning proj~
or nonprojeet water and facilities.]—The
provisions of any contract entered into
prior to October 1, 1981, by the Secretary with a district, which define
project or nonproject water, or describe the delivery of project water
through nonproject facilities or nonproject water through project facilities
to lands within the district, are hereby authorized and validated on the part
of the United States. (96 Stat. 1273; 43 U.S.C. $ 390xx)
k.
226. [Proposed contracts or amendments thereto-Public
notice
and participation.]-Section
9 of the Reclamation Project Act of 1939 (43
U.S.C. 485h) is amended by addlrtg at the end the following new subsection:
“(Q No less than sixty days before entering into or amending any repayment contract or any contract for the delivery of irrigation water (except
any contract for the delivery of surplus or interim irrigation water whose
duration is for one year or less) the Secretary shall—
“(1) publish notice of the proposed contract or amendment in newspapers of general circulation in the affected area and shall make reasonable efforts to otherwise notify interested parties which may be affected
by such contractor amendment, together with information indicating to
whom comments or inquiries concerning the proposed actions can be
addressed; and
“(2) provide an opportunity for submission of written data, views and
arguments so received.”. (96 Stat. 1273; 43 U.S.C. ~ 485h)
mPLANATORY NOTE

Reference in &e TaG MtoFs Note, Annotations. Section 9 of the Reclamation Proj-

ect Act of 1939 (53 Sat. 1187,1193),referred
to in and amended by tie text, appears in
Volume I at page 643. Annotaticmsof opin-

ions concerning the 1939 Act appear in Volume I at pages 644651 and 654-663 and in
SupplementI under “August 4, 1939 — Reclamation Project Act of 1939.”

*.
227. [Leasd lands-Perentid
crops.]—Notwithstanding
any other
provision of Federal reclamation law, including this title, lands which receive
irrigation water may be leased only if the lease instrument is—
(1) written; and
(2) for a term not to exceed ten years, including any exercisable options:
Prmided, timer,
That leases of lands for the production of perennial
crops having an average life of more than ten years may be for periods
of time equal to the average life of the perennial crop but in any event
not to exceed twenty-five years. (96 Stat. 1273; 43 U.S.C. $ 390yy)
See. 228. [Contrading
entity shall compile and maintain rmords and
information and provide annual reports to Secretaq.]-Any
contracting
entity subject to the ownership or pricing limitations of Federal reclamation
law shall compile and maintain such records and information as the Secretary deems reasonably necessary to implement this title and Federal reclamation law. On a date set by the Secretary following the date of enactment
of this Act, and annually thereafter, every such contracting entity shall
provide in a form suitable to the Secretary such reports on the above matters
as the Secretary may require. (96 Stat. 1274; 43 U.S.C. $ 390zz)
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k.
229. [Appointment
of Commissioner
of R-lamation
subjto
advice and consent of the Senate. ]—The Act of May 26, 1926 (44 Stat.
657), is amended by adding the words “by and with the advice and consent
of the Senate” after the word “President”. (96 Stat. 1274; 43 U.S.C $ 373a)
EXPLANATORY NOTE

Wference in the Text. The Aet of May 26,
1926 (43 U.S.C. ~ 373a), referred to in and
amended by the text, provides for the ap

pointment by the President of the Commissioner of Reclamation.The 1926 Act appears
in Volume I at page 390.

See. 230. [Severabdity.]-If
any provision of this title or the applicability
thereof to any person or circumstances is held invalid, the remainder of
this title and the application of such provision to other persons or circumstances shall not be affected thereby. (96 Stat. 1274; 43 U.S.C. $ 390zz-1)
TITLE

III

See. 301. [Congressional findings concerning setiement of water rights
claims of Papago Tribe.]-The
Congress finds that—
(1) water rights claims of the Papago Tribe with respect to the San
Xavier ‘Reservation and the Schuk Teak District of the Sells Papago Reservation are the subject of existing and prospective lawsuits against numerous parties in southern Arizona, including major mining companies,
agricultural interests, and the city of Tucson;
(2) these lawsuits not only will prove expensive and time consuming
for all participants, but also could have a profound adverse impact upon
the health and development of the Indian and non-Indian economies of
southern Arizona;
(3) the parties to the lawsuits and others interested in the settlement
of the water rights claims of the Papago Indians within the Tucson Active
Management Area and that part of the Upper Santa Cruz Basin not within
that area have diligently attempted to settle these claims and the Federal
Government, by providing the assistance specified in this title, will make
possible the execution and implementation of a permanent settlement
agreement;
(4) it is in the long-term interest of the United States, the State of
Arizona, its political subdivisions, the Papago Indian Tribe, and the nonIndian community of southern Arizona that the United States Government assist in the implementation of a fair and equitable settlement of
the water rights claims of the Papago Indians respecting certain portions
of the Papago Reservation; and
(5) the settlement contained in this title will—
(A) provide the necessary flexibility in the management of water
resources and will encourage allocation of those resources to their highest and best uses; and
(B) insure conservation and management of water resources in a
manner consistent with the goals and programs of the State of Arizona
and the Papago Tribe. (96 Stat. 1274)
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WC. 302. [Definitions:
“subjugate”,
“Tucson
Active Management
Area”,
“December
11, 1980, agreement”,
“replacement
costs”,
“vdue’’.Foror
purposes of this title—
(1) The term “acre-foot” means the amount of water necessary to cover
one acre of land to a depth of one foot.
(2) The term “Central Arizona Project” means the project authorized
under title III of the Colorado River Basin Project Act (82 Stat. 887; 43
U.S.C. 1521, et seq.).
(3) The term “Papago Tribe” means the Papago Tribe of Arizona
organized under section 16 of the Act of June 18, 1934 (48 Stat. 987;
25 U.S.C. 476).
(4) The term “Secretary” means the Secretary of the Interior.
(5) The term “subjugate” means to prepare land for the growing of
crops through irrigation.
(6) The term “Tucson Active Management Area” means the area of
bnd corresponding to the area initially designated as the Tucson Active
Management Area pursuant to the Arizona Groundwater Management
Act of 1980, laws 1980, fourth special session, chapter 1.
(7) The term “December
11, 1980, agreement” means the Central
Arizona Project water delivery contract between the United States and
the Papago Tribe.
(8) The term “replacement costs” means the reasonable costs of acquiring and delivering water from sources within the Tucson Active Management Area and that part of the Upper Santa Cruz Basin not within
that area. Such costs shall include costs of necessary construction amortized in accordance with standard Bureau of Reclamation Procedures.
(9) The term “value” means the value attributed to the water based
on the Tribe’s anticipated or actual use of the water, or its fair market
value, whichever is greater. (96 Stat. 1275)
EXPLANATORY NOTE

References in the Text. The Colorado

RiverBasinProject Act (Act of September30,
1968, Public hw 90-537), referred to in parawph (2) of the text, appearsin Volume IV

in chronolo~cal order. The Act of June 18,
1934, referred to in para~ph (3) of the text,
does not appear herein.

Sec. 303. [Water deliveries to the Tribe from the Central Arizona Pro~
ect-Construction
and improvement
of on-Reservation
irrigation sy~
tems—Authofiation
of appropriations
for irrigation systems-Water
management plan —Water and energy availability studies-Tribe
shall
retain right to withdraw groundwater-Obligations
of Secretary under
1980 agreement not diminished or abrogated-No
intent to establish
whether Federal reserved rights doctrine applies to groundwater.]-(a)
As soon as is possible but not later than ten years after the enactment of
this title, if the Papago Tribe has agreed to the conditions set forth in section
306, the Secretary, acting through the Bureau of Reclamation, shall—
(1) in the case of the San Xavier Reservation—
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(A) deliver annually from the main project works of the Central
Arizona Project twenty-seven thousand acre-feet of water suitable for
agricultural use to the reservation in accordance with the provisions
of section 304(a); and
(B) improve and extend the existing irrigation system on the San
Xavier Reservation and design and construct within the reservation
such additional canals, laterals, farm ditches, and irrigation works as
are necessary for the efficient distribution for agricultural purposes of
the water referred to in subparagraph (A); and
(2) in the case of the Schuk Teak District of the Sells Papago Reservation—
(A) deliver annually from the main project works of the Central
Arizona Project ten thousand eight hundred acre-feet of water suitable
for agricultural use to the reservation in accordance with the provisions
of section 304(a); and
(B) design and construct an irrigation system in the Eastern Schuk
Teak District of the Sells Papago Reservation, including such canals,
laterals, farm ditches, and irrigation works, as are necessary for the
e~cient distribution for agricultural purposes of the water referred to
in subparagraph (A); and
(3) establish a water management plan for the San Xavier Reservation
and the Schuk Teak District of the Sells Papago Reservation which, except
as is necessary to be consistent with the provisions of this title, will have
the same effect as any management plan developed under Arizona law.
(4) There are authorized to be appropriated up to $3,500,000, plus
or minus such amounts, if any, as may be justified by reason of ordinary
fluctuations in construction costs as indicated by engineering cost indices
applicable to the type of construction involved for those features of the
irrigation system described in paragraph (l)(B) or (2)(B) of section 303(a)
which are not authorized to be constructed under any other provision
of law.
(b)(l)In order to encourage the Papago Tribe to develop sources of water
on the Sells Papago Reservation, the Secretary shall, if so requested by the
tribe, carry out a study to determine the availability and suitability of water
resources within the Sells Papago Reservation but outside the Tucson Active
Management Area and that part of the Upper Santa Cruz Basin not within
that area.
(2) The Secretary shall, in cooperation with the Secretary of Energy, or,
with the appropriate agency or officials, carry out a study to determine—
(A) the availability of energy and the energy requirements which result
from the enactment of the provisions of this title, and
(B) the feasibility of constructing a solar power plant or other alternative energy producing facility to meet such requirements.
(c) The Papago Tribe shall have the right to withdraw ground water from
beneath the San Xavier Reservation and the Schuk Teak District of the
Sells Papago Reservation subject to the limitations of section 306(a).
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(d) Nothing contained in this title shall diminish or abrogate any obligations of the Secretary to the Papago Tribe under the December 11, 1980,
agreement.
(e) Nothing contained in sections 303(c) and 306(c) shall be construed to
establish whether or not the Federal reserved rights doctrine applies, or
does not apply, to ground water. (96 Stat. 1275)
See. 3W. [Central Arizona Project water shall be delivered pursuant
to 1980 agreement-Alternative
sources of water—Damages for inability
and limitations on acquisition
to acquire and deliver water— Gndltions
of land, interests therein, water, water rights, contract rights, or re
claimed water<onstruetion
and operation of delivery systems for Central Arizona Project water— Authorization of appropriations for delivery
systems—Authorization
to enter into contracts or agreements to facilitate
delivery of water.]—(a) The water delivered from the main project works
of the Central Arizona Project to the San Xavier Reservation and to the
Schuk Teak District of the Sells Papago Reservation as provided in section
303(a), shall be delivered in such amounts, and according to such terms
and conditions, as are set forth in the December 11, 1980, agreement,
except as otherwise provided under this section.
~) Where the Secretary, pursuant to the terms and conditions of the
agreement referred to in subsection (a), is unable, during any year, to deliver
from the main project works of the .Central Arizona Project any portion
of the full amount of water specified in section 303(a)( 1)(A) and section
303(a)(2)(A), the Secretary shall acquire and deliver an equivalent quantity
of water from the following sources or any combination thereofi
(1) agricultural water from the Central Arizona Project which has been
contracted for but has been released or will be unused by the contractor
during the period in which the Secretary will acquire the wate~
(2) any water available for delivery through the Central Arizona Project
which exists by reason of the augmentation of the water supply available
for use and distribution through the Central Arizona Project by subsequent Acts of Congress; and
(3) water from any of the following sources or any combination thereof
within the Tucson Active Management Area and that part of the Upper
Santi Cruz Basin not within that area in the State of Arizona:
(A) private lands or interests therein having rights in surface or
ground water recognized under State law; or
(B) reclaimed water to which the seller has a specific right.
Deliveries of water from lands or interests referred to in subparagraph (A)
shall be made only to the extent such water may be transported within the
Tucson Active Management Area pursuant to State law.
(c) If the Secretary is unable to acquire and deliver quantities of water
adequate to fulfill his obligations under this section or paragraphs (l)(A)
and (2)(A) of section 303(a), he shall pay damages in an amount equal to—
(1) the actual replacement costs of such quantities of water as are not
acquired and delivered, where a delivery system has not been completed
within ten years after the date of enactment of this title, or
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(2) the value of such quantities of water as are not acquired and delivered, where the delivery system is completed.
(d) No land, water, water rights, contract rights, or reclaimed water may
be acquired under subsection (b) without the consent of the owner thereof.
No private lands may be acquired under subsection (b)(3)(A)
unless the
lands have a recent history of receiving or being capable of actually receiving
all or substantially all of the water right the use of which is recognized by
State law. ln acquiring any private lands under subsection (b)(3)(A),
the
Secretary shall give preference to the acquisition of lands upon which water
has actually been put to beneficial use in any one of the five years preceding
the date of acquisition. Nothing in this section shall authorize the Secretary
to acquire or disturb the water rights of any lndian tribe, band, group, or
community.
(e)(1) To meet the obligation referred to in paragraphs (l)(A) and (2)(A)
of section 303(a), the Secretary shall, acting through the Bureau of Reclamation, as part of the main project works of the Central Arizona Project—
(A) design, construct and, without cost to the Papago Tribe, operate,
maintain, and replace such facilities as are appropriate includlng any aqueduct and appurtenant pumping facilities, powerplants,
and electric
power transmission facilities which may be necessary for such purposes;
and
(B) deliver the water to the southern boundary of the San Xavier Reservation, and to the boundary of the Schuk Teak District of the Sells
Papago Reservation, at points agreed to by the Secretary and the tribe
which are suitable for delivery to the reservation distribution systems.
(2) There is hereby authorized to be appropriated by this title in addition
to other sums authorized to be appropriated
by this title, a sum equal to
that portion of the iotal costs of phase B of the Tucson Aqueduct of the
Central Arizona Project which the Secretary determines to be properly
allocable to construction of facilities for the delivery of water to Indian
hnds as described in subparagraphs (A) and (B) of paragraph (l). Sums
allocable to the construction of such facilities shall be reimbursable as provided by the Act of July 1, 1932 (Public Law 72–240; 25 U.S.C. 386(a)),
as long as such water is used for irrigation of Indian lands.
(f) To facilitate the delivery of water to the San Xavier and the Schuk
Teak District of the Sells Papago Reservation under this title, the Secretary
is authorized—
(1) to enter into contracts or agreements for the exchange of water,
or for the use of aqueducts, canals, conduits, and other facilities for water
delivery, including pumping plants, with the State of Arizona or any of
its subdivisions, with any irrigation district or project, or with any authority, corporation, partnership, individual, or other legal entity; and
(2) to use facilities constructed in whole or in part with Federal funds.
(96 Stat. 1276)
EXPLANATORY NOTE

Wference in the Text. The Act of July 1,
1932 (47 Stat. 564), referred to in subsection

(e)(2) oft% text, is known as the LeavittAct.
It authorizesand directs the Secre@ry to ad-
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costs against Idlan+wned lands within any
Government irrigation project shall be deferred and no assessmentsmade for such
chargesunti the Indian title to such landshas
been extinguished. The 1932 Act appears in
volume I at page 504.

Sec. 305. [Acquisition and delivery to the Tribe of reclaimed water—
Obligation may be fulfilld
by voluntary exchang+Construction
and
operation of delivery facilities— Tribe responsible for costs of construction and operation of on-reservation
distribution
systems-%retary
shall not construct separate delivery system-Use
of unused Capatity of
Central Arizona Project main works-Alternative
sources of water—
Damages for inability to acquire and deliver reclaimed water—Condltions and limitations on acquisition of land, interests therein, water,
water rights, contract righ~, or reclaimed water.]—(a) As soon as possible,
but not later than ten years after the date of enactment of this title, the
Secretary shall acquire reclaimed water in accordance with the agreement
described in section 307(a)(1) and deliver annually twenty-three thousand
acre-feet of water suitable for agricultural use to the San Xavier Reservation
and deliver annually five thousand two hundred acre-feet of water suitable
for agricultural use to the Schuk Teak District of the Sells Papago Reservation.
(b)(l) The obligation of the Secretary referred to in subsection (a) to
deliver water suitable for agricultural use may be fulfilled by voluntary
exchange of that reclaimed water for any other water suitable for agricultural use or by other means. To make available and deliver such water, the
Secretary acting through the Bureau of Reclamation shall design, construct,
operate, maintain, and replace such facilities as are appropriate. The costs
of design, construction, operation, maintenance, and replacement of onreservation systems for the distribution of the water referred to in subsection (a) are the responsibility of the Papago Tribe.
(2) The Secretary shall not construct a separate delivery system to deliver
reclaimed water referred to in subsection (a) to the San Xavier Reservation
and the Schuk Teak District of the Sells Papago reservation.
(3) To facili~te the delivery of water under this title, the Secretary shall,
to the extent possible, utilize unused capacity of the main project works of
the Central Arizona Project without reallocation of costs.
(c) The Secretary may, as an alternative to, and in satisfaction of the
obligation to deliver the quantities of water to be delivered under subsection
(a), acquire and deliver pursuant to agreements authorized in section 307(b),
an equivalent quantity of water from the following sources or any combination thereof—
(1) agricultural water from the Central Arizona Project which has been
contracted for but has been released or will be unused by the contractor
during the period in which the Secretary will acquire the water;
(2) any water available for delivery through the Central Arizona Project
which exists by reason of the augmentation of the water supply available
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for use and distribution through the Central Arizona Project by subsequent Acts of Congress; and
(3) water from any of the following sources or any combination thereof
within the Tucson Active Management Area in the State of Arizona and
that part of the Upper Santa Cruz Basin not within that area—
(A) private lands or interests therein having rights in surface or
ground water recognized under State law; or
(B) reclaimed water to which the seller has a specific right.
Deliveries of water from lands referred to in subparagraph (A) shall be
made only to the extent such water may be transported within the Tucson
Active Management Area pursuant to State law.
(d) lf the Secretary is unable to acquire and deliver quantities of water
adequate to fulfill his obligations under this section, he shall pay damages
in an amount equal to—
(1) the actual replacement costs of such quantities of water as are not
acquired and delivered, where a delivery system has not been completed
within ten years after the date of enactment of this title, or
(2) the value of such quantities of water as are not acquired and delivered, where a delivery system is completed.
(e) No land, water, water rights, contract rights, or reclaimed water may
be acquired under subsection (c) without the consent of the owner thereof.
No private lands maybe acquired under subsection (c)(3)(A) unless the lands
have a recent history of receiving or being capable of actually receiving all
or substantially all of the water the right to the use of which is recognized
by State law. In acquiring said private lands, the Secretary shall give preference to the acquisition of lands upon which water has actually been put
the date of acquito beneficial use in any one of the five years preceding
sition. Nothing in this section shall authorize the Secretary to acquire or
disturb the water rights of any Indian tribe, band, group, or community.
(96 Stat, 1278)

Sec. 306. [Obligations of the Secretary under sections 304@), (c), and
(e) and 305 contingent upon Tribe’s agreement to limit groundwater
pumping and comply with management plan—Exception
for wells with
a capacity of less than 35 gpm— Obligations of the Secretary concerning
distribution

systems

under

sections

303(a)(l)(B)

and (2)(B)

contin%nt

upon Tribe’s agreement to subjugate land and assume responsibility for
operation and maintenance after delivery of water—Uae of water by the
Tri&Right
of Tribe to sell, exchange, or dispose of water<ontract
approved and executed by the Secretary required-Use
of proceeds-No
intent to establish whether reserved water may be ,used or sold off-re
servation.]-(a)
The Secretary shall be required to carry out his obligation
under subsections (b), (c), and (e) of section 304 and under section 305 only
if the Papago Tribe agrees to—
(1) limit pumping of ground water from beneath the San Xavier Reservation to not more than ten thousand acre-feet per year;
(2) limitthe quantity of ground water pumped from beneath the eastern
Schuk Teak District of the Sells Papago Reservation which lies within the
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Tucson Active Management
Area to those quantities being withdrawn
on January 1, 1981; and
(3) comply with the management
plan established by the Secretary
under section 303(a)(3)
Nothing contained
in paragraph
(1) shall restrict the tribe from drilling
wells and withdrawing
ground water therefrom
on the San Xavier Reservation if such wells have a capacity of less than thirty-five gallons per minute
and are used only for domestic and livestock purposes. Nothing contained
in paragraph (2) shall restrict the tribe from drilling wells and withdrawing
ground water therefrom
in the eastern Schuk Teak District of the Sells
Papago Reservation which lies within the Tucson Active Management
Area
if such wells have a capacity of less than thirty-five gallons per minute and
which are used only for domestic and livestock purposes.
(b) The Secretary shall be required
to carry out his obligations
with
respect to distribution
systems under paragraphs (1)(B) and (2)(B) of section
303(a) only if the Papago Tfibe agrees to—
(1) subjugate, at no cost to the United States, the land for which those
distribution
systems are to be planned, designed, and constructed
by the
Secretary; and
(2) assume responsibility,
through the tribe or its members or an entity
designated
by the tribe, as appropriate,
following
completion
of those
distribution
systems and upon delivery of water under this title, for the
operation, maintenance,
and replacement
of those systems in accordance
with the first section of the Act of August 1, 1914 (38 Stat. 583; 25 U.S.C.
385).
(c)(1) The Papago Tribe shall have the right to devote all water supplies
under this title, whether delivered by the Secretary or pumped by the tribe,
to any use, including but not limited to agricultural,
municipal, industrial,
commercial,
mining, or recreational
use whether within or outside the Papago Reservation
so long as such use is within the Tucson Active Management Area and that part of the Upper Santa Cruz Basin not within such
area.
(2) The Papago Tribe may sell, exchange, or temporarily dispose of water,
but the tribe may not permanently
alienate any water right. In the event
the tribe sells, exchanges,
or temporarily
disposes of water, such sale, exchange, or temporary disposition shall be pursuant to a contract which has
been accepted and ratified by a resolution
of the Papago Tribal Council
and approved and executed by the Secretary as agent and trustee for the
tribe. Such contract shall specifically provide that an action may be maintained by the contracting
party against the United States and the Secretary
for the breach thereof. The net proceeds from any sale, exchange, or disposition of water by the Papago Tribe shall be used for social or economic
programs or for tribal administrative
purposes which benefit the Papago
Tribe.
(d) Nothing in section 306(c) shall be construed to establish whether or
not reserved water may be put to use, or sold for use, off of any reservation
to which reserved water rights attach. (96 Stat. 1279)

,
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EXPLANATORY NOTE

-ference

b tie Text. The section of the

Act of August 1, 1914 referred to in subsection @)(2) of the text deals with apportionment and reimbursablhtyfrom Indian funds
of the costs of Indmn Wlgation projects and

the authority of the Semetary to fix tnaintenance charges for irrigable lands within such
projeds. This section of the 1914 Ad does
not appear herein.

See. 307. [Obligations of the Secretary under sections 304@), (c) and
(e) and 305 contingent upon agreement witiln 1 year with ficson
to
make available reclaimed water, agreement within 1 year on funding of
Coo~rative
Fund, execution by Tribe within 1 year of waiver and release
of all claims of or injuries to water rights, filing by Tribe witiln 1 year
of voluntary dismissal of lawsui~ and final dismissal of lawsuit—Agr=
menta to acquire and defiver water from alternative sonrces-No
intent
to waive or release claims arising under Wls Act—Effective date of waiver
and releas+Settlement
deemed to satisfy all claims of water rights or
injuries thereto.]-(a)
The Secretary shall be required to carry out his
obligations under subsections (b), (c), and (e) of section 304 and under
section 305 only if—
(1) within one year of the date of enactment of this thle(A) the city of Tucson and the Secretary agree that the city will make
immediately
available, without payment to the city, such quantity of
reclaimed
water treated to secondary standards as is adequate, after
evaporative
losses, to deliver annually, as contemplated
in section
305(a), twenty-eight thousand two hundred acre-feet of water for the
Secremry to dispose of as he sees fit; such agreement may provide terms
and conditions
under which tie Secretary may relinquish to the city
of Tucson such quantities of water as are not needed to satisfy the
Secretary’s obligations
under this title:
(B) the Secretary and the city of Tucson, the State of Arizona, the
Artamax Mining Company,
the Cyprus-Pima
Mining Company,
the
American
Smelting and Refining Company,
the Duval Corporation,
and the Farmers Investment
Company agree that funds will be contributed, in accordance with the paragraphs(1)(B)
and (2) of subsection
(b) of section 313, to the Cooperative
Fund established under subsection (a) of such section.
(C) the Papago Tribe agrees to file with the United States District
Court for the District of Arizona a stipulation for voluntary dismissal
with prejudice,
in which the Attorney
General is authorized
and directed to join on behalf of the United States, and the allottee class
representatives’
petition for dismissal of the class action with prejudice
in the United States, the Papago Indian Tribe, and others against the
city of Tucson, and others, civil numbered
75–39 TUC UAW); and
(D) the Papago Tribe executes a waiver and release in a manner
satisfactory to the Secretary of—
O) any and all claims of water rights or injuries to water rights
(including
water rights in both ground water and surface water)

\
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within the Tucson Active Management
Area and that part of the
Upper Santa Cruz Basin not within said area, from time immemorial
to the date of the execution by the tribe of such waiver, which the
Papago Tribe has a~inst the United Stites, the State of Arizona and
any agency or political subdivision thereof, or any other person, corporation,
or municipal
corporation,
arising under the laws of the
United States or the State of Arizona; and
(ii) my and all future claims of water rights (including water rights
in both ground water and surface water) within the Tucson Active
Management
Area and that part of the Upper Sanm Cruz Basin not
within said area, from and after the date of execution of such waiver,
which the Papago Tribe has against the United States, the State of
Arizona and any agency or political subdivision thereof, or any other
person, corporation,
or municipal corporation,
under the laws of the
United States or the Stite of Arizona; and
(2) the suit referred to in paragraph (l)(C) is finally dismissed;
(b) After the conditions
referred to in subsection (a) have been met the
Secretary shall be authorized
and required,
if necessary or desirable,
to
enter into agreements
with other individuals
or entities to acquire and
deliver water from such sources set forth in section 305(c) if through such
contracts as exercised in conjunction
with the contract required in subsection (a)( 1)(A) it is possible to deliver the quantities of water required in
section 305(a).
(c) Nothing in this section shall be construed
as a waiver or release by
the Papago Tribe of any claim where such claim arises under this title.
(d) The waiver and release referred to in this section shall not take effect
until such time as the trust fund referred to in section 309 is in existence,
the conditions set forth in subsection (a) have been met, and the full amount
authorized to be appropriated
to the trust fund under section 309 has been
appropriated
by the Congress.
(e) The settlement provided in this title shall be deemed to fully satisfy
any and all claims of water rights or injuries to water rights (including water
rights in both ground water and surface water) of all individual members
of the Papago Tribe that have a legal interest in lands of the San Xavier
Reservation
and the Schuk Teak District of the Sells Reservation
located
within the Tucson Active Management
Area and that part of the Upper
Santa Cruz Basin not within said area, as of the date the waiver and release
referred
to in this section take effect. Any entitlement
to water of any
individual member of the Papago Tribe shall be satisfied out of the water
resources provided in this title. (96 Stat. 1281)
Sec. 308. [Studies of lands within Gila Bend Reservation-Excha~
of Gila Bend lands for public domain lan&—Tribal
consent r~uir~—
Gila Bend
Lands exchanged
shall be held in trust for Tri&Former

lands shall be managed by Bureau of Land Management—Reimburs~
ment for moneys paid for flood easements.]—(a) The Secretary is hereby
authorized and directed to carry out such studies and analysis as he deems
necessary to determine which lands, if any, within the Gila Bend Reservation
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have been rendered unsuitable for agriculture by reason of the operation
of the Painted Rock Dam. Such study and analysis shall be completed within
one year after the date of the enactment of this title.
(b) If, on the basis of the study and analysis conducted
under subsection
(a), the Secretary determines that lands have been rendered unsuitable for
agriculture
for the reasons set forth in subsection
(a), and if the Papago
Tribe consents, the Secretary is authorized
to exchange such lands for an
equivalent acreage of land under his jurisdiction
which are within the Federal public domain and which, but for their suitability for agriculture,
are
of like quality.
(c) The kds
exchanged
under this section shall be held in trust for the
Papago Tribe and shall be part of the Gila Bend Reservation for all purposes.
Such lands shall be deemed to have been reserved as of the date of the
reservation of the lands for which they are exchanged.
(d) Lands exchanged
under this section which, prior to the exchange,
were part of the Gila Bend Reservation,
shall be managed by the Secretary
of the Interior through the Bureau of Land Management.
(e) The Secremry may require the Papago Tribe to reimburse the United
States for moneys paid, if any, by the Federal Government
for flood easements on lands which the Secretary replaces by exchange under subsection
(b). (96 Stat. 1282)
~.
309. [Establishment
of Tmst fund-Expenditures
from fund.]—
(a) Pursuant to appropriations
the Secretary of the Treasury shall pay to
the authorized governing body of the Papago Tribe the sum of $15,000,000
to be held in trust for the benefit of such Tribe and invested in interest
bearing deposits and securities including
deposits and securities of the
United States.
(b) The authorized
governing
body of the Papago Tribe, as trustee for
such Tribe, may only spend each year the interest and dividends accruing
on the sum held and invested pursuant to subsection (a). Such amount may
only be used by the Papago Tribe for the subjugation of land, development
of water resources, and the construction,
operation,
maintenance,
and replacement of related facilities on the Papago Reservation which are not the
obligation
of the United Stites under this or any other Act of Congress.
(96 Stat. 1282)
S=. 310. [Applicability
of Indian Self-Determination
and Education
Assistance
Act.]—The
functions of the Bureau of Reclamation
under this
title shall be subject to the provisions of the Indian Self-Determination
and
Education Assistance Act (88 Stat. 2203; 25 U.S.C. 450) to the same extent
as if performed
by the Bureau of Indian Affairs. (96 Stat. 1283)
EXPLANATORY NOTE

Referena in tie Tat. The Indian SelfDeterminationand Edumtion AssistanceAct
(Act ofJanua~ 4,1975, Public hw 93-638),

referred to in the text, does not appear
herein.

~.
311. [Statute of limitations. ]-Except
as otherwise provided in section 107 of this title, notwithstanding section 2415 of title 28, United States
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to water rights of the Papago Indian Tribe or
brought by the United States for, or on behalf
of such tribe, or by such tribe on its own behalf,
complaint is filed prior to January 1, 1985. (96

EXPLANATORY NOTE

Wference in tie Text. Section 2415 of title

28 of the U.S. Code, referred to in the text,
estabtishes statutes of limitations governing
the commencement of various t~s
of legal

actions brought by the United Stites, including actions brought for or on behalf of individual Indians or In&w tribes. ~Is provision
does not appear herein.

W. 312. [Arid land renewable resourees projeets-Assistance
to the
Tribe.~If
a Federal entity is established to provide financial assistance to
undertake arid land renewable resources projects and to encourage and
assure investment in the development of domestic sources of arid land
renewable resources, such entity shall give first priority to the needs of the
Papago Tribe in providing such assistance. Such entity shall make available
to the Papago Tribe—
(1) price guarantees, loan guarantees, or purchase agreements,
(2) loans, and
(3) joint venture projects,
at a level to adequately cultivate a minimum number of acres as determined
by such entity to be necessary to the economically successful cultivation of
arid land crops and a level to contribute significantly to the economy of
the Papago Tribe. (96 Stat. 1283)
W.
313. [Cooperative
Fund—Establishment—Pupses—Comwsi.
tion of Fund—Authorization
of appropriations
to Fred-Only
interest
may be expended—
Secretary
of the Treasury
shall be trustee—
Termination— Payments for damages shall not exceed amounts available
for expenditure.]-(a)
There is established in the Treasury of the United
Smtes a fund to be known as the “Cooperative
Fund” for purposes of
carrying out the obligations of the Secretary under sections 303, 304, and
305 of this title, including—
(A) operation,
maintenance,
and repair costs related to the delivery of
water under sections 303, 304, 305;
(B) any costs of acquisition
and delivery of water from alternative
sources under section 304(b) and 305(c); and
(c) any damages payable by the Secretary under
305(d) of this title.
(b)(1) The Cooperative
Fund shall consist of—

section

304(c)

or

(A) amounts appropriated to the Fund under paragraph (3) of this
subsection;
(B) $5,250,000 to be contributed as follows:
(i) $2,750,000 (adjusted as provided in paragraph (2)) contributed
by the S@te of Arizona;
~i) $1,500,000 (adjusted as provided in paragraph (2)) contributed
by the City of Tucson; and
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(iii) $1,000,000 (adjusted as provided in paragraph (2)) contributed
jointly by the Anamax Mining Company, the Cyprus-Pine [sic] Mining
Company, the American Smelting and Refining Company, the Duval
Corporation, and the Farmers Investment Company; and
(C) interest accruing to the Fund under subsection (a) which is not
expended as provided in subsection (c).
(2) The amounts referred to in subparagraph (B) of paragraph (1) shall
be contributed before the expiration of the three-year period beginning on
the date of the enactment of this title. To the extent that any portion of
such amounts is contributed after the one-year period beginning on the
date of the enactment of this title, the contribution shall include an adjustment representing the additional interest which would have been earned
by the Cooperative Fund if that portion had been contributed before the
end of the one-year period.
(3) There are hereby authorized to be appropriated to the Cooperative
Fund the following:
(A) $5,250,000; and
(B) Such sums up to $16,000,000 (adjusted as provided in paragraph
2) which the Secretary determines, by notice to the Congress, are necessary to meet his obligations under this title; and
(C) Such additional sums as maybe provided by Act of Congress.
(c)(1) Only interest accruing to the Cooperative Fund maybe expended
and no such interest may be expended prior to the earlier of—
(A) 10 years after the date of the enactment of this title; or
(B) the date of completion of the main project works of the Central
Arizona Project.
(2) Interest accruing to the Fund during the twelve-month period before
the date determined under paragraph (1) and interest accruing to Fund
thereafter shall, without further appropriation, be available for expenditure
after the date determined under paragraph (1).
(d) The Secretary of the Treasury shall be the trustee of the Cooperative
Fund. It shall be the duty of the Secretary of the Treasury to invest such
portion of the Fund as is not, in his judgment, required to meet current
withdrawals. Such investments shall be in public debt securities with maturities suitable for the needs of such Fund and bearing interest at rates
determined by the Secretary of the Treasury, taking into consideration
current market yields on outstanding marketable obli~tions of the United
S@tes of comparable maturities.
(e) If, before the date three years after the date of the enactment of this
title—
(1) the waiver and release referred to in section 307 does not take
effect by reason of section 307(d); or
(2) the suit referred to in section 307(a)(l)(C) is not finally dismissed.
the Cooperative Fund under this section shall be terminated and the Secretary of the Treasury shall return all amounts contributed to the Fund
(together with a ratable share of accrued interest) to the respective contributors. Upon such termination, the share contributed by the United
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Stites under subsection @)(3) shall be deposited in the General Fund of the
Treasury.
(~ Payments for damages arising under 304(c) and 305(d) shall not exceed
in any given year the amounts available for expenditure in any given year
from the Cooperative Fund established under this section. (96 Stat. 1284)
*.
314. [Limitation on autiority to enter into contracts or de
paymenta-EffAve
date for new bud~t
authority provided under MS
Act.]—No authority under this title to enter into contracts or to make
payments shall be effective except to the extent and in such amounts as
provided in advance in appropriations Acts. Any provision of this title which,
directly or indirectly, authorizes the enactment of new budget authority
shall be effective only for fiscal years beginning after September 30, 1982.
(96 Stat. 1285)
%. 315. [Short titie.]-This
title maybe cited as the “Southern Arizona
Water Rights Settlement Act of 1982”. (96 Stat, 1285)
EXPLANATORY
NOT=
Not Mfied.
Title 111 of this Act is not
codified in the U.S. Code.
kgialative Htiry.
S. 1867 (Reclamation
Reform) in the 97th Congress. Reported in
Semte from EnerW and Natural Resource%
S. Rept. No. 97-373. H.R. 5539 (Reclamation Reform) in the 97th Congress. Reported
in House from Interior and Insular Affairs;
H.R. Rept. No. 97-458. Passed House May
6, 1982. Amended and Passed Senate, in lieu
of S. 1867, July 16, 1982. H.R. 5118 (Southern Arizom Water Rights) in the 97th Con&ess. Reported in House from Interior and
Insular Affaiw, H.R. Rept. No. 97-422. Rported in Semte from Indian Affair~ S. Rept.
No. 97-375. Pasd
House March 4, 1982.
Passed Senate, amended, May 11, 1982.
House concurs in Senate amendment, with

amendments, May 12, 1982. Senate concurs
in House amendments May 13, 1982. Vetoed
by President June 1, 1982. S. 1409 (Buffalo
Bill) in the 97th Congress. Reported in Senate
from Energy and Natural Resource$ S. Rept.
No. 97-420. Conference reports: H.R. Rept.
No. 97-855;
S. Rept. No. 97-568. Passed
Senate June 22, 1982. Passed House August
17, 1982,withamendmentin the nature of a
substitute comprised of three titles Title I
being S. 1409 as it passed the Senate; Thle II
being H.R. 5539 as it passed the House; and
Title III &lng a modified version of H.R.
5118. Senate concurs in House amendment,
with amendments, AuWst 20, 1982. Senate
a~ees to co~erence
re~fi
SePtem~r 24}
1982. House agrees to conference report Sep
tember 29, 1982.
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An act to authorize the Secretaq of the Interior to participate with the State of Nebraska in
studies of Phtte River water resource use and development, and for otier purposes. (Act
of Octo&r 15, 1982, Public Law 97-338, 96 Stat. 1633)

[See. 1. %retary
authotied
to engage in study to assist State of N&
braska in establishing water resource conservation
and development
priorities-Purposes
of study.]-The
Secretary of the Interior is hereby
authorized to engage in a special study to assist the State of Nebraska in
establishing water resource conservation and development priorities, consistent with constitutional and statutory provisions of the State of Nebraska,
in the Platte River Basin from the western border of the State of Nebraska
to the confluence of the Platte and Missouri Rivers.
The purposes of the study shall be to—
(a) determine the availability of water resources within the basin;
@) identify, define, and quantify the existing and foreseeable intrabasin
and interbasin demands on such resources within the State of Nebraska
(includlng irrigation, ground water stabilization and recharge, enhancement of water quality, small community and rural domestic water supplies,
management of fish and wildlife habitat, public outdoor recreation, preservation of scenic qualities, flood control, hydroelectric power development, municipal and industrial water supplies, and such other demands
as the study may identify);
(c) identify, evaluate, and estimate costs for alternative methods of
meeting the identified water demands, including but not limited to withdrawals from the Platte River, groundwater pumping, water conservation,
and improved water management; and
(d) resolve the identified conflicts by making specific recommendations
on the full and best utilization of the available water supply, including a
priority ranking for implementing recommended water conservation and
development projects.
See. 2. [Composition
of stidy body-Completion
date.]-The
special
study authorized by section 1 of this Act shall be a Federal-S@te study
conducted jointly by the Bureau of Reclamation and the Nebraska Natural
Resources Commission. The broadly constituted study body responsible for
making the recommendations required by section 1 shall consist of such
citizens, representatives of agricultural, environmental and development
groups, State and local officials, and Federal agency representatives as the
Governor of Nebraska and the Secretary shall jointly determine. Federal
agencies invited to participate shall include, but not be limited to, the U.S.
Geological Survey, the U.S. Fish and Wildlife Service, and the Environmental Protection Agency. The special study authorized by section 1 of this
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Act shall be completed within thirty months after funds are first appropriated under this Act.
Sec. 3. [Authorization
of appropriations—Matching
non-federal
share.]—(a) There is hereby authorized to be appropriated the sum of
$350,000 to carry out section 1 of this Act. One-half of this sum shall be
made avaibble as a grant to the Nebraska Natural Resources Commission
and shall be matched equally by direct contribution or in kind services by
the State of Nebraska, its political subdivisions, or other non-Federal entities.
(b) The sums expended or services provided by the Stite of Nebraska,
its political subdivisions, or other non-Federal entities after March 9, 1982,
for the purposes of this Act shall be considered in the determination of the
matching non-Federal share. (96 Stat. 1633)
EXPMNATORY NOTES

Not -6A
This Act is not cdlfied
in
the U.S. Code.
Le@sktive Histoq. H.R. 6188, Public
Law 97-388 in the 97th Conqess. Reported
in House from Interior and Insuhr Affairs;

H.R. Rept. No. 97-713. Reported in Senate
from Ener~ and Natural Resource&S. Rept.
No. 97–562. Passed House Au~st 16, 1982.
Passed Senate October 1, 1982.
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AMEND

COLORADO

RIVER

BASIN PROJECT

ACT

An Act to amend title III of the Colorado River Basin Project Act, Public Law 90-537
Stat. 885), as amended by Public hw 95–578 (92 Stat. 2471), and Public Law 96-375
Stat. 1505). (Act of December 20, 1982, Pubtic Law 97-373, 96 Stat. 1817)

(82
(94

[Amendment to permit cost indexing of appropriation ceiling for constwction of non-Indian distribution systems—Agreements
with non-Federal interests to protide not less than 20% of total cost r~uired.]-Public
Law 90–537 (82 Stat. 885), as amended is further amended to provide for
cost indexing as may be justified by reason of ordinary fluctuations in construction costs.
Section 309(b), first sentence, is amended to read: “There is also authorized to be appropriated $100,000,000 for construction of distribution
and drainage facilities for non-Indian lands plus or minus such amounts, if
any, as may be justified by reason of ordinary fluctuations in construction
costs as indicated by engineering and cost indices applicable to the types of
construction involved therein from the date of the Colorado River Basin
Project Act: Prtided,
That the Secretary shall enter into agreements with
non-Federal interests to provide not less than 20 per centum of the total
cost of such facilities during the construction of such facilities.”. (96 Stat.
1817; 43 U.S.C. $ 1528)
EXPMNATORY NOTSS

Utor’s
Note, Annotations. Annotations
of opinion dealing with the Colorado River
Basin Project Act of 1968 (Act of September
30, 1968) are included in Volume IV under
that Act.
bgislative Histo~. S. 2177, Public hw
97–373 in the 97th Congress. Reported in
Senate from ~ergy and Natural Resources
May 12, 1982; S. Rept. No. 97-389. Passed

Semte May 19, 1982. Reported in House
from Interior and Insular Affairs August 19,
1982; H.R. Rept. No. 97-776 and No. 97776, Pt. 2, Passed House, amended, September 30, 1982. Senate concurs in House
amendment, with amendment, December 8,
1982. House agrees to Senate amendment
December 9, 1982.
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CONGRESSIONAL

REPORTS

ELIMINATION

ACT OF 1982

[Extract from] An act to discontinue or amend certain requirements for agency reports to
~ngress. (Act of December 21, 1982, Public Law 97-375, 96 Stat. 1819)

[%. 1. Short titie.]-This
Act may be cited as the “Congressional
ports Elimination Act of 1982”. (96 Stat. 1819)
*

*
TITLE

*

*

*

Re-

*

II—MODIFICATIONS
*

*

*

*

See. 208. [Amentienti
to Leatitt Act.]—(a)( 1) The second proviso of
the Act of July 1, 1932 (25 U.S.C. 386a; 47 Stat. 564), is amended to read
as follows: “Prtided firther,
That the Secretary shall report such adjustments and eliminations to the Congress not later than sixty calendar days
following the end of the fiscal year in which they are made:”.
(2) The last proviso of said Act of July 1, 1932, is amended by striking
out “sixty legislative days” each place it appears and, in each instance,
inserting in lieu thereof “ninety calendar days”. (96 Stat. 1824)
*

*

*

*

*

EXPMNATORY
NOTES
Not Mfied.
The extract from this Act
reprinted herein is not codified in the U.S.
Code.
Reference in tie Tex~ Mtor’s Note, Annotations. The Act of July 1, 1932, refereed
to in and amended by the text, is popukrly
known as the Leavitt Act. The 1932 Act,
which provides fol- adjustment or elimination
of reimbursable debts against individual Indians or Indian tribes and deferment of irri-

gation construction charges against Indianowned lands, appears in Volume I at page
504. Annotations of op~lons are found in
Volume I at page 504 and in Supplement I
under “July 1, 1932—Leavitt Act.”
Legislative History. H.R. 6005 and S.
2258 in tbe 97th Congress. H.R. 6005 reported in House from Government Operations. Passed House September 20, 1982.
Passed Senate December 8, 1982.
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FURTHER

CONTINUING

APPROPRIATIONS

ACT, 1983

[Extracts from] A joint resolution mahng further continuing appropriations and providing
for productive employment for the fiscal year 1983, and for other purposes. (Act of December 21, 1982, Public Law 97-377, 96 Stat. 1830)

*

*

*

*

*

Sec. 102. [Termination of funds availability and authority.]-Appropriations and funds made available and authority granted pursuant to this
joint resolution shall be available from December 17, 1982, and shall remain
available until (a) enactment into law of an appropriation for any project
or activity provided for in this joint resolution, or (b) enactment of the
applicable appropriation Act by both Houses without any provision for such
project or activity, or (c) September 30, 1983, whichever first occurs. (96
stat. 1909)
*

*

*

*

*

%. 114. [Market-based pricing studies for hydroelectric
power proMbited.]-Notwithstanding
any other provision of this joint resolution or
any other provision of law, none of the funds made available under this
resolution or any other law shall be used for the purposes of conducting
any studies relating or leading to the possibility of changing from the currently required “at cost” to a “market rate” or any other noncost-based
method for the pricing of hydroelectric power by the six Federal public
power authorities, or other agencies or authorities of the Federal Government, except as may be specifically authorized by Act of Congress hereafter
enacted. (96 Stat. 1912)
EXPLANATORY NOTE

Earfier Protilon. A similar provision is
contained in section 166 of the Continuing
Appropriations Act for Fiscal Year 1983, Act

*

*

of October 2, 1982. The 1982 Act appears in
Volume IV in chronological order.

*

*

*

Sec. 115. [BPA transmission facilities approved.]-Notwithstanding
any
other provision of this joint resolution, except section 102, expenditures
from the Bonneville Power Administration Fund, established pursuant to
Public bw 93–454, are approved for construction of Boundary Integration
and Colville Valley Support: * * * (96 Stat. 1912)
EXPLANATORY NOT=

Not Mfied.
The extracts of th~ Act reprinted here are not codified in the U.S.

Code.
Reference in the T=t.

Public Law 93-454
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(Act of October 18, 1974,88 Stat. 1376), referred to in the text, is the Federal Columbia
River Transmission System Act. The 1974
Act appears in Volume IV in chronolo~ml
order.

APPROPRIATIONS,

1983
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k@dative Wlstory. H.J. Res. 631, Pubfic
hw 97-377 in the 97th ConWess. H.R. Rept.
No. 97-959. H.R. Rept. No. 97-980 (Conference Report).
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ROBERT

B. GRIFFITH

WATER

PROJECT

An act to designate the southern Nevada water project the “Robert B. Griffith Water
Project”. (Act of December 22, 1982, Public Law 97-381, 96 Sat. 1937)

[Proj~
name changed.]-The
southern Nevada water project, in Clark
County, Nevada, shall hereafter be known and desi~ated as the “Robert
B. Griffith Water Project”. Any reference in a law, map, re~lation,
document, record or other paper of the United States to that water project
shall be held and considered to be a reference to the “Robert B. Griffith
Water Project”. (96 Stat. 1937)
EXPLANATORY NOT~

Reference in tie Text. The Southern Nevada Water Project, referred to in the text,
was authorized by the Act of October 22,
1965 (Pubhc bW 89–292,
79 Stit. 1068),
which appears in Volume 111at page 1851.

Legidative History. S. 1681, Pubtic Law
97–381 in the 97th Gnwess. Passed Senate
April 1, 1982. Passed House December 13,
1982.

