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REPLY DATE
DATE. | INITIALS | CODE

Regional Director, Lower Colorado Region
BUREAU OF RECLAMATION 5;/, o Ao dod
ATTN: BCOO-1000 /

P.O. Box 61470

Boulder City, Nevada 89006-1470

Via Facsimile (801) 524-3858 and

U.S. Muil Certified - Return Receipt Requested Classification

7065 0390 0005 5431 5500 Project
Control No.

Regional Director, Upper Colorado Region Folder 1.D.

BUREAU OF RECLAMATION
ATIN: UC-402

125 South State Street

Salt Lake City, Utah 84318-1147

Keyword

Re:  Comments on the Development of Management Strategies for Lake Fowell and
Lake Mead, Including Lower Basin Shortage Guidelines, Under Low Reservoir
Conditions - SAN CARLOS APACHE TRIBE

Dear Regional Directors:

This Firm serves as Special Legal Counsel to the San Carlos Apache Tribe (“Tribe”) and submits

" the following comments related to the development of management strategies for Lake Powe][l and Lake
Mead, including Lower Basin shortage guidelines, under low reservoir conditions, on the Tribe’s behalf,
pursuant to 70 Fed. Reg. 114, 34794 (2005).

The San Carlos Apache Tribe is located in east-central Arizona on the San Carlos Apache
Reservation (“Reservation”). The Reservation is approximately 2 million acres, is largely arid, and still
does not have an adequate water supply to serve the Re servation.

Pursuant to the San Carlos Apache Tribe Water|Rights Settlement Act of 1992, 106 S]tat. 4740

(“Settlement Act™), the Tribe settled a portion of its waler rights claims. Under the Settlement Act, the
settling parties, including the United States, entered intp the San Carlos Apache Tribe Water Rights
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Settlement Agreement, dated March 30, 1999, as amended (“Setﬂemém Agreement”). The Settlement
Act and Settlement Agreement confirm certain water rights for the Tribe, including, infer alia, rights to
64,145 acre-feet of Central Arizona Project (“CAP”) water. See Settlement Act at 106 Stat. 4740, 4742~

4747 and Settlement Agreement at Sections 9-12.

The Tribe has a Central Arizona Project Indian Water Delivery Contract Between the United
States and the San Carlos Apache Tribe dated December 11, 1980 (“CAP Contract”). See CAP Contract
enclosed. This CAP Contract originally allocated 12,700 acre-feet of CAP water to the Tribe. The
Tribe’s CAP Contract was subsequently amended to include the additional 51,445 acre-feet of|CAP
water allocated to the Tribe under the Settlement Act. The Tribe agreed to settle a portion of its water
rights claims in return for, infer alia, this additional allocation of CAP water. The allocation of CAP
water to the Tribe pursuant to the Settlement Act and Settlement Agreement are trust assets of|the Tribe
which the Secretary of Interior has a specific trust responsibility to manage and protect. See 512 DM 2.2
(Dec. 1995). See also, Secretarial Order 3215, April 28, 2000. ,

River management strategies or decisions which would increase the frequency of shortages or the
perticipation of others in the shortage pools, or reduce the long-term reliability of the Tribe’s CAP water
by declarations of a “shortage,” must be avoided. !

Section 3.21 of the Tribe’s CAP Contract defines a “Time of Shortage” as “a calendar year
for which the Secretary determines that a shortage exists pursuant to Section 301(b) of the Basin
Project Act, such that there is not sufficient Project Water in that year to supply up to a limmit of
309,828 acre feet of water for Indian uses, and up to a limit of 510,000 acre feet of water for non-
Indian Municipal and Industrial uses.” Under the Tribe’s CAP Contract, deliveries of Project Water

to the Tribe in Times of Shortage may be reduced or terminated in accordance with Section 4.9 of the
Tribe’'s CAP Contract. ‘

It is paramount that the Secretary of Interior (“Secretary”) carefully consider and rejeclc any
proposed management strategies for Lake Powell and Lake Mead that would breach the Tribe’s CAP
Contract or breach the Secretary’s trust responsibility to properly manage and protect the Tribe’s CAP
water. It is apparent that representatives from the Upper and Lower Basin States have been meeting
regularly to propose management strategies to the Secretary. The Tribe is concerned that adoption of
these proposed strategies will interfere with the delivery of CAP water to the Tribe and breach the
Tribe’s CAP Contract. For instance, if the Secretary adopted a management strategy where a|shortage is
artificially declared in order to benefit an arrangement by the States, such a strategy would interfere with
the Tribe’s reasonable contractual expectation for delivery of its CAP water under the CAP Contract. In
fact, such an arrangement would also violate Section 301(b) of the Basin Project Act.
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The Tribe has always understood the terms of the CAP Contract relating to shortage to mean that
delivery of CAP water depends upon the physical situation of the Colorado River and not upon a scheme
of management where some are benefitted while others are not. The Secretary owes the Tribe a trust
duty to refrain from implementing management strategies which interfere with the Tribe’s expectation of
delivery of CAP water under its CAP Contract.

The Tribe also continues to be concerned with declarations of “surplus” conditions on the
Colorado River by the Secretary to accomodate, inter alia, the “insatiable” thirst of Southern California
and Las Vegas, Nevada. Withdrawals from the Colorado River to satisfy these entities, reduces the
cumulative storage in the Calorado River reservoirs, thus making the long-term water supply for the
Tribe less reliable.

The Tribe requests the Secretary to assign a representative or team of representatives to act as the ‘ 2
United States’ trustee for the Tribe and provide for direct participation by the Tribe in all futuse

discussions of this matter. The Tribe also requests that the Secretary arrange to regularly consult with
the Tribe during the development of the proposed strategies so that the Secretary can avoid ma?.king a
decision which would breach the Tribe’s CAP Contract and/or her trust responsibility to the Tribe to
manage and protect the Tribe’s CAP water.

Please put this Firm on your mailing list for all future communications and documents related to

this matter.
Yours Truly, |
SPARKS, TEHAN & RYLEY, P.C.
P.Sp
Enclosure
JPS/rli

ce! Kathleen W. Kitcheyan, Chairwoman
Robert Howard, Vice-Chairman
Council Members

JAINDAAMSCATYCAR o see wpd
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pN1TED STATES
DCPARTHENT OF THE INTERIOR
OFFICE OF THE SL CRE TARY

CENTRAL ARIZDNA PROJKCT INDIAN WATER DELIVERY CONIRAU
BE TWEEN THC UKITED STATES AND THE S5AN CARLOS APACHL TRI§£

1. PREAMELL:

THIS CONTRACT, made this //

1902, 32 Stat. 388, and scts

"in pursuance generally of the Act of June 17,
smendatory theresf and supplementary there&o; the Boulder Canyon Project
Act, 45 Stat. 1057, 43 USC s614 et seg (1921), the Colorado River Basin
Project Act, 82 Stat. 885, 43 USC 51501 et seq. (1968), and the
various asuthorities and responsibilities of the Secretary of the Interior
(hereinafter “Secretary®) in relation to Indians and Indian Tribes as
contained in Title 25 USC and &3 USC s14573 and is between the United.
States of Americs {heimimﬁar =nited States”) snd the San Csrlos fpache
3

iribe {hereinaflter sContractoc”) located on the San Carles Apache %

Reserval ion, Arizona.
WITNESSETH, THAT:
7. EXPLANATORY RECITALS:

WHEREAS, the Ed]oradﬁ fiver Basin Project Act provides, amuiy
other things, that the Secrstary of the Interior shall construct, operate
and maintain the Central Arizona Project for the purpose of furnishing
irrigation water and'i:-tunicipal water supplies to the water=deficient areas

of Arirona ond Western Rew Mexico and for other purposes; and
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WHLREAS, Contraclor 1s in need of Central Arizona Project waler to

sustatn yts saricultural base and for other tribal homeland purposes; and

a Project, water will

.

WHCREAS, upon completion of the Central Arizon

be available for delivery to Contractor for such purposes in accordance with
¢

, 1980,45 FR B1265

the Secretarial notice of December 1

NOW, THERCFORE, in consideration of the mutual snd dependent convenanis

herein contained, it is sgreed as follows:

3. DEFINITIONS:

When used herein, unless otherwise distinctly expressed or sanifestly

incompatible with the intent hereof, the terms:

3.1 “Basin Project Act® shall mean the Colorads River Basin Project

Act, 82 Stat. 885, dated September 30, 1968.

3.2 “Serretary” shall mean the Secretary of the Interior of the
United Ststes,

3.3 "Contracting Officer® shall mean the Secretary or hgs
authorized designee acting in his behalf.

3.8 *Central Arizons Project® or "Project® shall mesn the dems,
reservoirs, aqueducts, cenals, distribution and drainege works end appurtenant
works suthorized by Section 301(a) of the Basin Project Act and constrbcted by
the Unite? States pursusnt to the provisions of said Act.

3.5 "Main System" shall mean those principle works of the Project
listed as follows: Granite Reef Divi;ion. Orme Division (or suitable
a]fernative), Salt-Gila Division, Tuscon Aqueduct {Colorado River Source),
Butles Dum and “avajo Project, logether with all appurtenances thereto and all

ands, nteresis 1n lands and rthts—of—way for such works and appurtenances.
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— 1.6 ﬁgh gl yron Ave cave, operationy mAinterandy, aﬁ&pla&‘
5 et of dihe: Marn Syskem oF any fart Mheeveed.

1.7 “rverating Aserc:” shall mean the entity or ertitjes attarized ‘
to assumn (MER responsibility of all or any part of the Main Fvétm ard aonroved
for that pomose by the Contractinn foicer.

3.8 "Project water” shall rean (a) Colorado River mainstrean water,

(b} all mther water conserved and developed by Central Arizona Proiecct dams

R o

vt e

and rescrvoirs ard availahle for delivery by the United States, and (¢} Peturmn

Flow capuured iy the Secretary for Pr_oiex:t use . |
3,9 "totice of Availability of Project Water” shall rean the rotice

or motices which the Contracting (fficer issues to Contractor to armounce the

availability of wvater for delivery tn Contractor,

i o

1,10 "Mqricultura) Water® or “Irrication ¥ater® shall wean Proicct

P STE ]
14 <Y

vater used primarily in the cormercial production of sqricul tural CYOrs oF

B
3 livestock, inclodin domestic use incidental theretn.
H
3,11 "™iscellancous Water® shall mean water delivered from the
Proviect for recreational ard fish and wildlife ourmnses at other than Prodect

facilities.
- 3.12 "wnicinal and Inustrial vater” hereinafter referred to as
“Ma] ¥ater™ shall wean water othor than Aaricultural Water or Miscollareous
Water delivered by means of the Hain Wstem |
3:13 “RPetuwrr Flow® shall mean wa.sté water, seepage, ard qround
water which eriginates or results from N;rimlfural ¥ater, M4 Water, and
Miscellancous Water eontracted for from the Contral Arizona Proiect.
i 2,14 "Contractor's Pesesvation” shal) =var the lards mi‘gﬂin{hz

legat bounsharies of Conbmactor's feservation(s).
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3,17 "Dist ribution orks” shall mean Myge farilitees, wreiructed
or 4iraresd bf te Unided Stales for 4w primry prpeoe of Austrituting Project
kater 4o Ake @jﬁgrfﬁ&d&) Withimthe Centractar’: freervatior affoer said

e Project [Bder has bees ansported or delivered through the nam System
shall moan all those water rmht.s whirh Con~

3,16 "fater PMight(s)”

tractor &r the United States owns or holds for €he benefit of the lands of the

Contractor's Resorvation{s) and the vecple theroon.
3.17 "Momproiect Hater shall mean woter accuired by Contractor's
other than from the Central Arizona Proiect.

3,18 "Year" shall mean the twelve ronth rericd between Janvary 1

through the next succeeding Decesber 31,
Delivery Point(s)” is defined as the voint(s) on Contractor's

Reservation that are reasonably recuired, by agreswert bv the Contracting

Officer ard the Contractor, or selected by the Secretarv to pexmit the Con- (
t ' ’ ‘ -
&@; tractor to put the Project Water to its intended us. ~
o,
c 3.20 “Substantial Conmpletion® shall mean that dearee of corpletion

which, in the determination of the Contractina Officer, will enable the trans-
portation of Project Water to Contractor's Delivery Pointﬁz.

3.21 "Time of Shortage” shall mean a calerdar vear for which the
Secretary determines that a shortage exists mursuant to section 391 (b) of
the Basin Project Act, such that there is rot sufficient Project Water in
that year to supmly up to a Jimit of 309,828 acre feet of water for Indian
uses, arxl un to a limit of 510,000 acre.feet of water for ron—Indian Munici-

pal and Incdustrial uses.

3.22 “Ixcharee Hater® shall mean water to be deliverod to Cortractor
hereundir from a local reurce mursuant to an exchance as ;sfovir?od in section

WAy of the Basia Pm_{'ee{ Ad-. | C
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4. DELIVLRY OF WAIELR:
4.] Opligations of the United States. Subject to Lhe terms, COD-

ditions, and provisions set forth in this contract durinq.such periods as it

operstes and maintains the Project, the United St;tes will deliver Project

Water to the Contractor. The Ungted States uill.u#a reasonable diligence to

make available to Lhe Cantractor!the quantities of water specified in the

schedule submitted by Contractor'and shall make deliveries of Project

Water to Contrector ta meet Contractor's water requirements within the

constraints of and in accordance with Section &.6. After transfer of FBR

to Operating Agency the United Ststes will make deliveries of Project Hater

to the Dperating Agency for subseguent delivery to Contractor as provided

herein; the Secretary shall require 8 Subﬁmntractn& or pther Indian fontrsctor

to accept Project Water in exchange for of in replacesent of existing supplies
;ﬁr other than the mainstream of the Colorado River so that E@ntra&%af moy receive
the water to be delivered to it pursusnt to this contract from & local source,
all pursuant to Sec. 304{d) of the Basin Project Act (43 USCA 152a(d)).

4.2 lerm of Contract. This Contract shall become effective ety

its execution and shall remain in effect for a period of 50 years beginning
with the year following Substantisl Completion of the Project; Provided, that
this Contract may be renewsd upon written request by Contrector upon terms
and conditions of renewal to be agreed upon not later than one year prior te
the expiration of this Contract.

4.3 Conditions Relating to Delivery. Contractor hereby sgrees that:

(a) 1lhe bbligation of the United States to deliver water under

this contract is subject to:
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(1} The avarlabrlity of such water for use iy Arizona ~

g Sé;

under the provisions of the Colorado River Compact, executed November 24,

h 1922; the Boulder Canyon Project Act, 45 Stat. 1057, dated Decesber 21, 1928;

the Colorado River Basin Project Act, dated September 30, 1968,-82 Stat.

885; the contract between the United States and the State of Arizona dated

february 9, 1944; the Dpinion of the Sypreme Court of the United States in_‘

the cage of Arizona ¥ California et al., 173 U.S. 546, rendered June 3, 1963

and the March 9, 1964, Decree of that Court in said case, 376 U.5. 340, as

now 1ssued or heresfter modified.
{2) Executive A, Seventy-eighth Congress, Second Session, &
treaty between the United States of America and the United Mexicen Stales,

signed at Washington, D.C., on February 3, 1964, relsting to thé utilizstion

of the waters of the Coloreds River and Tijuana River and of the #io Eraﬁée

from Fort Quitmen, Texas, to the Gulf of Mexico, and Dxecutive ﬁ* Seventy-eighth g;;;'

Congress, Second Session, & protocol signed ai Washington, D.C., on Novesber 14,

1944, supplementary to the Treaty, all hereinafter referred to as the Mexican
Waler Treaty.

(3) The express understanding and agresment by the Contractor
that this contract is subject to the condition that Hoover Dam and Lske Mond
shall be used: First, for river regulation, jmprovement of navigation, warvd
fiood control second, for irrigation and domestic uses and satisfaction of
present perfected rights in pursuance of Article VIII of the Colorade River
Compact approved by Section 13(a) of ihe Boulder Canyon Projec£ Act; snd third,
for power; and furthermore, that this contract is made upon the express

condh Liun and wilh Lhe cxpress covenant that all rights hereunder shall be

¢
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subject tu and controlled by ihe Colorado Piver Compact and that Lhe United

States and the Contractor shall observe and be sub ject Lo and controlled by

said Colorads River Compact and Boulder Canyon Project Act in the con-

struct ion management, and operation of Hoover Dam, Lake Mead, canals and

other works and the storage, diversion, delivery, snd use of water to be

delivered to Contractor hereunder.
{4) The right of the United States temporarily to discon-

tinue to reduce the smount of water to be c%elivered hereynder whenever such

SIS B REAR VD B

SPARKS, TEHAN, & RYLEY oo

discont inusnce or reduction is sede necessary for purposes of inwvestigations,

inspections, replecesents, meintensnce, of repairs or any works whatscever
affecting, utilized for, in the opinion of the Secretary, necessary for |
delivery of water hereunder, its being understood that so far es feasible
the United States will {1) do so during periods of low water demands and
(2) give reasonable notice in advance of such temporary discontinuance or
reduction. |

{%) There be in effect sessures, sdequate in the judgment
of !ﬁe Secretary, lo provide for the internally integrated managoment and
control of surface and groundwaters within EmtzactOb's Reservation to the
end that groundwster withdrewals are mansged on a8 responsible basis.

(¢) The canals and Distribuf.ian Works through which Project
Water is conveyed after its delivery to the Contractor shall be maintained
with linings adequate in the Secretary's judgment to prevent excessive
conveyance losses: Provided, the Contractor shall be relieved from this
obligation if the United States does not make funds for this purpose aveil-

able to Contractor following a timely request for such funds.
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{d) Ine Contractor shall not pusp nor permit others Lo pump €:,1

2

égf J

. - ¥
groundwater from within the exlerior poundaries of Contractor's Reservation

for use outside said Reservation unless the Secretary and the Contractpr

agree, or shall have previously agreed, thal a surplus of groundwater exists

and drajnage is required; Provided however, that where such pumping is

presently pernittedypursuant to contract, said pumping may continue through-

out the life of said contract; Provided further, that such pumping msy be

permitted in other and additional cases subject to the spprovel of the Secretary.
(e) The Contractor shall mot sell or permit the sale or other
disposition of any Project Water for use outside the Contractor’s gaservutimn
except: )
(1) The Contractor may exchange Project Water and may change
times and places of delivery of Project Water, sub ject to the approvsl qf the
Secretary; and ‘ . A\
{2} The CLontractor may dispose'af Project ¥Water credited
against finally determined Water Rights to the same extent that said Water ,/
Rights may then be subject to disposiiﬂn by Contractor. |

4.4 Delivery of Project Water Prior to Cospletion of Project

Prior to completion of the Project works, water may be temporsrily svaileble
for delivery to Contractor. When such water is available, the Contrector
Officer will so notify Contractor and the water will be delivered on a “when

aveilable” basis at such terms as agreed upon between the Contractor and the

Contracting Officer.
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S Deljverv [ntitlerents and Obligaitions. The United States or

Ui Tyt ol o sgetey will oot be required Lo deliver to the Controctor under

(s cestract in esrcess of 12,70y sure-Teel of Project Waler yearly ouring

the 11fe of the Project.

- 4.6 Procedure for Ordering Waler. ,

followinn notice of Substantial Completion of the Project, Contracting ﬁfficer
will 1ssue a Motice of Aveilability of Project Waler to lontrector. lhe
Contractor will, in accordance with the procedures hereinafter set out, subait
writlen schedules to the Conlracting Dfficer showing the guantities of water
requested for delivery. If the Notice of Availability of Project Water is
given by Contraclor prior to July 1 of sny yrear, the first schedule for the
balance of the current year shall be submitted to the Contrscting Officer

: within 30 days. 1f said Wotice is given after July 1 of any year, the

first.srhedule shali cover the balamce of tﬁe then current yeaf snd ihe nexk

sureeedinng full year, Therealter, lhe mmounts, tises, snd rales of delivery

é, of Propert waler to the Coritraclor during ony year shall be in accordance with
: #owiler slelnery solwedule for that year, such wehedule Lo be detersined in the
followitay mismer: |

{a} 0n or before Elciabe_x_' I.OT roch year, the Cmiractnr ghsll
submil in writing to the Contracting Officer a water delivery schedule
wdicating the wsmounts of Project Water desired by Lhe Contractor during
cach munlh of the following yesr along wilh a preliminary schedule of water

desired for the sucreeding two years.

L.006


rzubia
Text Box
L.006


Ud/7U0L7a4Udad Lo al 'Rl ivaadaolUaa DUREAUL U RKILLLANA L PUIN WibiasJoa

PO — e e e i o Y IE}LHJ 3 & Rl ! l' i @
(}‘l‘} Pegve, T0=C000 £ M A .b‘f“‘...C'd‘J]Q‘ thc ‘ f"'ﬂ’_.".'\C‘. 1Ted Cf- ’- PLESS : :"3: 1 )

ared, aftor e-nraltatinn with the Mrerating Aersy aprt the Cnreractor,

Teviiew 1t

ST
W L
e

‘e . o . . ey ; :
#all ~vte only tuh o Jdifjentieey: 1L a8 are ROUSEAT to irsure that the
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mmté, tires, and rates of delivery to the Contractor will he consistent

with the nrovisions of section 4.3(a). On or befere Decorber 1 of each year.:

the Contracting Officer shall determine and furnish to the Contractor the
water delivery schedule for the next succecding year vhich shall show the

amoamts of water to be delivercd to the Coptractor during each month of that i

year. |

{c} A water delivery schedule may be amended by the Contracting '
Of ficer upon the Contractor's written recquest. Proposed arendments shall be

submitted by the Contractor within a reascnable tire before the desired

change is to bocome r«:_ffective; and shall be subject to revied and modification |
. | |
{g by the Contracting Officer in like manner as the schedule itself.
i 4.7 Points of Delivery - Measurement aryd Pestorsibilicy for

‘

Distrilvwition of Water. :

{a) e Fucharrme Vater to be Furnished to the Contractor
parsuant to this Contract will he delivered at the roint(s) to be aqreed .
upon in writing by the Contracting Officer and the Contractor, or in the
event thev are unable to aaree, to be selected by the Secretarv.

(b) All vater deliversd to the Contractnr shall be measured

8
i

with equiprent furnished and installed by the United States ard oferated and
maintained bw the United States or the Operating Paency. [Ton recuest of

the Contrractor, the accuracy of such measurctents will be investigated by .
the Cortracting OFfienr ar the Merating Aaency ard Centracter, ard ares

: AR
o . R
<
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(¢} Neither the United Siates nor Lhe Uperating Agency shall
be reusponisible for. the contrel, ‘carrxaQE. hmdl»"‘ﬂ» use, disposal, or dis-
tribution of water beyond the turnout point{s) from the Main System to the
Distribution Works serving the tontractﬂr. and the Contractor.shall hold
the United States and the Operating Agency haml'es.s on account of damags
or claim of damage of sny nsture whatsoever for which there is legal
responsibility, including property damege, personsl injury or death arising .
out of or connected with the Contractor’s control, carriage, handling, used,
disposal, or distribution of such walter bevond said tbummﬁt mint(g). .

5.8 Water Acquired by Contractor Other than from the United States.

The provisions of the Contract shall not be spplicsble to or affect Nome
project Water or water rights now owned or herzafter scquired by the
Contractor.

6;9 Priority in Time of Shortaces.

In Time of Shortage, deliveries of Project Water to miscells-

neous and non-Indian agricultural uses will have been terminsted; available

. . s ! =
Project ¥Water shall be delivered to Indian contractors (ifcluding Contractor)

and to non-Indian contractors for m,sﬁ!zﬁcipal and industrial uses according teo
the following formula: |
P = I/(1 + Ml) wheres

~~ 1P is the Indian Share of ijeét Hater:
-~ 1 is the Project Water used on Indian lands during the most

recent calendar year whiich was not a Time of Shortage, uwp to

a limit of 309,810 acre [eet, less ten (10%) percent of the

i
amount allocated te Indipn Contracters for agricultural purposes;

|
x
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crovided that, for the rurpsses of this formula, such tern 173)
rercent reduction shall not orerate to reduce the gount of

Project Water used for ’frfian aariemiltural murroses o ]N:s than
nincty (90%) percent of the Indian aqricultural allrcation. (In-
cluded in I is any water delivered under a Substituté;. tater Contract;
Provided that, where substitutions occur at a ratio areater than
ore-to-one, the ratio shall m corsidered as if it were one-to-one
for the purposes of this sectiom.)

MI is the aggregate Project mterus&‘?. by Subcontractors for mnd-

ciral ard irﬁustﬂal purposes curing the most recent calendar year

which was not a Time of Shortace up to a Limit of 510,000 acre fest.

{Fxcluded frem MI is Project Water obtained under a Substitute Water

Contract.,}

The non-Indian M.l water sumnly in Time of Shortage shall he the difference

e between Project Water and I

4.10 Secretarial Control of Return Flow. The Secretary reserves

the right to capture all Return Flow flowing from the exterior bowrdaries of

the Contractor’s Reservation as a source of supply and for distribution to ard

use of the Central Arizoma Project to the fullest extent practiceble. Cone

. tractor may recapture and reuse or sell Feturn Flow {

bowrdaries of Contractor's reservation Provided however, that such Return Flow

may rnot he sold for use cutside the Contractor's Reservation unless the Secre-

tary has given priar written aporoval.

tractor is

4.11 Fxchange Water. vhere the Soecretary determines that Con-

thysically able to receive Proicct water in excharge for or in

replacerent ef existine supolics of water from swrface sources other than

£ e (olorado Guver 1o Provide waler Sogplies {of waker users upstraxr fram

12 L.006
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the confluence of the Salt and Verde Rivers and Bultes Dam site, 1f such

dum 18 tnen existent, the Secretary may [ocQuire and Contractor agress to

G accrpt said Project water 1n exchange for or 1?7 replacement of said ex:sting

supplies pursuant to the provisions of Section 304(d) of the Besin Project

Act. -
5. DTHER WATER:
Nothing in this contract shall prevent [ontractor from
agreeing with a water user tp receive water from an off-re rvation source

where Lhe water user does not cordition delivery upon substitution for

Project Water.
6. Payment of Costss

(a) Repayment of construction costs associsted with

: Contractor's of Project Water shall be subject to the provisions of 4% U.5.0

g d

1542 and 25 U.S5.C. 386a.
k=4 (b) The Secretary shall fix MR charges paysble by
Contraclor pursusnt to 25 U.5.C. s385 ard regulations pr.mmlgaiﬁﬁ pursuant
thereto (25 C.F.R. Part 191). Project ¥Water will not be delivered to Con-
tractor unless the annual DHAR assessment is paid in advance, except where
such payment is deferred, sdjusted, or cmc@} led pursuant ta 25 CFR 191.17.
{c) In the event the Contrsctor fails or refusas to accept
delivery at the Deliveries Point(s) of the quantities of water available for
delivery to and required to be accepted by it pursuant to this Contract, or
in the event the Contractor in any yeér, fails to submit a schedule for
delivery as provided in Section 4.6 hereof, said failure or refusal shall
mot relicve the Contractor of its obligation to make the payments required
mothin ‘.'.rr::r;n. rontracior egrees to make paymerd therefor in the same

N
i

13
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masner 05 i f 2aid weier hodbeen detivered (O omam(}%ﬁz\w pd vn

qteordlag Wivh Hus Conraet; Provided apt®r | (( Contraclay: fnils or re-

Lo o aceept delivesy of Projeet ubler, Opaﬂkrza)ﬁem.‘[ 14 Vin able.
to%e 1t that portiom of Conbracior's allerwent e Drpject waters tc grorher

coptractor Mk wpuld not have athorwise reccived the arditional incromnt

£

of Pr(,.;jmct. Water, then the Contractor's financial resronsibility will he
decrearxs? ba a like orount,  The Secretary shall remuire Operatirg Aconcy
to usc due diligence to secure a rcasomable orice for said water, Prowvided
further that %trmm shall be relieved fz;d’x the chligation to pav for re-
fusal to accont delivery if the thnited States docs ot make funds available to
Contractor to construct Nistritution Yorks and said Nistribution Vorks are
ot in place to accept delivery.

(@) Tt is anticipated by hoth partics that a separate agroecront
will b entered into comcerning tjuzkcperatim, mintcnancé, and replacrrent {
of the Distribution “orks, the aneointrent of a Distribution Works Orerat i =
ﬁg@n% ored Bha setting ard erlloction of apvrroriate charees for the care
aferatibn, enintenarnce and rc:p‘lacm"fcnt of the Distribution Yorks,

Y. DisTRAATION SYSIEE - Dwietnmeel PEIBE  dotwithstanding
augp o&dey roewision of this contrict, the United States will not deliver

Project HWater throunh NDistribution vorks te the Contractor’s Reservation
until yRitional e~virerrmental analyses as poorssary, relat_ing tn the Dig-
tributicn Vorks have boen aorpleted by the United States in accordance with
the ot infal Prvirommental Policy Act, and the desian of Nistribution vorks
suiboble @Uf&ett"vm}a nf Proioct ater to the Crrtractor mnursuant to the
Yans of o uniract is thercafter aonroved bee the fecretarv, it heinc the
‘ nkent of Hne parkies mfm{rvééhrstchwp roval 1% o e boselon
orwionmenial | copeideahms Beded . onk to Hnts Otshyradacn ork s,

(M
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B. CINLCRAL PROVISIONS:

8.] water and Air Pollution tontrol. Tne lontractor, in

carrying out this contract, shall comply with all applicable water and air

pollution laws and regulations of the United States and shall obtain all

required permits or licenses from the appropriate Federal suthorities.

8.2 Quality of Water. The operation and maintensnce of pro-

ject Tacilities shall be performed in such manner as is practicable to

maintain the quality of raw water made available through such facilities
at the highest level reasonzbly sttainable as determined by the Contracting
OfFicer. The United States does not warrant the quality of water and is
under no obligation to construct or furnish water treatment fecilities to

maintain or betten the gquality of water.

B.3 HRules, Regulations, and feterninatinng,

{s) The Contracting OFFicer shall have the right Em make
after an opportunity has been offered to the Contractor for cmnﬂu}tatiéﬂ,
rules and regulations consistent with the provisions of this contract and
the lswns of the Uniled States and to add to or to modify such rules and
regulalions as he may deem proper snd necessary to carey out this contract,
and to supply necessary details of its administration which sre not covered
by express provisions of this contract. The Contractor shall observe such
rules snd regulations.

-~ (b) Where the terms of this contract provide for action to be
based upon the opinion or determinatiorr of gither party to this contract,
whether or not stated io be cunclusiye, said terms shall not be construed

s permitting such action to be oredicalcd upon arbitrary, capricious, or

15
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snrenboredzle, opiuis dr gelerminatjons.  In the event that {he Contractor C

quest 1ons any factual delerminalion made by the Contracting Ufficer, the

e
findings as lo the facts shall be made by the Secretary only after

consultation with the Contractor.

- 8.1 Books, Records, and Reports. The Contractor shall establish

and maintain sccounts and other books and records pertaining to its
financial transactions, land use and crop census, water supply, water use,

changes of project works, snd to other matters the Contracting Officer
Reports thereon shall be furnished to the Con-

may reasocnably require.
tracting Officer in such form and on such date or dates as he may require.
Subject to applicable Federal laws and regulations, each party shall have
the right during office hours Lo examine and make zopies-cf each pther's

books and records relating to matters covered by this contrect.

B.5 HNotices., Any notice, demaswd, or request authcrized or {:;f

required by this contract shall be deemed to hsve been given, on hehalf of
the Contractor when mailed, postage prepaid, or delivered to the sppropriate
agent ol the United States, or when mailed, postage prepaid, or delivered

to the {Tribe and address]. The designation of the addressee or the address
may be changed by notice given in the same sanner ss provided in this article

for other notices.

8.6 Contingent on Appropriation or Allotment of Funds, The

expenditure or advance of any money or the performance of any work by the
United States hereunder which may reguire appropriation of money by the
Congress or the sllotment of funds shall be contingent upon such appropria-

tion or allotment being made. The failure of the Congress Lo appropriste
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—— funds or the spsence ol any allotment of funds <hall nel relieve the Contractor

from anv obligations under this Contract. %o liability shall accrue to the

Ui ted States 1n case such funds are nol appropriated or allotied.

8.7 Assignment Limited--SuCCESSOrS and Assigns Obligated. The

provisions of this contract shall apply to and bind the successors and

assigns of the parties hereto but no assignment or transfer of this contract

or any part or interest therein shall be valid until approved by the
Contracting Officer.

8.8 Dfficials Not to Benefit.

{a) Mo Member of or Delegate to Congress or Resident Coemissioner
shall be admitted to any share or part of this contract or to any benefit
that may arise herefrom. This restriction shall not be construed to extend
tp this conitract if made with a carpnréte or company for its gen@ral bhenefit.

{b) Mo afficial of the Contractor shall receive any penefit that

- may arise by resson of this contract sther than as a landowner within the
project and in Lhe same manner as other landowniers w=ithin the project.

B.9 Efgual Opportunity Clause. During the performance of this

contract, the Contractor agrees as follows:

(a) The Contractor will not discriminaste against any esployse or
applicant for employment because of race, color, religion, sex, or national
origin, the Contractor will take affirmative action to ensure that applicants
are emplnféd,.and that employees are treated during.employment, without regard
to their'race, color, religion, sex, or-national origin.' Such action shall
include, but not be limited to the following: Employment, upgrading, demot ion,

or dransfer: fecrasimerd or recruitment adverlining tayolf or termination;

PR
T
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s T oan n for ingn
rates of pay or other forms of compensation: and selectio training,

ine lwsding apprenticeship. The Conlractor ayrves to post 1n conspicyous places,

availarle to emplovees and applicants for esployment, notices to be provided

by the Contracting Officer setting lorth the provisions of this nondiscrimina-

tion clause.

(b} The Contractor will, in all solicitations or advertisments
for employees placed by or on behalf of the Contractaor, state that all
gualified applicents will receive consiéera{iﬁn.far employment withoul
regard to race, color, religion, sex, or national origin,

(e) The Contractor will send to esch lsbor union or representative
of workers with which he has a collective bargaining ggreement ot other
contract or s understanding, a notice to ge provided by the Agency lontract-
ing Officer, advising the lsbor union or workers® representative of the

Contractor’'s commitments under section 202 of Executive Order 11246 of

September 28, 1965, awl shall ﬂOSiVCGQieS of the notice in conspicuous places
available to employees and applicants for employsent.

td}  The Contractor will comply with all provisions of Executive
Order 11246 of September 24, 1965, snd of the rules, regulations, and
relevant orders of the Secretary of Labar.

(e) The Contractor will furnish all information snd reports
required by Executive Order 11246 of September 24, 1965, and by the rules,
requlations, and orders of the Secretary of Lsbor, or pursuant thereto, an&
Qi]l permit access to his books, records, and accounts by the contracting
agency and the Secrelary of Laber for purposes of 1nvestigation to ascertain

compliance with such rules, regulations, and orders.

Y
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o : {f7 In the event of the Contracter 's poncompliance wilh t{ne

af such rules,

nan-giscriminat 1on clauses of this contract of with any

requlations or orders, this contract may be ranceled, terminated, suspended

in thole or in part and the Contractor may be declared ineligible for

further‘ Government contracts in sccordance with procedures authorized 1in

fxecutive Order 11246 of September 26, 1945, and such other sactions may

be imposed and remedies invoked as provided in Executive Order 11246, of

September 24, 1965, or by rule, m@ulétim’ or order of the Secretary of
Labor, or as otherwise provided by law.

{g) The Contractor will include the provisions of peragraphs
{a) through (g) in every subcontract or purchase order unless exempted by
rules, regulations, or orders of the Secretary of Labor issued pursuant to
cection 204 of Executive Order 11246 of September 24, 1963, so that such

provisions will be binding upon each subrontractor or vendor.

& The Contractor will take such action with respect to any subcontract or
purchase order as the contracting agency may direct as a means of enforcing

such provisions including sanctions for roncompliance; Provided however,

that in the event the Contractor Ms involved in, or is threatened
with, litigation with a subcontractor or vendor s & result of such direc-
tion by the contracting sgency, the Cbntracmr may ramxesf the United
States to enter into such litigation io protect the interests of the

United States.

19
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p.1u Title v1, Cavil Rights Act of 1964,

5 1h Contractor agrees that at will compiy with Title VI of

the Civil Rights Act of July 2, 1964 (78 Stat. 24l}, snd all requirements

imposed by or pursuant to the Department of the Interior Requlabion
{43 CFR 19) issued pursuant to that title, to the end that, in accordance
with Title YI of that Act and the Regulations, no person in the United

States shall, on the grounds of race, color, religion, or national origin

be excluded from participation in, be denied the benefits gf, or be other-

wise subjected to discrimination under any progrsas or sctivity for which
the Contractor receives financial assistsnce from the United States and
hereby gives assuramce that it will lsmedistely take any measures to
ef fectuate this agressent.

(b} If any real property or structure thereon is provided or

improved with the aid of Federal financial assistance extended to the

Contractor by bLhe United States, this assurance obligates the lontractor,
or in the case of any transfer of such property, any transferee for the
period during which the real propefty or structure is used for a purpose
invalving the provision of similar services or benefits. If any personal
property is so provided, this assurance ocbligates the Contractor for the
period during which it retains ownership ;;r possession of the property.

In all other cases, this assurasnce obligates the Contractor for the period

during which the federal financial assistance is extended to it by the

United States,

20
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() This assurande 1S given in usideratione! ard for the purpes
of dplerining any adal) fuderal granks, Joxd ook eacAs. properky. digaaunks,
or vty Faderal firantia) scpisanoe eptended ofter thedmle hereof Ho the. (o
: &racror by wumtaé Slaes, mclm&ag iwst&lhm*pwﬁéa(wrwm

redera) finarcial assistance whidh wore apnroved

08/01/2005 08:

om seceuns of arramcrents for

before swch date, The Contractor recxmizes and aqrees that such fedoral

financial assistance will be extendsd in reliance on the representations and

aqrecments made in this assurance, and that the United States shall rescrve

the right to seck judicial enforcement of this assurance. This assurarce is
winditg on the Contractor, its SUCCDESOIS, trarsforees, angd assiomees,

§. CRFDIT ACATHST WATFR PIGHTS:

At such time as Contractor's Vater Rights, are finally determired,
the Project Hater delivered to the Contractor uvler this contract will be

credited scairst those tater Rights on such texms and conditions as may be

1’*’5" agresd upon botween the Zecretary andd Contractor at that time. ‘i"tmmfter

jre s .

b3 . : . .

iy Contractor may use that Project ater for| any and all uses consistent with such

Watcr Rights or the uses described in this contract. tntil such time as Conre
tractor’'s Watcr Rights are finally éetermined the Project Water celivered to
Contractor is mlmt&f water ard is npt credited against, or in any way
related to, Contractor's Water Rights.
10. ALLOCATION NOT TO RELEASE RIGHTS
Neither the allocation of Proiegt Hater to the Contractor or other-
wise, ror the execution of this contract shall constitute a takima, either
directl)y or by implication of any water rights of the trires, ror shall it
be rmnstrued tn alter or rolease the richg of any nerson or entitv, including
the Cuntracior, Lo asscrt riahte 1o water [all without limitation as te whether

D wnter DR oEarfacn omr oareleiogter, oer owilloDtooveoapruto she Ternrtinertts

T opinior 32 to the leqal riahrs ©f the trilye.
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| OACEPTIoNs B BPLICATION of OWIL &S A GHheR #CTS:

The provesions of Subarticles 1. L. 7.9, and .10 appty exceph vhen “Hm{ o0
£lick Witk Sections T01(RY) ww 7@5) of Title \Ju of dhe Cwsll Rinhits

Act of 1§pl, 73 Stat. 2%3-297, 42 U.S.C. slpbe which pertains Lo ludien

lribes and to preferential treatment given to Indians residing on or near
2 reservat ion or other spplicable laws which exclude applicability to

Indisns or Indian reservastions.

IN WITNLSS WHLRCOF, the parties herelo have executed this contract

the day and year above wrillen.

T A e — Y >
3 Office of the Secretary

E*‘?ﬁ
:«é‘fﬁzf San Carles Apusche Tribe
ATTEST
HYM m e
ATTLST:

-4
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