
Colorado River Basin Water Supply & Demand Study
1 message

Fri, Apr 19, 2013 at 5:33 PM

To: "ColoradoRiverBasinStudy@usbr.gov" 

April 19, 2013

Vincent H. Yazzie

Pam Adams
Bureau of Reclamation
Attention: Ms. Pam Adams, LC-4017
P.O. Box 61470
Boulder City, NV 89006-1470

Dear Ms. Adams,

Unfortunately, the Navajo Nation has people that are sympathetic to racist.  In ngs_reduced.pdf, page 32.  This
document was released public on April 17, 2013 during Navajo Generating Station (NGS) lease renewals at
Window Rock, Arizona.

NGS Lease Amendment, 2013. Shelly team must be NAZI'S to make a deal with SRP.

XII. COMPLIANCE WITH AND ADDITIONAL AMENDMENTS TO THE LEASE; FUTURE COOPERATION TO
RESOLVE ISSUES

D. . . . The Parties recognize that there are certain positions at the Navajo Generating Station for which superior
abilities are requirement for job selections. . . .

The past three lines are racist.

Salt River Project (SRP)  is one of the parties including Los Department of Water and Power (LADWP), Arizona
Public Service (APS), Tucson Electric Power (TEP), Nevada Energy (NE), and Bureau of Reclamation (BR).   I
am sorry but the Colorado River Basin Water Supply & Demand Study has been based on racism.  Jason John
cannot tell what a racist is.  Stanly Pollack has been issuing racist commands to Jason John.

I am afraid the comments of the Navajo Nation and their projections of water supply and demand have to be
stricken.  NGS has a water contract with BR and the Navajo Nation based upon Navajo Preference, but former
Secretary of the Interior Stewart Udall changed the water contract to Indian preference and lied to the Navajo
Nation.  This is NGS Water Contract(2).pdf

Sincerely,

Vincent Yazzie



4 attachments

ngs_reduced.pdf
14199K

srp_motion_for_an_injunction.pdf
119K

teilborg_injunction_order.pdf
38K

NGS Water Contract(2).pdf
1056K

https://mail.google.com/mail/b/257/u/0/?ui=2&ik=bf6181a8cc&view=att&th=13e24df44883bf87&attid=0.1&disp=attd&safe=1&zw
https://mail.google.com/mail/b/257/u/0/?ui=2&ik=bf6181a8cc&view=att&th=13e24df44883bf87&attid=0.2&disp=attd&safe=1&zw
https://mail.google.com/mail/b/257/u/0/?ui=2&ik=bf6181a8cc&view=att&th=13e24df44883bf87&attid=0.3&disp=attd&safe=1&zw
https://mail.google.com/mail/b/257/u/0/?ui=2&ik=bf6181a8cc&view=att&th=13e24df44883bf87&attid=0.4&disp=attd&safe=1&zw
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John J. Egbert - 011469 
johnegbert@jsslaw.com 

Paul G. Johnson – 010309 
pjohnson@jsslaw.com 

JENNINGS, STROUSS & SALMON, P.L.C. 
A Professional Limited Liability Company 

The Collier Center, 11th Floor 
201 East Washington Street 

Phoenix, Arizona 85004-2385 
Telephone: (602) 262-5911 

 
Attorneys for Plaintiff Salt River Project 
Agricultural Improvement and Power District 
 

Lisa M. Coulter - 010199 
lcoulter@swlaw.com 

SNELL & WILMER, LLP 
One Arizona Center 
400 E. Van Buren 

Phoenix, Arizona  85004-2202 
Telephone:  (602) 382-6000 

 
Attorneys for Plaintiff Headwaters Resources, 
Inc. 
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF ARIZONA 

 
SALT RIVER PROJECT 
AGRICULTURAL IMPROVEMENT 
AND POWER DISTRICT, a municipal 
corporation and political subdivision of the 
State of Arizona, HEADWATERS 
RESOURCES, INC., a Utah corporation; 
 

 Plaintiffs, 
 
vs. 
 
REYNOLD R. LEE, CASEY 
WATCHMAN, WOODY LEE, 
PETERSON YAZZIE, EVELYN 
MEADOWS, HONORABLE HERB 
YAZZIE, HONORABLE LORENE B. 
FERGUSON, HONORABLE CATHY 
BEGAY, LEONARD THINN and SARAH 
GONNIE, 
 

 Defendants. 

No. CV 08-8028-PCT- 
 
 
 
 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 
 
(Evidentiary Hearing and/or Oral 
Argument Requested) 
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 Plaintiffs Salt River Project Agricultural Improvement and Power District (“SRP”) 

and Headwaters Resources, Inc. (“Headwaters”) hereby move the Court to grant a 

preliminary injunction pursuant to Rule 65, Fed. R. Civ. P., in Plaintiffs’ favor, enjoining 

certain tribal officials of the Navajo Nation from proceeding in excess of their 

jurisdiction and contrary to law, and to restrain two employee/plaintiffs from proceeding 

under Navajo jurisdiction.  The purpose of the requested preliminary injunction is to 

protect Plaintiffs from unlawful and unauthorized assertions of tribal jurisdiction and 

regulation until Plaintiffs obtain permanent relief through either the dispute resolution 

procedures provided in a lease with the Navajo Nation, or this Court’s determination of 

this action on the merits.  This Motion is supported by the attached Memorandum and 

declarations, the Appendix of exhibits attached hereto and the Verified Complaint in this 

action. 

DATED this 3rd day of March, 2008. 

JENNINGS, STROUSS & SALMON, P.L.C. 

By     s/John J. Egbert   
John J. Egbert 
Paul G. Johnson 
The Collier Center, 11th Floor 
201 East Washington Street 
Phoenix, Arizona  85004-2385 
Attorneys for Plaintiff SRP 
 

SNELL & WILMER, LLP 

By           s/Lisa M. Coulter (with permission) 
Lisa M. Coulter 
One Arizona Center 
400 East Van Buren 
Phoenix, Arizona  85004-2202 
Attorneys for Plaintiff Headwaters 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. PRELIMINARY STATEMENT 

 SRP is a municipal corporation and political subdivision of the State of Arizona.  

It operates an electrical plant known as the Navajo Generating Station (“NGS”), located 

near Page, Arizona.  NGS is owned by SRP and several other entities (collectively 

referred to herein as “the Participants”).  NGS is located on the Navajo Indian reservation 

pursuant to a lease between the Navajo Nation and the Participants, and pursuant to 

rights-of-way which the United States Secretary of the Interior (“the Secretary”) granted 

to the Participants.  Headwaters is a contractor hired by SRP to perform work at NGS. 

 SRP and Headwaters have filed this action to obtain a ruling that any employment 

actions or grievances by present or former employees at NGS are not subject to 

adjudication or other forms of regulation by the Office of Navajo Labor Relations 

(“ONLR”), the Navajo Nation Labor Commission (“NNLC”) or the Navajo Nation 

Supreme Court (“NNSC”).  The immediate need for a preliminary injunction arises 

because the NNLC has scheduled two hearings in early April, 2008 (at the direction of 

the NNSC) to consider the employment complaints of Leonard Thinn (“Thinn”), a former 

employee of SRP at NGS, and Sarah Gonnie, a former employee of Headwaters at NGS. 

 As set forth in greater detail below, in conducting such hearings (or any other 

hearings of a similar nature involving present or former NGS workers), the tribal officials 

responsible for the ONLR, the NNLC and the NNSC are threatening to proceed in excess 

of their jurisdiction, to proceed without basis in law, and to violate federal law.  Because 
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Plaintiffs have exhausted all tribal procedures as to the jurisdictional issue, because 

Plaintiffs are in the process of pursuing the alternative dispute remedies specified in the 

lease, and because Plaintiffs otherwise meet the standards, a preliminary injunction 

should be issued to maintain the status quo until the jurisdictional issue is resolved 

through either the alternative dispute resolution procedures or the decision of this Court. 

 Specifically, Plaintiffs request a preliminary injunction prohibiting Defendants, 

during the term of the 1969 Lease (defined below) and except as provided in the 1969 

Lease, from (1) commencing, prosecuting, maintaining or considering any tribal 

proceedings against SRP, the other Participants, and/or their contractors (including 

Headwaters), seeking to regulate the operation of NGS related to employment relations; 

(2) applying the Navajo Preference in Employment Act against SRP, the other 

Participants, and/or their contractors (including Headwaters) with respect to the operation 

of NGS; (3) regulating or attempting to regulate, directly or indirectly, the operation of 

NGS by SRP, the other Participants, and/or their contractors (including Headwaters), 

related to employment relations at NGS. 

II. FACTS 

 A. The 1969 Lease and § 323 Grant 

 In 1969, SRP and the other Participants entered into a lease with the Navajo 

Nation for the construction and operation of NGS on Navajo reservation lands (“the 1969 

Lease,” attached as Appendix Exhibit 1).  In addition to the payment of rents, the 

Participants also agreed “to give preference in employment to local Navajos” to help 
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reduce the extremely high rates of unemployment that plagued the reservation.  (Ex. 1 at 

§ 18).  In return, the Navajo Nation (among other things) expressly renounced and 

waived regulatory authority over NGS, except as expressly provided in the 1969 Lease: 

Operation of Navajo Generation Station.  The Tribe 
covenants that, other than as expressly set out in this Lease, it 
will not directly or indirectly regulate or attempt to 
regulate the Lessees in the construction, maintenance or 
operation of the Navajo Generation Station and the 
transmission systems of the Lessees, or the construction, 
maintenance or operation of the fuel transportation system of 
the Lessees or the Fuel Transporter.  This covenant shall not 
be deemed a waiver of whatever rights the Tribe may have to 
regulate retail distribution of electricity on the Reservation 
Lands.  Nothing herein shall convey to the Lessees, or any of 
them, any rights to engage in retail distribution of electricity 
on Reservation Lands.   

(Ex. 1 at § 16 (emphasis added)).  These and all other rights to which SRP is entitled 

under the 1969 Lease also extend to SRP’s agents and contractors (such as Headwaters).  

(Ex. 1 at § 11).  The 1969 Lease was approved by the Secretary.  (Ex. 1 at p. 70).   

 In conjunction with the 1969 Lease, the Secretary granted to the Participants 

easements and rights-of-way to the leased lands pursuant to 25 U.S.C. § 323 (“the § 323 

Grant,” attached to Appendix as Exhibit 2).  The Secretary determined that the 

construction, maintenance and operation of NGS would benefit the Navajo Nation and 

would foster the development of resources of the Navajo reservation, and made the § 323 

Grant to induce the Participants to proceed with the development of NGS.  (Ex. 2 at p. 3).  

The § 323 Grant gave to the Participants the rights of “quiet enjoyment and peaceful and 

exclusive possession of the Granted Lands.”  (Ex. 2 at § 21).  In reliance on the 1969 
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Lease and the § 323 Grant, SRP and the other Participants have invested in excess of $1.1 

billion in the construction of NGS.  Moreover, the Participants have fully complied with 

their obligations under the 1969 Lease. 

 B. The Navajo Preference in Employment Act 

 In 1985, the Navajo Nation enacted an ordinance entitled the Navajo Preference in 

Employment Act (“NPEA”) which, among other things, purports to require all employers 

doing business on or near the Navajo reservation to give certain preferences in 

employment to Navajos, pay a “prevailing wage” established by the ONLR, and not 

terminate an employment relationship “without cause.”  The NPEA authorizes the ONLR 

to investigate complaints.  It also authorizes the NNLC to conduct hearings on complaints 

and, if it finds a violation of NPEA, issue remedial orders which may include orders of 

back pay, reinstatement, directed hiring, displacement of non-Navajo employees, 

injunctive relief and civil fines. 

 Shortly after NPEA was enacted, disputes arose between the Navajo Nation and 

SRP as to whether NPEA applied to SRP.  SRP has consistently asserted that ONLR and 

NNLC lack jurisdiction to enforce NPEA at NGS.  However, without waiving any rights 

to assert their respective positions, the Navajo Nation and SRP were able to avoid for 

many years legal disputes on this issue by cooperatively developing a preference plan 

which SRP adopted in 1987.  (See Appendix Exhibits 3-5). 

 C. The Thinn and Gonnie Claims 

 On December 2, 2004, Leonard Thinn, a former SRP employee at NGS who is 

Case 3:08-cv-08028-JAT   Document 5   Filed 03/03/08   Page 6 of 18



 

 7 
3123327v1(42000.8024) 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

Navajo, filed a charge with the ONLR, alleging SRP’s termination of his employment 

violated NPEA.  The ONLR determined there was probable cause to believe SRP had 

violated NPEA and issued a Notice of Right to Sue to Thinn.  Thinn then filed a 

complaint against SRP with the NNLC.  The NNLC granted SRP’s motion to dismiss 

based on the non-regulation provision of the 1969 Lease, and dismissed Thinn’s 

complaint for lack of jurisdiction.  (See Appendix Exhibit 6). 

 Similarly, on March 2, 2005, Sarah Gonnie, a former employee of Headwaters at 

NGS who is Navajo, filed a charge with the ONLR, alleging violations of NPEA.  The 

ONLR issued a Notice of Right to Proceed to Gonnie, and she filed a complaint against 

Headwaters with the NNLC.  Headwaters filed a motion to dismiss for lack of 

jurisdiction, which motion the NNLC also granted.  (See Appendix Exhibit 7). 

 Thinn and Gonnie then appealed the jurisdictional issue to the NNSC.  That court 

held that NPEA applies to SRP and Headwaters notwithstanding the non-regulation 

provision of the 1969 Lease.  It therefore reversed the NNLC’s dismissals and remanded 

to the NNLC for further proceedings on the merits of the Thinn and Gonnie claims.  (See 

Appendix Exhibit 9). 

 On January 25, 2008, the NNLC issued notices of hearing in the Thinn and Gonnie 

matters for April 8, 2008 and April 2, 2008, respectively.  (See Appendix Exhibits 10-

11).  SRP has invoked dispute resolution procedures with the Secretary, under the 1969 

Lease (see Appendix Exhibit 12), and both SRP and Headwaters have moved the NNLC 

to stay the April hearings in deference to the dispute resolution procedures under the 
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1969 Lease.  (See Appendix Exhibits 13-15).  The NNLC denied the motions to stay by 

orders dated February 27, 2008.  (See Appendix Exhibits 16-17). 

III. ARGUMENT - THE COURT SHOULD ISSUE A PRELIMINARY 
INJUNCTION 

 SRP, the other Participants, and their contractors (including Headwaters), have a 

legitimate interest in protecting their rights contained in the 1969 Lease.  The Navajo 

Nation properly entered into the 1969 Lease with SRP, and the Navajo Nation has 

obtained numerous benefits from the 1969 Lease.  The tribal Defendants are now 

threatening to take actions in the employment arena that are contrary to the 1969 Lease.  

The Court should enjoin the Defendants from taking such actions while Plaintiffs pursue 

the alternative dispute remedies provided in the 1969 Lease and, if necessary, while this 

Court considers and decides the issues in this action. 

 A. Standard for Obtaining Preliminary Injunction 

 Plaintiffs are entitled to a preliminary injunction if they demonstrate “either:  (1) a 

likelihood of success on the merits and the possibility of irreparable injury; or (2) . . . 

serious questions going to the merits . . . and the balance of hardships tips sharply in 

[Plaintiffs’] favor.”  Clear Channel Outdoor Inc. v. City of Los Angeles, 340 F.3d 810, 

813 (9th Cir. 2003); Southwest Voter Registration Education Project v. Shelley, 344 F.3d 

914 (9th Cir. 2003).  These two tests are at opposite ends of a continuum, so that the 

stronger the likelihood of success on the merits, the less relative hardship to the plaintiff 

must be shown.  See Clear Channel, 340 F.3d at 813; Southwest Voter, 344 F.3d at 918.   
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B. Plaintiffs Have a Strong Likelihood of Prevailing on the Merits 
 

 It is now beyond dispute that the issue raised in this litigation -- whether the tribal 

official defendants have acted or are threatening to act in excess of their lawful juris-

diction – is a question of federal law.  National Farmers Union Ins. Cos. v. Crow Tribe, 

471 U.S. 845, 852, 105 S. Ct. 2447, 2452 (1985) (“The question whether an Indian tribe 

retains the power to compel a non-Indian property owner to submit to the civil juris-

diction of a tribal court is one that must be answered by reference to federal law and is a 

‘federal question’ under [28 U.S.C.] § 1331.”); Peabody Coal Co. v. Navajo Nation, 373 

F.3d 945, 952 (9th Cir. 2004) (“Whether a tribal court may assert jurisdiction over non-

Natives is certainly a question of federal law . . . .”), cert. denied 543 U.S. 1054 (2005). 

 Plaintiffs are clearly likely to prevail on the merits on this issue of federal law 

because the outcome in this case is controlled by the Ninth Circuit’s decision in Arizona 

Public Service Co. v. Aspaas, 77 F.3d 1128 (9th Cir. 1996).1  Aspaas involved a nearly 

identical non-regulation covenant in a lease between the Navajo Nation and Arizona 

Public Service Company (“APS”) for the land on which the Four Corners power plant is 

located.  Relying on Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 102 S. Ct. 894 

(1982), the Ninth Circuit held that the non-regulation covenant was an unmistakable 

waiver of whatever power the Navajo Nation otherwise would have had to regulate 

APS’s employment decisions at the plant.  Aspaas, 77 F.3d at 1135.  In so holding, 

                                              
1 The NNLC (see Appendix Exhibits 6-7) and even the Navajo Nation Department of 
Justice (see Appendix Exhibit 8) recognized that Aspaas is persuasive and governs the 
analysis in this case. 
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Aspaas rejected the Navajo Nation’s argument that its Tribal Council lacked authority to 

waive sovereign police power in lease agreements, characterizing that argument as 

“untenable.”  Id.   

 Furthermore, the United States Supreme Court’s decision in Montana v. United 

States, 450 U.S. 544, 101 S. Ct. 1245 (1981), and its progeny – particularly those decided 

since Aspaas – also demonstrate that Plaintiffs are likely to prevail on the merits.  In 

Montana, the Supreme Court noted that “through their original incorporation into the 

United States as well as through specific treaties and statutes, Indian tribes have lost 

many of the attributes of sovereignty,” id. at 563, 101 S. Ct. at 1245, and “concluded that 

the inherent sovereignty of Indian tribes was limited to ‘their members and their 

territory’; ‘Exercise of tribal power beyond what is necessary to protect tribal self-

government or to control internal relations is inconsistent with the dependent status of the 

tribes.’”  Atkinson Trading Co. v. Shirley, 532 U.S. 645, 650-51, 121 S. Ct. 1825, 1830 

(2001) (quoting Montana, 490 U.S. at 564, 101 S. Ct. at 1245).   

 Montana established the analytical framework for deciding when a tribe has 

retained inherent sovereign authority over the activities of nonmembers like SRP and 

Headwaters.  The general rule is that “the inherent sovereign powers of an Indian tribe do 

not extend to the activities of nonmembers of the tribe.”  Id. at 565, 101 S. Ct. at 1258 

(emphasis added).  That general rule applies regardless of whether the activities the tribe 

seeks to regulate occur on tribal land or non-Indian fee lands, or anything in between.  

Nevada v. Hicks, 533 U.S. 353, 359-60, 121 S. Ct. 2304, 2310 (2001) (“the general rule 

Case 3:08-cv-08028-JAT   Document 5   Filed 03/03/08   Page 10 of 18



 

 11 
3123327v1(42000.8024) 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

of Montana applies to both Indian and non-Indian land”); Strate v. A-1 Contractors, 520 

U.S. 438, 454, 117 S. Ct. 1404, 1413 (1997) (tribal land for which the federal government 

granted a right-of-way to the State is “equivalent, for nonmember governance purposes, 

to alienated, non-Indian land”).  Montana recognizes only two narrow exceptions to that 

general rule: 

To be sure, Indian tribes retain inherent sovereign power to 
exercise some forms of civil jurisdiction over non-Indians on 
their reservations, even on non-Indian fee lands.  [1] A tribe 
may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships 
with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements.  [2] A tribe may also 
retain inherent power to exercise civil authority over the 
conduct of non-Indians on fee lands within its reservation 
when that conduct threatens or has some direct effect on the 
political integrity, the economic security, or the health or 
welfare of the tribe. 

Id. at 565-66, 101 S. Ct. at 1258 (citations omitted).  Neither exception applies here. 

 The Montana rule’s first exception recognizes that a non-Indian entity may be 

subject to some regulation by the tribe as a result of entering into a consensual 

relationship (such as a lease) with the tribe.  However, this exception is limited by the 

requirement “that the tax or regulation imposed by the Indian tribe have a nexus to the 

consensual relationship itself.”  Atkinson Trading Co. v. Shirley, 532 U.S. 645, 656, 121 

S. Ct. 1825, 1833 (2001). 

 In this case, there is no question that SRP and the other Participants entered into a 

consensual relationship with the Navajo Nation when they entered into the 1969 Lease.  

However, that consensual relationship itself expressly provides that the Navajo Nation 
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“will not directly or indirectly regulate or attempt to regulate the Lessees in the 

construction, maintenance or operation” of NGS, “other than as expressly set out in this 

Lease.”  Thus, SRP “cannot be said to have consented” to the Navajo Nation’s regulation 

of its employment practices at NGS by entering into the 1969 Lease, see Atkinson, 532 

U.S. at 657, 121 S. Ct. at 1834; to the contrary, the Navajo Nation’s covenant not to 

regulate or even attempt to regulate is an express component of the consensual 

relationship.  Accordingly, the 1969 Lease cannot be the basis for the Navajo Nation to 

claim additional regulatory authority under Montana’s first exception because that very 

lease disclaims such authority.   

 The Montana rule’s second exception also has no application to this case.  

Clarifying the limited scope of this exception, the Supreme Court stated: 

 Read in isolation, the Montana rule’s second exception 
can be misperceived.  Key to its proper application, however, 
is the Court’s preface:  “Indian tribes retain inherent power to 
punish tribal offenders, to determine tribal membership, to 
regulate domestic relations among members, and to prescribe 
rules of inheritance for members.  But a tribe’s inherent 
power does not reach beyond what is necessary to protect 
tribal self-government or to control internal relations.” 

Strate, 520 U.S. at 459, 117 S. Ct. at 1416 (Court’s internal edits omitted).  Addressing 

this exception, the Court also later clarified:  “Tribal assertion of regulatory authority 

over nonmembers must be connected to th[e] right of the Indians to make their own laws 

and be governed by them.”  Hicks, 533 U.S. at 361, 121 S. Ct. at 2311. 

 Applying this standard, the court in MacArthur v. San Juan County, 497 F.3d 1057 

(10th Cir. 2007), held that the second exception did not apply to facts very similar to those 

Case 3:08-cv-08028-JAT   Document 5   Filed 03/03/08   Page 12 of 18



 

 13 
3123327v1(42000.8024) 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

in this case.  The plaintiffs in that case, some of whom were Navajo employees of San 

Juan Health Services District (“SJHSD”), obtained a preliminary injunction against 

SJHSD in Navajo tribal court and sought to enforce it in federal court.  The Tenth Circuit 

affirmed the district court’s refusal to enforce the Navajo Court’s injunctive relief 

because the tribal court lacked adjudicatory authority over SJHSD.  Explaining why that 

case did not fit within the Montana rule’s second exception, the court stated: 

Despite Plaintiffs’ attempts to make more of it, this case 
essentially boils down to an employment dispute between 
SJHSD and three of its former employees, two of whom 
happen to be enrolled members of the Navajo Nation.  While 
the Navajo Nation undoubtedly has an interest in regulating 
employment relationships between its members and non-
Indian employers on the reservation, that interest is not so 
substantial in this case as to affect the Nation’s right to make 
its own laws and be governed by them.  . . . The right at issue 
in this case is the Navajo Nation’s claimed right to make its 
own laws and have others be governed by them, not the right 
to self-government. 

Id. at 1075 (emphasis in original).  Similarly, this case arises not out of efforts by Navajo 

Nation to govern itself, but out of tribal officials’ efforts to require Plaintiffs to comply 

with a tribal ordinance, NPEA.  Thus, Montana’s second exception does not apply. 

 The Supreme Court has also clarified that when the tribe lacks the power to assert 

a landowner’s right to occupy and exclude others from the land at issue, that “may 

sometimes be a dispositive factor” also leading to the conclusion that the second 

exception does not apply.  See Nevada v. Hicks, 533 U.S. 353, 360, 121 S. Ct. 2304, 2310 

(2001); see also Strate, 520 U.S. at 454, 456, 117 S. Ct. at 1413-14 (by virtue of a 

federally-granted right-of-way, to which the tribes had consented, the tribes “cannot 
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assert a landowner’s right to occupy and exclude,” and therefore the tribal court lack 

jurisdiction because the portion of highway built on the right-of-way was “equivalent, for 

nonmember governance purposes, to alienated, non-Indian land”); South Dakota v. 

Bourland, 508 U.S. 679, 689, 1138 S. Ct. 2309, 2316-17 (1993) (tribe’s loss of “right of 

absolute and exclusive use and occupation . . . implies the loss of regulatory jurisdiction 

over the use of the land by others”). 

 In this case, the § 323 Grant, to which the Navajo Nation consented, expressly 

gives SRP and the other Participants the rights of “quiet enjoyment and peaceful and 

exclusive possession” of the lands on which NGS is built.  Consequently, regulation of 

employment decisions at NGS is not necessary to protect tribal self-government or to 

control internal relations. 

 Accordingly, for all the reasons discussed above, Plaintiffs have a very strong 

likelihood of succeeding on the merits in this case.  

C. Plaintiffs Will Suffer Irreparable Harm if Defendants Are Not 
Enjoined 

 As set forth above, Plaintiffs have a strong likelihood of succeeding on the merits.  

At this stage therefore, Plaintiffs need show only the possibility of irreparable harm.  

Clear Channel Outdoor, 340 F.3d at 813. 

 Plaintiffs are easily able to show the possibility of irreparable harm.  If the NNLC 

hearings concerning the Thinn and Gonnie claims are allowed to proceed, it will destroy 

Plaintiffs’ right to be free from the tribal regulation to which Plaintiffs are entitled under 

the 1969 Lease and § 323 Grant, and will open the door to regulation of NGS 
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employment issues by Navajo authorities.  This treat of harm is both significant and 

unquantifiable.  SRP and the other Participants bargained for the right to be free of such 

regulation, it was granted to them in the 1969 Lease and § 323 Grant, and they have 

relied on it in constructing and operating NGS.  SRP and the other Participants agreed to 

give preference in employment to Navajos on the condition that they and their contractors 

would not be subject to having any aspect of the operation of NGS (including, most 

especially, employment matters) regulated by the Navajo Nation courts or legal system.   

 Absent injunctive relief, SRP has and will also spend considerable time and 

resources in defending such actions.  Because the Navajo Nation (and even the Tribal 

Defendants) enjoy sovereign immunity from suit for monetary damages, this harm is 

necessarily irreparable.  Prairie Bank of Potawatomi Indians v. Pierce, 253 F.3d 1234, 

1251 (10th Cir. 2001) (affirming finding of irreparable harm to tribe because of state 

sovereign immunity); Wisconsin v. Stockbridge-Munsee Community, 67 F. Supp. 2d 990, 

1019-20 (E.D. Wis. 1999) (finding irreparable harm because of tribal sovereign 

immunity).  

 As in Aspaas, the Tribal Defendants are proceeding in excess of their jurisdiction, 

in violation of law, and should be enjoined.  Enforcement of NPEA by Navajo officials 

will have a negative impact on the operations of NGS.  When a government official is 

proceeding in an arbitrary manner, the proper remedy is an injunction.  See U.S. v. 

Central Eureka Mining Co., 357 U.S. 155, 166 n.12, 78 S. Ct. 1097, 1103 n.12 (1958); 

Seneca-Cayuga Tribe of Oklahoma v. Oklahoma, 874 F.2d 709, 716 (10th Cir. 1989) (fact 
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that “…Tribes would be forced to expand time and effort on litigation in a court that does 

not have jurisdiction over them,” supports issuance of preliminary injunction).  Because 

of this, Plaintiffs have and will suffer irreparable injury, and have no adequate remedy at 

law, unless the injunctive relief they seek is ordered.  Stockbridge-Munsee, 67 F. Supp. 

2d at 1020. 

 Unless enjoined, there is clearly the possibility that Plaintiffs will be irreparably 

harmed because the non-regulation clause will be undone, and because the efficient 

operation of NGS will suffer.  In addition, monetary damages are not available because of 

tribal sovereign immunity. 

 D. The Balance of Hardships Tips in Plaintiffs’ Favor 

 The balance of hardships tips in favor of the Plaintiffs here because of the 

disruption of the operations of NGS if the Navajo Nation is able to regulate employment 

matters at NGS.  Because Thinn, Gonnie, and any other potential employee/plaintiff 

would have all of the State and federal rights that any non-Navajo would have in the 

employment area, there is no hardship to them or to the other Defendants if the 

bargained-away right of the Navajo Nation to intervene in employment matters at NGS is 

not available to such employee/plaintiffs.  Indeed, NGS has operated for decades without 

employment relations being subject to Navajo regulations. 

 E. The Public Interest Supports Granting Plaintiff Injunctive Relief 

 Granting a preliminary injunction to Plaintiffs in this matter would serve the 

public interest.  The public has an interest in the sanctity of contract, and in the efficient 
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operation of NGS under the terms and conditions agreed to by SRP and the Navajo 

Nation as set forth in the 1969 Lease, and approved by the Secretary of the Interior.  As 

set forth above, Thinn, Gonnie and any other workers at NGS are not without a remedy.  

NGS has been operating successfully for decades and has provided many benefits to the 

public and to the Navajo Nation and its people under the terms of the 1969 Lease.  The 

public interest would suffer if the efficient operations of NGS were undermined. 

IV. CONCLUSION 

 Plaintiffs are entitled to the preliminary injunction against the Defendants prayed 

for above and in the Verified Complaint in order to protect Plaintiffs from unlawful 

assertions of tribal jurisdiction and regulation until Plaintiffs obtain permanent relief 

through either the dispute resolution procedures provided in the 1969 Lease or this 

Court’s determination of this action on the merits.  Accordingly, Plaintiffs request that 

this Court order the requested injunctive relief, together with all other and further 

appropriate relief. 

 DATED this 3rd day of March, 2008. 

 
JENNINGS, STROUSS & SALMON, P.L.C. 
 

By   s/ John J. Egbert    
John J. Egbert 
Paul G. Johnson 
The Collier Center, 11th Floor 
201 East Washington Street 
Phoenix, Arizona  85004-2385 
Attorneys for Plaintiff SRP 
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SNELL & WILMER, LLP 

By     s/Lisa M. Coulter (with permission)   
Lisa M. Coulter 
One Arizona Center 
400 East Van Buren 
Phoenix, Arizona  85004-2202 
Attorneys for Plaintiff Headwaters 
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IN THE UNITED STATES DISTRICT COURT 

 
FOR THE DISTRICT OF ARIZONA 

 

Salt River Project Agricultural Improvement 
and Power District, a municipal corporation 
and political subdivision of the State of 
Arizona, Headwaters Resources, Inc., a Utah 
corporation, 
 

 Plaintiffs, 
 
v. 
 
Reynold R. Lee, Casey Watchman, Woody 
Lee, Peterson Yazzie, Evelyn Meadows, 
Honorable Herb Yazzie, Honorable Louise 
G. Grant, Honorable Eleanor Shirley, 
Leonard Thinn and Sarah Gonnie, 
 

 Defendants.

No. CV 08-8028-PCT-JAT
 
 
 
 

PERMANENT INJUNCTION 
 
 
 
 
 

 

 

Defendants Reynold R. Lee, Casey Watchmen, Woody Lee, Peterson Yazzie, 

Evelyn Meadows, Honorable Herb Yazzie, Honorable Louise G. Grant, and Honorable 

Eleanor Shirley, acting in their official capacities as representatives of the Navajo Nation, 

are permanently enjoined during the term of the 1969 Lease and except as provided in the 

1969 Lease, from (1) commencing, prosecuting, maintaining or considering any tribal 

proceedings against SRP, the other Participants, and/or their contractors (including 

Headwaters), seeking to regulate the operation of NGS related to employment relations; 

(2) applying the NPEA against SPR, the other Participants, and/or their contractors 
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(including Headwaters) with respect to the operation of NGS; and (3) regulating or 

attempting to regulate, directly or indirectly, the operation of NGS by SPR, the other 

Participants, and/or their contractors (including Headwaters), related to employment 

relations at NGS. 

Dated this 28th day of January, 2013. 
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