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5:  The Department acknowledges this concern and recognizes that a number of Tribes have been unable to use their entitlement to date.  The Department is committed to making progress to help Tribes make better use of their water rights.  In the Upper Colorado Region, Reclamation and the Department have undertaken numerous efforts to pursue opportunities for the Ten Tribes to utilize their water rights.  Implementation of water right settlements for both the Northern Ute Tribe and the Jicarilla Apache Tribe continues to be a focus of the Department, along with seeking final implementation of the Colorado Ute settlement.  In addition, the Department is working with the Navajo Nation on reapportionment of the Navajo Reservoir, which will assist efforts to move the Navajo Indian Irrigation Project towards completion.  Efforts also continue on a settlement of the Little Colorado River.In the Lower Colorado Region, Reclamation and the Department have likewise undertaken numerous efforts to pursue opportunities for various Tribes to utilize their water rights.  The Department has worked for years to address the needs of Lower Basin Tribes served by the Central Arizona Project in a comprehensive Arizona Water Rights Settlement.  For example, recently this effort led to introduction of a bill in Congress that would address the claims of the Gila River Indian Community, resolving the largest Indian water rights claim in the western United States.
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6:  The Department does not believe this proposed action would preclude the Tribes or any entitlement holder from using their Colorado River entitlement.  The interim surplus criteria will not alter the quantity or priority of Tribal entitlements.  In fact, as noted by the description of the Tribes' water rights in Section 3.14, the Tribes have the highest priority water rights on the Colorado River.  Surplus determinations have been made by the Secretary since 1996, and surplus water supplies have been utilized by valid Colorado River contractors under the Secretary's annual surplus determinations since that date.  Adoption of ISC will not make any additional surplus water available as compared with current conditions, but rather will provide more objective criteria for surplus determinations and will quantify the amounts of surplus water to be made available on an annual basis.  Reclamation does not believe that identifying the limited amounts of surplus water will provide any additional disincentives for Tribal water development.  Interim surplus criteria is also intended to complement efforts by Califormia to reduce its over reliance on surplus water.  The selection of any of the alternatives of this proposed action does not preclude any entitlement holder from using its water rights.7: The Department does not believe mitigation is warranted based upon the Department's conclusion that the proposed action will not adversely affect the water rights of the Tribes (or any entitlement holder).
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8:  Reclamation disagrees with the commentor's opinion that the ITA analysis is deficient and the environmental impact of the proposed action is insufficient.  To meet the requirements of NEPA, it is common practice to update DEIS information in the FEIS as was the case on Tribal water rights and uses. Reclamation has used the best information available in the DEIS and has updated the ITA section appropriately.  The  determination of Tribal water rights and uses are legal matters beyond the scope of the proposed action.  The NEPA process is not the vehicle to determine water rights of any party.  Reclamation did not exclude identification or analysis of Tribal water rights or uses in the DEIS.  The DEIS and FEIS  identifies and appropriately analyzes impacts to Tribal water rights based on information available to Reclamation, thus Reclamation believes it is not required to recirculate a revised DEIS.




