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through reduction of nonindigenous species and by reestablishment of new populations and
other rccovery actions., There arc multiplc actions that have been completed and arc being
planned that will help recover the loach minnow (Appendix 4).

12) The PCE for designated critical habitat for Gila chub, spikedace, loach minnow, and
razorback sucker that calls for areas free of nonindigenous species will be negatively affected
by the proposed action, at least for an interim period. There will also be direct and indirect
adverse effects from barrier construction that will be temporary. The various proposed
conservation measures will minimize the impacts of nonindigenous species whose movement
is facilitated by CAP-associated facilities. However, there will be an interim period of
negative effects. The long-term effects to critical habitat for those species should be
beneficial, through construction of barriers and management against nonindigenous species.

13) The other PCEs [or the four species should only have minor impacts from the proposed
action, most of which will be minimized by the proposed conservation measures.

We assume that the proposcd action, including all intcrrelated and interdependent and
cumulative effects will be similar to what is described in the biological assessment (USBR 2006)
and in this biological opinion.

INCIDENTAL TAKE STATEMENT

Scetions 4(d) and 9 of the Endangered Species Act, as amended, prohibit taking (harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture or collect, or attempt to engage in any such con-
duct) of listed species of fish or wildlife without a special exemption, “Harm™ is further defined
to include significant habitat modification or degradation that results in death or injury to listed
species by significantly impairing behavioral patterns such as breeding, feeding, or sheltering.
“Harass™ is defined as actions that create the likelihood of injury to listed species to such an
extent as to significantly disrupt normal behavior patterns that include, but are not limited to,
breeding, feeding or sheliering. Incidental take is any take of listed animal species that resulls
from, but is not the purpose of, carrying out an otherwise lawful activity conducted by the
Federal agency or the applicant. Under the terms of section 7(b){4) and section 7(0)(2), taking
that is incidental to, and not intended as part of, the agency action is not considered a prohibited
taking provided that such taking is in compliance with the terms and conditicns of this incidental
tuke statement.

The measures described below are non-discretionary, and must be implemented by the agency so
that they become binding conditions aof any grant or permit issued to, or agreement entered into,
with the applicants, as appropriate, for the exemption in section 7(0)(2) to apply. In regard to
portions of this statcment applicable to the applicants, Reclamation has a continuing duty to
regulate the activity covered by this incidental take statement. If Reclamation (1) fails to require
the applicants (o adhere to the terms and conditions of the incidental take statement through
enforceable terms that are added to the permit or grant document, or (2) fails to retain oversight
to ensure compliance with these terms and conditions, the protective coverage of scction 7(0)(2)
may lapse.
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Quantifying take is not scientifically defensible or is exiraordinarily difficult for the reasons
specified above. We therefore propose to base reinitiation of consultation for exceedance of
incidental take on whether extirpation of important populations or significant population declines
of the listed species occur as a result of CAP-mediated activities. Such changes in populations of
the listed species will be determined through monitoring, and we believe that this monitoring and
any reinitiation would allow us to assist Reclamation in avoiding jeopardy to these species. Wec
believe this is a scientifically defensible mechanism to avoid violation of ESA Section 7(a)(2).

During fish barrier construction, take may also occur due to destruction or alteration of habitat
resulting from modification or destabilization of the substrate, channel, streambanks, and riparian
vegetation. Reclamation will make efforts to site barriers in locations where impacts to the
native fish population will be minimized, Nevertheless, and such habitat loss would alter
behavioral patterns, food availability, access to cover, and availability of habital, (hus reducing
survival of individual fish and frogs and potentially reducing or precluding reproduction. The
anticipated level of take from barrier construction is also difficult to determine because the
specific locations of some of the barriers are currently unknown, and because of the technical
difficulties in determining population numbers and mortalities, difficulties in detecting dead or
dying individuals, natural population fluctuations, and confounding natural and human-caused -
factors. The species that may be taken will vary from barricr to barricr. Therefore, anticipated
take of these species is indexed to the total aquatic community and habitat for barrier
construction. Anticipated take for spikedace, loach minnow, Gila topminnow, razorback sucker,
Chiricahua leopard frog, and Gila chub will be considered to have been exceeded if any of the
following conditions occur:

1. If at any time during the life of the project, nonindigenous species of concern are determined
by FWS and BR, in consultation with the CAP Technical and Policy Committees, to havc
come from the CAP or through CAP associated pathways, and caused the extirpation of
populations at occupied sites listed below. The nonindigenous species of concern are those
that are predators of or competitors with the six spccics, or those that disrupt the functioning
of aquatic systems where these species occur,

1.1. For Gila topminnow, any one level 2 population (as defined by the 1999 draft revised
recovery plan); or any three level 3 populations reestablished within any onc recovery
unit (currently there are four: upper Gila River basin, San Pedro basin, SCR basin, and
the lower Gila River basin [Service files]). Definitions of the population levels are
found in Appendix 5.

1.2. For spikedace or loach minnow, any single population which has become established
through reestablishment efforts.

1.3. Tor Gila chub, any population in the Agua Fria, Gila, or San Pedro river basins (as
defined in the final rule listing the species, FR 70 66664).

1.4. For Chiricahua leopard frog, two populations within any one recovery unit identified in
the recovery plan (USFWS 2007).
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2. If at any time during the life of the project, nonindigenous species of concern are determined
by FWS and BR, in consultation with the CAP Technical and Policy Committees, io have
come from the CAP or through CAP associated pathways, and caused significant declines to
the listed species. A significant decline could be a decline across the species’ range or it may
be a significant decling in one very important population (e.g., Aravaipa spikcdace). A
significant decline may be one that makes the conservation and recovery of that species in
doubt, or that could lead to the change in species’ status from threalened 1o endangered. The
nonindigenous species of concern are those that are predators of or competitors with the six
species, or those that disrupt the functioning of aquatic systems where these species occur.

3. If at any time during barrier activities (including pre-construction, construction, operation,
and maintenance), any one or more of the following conditions occur in areas occupied by
the listed specics addressed in this BO:

3.1. More than 25 dead native fish or five dcad native ranid frogs or larvae are found in the
arca of barrier construction activities or within 500 yards (460 meters) downstream. The
purpose of this term and condition is to detect and control events that may result in take
in the aquatic faunal community, such as a spill of toxic materials. Thus, we will
consider the death of any native species of fish or native ranid frogs to indicate an
exceedance of anticipated take of the listed species.

The reasonable and prudent measures, with their implementing terms and conditions, are
designed to minimize incidental take that might otherwise result from the proposed action. Tf,
during the course of the action, the level of incidental take is exceeded, such incidental take
would represent new information requiring revicw of the reasonable and prudent measures
provided. Reclamation must immediately provide an explanation of the causes of the taking and
review with us the need for possible modification of the reasonable and prudent mcasures. '

Effect of the take

In this biclogical opinion, we determine that the level of anticipated take is not likely to result in
jeopardy to spikedace, loach minnow, Gila topminnow, razorback sucker, Gila chub, or
Chiricahua leopard frog, or to adversely modify the critical habitat of any of those species with
such designations. However, dependent on the overall status and baseline of the listed species,
the loss of the lollowing populations may require reinitiation of this Biological Opinion:

s any natural population of Gila topminnow, spikedace, and loach minnow;

¢ For Chiricahua leopard frog, any of the following populations: upper Cienega Creek;
Blue River above the San Francisco River confluence; right and left prongs of Dix Creek;
Coal Creek (Apache-Sitgreaves National Forest); Three Forks (Black River); Crouch,
Gentry, or Cherry creeks (Tonto National Forest); and Gila River and tributaries in the
Gila Wilderness.
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e For Gila Chub: any population in the Verde or Santa Cruz drainage basins; any 2
populations in the Agua Fria, Gila, or San Pcdro river basins (as defined in the final rule
listing the species, FR 70 66664).

Reasonable and prudent measures and terms and conditions

We believe the following reasonable and prudent measures and tcrms and conditions are
necessary and appropriate to minimize the incidental take authorized by this biological opinion.
To be exempt from the prohibitions of section 9 of the Act, Reclamation is responsible for
compliance with the [ollowing terms and conditions, which implement the reasonable and
prudent measures. These terms and conditions are nondiscretionary.

1. We believe the conservation measures of the proposed action include all measures
necessary and appropriate to minimize take from that portion of the action rclatcd to
nonindigenous aquatic species predation, disease, competition, harassment, habitat
alteration, disease transmission, and hybridization. Reclamation shall ensure that Gila
topminnow and the Santa Cruz basin are considered in the allocation of funds used for
minimizing the effects of the proposed action.

1.1.  Implementation of the proposed conservation measures will constitute the terms
and conditions implementing reasonable and prudent measure 1.

1.2. A minimum of eight percent each of the nonindigenous species management and
recovery funds will be spent on actions in the SCR subbasin, as measured over a
S-vear period, beginning with fiscal year 2008. The CAP Policy Committee can
approve vatiances to this term and condition as needed.

1.3, A minimum of eight percent each of the nonindigenous species management and
recovery funds will be spent on actions on the Gila topminnow, as mcasured over
a 5-year period, beginning with fiscal year 2008. The CAP Policy Committee can
approve variances to this term and condition as needed.

2. For the take related to implementation of the conservation measures, we provide the
following reasonable and prudent measures and terms and conditions. In areas occupied
by listed species addressed in this BO:

2.1.  Conduct all proposed actions in a manner that will minimize direct mortality of
spikedace, loach minnow, Gila topminnow, razorback sucker, Chiricahua leopard
frog, and Gila chub.

2.1.1 All reasonable efforts will be made to minimize activities within the
watcrs of the streams in which the fish barriers are constructed. This includes
pre-construction investigations, barrier construction, and barrier maintenance, but
does not include species monitoring, which is covered by a 10(a)(1)}(A) permit.
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2.1.2  All reasonable efforts will be made to minimize activities in the stream
channel during the reproductive season of any of the above six species that are in
the action area of any particular barrier. This includes pre-construction and
barricr maintenance activities, but does not include species monitoring. We
recognize that barrier construction is a lengthy process, and it may not be possible
to avoid work during reproduction of all listed species present.

2.1.3 Al reasonable efforts shall be made to ensure that pollutants do not enter
surface waters during any barrier investigation, construction, or maintenance
activities. No toxic chemicals (including petroleum products) shall be stored or
deposited within the floodplain. An appropriate spill response kit for cleaning up
accidental releases of toxic chemicals will be available at the work site whenever
work is ongoing, and at least one person present shall have training in use of that
kit.

2.1.4 To the extent practical and applicable, recommended conservation
measures in Appendix I of the Chiricahua leopard frog recovery plan will be
implemented during barrier construction in areas occupicd by the frog.

Conduct all proposed actions in a manner that will minimize loss and alteration ol
the habitat (including the aquatic faunal community) of spikedace, loach minnow,
Gila topminnow, razorback sucker, Chiricahua leopard frog, and Gila chub.

2.2.1 All reasonable efforts will be made to minimize damage to, or loss of,
riparian vegetation in streams where fish barriers are constructed. This includes
pre-construction investigations, barrier construction, and barrier maintenance.

2.2.2  Whenever barrier pre-construction investigations, construction, or
maintenance are conducted in previously unroaded areas or areas closed to
vehicular use, all reasonable efforts will be made o obliterate roads, vehiclc
tracks, or other signs of activity that would encourage non-authorized people to
drive in or enter the area. This will be done after each substantially segregated
activity, such as between pre-construction activities and construction or between
maintenance activities. A road constructed or improved for barrier installation
can be kept open for maintenance, if Reclamation, the Service, and the land
management cntity agree that this is appropriate.

2.2.3  All reasonable efforts will be made to minimize channel and floodplain
alterations during barrier pre-construction, construction, and maintenance
activities.

Monitor the fish and frog communities and habitat to document levels of
incidental take.

2.3.1 At all times when barrier pre-construction, construction, operation, or
maintenance activities are ongoing, reasonable efforts shall be maintained to
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monitor for the presence of dead or dying fish and ranid frogs in, or within 500
yards (460 meters) downstream of, the project area. The Service shall be notified
immediately, by telephone, upon detcction of morc than 25 dead or dying fish and
five (5) ranid frogs of any species. Operations must be stopped between the
detection, determination, and resolution of the cause of lhe morialities.

2.3.2 A qualified aquatic biologist shall be available to advise and assist in
application of these terms and conditions. The biologist does not need to be on-
site during all project activities, but must provide training to on-site personnel in
how to implement the terms and condilions.

2.4  Maintain complete and accurate records of actions that resulted in take of
spikedace, loach minnow, Gila topminnow, razorback sucker, Chiricahua leopard
frog, and Gila chub.

2.4.1. A written report shall be submitted to us annually documenting
noteworthy CAP activities for the year, any incidental take, and
implementation of the conservation measures. The report will include a
discussion of compliance with the above terms and conditions.

Disposition of dead or injured listed animals

Upon locating a dead or injured threatened or endangered animal, initial notification must be
made to the Service's Division of Law Enforcement, I'ederal Building, Room 8, 26 North
McDonald, Mesa, Arizona (480-835-8289) within three working days of its finding. Written
notification must be made within five calendar days and include the date, time, and location of
the animal, a photograph, and any other pertinent information. Care must be taken in handling
injured animals to ensure effective treatment and care, and in handling dead specimens to
preserve biological material in the best possible condition. If feasible, the remains of intact
specimens of listed animal species shall be submitted to educational or rescarch institutions
holding appropriate State and Federal permits. If such institutions are not available, the
information noted above shall be obtained and the carcass lefl in place.

Arrangements regarding proper disposition of potential museum specimens shall be made with
the institution before implementation of the action. Injured animals should be transported to a
qualified veterinarian by a qualified biologist. Should any treated listed animal survive, the
Service should be contacted regarding the final disposition ol the animal,

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Endangered Species Act directs Federal agencies to utilize their authorities
to further the purposes of the Act by carrying out conservation programs for the benefit of
cndangered and threatened species. The term conservation recommendations has been defined
as Service suggestions regarding discretionary activities to minimize or avoid adverse effects of
a proposcd action on listed species or critical habitat or regarding the development of
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information. Reccommendations provided here relate only to the proposed action and do not
necessarily represent complete fulfillment of the agency’s 7(a)(1) responsibility for these species.

The Service recommends the following conservation recommendations be considered for
implementation by Reclamation.

1. Construct additional (to the conservation measures) physical drop structure barriers {o
upstream fish movement, such as at the following locations:

East Fork White River

Babocomari River, abave Huachuca City

Hassayampa River, between the CAP aqueduct and The Nature Conservancy preserve
Agua Fria River, above Lake Plcasant

Mangus Creek

Blue Creek

Tularosa River

Upper San Francisco River

West Fork Gila River

Diamond Creek

2. Unlcss they are shown at some future date to be needed for the recovery and survival of
native fish, and if the actions are not at odds with national wetlands policy, encourage annual
dryup ol all canals, ditchcs, siphons, sumps, and other water storage and conveyance features of
the CAP and all entities receiving CAP water. This does not include the CAP aqueduct itself,
Picacho Reservoir, any reservoirs located on natural stream systems, or any natural rivers or
strcams. For those and any other open water features which cannot be dried annually, -
management plans to control nonindigenous aquatic species should be encouraged and assisted.
Acceptable alternatives to drying may include medification to avoid floed inundation, or
physical barriers to nonindigenous aquatic species movement out of areas which cannot be dried
into other portions of the system. The management plans should be mutually acceptable to
Reclamation and the Service, in consultation with AGFD and NMDGF (if applicable).

3. Oppose all introductions of any nonindigenous aquatic species not already established in the
Colorado River basin, into waters of the basin over which Reclamation has partial or total
control. Support efforts to prevent iniroduction of additional nonindigenous species into the
waters of the lower Colorado River basin.

4. Monilior the non-fish nonindigenous aquatic community of the lower Verde and Salt and
middle Gila rivers to identify when new species (other than fish, which are already under
monitoring) enter the area. Becausc of the significant effort it would require to monitor for
aquatic organisms of all non-fish groups (plants, invertebrates, amphibians, reptiles, mammals)
such monitoring could target groups most likcly to be introduced via CAP or most likely to result
in adverse effects to the six listed species. The groups to be targeted and the protocols for
monitoring should be developed in coordination with the Service and AGFD.
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