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ENDANGERED SPECIES ACT OF 1973*
FINDINGS, PURPOSES, AND POLICY

Skc. 2. (a) FINpINGs.—The Congress finds and declares that—

(1) various species of fish, wildlife, and plants in the United
States have been rendered extinct as a consequence of econom-
ic growth and development untempered by adequate concern
and conservation;

(2) other species of fish, wildlife, and plants have been so de-
pleted in numbers that they are in danger of or threatened
with extinction;

(3) these species of fish, wildlife, and plants are of esthetic,
ecological, educational, historical, recreational, and scientific
value to the Nation and its people;

(4) the United States has pledged itself as a sovereign state
in the international community to conserve to the extent prac-
ticable the various species of fish or wildlife and plants facing
extinction, pursuant to—

(A) migratory bird treaties with Canada and Mexico;
3 (B) the Migratory and Endangered Bird Treaty with
apan;
(C) the Convention on Nature Protection and Wildlife
Preservation in the Western Hemisphere;
(D) the International Convention for the Northwest At-
lantic Fisheries;
(E) the International Convention for the High Seas Fish-
eries of the North Pacific Ocean;
(F) the Convention on International Trade in Endan-
gered Species of Wild Fauna and Flora; and
(G) other international agreements; and

(5) encouraging the States and other interested parties,
through Federal financjal assistance and a system of incen-
tives, to develop and maintain conservation programs which
meet national and international standards is a key to meeting
the Nation’s international commitments and to better safe-
guarding, for the benefit of all citizens, the Nation’s heritage
in fish, wildlife, and plants.

(b) Purposes.—The purposes of this Act are to provide a means
whereby the ecosystems upon which endangered species and
threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve
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*As amended by P.L. 94-325, June 30, 1976; P.L. 94-359, July 12, 1976; P.L. 95-212, December
19, 1977; P.L. 95-632, November 10, 1978; P.L. 96-159, December 28, 1979; P.L. 97-304, October
13, 1982; P.L. 98-327, June 25, 1984; and P.L. 100-478, October 7, 1988.
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the purposes of the treaties and conventions set forth in subsection
f this section. .

(a)(3 Poﬁcv.—(l) It is further declared to be the policy of Congress
that all Federal departments and agencies shall seek to conserve
endangered species and threatened species and shall utilize their
authorities in furtherance of the purposes of this Act. :

(2) It is further declared to be the policy of Congress that Federa
agencies shall cooperate with State and local agencies to resolve
water resource issues in concert with conservation of endangered
species.

DEFINITIONS

. 3. For the purposes of this Act—
(slgche term “la)ltepr:saiive courses of action” means all alterna-
tives and thus is not limited to original project objectives and
jurisdiction. o ]
ag(eZI)lc%ﬁ]e term “commercial activity” means all activities of indus-
try and trade, including, but not limited to, the buying or selling of
commodities and activities conducted for the purpose of facilitating
such buying and selling: Provided, however, That it does not in-
clude exhibitions of commodities by museums or similar cultural or
istorical organizations. B .,
hl?g)) n’f‘ie r1:germs “conserve,” ‘“‘conserving,’ and ‘“‘conservation
mean to use and the use of all methods and procedures which are
necessary to bring any endangered species or threatened species to
the point at which the measures provided pursuant to this Act are
no longer n . Such methods and procedures include, but are
not limited to, aﬁ activities associated with scientific resources
management such as research, census, law enforcement, habitat ac-
quisition and maintenance, propagation, live trapping, and trans-
plantation, and, in the extraordinary case where population pres-
sures within a given ecosystem cannot be otherwise relieved, may
i regulated taking. . )
m‘(:i‘)l%‘ehe t.ermu‘a‘dConvengtion" means the Convention on Internation-
al Trade in En red Speciesdof “;ﬁd F&una and Flora, signed
h 3, 1973, and the appendices thereto.
on(é\)%zl;c'm?e term “‘critical }g,l;eita " for a threatened or endangered
species means— ) )
pee (i) the specific areas within the geographical area ochpx}eld
by the species, at the time it is listed in accordance with the
provisions of section 4 of this Act, on which are found those
physical or biological features (I) essential to the conservatlor:
of the species and (Ilgezvtl_mich mgy require special managemen
iderations or protection; an ) )
cog?) specific areap; outside th&ggog‘raphcal area occupied by
the species at the time it is listed in accordance with the provi-
sions of section 4 of this Act, upon a determination by the Sec-
retary that such areas are essential for the conservation of the
species. ) i
ritical habitat may be established for those species now
lis(gi (gs threatened or endangered species for which no critical
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habitat has heretofore been established as set forth in subpara- .

graph (A) of this paragraph.

i
I

3 .

(C) Except in those circumstances determined by the Secretary,
critical habitat shall not include the entire geographical area
which can be occupied by the threatened or endangered species.

(6) The term “endangered species” means any species which is in
danger of extinction throughout all or a significant portion of its
range other than a species of the Class Insecta determined by the
Secretary to constitute a pest whose protection under the provi-
sions of this Act would present an overwhelming and overriding
risk to man.

(7) The term “Federal agency” means any department, agency,
or instrumentality of the United States.

.(8) The term “fish or wildlife”’ means: any member of the animal
kingdom, including without limitation any mammal, fish, bird (in-
cluding any migratory, nonmigratory, or endangered bird for which
protection is also afforded by treaty or other international agree-
ment), amphibian, reptile, mollusk, crustacean, arthropod or other
invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or parts thereof.

(9) The term “foreign commerce” includes, among other things,
any transaction—

(A) between persons within one foreign country;

(B) between persons in two or more foreign countries;

(C) between a person within the United States and a person
in a foreign country; or

(D) between persons within the United States, where the fish
and wildlife in question are moving. in any country or coun-
tries outside the United States, '

(10) The term “import” means to land on, bring into, or intro-
duce into, or attempt to land on, bring into, or introduce into, any
place subject to the jurisdiction of the United States, whether or
not such landing, bringing, or introduction constitutes an importa-
tion within the meaning of the customs laws of the United States.

(11) The term “permit or license applicant” means, when used
with respect to an action of a Federal agency for which exemption
Is sought under section 7, any person whose application to such
agency for a permit or license has been denied primarily because of
the apphcation of section 7(a) to such agency action.

(12) “The term person means an individual, corporation, partner-
ship, trust, association, or any other private entity; or any officer,
employee, agent, department, or instrumentality of the Federal
Government, of any State, municipality, or political subdivision of
a sz_ate, or of any foreign government; any State, muncipality, or
political subdivision of a State; or any other entity subject to the
Jurisdiction of the United States.”

. (13) The term “plant” means any member of the plant kingdom,
including seeds, roots and other parts thereof.

(14) The term “Secretary” means, except as otherwise herein pro-
vided, the Secretary of the Interior or the Secretary of Commerce
as program responsibilities are vested pursuant to the provisions of

rganization Plan Numbered 4 of 1970; except that with respect

to the enforcement of the provisions of this Act and the Convention
which pertain to the importation or exportation of terrestrial
plants, the term also means the Secretary of Agriculture.
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term “species” includes any subspecies of fish or wildlife

or(lpslz;rxlx‘i}:ls? and an)?e:i:istinct population segment of any species or
vertebrate fish or wildlife which interbreeds when mature. )

(16) The term “State” means any of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, American
Samoa, the Virgin Islands, Guam, and the Trust Territory of the

i lands.

Pa(‘il’gcTI;e term “State agency”’ means any State agency, depart-
ment, board, commission, or other governmental entity which is re-
sponsible for the management and conservation of fish, plant, or
wildlife resources within a State. )

(18) The term “take” means to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or to attempt to engage in any

duct. ) o

su?ﬁ))cell‘lhe term “threatened species” means any species which 1is
likely to become an endangered species within the foreseeable
future throughout all or a significant portion of its range.

(20) The term “United States,” when used in a geographical con-
text, includes all States.

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

Skc. 4. (a) GENERAL—(1) The Secretary shall by regulation pro-
mulgated in accordance with subsection (b) determine whether anyf
species is an endangered species or a threatened species because o
any of the following factors: ) ) )

4 (A) the present or threatened destruction, modification, or

curtailment of its habitat or range; ) o

(B) overutilization for commercial, recreational, scientific, or
educational purposes;

(C) disease or predatlfon;. , Ltory mechanisms:

(D) the inadequacy of existing regulatory mechan ;o

(E) other natural or manmade factors affecting its continued
existence. _ .

(2) With respect to any species over which program responsibil-

ities have been vested in the Secrte‘tlag% of Commerce pursuant to
anization Plan Numbered 4 o —
Reore (A) in any case in which the Secretary of Commerce deter-
ines that such species should— )
i () be listedpe:s an endangered species or a threatened
species, or )

p?i(i:) be changed in status from a threatened species to an
endangered species, he shall so inform the Secretary of the
Interior, who shall list such species in accordance with this
section;

(B) in any case in which the Secretary of Commerce deter-
mines that such species should— )

(i) be remoggcd from any list published pursuant to sub-
section (c) of this section, or )

(ii) be changed in status from an endangered species to a
threatened species, he shall recommend such action to the
Secretary of the Interior, and the Secretary of the Interior,
if he concurs in the recommendation, shall implement
such action; and

et ot e e
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(C) the Secretary of the Interior may not list or remove from
any list any such species, and may not change the status of
any such species which are listed, without a prior favorable de-
termination made pursuant to this section by the Secretary of
Commerce.

(3) The Secretary, by regulation promulgated in accordance with
glllbsection (b) and to the maximum extent prudent and determina-

e——

(A) shall, concurrently with making a determination under
paragraph (1) that a species is an endangered species or a
threatened species, designate any habitat of such species which
is then considered to be critical habitat; and

(B) may, from time-to-time thereafter as appropriate, revise
such designation.

(b) Basis FOR DETERMINATIONS.—(1XA) The Secretary shall make
determinations required by subsection (aX1) solely on the basis of
the best scientific and commercial data available to him after con-
ducting a review of the status of the species and after taking into
account those efforts, if any, being made by any State or foreign
nation, or any political subdivision of a State or foreign nation, to
protect such species, whether by predator control, protection of
habitat and food supply, or other conservation practices, within
any area under its jurisdiction, or on the high seas.

(B) In carrying out this section, the Secretary shall give consider-
ation to species which have been—

(i) designated as requiring protection from unrestricted com-
merce by any foreign nation, or pursuant to any international
agreement; or

(i) identified as in danger of extinction, or likely to become
so within the foreseeable future, by any State agency or by any
agency of a foreign nation that is responsible for the conserva-
tion of fish or wildlife or plants.

{2) The Secretary shall designate critical habitat, and make revi-
sions thereto, under subsection (aX3) on the basis of the best scien-
tific data available and after taking into consideration the econom-
ic impact, and any other relevant impact, of specifying any particu-
lar area as critical habitat. The Secretary may exclude any area
from critical habitat if he determines that the benefits of such ex-
clusion outweigh the benefits of specifying such area as part of the
critical habitat, unless he determines, based on the best scientific
and commercial data available, that the failure to designate such
area as critical habitat will result in the extinction of the species
concerned.

(3XA) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to add a species to, or to remove a
species from, either of the lists published under subsection (c), the

retary shall make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the
petitioned action may be warranted. If such a petition is found to
present such information, the Secretary shall promptly commence
a review of the status of the species concerned. The gecretary shall
promptly publish each finding made under this subparagraph in
the Federal Register.
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(B) Within 12 months after receiving a petition that is found
under subparagraph (A) to present substantial information indicat-
ing that the petitioned action may be warranted, the Secretary
shall make one of the following findings: _ )

(i) The petitioned action is not warranted, in which case the
Secretary shall promptly publish such finding in the Federal

ister. )

Regil) The petitioned action is warranted in which case the Sec-
retary shall promptly publish in the Federal Register a general
notice and the complete text of a proposed regulation to imple-
ment such action in accordance with paragraph (5).

(iii) The petitioned action is warranted but that— i

() the immediate proposal and timely promulgation ofa
final regulation implementing the pe'tltloned action in ac-
cordance with paragraphs (5) and (6) is precluded by pend-
ing proposals to determine whether any species 1s an en-
dangered species or a threatened species, and )

(I) expeditious progress is being made to add qualified
species to either of the lists published under subsection (c)
and to remove from such lists species for which the protec-
tions of the Act are no longer necessary. -

in which case the Secretary shall promptly publish such find-
ing in the Federal Register, together with a description and
evaluaton of the reasons and data on which the finding is
based. ) o

(CXi) A petition with respect to which a finding is made under
subparagraph (BXiii) shall be treated as a petition that is resubmit-
ted to the Secretary under subparagraph (A) on the date of such
finding and that presents substantial scientific or commerical infor-
mation that the petitioned action may be warranted.

(i) Any negatiye finding described in subpgx:agraph (A) and any
finding described in subparagraph (B) (i) or (iii) shall be subject to
judicial review. ) )

(iii) The Secretary shall implement a system to monitor effective-
ly the status of all species with respect to which a finding is made
under subparagraph (B)Xiii) and shall make prompt use of the au-
thority under paragraph 7 to prevent a significant risk to the well
being of any such species. o

(D§(i) To {he maxpfx;um extent practicable, within 90 days after
receiving the petition of an interested person .under section 553(e)
of title 5, United States Code, to revise a critical habitat designa-
tion, the Secretary shall make a finding as to .whe.ther the petition
presents substantial scientific information indicating that the revi-
sion may be warranted. The Secretary shall promptly publish such
finding in the Federal Register. . .

(i) %Vithin 12 months after receiving a petition_that is found
under clause (i) to present substantial information indicating that
the requested revision may be warranted, the Secretary shall deter-
mine how he intends to proceed with the gequpsted revision, and
shall promptly publish notice of such intention 1n the Federal Reg-
iste

ragraphs (5) and (6) of this subsection,

T. . .
(4) Except as provided in of title 5, United States Code (relating

the provisions of section
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to rulemaking procedures), shall apply to any regulation promul-
gated to carry out the purposes of this Act.

(5) With res to any regulation proposed by the Secretary to
implement a determination, designation, or revision referred to in
subsection (a) (1) or (3), the Secretary shall—

l(A) not less than 90 days before the effective date of the reg-
ulation—

(i) publish a general notice and the complete text of the
proposed regulation in the Federal Register, and

(ii) give actual notice of the proposed regulation (includ-
ing the complete text of the regulation) to the State
agency in each State in which the species is believed to
occur, and to each county or equivalent jurisdiction in
which the species is believed to occur, and invite the com-
ment of such agency, and each such jurisdiction, thereon;

(B) insofar as practical, and in cooperation with the Secre-
tary of State, give notice of the proposed regulation to each for-
eign nation in which the species is believed to occur or whose
citizens harvest the species on the high seas, and invite the
comment of such nation thereon;

(C) give notice of the proposed regulation to such profession-
al scientific organizations as he deems appropriate;

(D) publish a summary of the proposed regulation in a news-
paper of general circulation in each area of the United States
in which the species is believed to occur; and

(E) ?romptly hold one public hearing on the proposed regula-
tion if any person files a request for such a hearing within 45
days after the date of publication of general notice.

(6XA) Within the one-year period beginning on the date on which
general notice is published in accordance with paragraph (5XAXi)
regarding a proposed regulation, the Secretary shall publish in the
Federal ister—

() if a determination as to whether a species is an endan-
ﬁered species or a threatened species, or a revision of critical

abitat, is involved, either—

() a final regulation to implement such determination,

(ID a final regulation to implement such revision or a
finding that such revision shou{)d not be made,

(IID) notice that such one-year period is being extended
under subparagraph (BXi), or

(IV) notice that the proposed regulation is being with-
drawn under subparagraph (BYXii), together with the find-
ing on which such withdrawal is based; or

(ii) subject to subparagraph (C), if a designation of critical
habitat is involved, either—

(I) a final regulation to implement such designation, or
(ID) notice that such one-year period is being extended
under such subparagraph.

(BXi) If the Secretary finds with respect to a proposed regulation
referred to in subparagraph (AXi) that there is substantial disagree-
ment regarding the sufficiency or accuracy of the available data
relevant to the determination or revision concerned the Secretary
may extend the one-year period specified in subparagraph (A) for
not more than six months for purposes of soliciting additional data.
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ii posed regulation referred to in subparagraph (aXi) is
no(tui)gx: r:t;ed as agflilnal regulation within such one-year per:h
(or longer period if extension under clause (1) applies) bgcaqée the
Secretary finds that there is not sufficient evidence to just ytele
action proposed by the regulation the Secretary shall §mﬁ1edn;1 ly
withdraw the regulation. The finding on which a withdraw. 12
based shall be subject to judicial review. The Secretary may 30
propose a regulation that has previously been withdrawn under
this clause unless he determines at’.lhat sufficient new information 1s

i t such pro . ]
avgg)atilfettgew:;%r;" per!i,odp:;eciﬁed in subparagraph (A) 1st }fx-
tended under clause (i) with reesgect to a pro regu}lla:ﬁon, & i:I}ll
before the close of such extend tpenod the Secretary s s put ish
in the Federal Register either a final regulation to 1mphemen_ the
determination or revision concerned, a finding that the rein?
should not be made, or a notice of wxphdrawal of the re.gtll1 clli ion
under clause (ii), together with the finding on which the withdraw-
al is based. ) ) . oo dan.

regulation designating critical habitat of an en
ge(r?d ng?i o:iu threatened species shall be pubhshed.conpurrfﬁlti
ly with the final regulation implementing the determination taa
such species is endangered or threatened, unless the Secretary
deems that— ) .« that the
i) it i ntial to the conservation of such species tha
re(l) ll;tilgnesisnelplementing such determination be promptly pub-
lished; or o e
1) eritical habitat of such species is not then determinable,
in(lvt)hgll: lg:;e the Secretary, with respect to the proposed regu-
lation to designate such habitat, may extend the one-ye%r_
period specified in subparagraph (A) by not more thar:i 3}5 aal
ditional year, but not later than the close of such ab i 1onOn
year the Secretary must publish a final regulation, aLsedt oo
such data as may be availza\blehafl tgatg ttlme, designating, to
imum extent prudent, such habitat. ) )
(7)m1*?<’:ither paragra ph (4), (5), or (6) of this subsection nor sclecggg
553 of title 5, United States Code, shall apply to any regula on
issued by the Secretary in regard to any emergency po‘simg- ﬁl 1s;fgenOr
icant risk to the well-being of any species of fish and wildl
plants, but only if— o e Feder-
e of publication of the regulation in the
al(%{)eggstt,g: :ﬁg Secxl-)etary publiashesd therein detailed reasons
tion is necessary; and ) .
w}(%)s}llrfl::lf&:eﬂlal:e such regulation applies to resident spe?es og
fish or wildlife, or plants, the Secretary gives actual no m}?i ((:)h
such regulation to tgg State agency in each State in W
ies is believed to occur.
Suclf‘:%g: ation shall, at the discretion of the Secretary, takl?‘ ee(:lffegii
immediately upon the publication of the regulation in the X eé;‘l :
Register. Any regulation romulgated under the authority o . thls
ragraph shall cease to have force and effect at the close o ﬁ
%0:3; period following the date of publication unless, during lssucto
240-day period, the rulemaking procedures which would app %ied
such regulation without regard to this paragraph are c&r;psec-
with. If at any time after issuing an emergency regulation

/
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retary determines, on the basis of the best appropriate data avail-
able to him, that substantial evidence does not exist to warrant
such regulation, he shall withdraw it.

(8) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
purposes of this Act shall include a summary by the Secretary of
the data on which such regulation is based and shall show the rela-
tionship of such data to such regulation; and if such regulation des-
ignates or revises critical habitat, such summary shall, to the maxi-
mum extent practicable, also include a brief description and eval-
uation of those activities (whether public or private) which, in the
opinion of the Secretary, if undertaken may adversely modify such
habitat, or may be affected by such designation.

(c) Lists.—(1) The Secretary of the Interior shall publish in the
Federal Register a list of all species determined by him or the Sec-
retary of Commerce to be endangered species and a list of all spe-
cies determined by him or the Secretary of Commerce to be threat-
ened species. Each list shall refer to the species contained therein
by scientific and common name or names, if any, specify with re-
spect to such species over what portion of its range it is endangered
or threatened, and specify any critical habitat within such range.
The Secretary shall from time to time revise each list published
under the authority of this subsection to reflect recent determina-
tions, designations, and revisions made in accordance with subsec-
tions (a) and (b).

(2) The Secretary shall—.

(A) conduct, at least once every five years, a review of all
species included in a list which is published pursuant to para-
graph (1) and which is in effect at the time of such review; and

(B) determine on the basis of such review whether any such
species should—

(i) be removed from such list;

(ii) be changed in status from an endangered species to a

threatened species; or
(iii) be changed in status from a threatened species to an
endangered species.
Each determination under subparagraph (B) shall be made in ac-
cordance with the provisions of subsection (a) and (b).
(d) ProTECTIVE REGULATIONS.—Whenever any species is listed as
a threatened species pursuant to subsection (c) of this section, the
Secretary shall issue such regulations as he deems necessary and
advisable to provide for the conservation of such species. The Secre-
tary may by regulation prohibit with respect to any threatened
species any act prohibited under section %aX1), in the case of fish
or wildlife, or section %(aX2), in the case of plants, with respect to
endangered species; except that with respect to the taking of resi-
dent species of fish or wildlife, such regulations shall apply in any
State which has entered into a cooperative agreement pursuant to
section 6(c) of this Act only to the extent that such regulations
have also been adopted by such State.
(e) SIMILARITY OF APPEARANCE Cases.—The Secretary may, b

regulation of commerce or taking, and to the extent he deems ad-
visable, treat any species as an endangered species or threatened
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species even though it is not listed pursuant to section 4 of this Act
if he finds that— . o at the
(A) such species so closely r(_esembles in appearance, Ipe
point in question, a species which has been listed pursuzla)x;tan
such section that enforcement pprsonne} would have ﬁu e teé
tial difficulty in attempting to differentiate between the lis
i ies; . ag e
an(dB;u:Llesz%f:gfc of this subs;ant%gl e%ifﬁcul‘ty I:n gn additional
ndangered or threatened species; & .
th{é)atmt::l?nt;atmegnt of an unlisted species will subs'(,a_nngllgv
facilitate the enforcement and further the policy of t‘liu_s (l: .
(fX1) Recovery PLans.—The Secretary shall develop and imple-
ment plans (hereinafter in this subsection referred to as rcgcoverz’l
plans’) for the conservation and survival of end_angered spe;:llesf_ax‘li d
threatened species listed pursuant to this section, unles}sl e fin
that such a plan will not promote the conservation of the spelc1es.
The Secretary, in development antq nlx))lplementmg recovery plans,
maximum extent practicable— )
shall ti(.zx')‘hgeive priority to those endangered species or threatened
species, without regard to taxonomic classification, 1tlha are
most likely to benefit from such plans, particularly those tsl;:e-
cies that are, or may be, in conflict with construction or other
development projects orhotllmer forms of economic activity;
i rate in each plan— )
® ‘?i():o:%oeszription of guch site-specific m’anagement actions
as may be necessary tlo %t:t}ﬁieve the plan’s goal for the con-
ion and survival of the species; ]
se{i\;)atl:l!),‘iecxt)ive, measurable criteria which, when hnﬁxt’
would result in a determination, 1n a_ccordance v;l(fi p e
provisions of this section, that the species be removed from
ist; and )
th?iilil)sestimates of the time required and the co,st to i:arrg
out those measures needed to achieve the plan’s goal an
to achieve intermediate steps toward that goal.

(2) The Secretary, in developing and implementing drecqvertz
plans, may procure the services of appropriate public an Rgcrwa
agencies and institutions, and other qualified persons. b'ovtert?(;
teams appointed pursnéznt u?tgels Aséltbseclman shall not be subjec

eral Adviso mmi . .
th?3$e'l‘%1e Secretaryn;hall report every two years to thehCogomlz;nt?g
on Environment and Public Works of the Senate andft R: xsgnta—
tee on Merchant Marine and Fisheries of the House o tpre ot
tives on the status of efforts to develop and implemen dreco t}!;i
plans for all species listed pursuant to this section aln on
status of all species for which such plans have been dfgve oped.0 e

(4) The Secretary shall, prior to final approval of a ?tew't re
vised recovery plan, provide public notice and an oppo ‘g:llycon-
public review and comment on such plan. The Secretary s! all con
sider all informationhpre?ented during the public comment pé

i f the plan. )
przg;' g;lca}l:pl‘!‘.g:lrgxl'aol agenlc):y shall, prior to implgmentatlor;e%f ;\ new
or revised recovery plan, consider all information presen uring
the public comment period under paragraph (4).

/
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() MoN1TORING.—(1) The Secretary shall implement a system in
cooperation with the States to monitor effectively for not less than
five years the status of all species which have recovered to the
point at which the measures provided pursuant to this Act are no
longer necessary and which, in accordance with the provisions of
this section, have been removed from either of the lists published
under subsection (c).

(2) The Secretary shall make prompt use of the authority under
paragraph 7 of subsection (b) of this section to prevent a significant
risk to the well being of any such recovered species.

(h) Acency GUIDELINES.—The Secretary shall establish, and pub-
lish in the Federal Register, agency guidelines to insure that the
purposes of this section are achieved efficiently and effectively.
Such guidelines shall include, but are not limited to—

(1) procedures for recording the receipt and the disposition of
petitions submitted under subsection (bX3) of this section;

(2) criteria for making the findings required under such sub-
section with respect to petitions;

(3) a ranking system to assist in the identification of species
that should receive priority review under subsection (aX1) of
the section; and

(4) a system for developing and implementing, on a priority
basis, recoveg plans under subsection (f) of this section. The
Secretary shall provide to the public notice of, and opportunity
to submit written comments on, any guideline (including any
génc:.ndment thereto) proposed to be established under this sub-

ion.

(1) If, in the case of any regulation proposed by the Secretary

-under the authority of this section, a State agency to which notice

thereof was given in accordance with subsection (b)X5XAXii) files
comments disagreeing with all or part of the proposed regulation,
and the Secretary issues a final regulation which is in conflict with
such comments, or if the Secretary fails to adopt a regulation pur-
suant to an action petitioned by a State agency under subsection
(bX3), the Secretary shall submit to the State agency a written jus-
tification for his failure to adopt regulations consistent with the
agency’s comments or petition.

LAND ACQUISITION

Skc. 5. (a) PROGRAM.—The Secretary, and the Secretary of Agricul-
ture with respect to the National Forest System, shall establish
and implement a program to conserve fish, wildlife, and plants, in-
cluding those which are listed as endangered species or threatened
species pursuant to section 4 of this Act. To carry out such a pro-
gram, the appropriate Secretary—

(1) shall utilize the land acquisition and other authority
under the Fish and Wildlife Act of 1956, as amended, the Fish
and Wildlife Coordination Act, as amended, and the Migratory
Bird Conservation Act, as appropriate; and

(2) is authorized to acquire by purchase, donation, or other-
wise, lands, waters, or interest therein, and such authority
;l;;ll be in addition to any other land acquisition vested in
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(b) AcquisiTioNs.—Funds made available pursuant to the Land
and Water Conservation Fund Act of 1965, as amended, may be
used for the purpose of acquiring lands, waters, or interests therein
under subsection (a) of this section.

COOPERATION WITH THE STATES

Skec. 6. (a) GENERAL.—In carrying out the program authorized by
this Act, the Secretary shall cooperate to the maximum extent
practicable with the States. Such cooperation shall include consul-
tation with the States concerned before acquiring any land or
water, or interest therein, for the purpose of conserving any endan-
gered species or threatened species. .

(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into
agreements with any State for the administration and manage-
ment of any area established for the conservation of endangered
species or threatened species. Any revenues derived from the ad-
ministration of such areas under these agreements shall be subject
to the provisions of section 401 of the Act of June 15, 1935 (49 Stat.
383; 16 U.S.C. 7158).

(cX1) CooPERATIVE AGREEMENTS.—In furtherance of the purposes
of this Act, the Secretary is authorized to enter into a cooperative
agreement in accordance with this section with any State which es-
tablishes and maintains an adequate and active program for the
conservation of endangered species and threatened species. Within
one hundred and twenty days after the Secretary receives a certi-
fied copy of such a proposed State program, he shall make a deter-
mination whether such program is in accordance with this Act.
Unless he determines, pursuant to this paragraph, that the.State
program is not in accordance with this Act, he shall enter into a
cooperative agreement with the State for the purpose of assisting
in implementation of the State program. In order for a State pro-
gram to be deemed an adequate and active program for the conser-
vation of endangered species and threatened species, the Secretary
must find, and annually thereafter reconfirm such finding, that
under the State program-— )

(A) authority resides in the State agency of conserve resident
species of fish or wildlife determined by the State agency or
the Secretary to be endangered or threatened; )

(B) the State agency has established acceptable conservation
programs, consistent with the purposes and policies of this Act,
for all resident species of fish or wildlife in the State which are
deemed by the Secretary to be endangered or threatened, and
has furnished a copy of such plan and program together with
all pertinent details, information, and data requested to the
Secretary; o

© t}fey State agency is authorized to conduct investigations
to determine the status and requirements for survival of resi-
dent species of fish and wildlife; ) )

(D) the State agency is authorized to establish programs, in-

cluding the acquisition of land or aquatic habitat or interests
therein, for the conservation of resident endangered or threat-
ened species of fish or wildlife; and
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(E) provision is made for public participation in designating
resident species of fish or wildlife as endangered or threatened,
or that under the State program—

(i) the requirements set forth in paragraphs (3), (4), and
(5) of this subsection are complied with, and

(ii) plans are included under which immediate attention
will be given to those resident species of fish and wildlife
which are determined by the Secretary or the State agency
to be endangered or threatened and which the Secretary
and the State agency agree are most urgently in need of
conservation programs; except that a cooperative agree-
ment entered into with a State whose program is deemed
adequate and active pursuant to clause (i) and this clause
and this subparagraph shall not affect the applicability of
prohibitions set forth in or authorized pursuant to section
4(d) or section 9(a)1) with respect to the taking of any resi-
dent endangered or threatened species.

(2) In furtherance of the purposes of this Act, the Secretary is au-
thorized to enter into a cooperative agreement in accordance with
this section with any State which establishes and maintains an
adequate and active program for the conservation of endangered
species and threatened species of plants. Within one hundred and
twenty dags after the Secretary receives a certified copy of such a
proposed State program, he shall make a determination whether
such program is in accordance with this Act. Unless he determines,
pursuant to this paragraph, that the State program is not in ac-
cordance with this Act, he shall enter into a cooperative agreement
with the State for the purpose of assisting in implementation of the
State program. In order for a State program to be deemed an ade-
quate and active program for the conservation of endangered spe-
cies of plants and threatened species of plants, the Secretary must
find, and annually thereafter reconfirm such finding, that under
the State program—

(A) authority resides in the State agency to conserve resident
species of plants determined by the gtate agency or the Secre-
tary to be endangered or threatened;

(B) the State agency has established acceptable conservation
programs, consistent with the purposes and policies of this Act,
for all resident species of plants in the State which are deemed
by the Secretary to be endangered or threatened, and has fur-
nished a copy of such plan and program together with all per-
tinent details, information, and data requested to the Secre-
tary;

(C) the State agency is authorized to conduct investigations
to determine the status and requirements for survival of resi-
dent species of plants; and

(D) provision is made for public participation in designating
resident species of plants as endangered or threatened; or that
under the State program-—

(i) the requirements set forth in subparagraphs (C) and
(D) of this paragraph are complied with, and

(ii) plans are included under which immediate attention
will be given to those resident species of plants which are
determined by the Secretary or the State agency to be en-
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dangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conserva-
tion programs; except that a cooperative agreement en-
tered into with a State whose program is deemed adequate
and active pursuant to clause (i) and this clause shall not
affect the applicability of prohibitions set forth in or au-
thorized pursuant to section 4(d) or section %aX1) with re-
spect to the taking of any resident endangered or threat-
ened species. ] )
(d) ArrocatioNn of Funps.—(1) The Secretary is authorized to
rovide financial assistance to any State, through its respective
gtate agency, which has entered into a cooperative agreement pur-
suant to su ion (c) of this section to assist in development of
programs for the conservation of endangered and threatened spe-
cies or to assist in monitoring the status of candidate species pursu-
ant to subparagraph (C) of section 4(bX3) and recovered species pur-
suant to section 4(g). The Secretary shall allocate each annual ap-
propriation made in accordance with the provisions of subsection (i)
of this section to such States based on consideration of—

(A) the international commitments of the United States to
protect endangered species or threatened species; )

(B) the reaginess of a State to proceed with a conservation
program consistent with the objectives and purposes of this
Act; )

(C) the number of endangered species and threatened species
within a State; )

(D) the potential for restoring endangered species and threat-
ened species within a State;

(E) the relative urgency to initiate a program to restore and
protect an endangered species or threatened species in terms of
survival of the species; )

(F) the importance of monitoring the status of candidate spe-
cies within a State to prevent a significant risk to the well
being of any such species; and

(G) the importance of monitoring the status of recovered spe-
cies within a State to assure that such species do not return to
the point at which the measures provided pursuant to this Act
are again necessary. ) .

So much of the annual appropriation made in accordance with
provisions of subsection (i) of this section allocated for obligation to
any State for any fiscal year as remains unobligated at the close
thereof is authorized to be made available to that State until the
close of the succeeding fiscal year. Any amount allocated to any
State which is unobligated at the end of the period during which it
is available for expenditure is authorized to be made available for
expenditure by the Secretary in conducting programs under this
section. . ) .

(2) Such cooperative agreements shall provide for (A) the actions
to be taken by the Secretary and the States; (B) the benefits that
are expected to be derived in connection with the conservation of
endangered or threatened species; (C) the estimated cost of these
actions; and (D) the share of such costs to be borne by the Federal
Government and by the States; except that—

i
!
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(i) the Federal share of such program costs shall not exceed
75 percent of the estimated program cost stated in the agree-
ment; and

(ii) the Federal share may be increased to 90 percent when-
ever two or more States having a common interest in one or
more endangered or threatened species, the conservation of
which may enhanced by cooperation of such States, enter
jointly into agreement with the Secretary.

The Secretarﬁ' may, in his discretion, and under such rules and
regulations as he may prescribe, advance funds to the State for fi-
nancing the United States pro rata share agreed upon in the coop-
erative agreement. For the purposes of this section, the non-Feder-
al share may, in the discretion of the Secretary, be in the form of
money or real property, the value of which will be determined by
the Secretary whose decision shall be final.

(e) REVIEW OF STATE PROGRAMS.—Any action taken by the Secre-
tary under this section shall be subject to his periodic review at no
greater than annual intervals.

(f) ConrLicTs BETWEEN FEDERAL AND STATE Laws.—Any State
law or regulation which applies with respect to the importation or
exportation of, or interstate or foreign commerce in, endangered
species or threatened species is void to the extent that it may effec-
tiveli (1) permit what is prohibited by this Act of by any regulation
which implements this Act, or (2) prohibit what is authorized pur-
suant to an exemption or permit provided for in this Act or in any
regulation which implements this Act. This Act shall not otherwise
be construed to void any State law or regulation which is intended
to conserve migratory, resident, or introduced fish or wildlife, or to
permit or prohibit sale of such fish or wildlife. Any State law or
regulation respecting the taking of an endangered species or
threatened species may be more restrictive than the exemptions or
permits provided for in this Act or in any regulation which imple-
gle:dts this Act but not less restrictive than the prohibitions so de-

ned.

(g) TraNsITION.—(1) For purposes of this subsection, the term “es-
tablishment period” means, with respect to any State, the period
beginning on the date of enactment of this Act and ending on
whichever of the following dates first occurs: (A) the date of the
close of the 120-day period following the adjournment of the first
regular session of the legislature of such State which commences
after such date of enactment, or (B) the date of the close of the 15-
month Tgeriod following such date of enactment.

_(2) The prohibitions set forth in or authorized pursuant to sec-
tions 4(d) and 9@X1XB) of this Act shall not apply with respect to
the taking of any resident endangered species or threatened species
(other than species listed in Appendix I to the Convention or other-
wise specifically covered by any other treaty or Federal law) within
any State—

(A) which is then a party to a cooperative agreement with
the Secretary pursuant to section 6(c) of this Act (except to the
extent that the taking of any such species is contrary to the
law of such State); or

l(\B) except for any time within the establishment period
when—
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(i) the Secretary applies such prohibition to such species
at the request of the State, or

(ii) the Secretary applies such prohibition after he finds,
and publishes his finding, that an emergency exists posing
a significant risk to the well-being of such species and that
the prohibition must be applied to protect such species.
The Secretary’s finding and publication may be made
without regard to the public hearing or comment provi-
sions of section 553 of title 5, United States Code, or any
other provision of this Act; but such prohibition shall
expire 90 days after the date of its imposition unless the
Secretary further extends such prohibition by publishing
notice and a statement of justification of such extension.

(h) RecuraTioNs.—The Secretary is authorized to promulgate
such regulations as may be appropriate to carry out the provisions
of this section relating to financial assistance to States.

(i) ApPrOPRIATIONS.—(1) To carry out the provisions of this sec-
tion for fiscal years after September 30, 1988, there shall be depos-
ited into a special fund known as the cooperative endangered spe-
cies conservation fund, to be administered by the Secretary, an
amount equal to five percent of the combined amounts covered
each fiscal year into the Federal aid to wildlife restoration fund
under section 3 of the Act of September 2, 1937, and paid, trans-
ferred, or otherwise credited each fiscal year to the Sport Fishing
Restoration Account established under 1016 of the Act of July 18,
1984.

(2) Amounts deposited into the special fund are authorized to be
appropriated annually and allocated in accordance with subsection
(d) of this section.

INTERAGENCY COOPERATION

Sec. 7. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.—(1)
The Secretary shall review other programs administered by him
and utilize such programs in furtherance of the purposes of this
Act. All other Federal agencies shall, in consultation with and with
the assistance of the Secretary, utilize their authorities in further-
ance of the purposes of this Act by carrying out programs for the
conservation of endangered species and threatened species listed
pursuant to section 4 of this Act. ) )

(2) Each Federal agency shall, in consultation with and with the
assistance of the Secretary, insure that any action authorized,
funded, or carried out by such agency (hereinafter in this section
referred to as an “agency action’) is not likely to jeopardize the
continued existence of any endangered species or threatened spe-
cies or result in the destruction or adverse modification of habitat
of such species which is determined by the Secretary, after consul-
tation as appropriate with affected States, to be critical, unless
such agency has been granted an exemption for such action by the

Committee pursuant to subsection (h) of this section. In fulfilling
the reg_uirements of this paragraph each agency shall use the best
scientific and commercial data available.
(3) Subject to such guidelines as the Secretary may establish, a
Federal agency shall consult with the Secretary on any prospective
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agency action at the request of, and in cooperation with, the pro-
spective permit or license applicant if the applicant has reason to
believe that an endangered species or a threatened species may be
present in the area affected by his project and that implementation
of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any
a?ency action which is likely to jeopardize the continued existence
of any species proposed to be listed under section 4 or result in the
destruction or adverse modification of critical habitat proposed to
be designated for such species. This paragraph does not require a
tx'mlt(adt)lon on the commitment of resources as described in subsec-
ion (d).

(b) OPINION OF SECRETARY.—(1XA) Consultation under subsection
(aX2) with respect to any agency action shall be concluded within
the 90-day period beginning on the date on which initiated or, sub-
ject to subparagraph (B), within such other period of time as is mu-
tually agreeable to the Secretary and the Federal agency;

(B) in the case of an agency action involving a permit or license

~ applicant, the Secretary and the Federal agency may not mutually

agree to conclude consultation within a period exceeding 90 days
unless the Secretary, before the close of the 90th day referred to in
subparagraph (A)—

(i) if the consultation period proposed to be agreed to will
end before the 150th day after the date on which consultation
was initiated, submits to the applicant a written statement set-
ting forth—

(I) the reasons why a longer period is required;

(ID) the information that is required to complete the con-
sultation; and

(III) the estimated date on which consultation will be

__completed; or

(i) if the consultation period proposed to be agreed to will
end 150 or more days after the date on which consultation was
initiated, obtains the consent of the applicant to such period.

The Secretary and the Federal agency may mutually agree to
extend a consultation period established under the preceding sen-
tence if the Secretary, before the close of such period, obtains the
consent of the applicant to the extension.

(2) Consultation under subsection (a)X3) shall be concluded within
such period as is agreeable to the Secretary, the Federal agency,
and the applicant concerned.

(3XA) Promptly after conclusion of consultation under paragraph
(2) or (3) of subsection (a), the Secretary shall provide to the Feder-
al agency and the applicant, if any, a written statement setting
forth the Secretary’s opinion, and a summary of the information on
which the opinion is based, detailing how the agency action affects
the species or its critical habitat. If jeopardy or adverse modifica-
tion is found, the Secretary shall suggest those reasonable and pru-
dent alternatives which he believes would not violate subsection
(aX2) and can be taken by the Federal agency or applicant in im-
plementing the agency action.

(B) Consultation under subsection (a¥3), and an opinion based by
the Secretary incident to such consultation, regarding an agency
action shall be treated respectively as a consultation under subsec-
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tion (aX2), and as an opinion issued after consultation under such
subsection, regarding that action if the Secretary reviews the
action before it is commenced by the Federal agency and finds, and
notifies such agency, that no significant changes have been made
with respect to the action and that no significant change has oc-
curred regarding the information used during the initi consulta-
tion. )

(4) If after consultation under subsection (a)X2) of this section, the
Secretary concludes that— ) ) )

(A) the agency action will not violate such subsection, or
offers reasonable and prudent alternatives which the Secretary
believes would not violate such subsection;

(B) the taking of an endangered species or a .threatened spe-
cies incidental to the agency action will not violate such sub-
section; and )

(O if an endangered species or threatened species of a
marine mammal is involved, the taking is authorized pursuant
to section 1371(aX5) of this title; ‘ ]

the Secre shall provide the Federal agency and the applicant

concerned, if any, with a written statement that—

(i) specifies the impact of such incidental taking on the spe-
cies,

(ii) specifies those reasonable and prudent measures that the
Secretary considers necessary or appropriate to minimize such
impact, )

(xi)ii) in the case of marine mammals, specifies those measures
that are necessary to comply with section 1371(aX5) of this title
with regard to such taking, and ) . .

(iv) sets forth the terms and conditions (including, but not
limited to, reporting requirements) that must be complied with
by the Federal agency or applicant (if any), or both, to imple-
ment the measures specified under clauses (i) and (i1).

(c) BroroGicAL AssessMENT.—(1) To facilitate compliance with the
requirements of subsection (aX2) each Federal agency shall, with
respect to any agency action of such agency for which no contract
for construction has been entered into and for which no construc-
tion has n on the date of enactment of the Endangered Species
Act Amendments of 1978, request of the Secretary.mformatlon
whether any species which is listed or proposed to be listed may be
present in the area of such proposed action. If the Secretary ad-
vises, based on the best scientific and commercial data available,
that such species may be present, such_agen%y'shall conduct a bio-
logical assessment for the purpose of identifying any endangered
species or threatened species which is likely to be affected by such
action. Such assessment shall be completed within 180 days after
the date on which initiated (or within such other period as is mutu-
ally agreed to by the Secretary and such agency, except that if a

rmit or license applicant is involved, the 180-day period may not

g: extended unless such agency provides the applicant, before the

close of such period, with a written statement setting forth the esti-

mated length of the proposed extension gnd the reasons therefor)
and, before any contract for construction is entered into and before
construction is begun with respect to such action. Such assessment
may be undertaken as part of a Federal agency’s compliance with
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the requirements of section 102 of the National Environmental
Policyeict of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under
subsection (g) of this section for that action may conduct a biologi-
cal assessment to identify any endangered species or threatened
species which is likely to be affected by such action. Any such bio-
logical assessment must, however, be conducted in cooperation with
the Secretary and under the supervision of the appropriate Federal
agency.

(d) LimrratioNn oN COMMITMENT OF RESOURCES.—After initiation
of consultation required under subsection (aX2), the Federal agency
and the permit or license applicant shall not make any irreversible
or irretrievable commitment of resources with respect to the
agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and prudent alternative meas-
ures which would not violate subsection (aX2).

(eX1) EstaBLISHMENT OF COMMITTEE.—There is established a com-
mittee to be known as the Endangered Species Committee (herein-
after in this section referred to as the “Committee”).

(2) The Committee shall review any application submitted to it
pursuant to this section and determine in accordance with subsec-
tion (h) of this section whether or not to grant an exemption from
the requirements of subsection (a)2) of this action for the action set
forth in such application.

L (3) The Committee shall be composed of seven members as fol-
OWS:
(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection Agency.
Agenc':%'}.l
(E) The Secretary of the Interior.
(F) The Administrator of the National Oceanic and Atmos-
pheric Administration.

_(G) The President, after consideration of any recommenda-
tions received pursuant to subsection (gX2XB) shall appoint one
individual from each affected State, as determined by the Sec-
retary, to be a member of the Committee for the consideration
of the application for exemption for an agency action with re-
spect to which such recommendations are made, not later than
30 days after an application is submitted pursuant to this sec-

ion,

(4XA) Members of the Committee shall receive no additional pay
on account of their service on the Committee.

(B) While away from their homes or regular places of business in
the performance of services for the Committee, members of the
Committee shall be allowed travel expenses, including per diem in
lieu of subsistence, in the same manner as persons employed inter-
mittently in the Government service are allowed expenses under
section 5703 of title 5 of the United States Code

(5XA) Five members of the Committee or their representatives
shall constitute a quorum for the transaction of any function of the
Committee, except that, in no case shall any representative be con-
sidered in determining the existence of a quorum for the transac-
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tion of any function of the Committee if that function involves a
vote by the Committee on any matter before the Committee.

B) %he Secretary of the Interior shall be the Chairman of the
Committee. i

(C) The Committee shall meet at the call of the Chairman or five
of its members. )

(D) All meetings and records of the Committee shall be open to
the public. )

(6) Upon request of the Committee, the head of any Federal
agency is authorized to detail, on a nonre;mbursablq basis, any of
the personnel of such agency to the Committee to assist it in carry-
ing out its duties under this section. . _

(7XA) The Committee may for the purpose of carrying out its
duties under this section hold such hearings, sit and act at such
times and places, take such testimony, and receive such evidence,
as the Committee deems advisable. _

(B) When so authorized by the Committee, any member or agent
of the Committee may take any action which the Committee is au-
thorized to take by this paragraph. ) o

(C) Subject to the Privacy Act, the Committee may secure direct-
ly from any Federal agency information necessary to enable it to
carry out its duties under this section. Upon request of the Chair-
man of the Committee, the head of such Federal agency shall fur-
nish such information to the Committee. .

(D) The Committee may use the United States mails in the same
manner and upon the same conditions as a Federal agency.

(E) The Administrator of General Services shall provide to the
Committee on a reimbursable basis such administrative support
services as the Committee may request. ) .

(8) In carrying out its duties under this section, the Committee
may promulgate and amend such rules, regulations, and proce-
dures, and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the
consideration of an application for an exemption under this section
the Committee may issue subpoenas for the attendance and testi-
mony of witnesses and the production of -relevant papers, books,
and documents. ) )

(10) In no case shall any representative, including a representa-
tive of a member designated pursuant to paragraph (3XG) of this
subsection, be eligible to cast a vote on behalf of any member.

(f) REGULATIONS.—Not later than 90 days after the date of enact-
ment of the Endangered Species Act Amendments of 1978, the Sec-
retary shall romu%gate regulations which set forth the form and
manner in which applications for exemption shall be submitted to
the Secretary and tﬁe information to be cgmtamed.m such applica-

" tions. Such regulations shall require that information submitted in
_an application by the head of any Federal agency with respect to
any agency action include but not be limited to— )

(1) a description of the consultation process carried out pur-
suant to subsection (a)(2%1 ofsg:lis sectiondbetween the head of
the Federal agency and the Secretary; an

@) a st.atefxlxgent fiescribing why such action cannot be altered
or modified to conform with the requirements of subsection
(aX2) of this section.
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(® AppLICATION FOR ExEMPTION AND REPORT TO THE CoMMIT-
TEE.—(1) A Federal agency, the Governor of the State in which an
agency action will occur, if any, or a permit or license applicant
may apply to the Secretary for an exemption for an agency action
of such agency if, after consultation under subsection (a)2), the
Secretary’s opinion under subsection (b) indicates that the agency
action would violate subsection (aX2). An application for an exemp-
tion shall be considered initially by the Secretary in the manner
provided for in this subsection, and shall be considered by the Com-
mittee for a final determination under subsection (h) after a report
is made pursuant to paragraph (5). The applicant for an exemption
shall be referred to as the “exemption applicant” in this section.

(2XA) An exemption applicant shall submit a written application
to the Secretary, in a form prescribed under subsection (f), not later
than 90 days after the completion of the consultation process;
except that, in the case of any agency action involving a permit or
license applicant, such application shall be submitted not later
than 90 days after the date on which the Federal agency concerned
takes final agency action with respect to the issuance of the permit
or license. For purposes of the preceding sentence, the term “final
agency action” means (i) a disposition by an agency with respect to
the issuance of a permit or license that is subject to administrative
review, whether or not such disposition is subject to judicial review;
or (ii) if administrative review is sought with respect to such dispo-
sition, the decision resulting after such review. Such application
shall set forth the reasons why the exemption applicant considers
that the agency action meets the requirements for an exemption
under this subsection.

(B) Upon receipt of an application for exemption for an agency
action under paragraph (1), the Secretary shall promptly (i) notify
the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend in-
dividuals to be appointed to the Endangered Species Committee for
consideration of such application; and (i1) publish notice of receipt
of the application in the Federal Register, including a summary of
the information contained in the application and a description of
the agency action with respect to which the application for exemp-
tion has been filed.

(3) The Secretary shall within 20 days after the receipt of an ap-
plication for exemption, or within such other period of time as is
mutually agreeable to the exemption applicant and the Secretary—

(A) determine that the Federal agency concerned and the ex-
emption applicant have—

(i) carried out the consultation responsibilities described
in subsection (a) in good faith and made a reasonable and
responsible effort to develop and fairly consider modifica-
tions or reasonable and prudent alternatives to the pro-
?o;g;l agency action which would not violate subsection
ans);

(ii) conducted any biological assessment required by sub-
section (¢); and

(iii) to the extent determinable within the time provided
herein, refrained from making any irreversible or irre-
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trievable commitment of resources prohibited by subsec-
tion (d); or

(B) deny the dpplication for exemption because the Federal
agency concerned or the exemption applicant have not met the
requirements set forth in subparagraph (A) (i), (ii), and (iii).

The denial of an application under subparagraph (B) shall be con-
sidered final agency action for purposes of chapter 7 of title 5,
United States Code.

(4) If the Secretary determines that the Federal agency con-
cerned and the exemption applicant have met the requirements set
forth in paragraph (3XA) (i), (ii) and (iii) he shall, in consultation
with the Members of the Committee, hold a hearing on the applica-
tion for exemption in accordance with sections 554, 555, and 556
(other than subsection (b) (1) and (2) thereof) of title 5, United
States Code, and prepare the report to be submitted pursuant to
paragraph (5).

(5) Within 140 days after making the determinations under para-
graph (3) or within such other period of time as is mutually agree-
able to the exemption applicant and the Secretary, the Secretary
shall submit to the Committee a report discussing—

(A) the availability of reasonable and prudent alternatives to
the agency action, and the nature and extent of the benefits of
the agency action and of alternative courses of action consist-
ent with conserving the species of the critical habitat;

(B) a summary of the evidence concerning whether or not
the agency action is in the public interest and is of national or
regional significance;

(C) appropriate reasonable mitigation and enhancement
measures which should be considered by the Committee; and

(D) whether the Federal agency concerned and the exemp-
tion applicant refrained from m:l{i.ng any irreversible or irre-
trievable commitment of resources prohibited by subsection (d).

(6) To the extent practicable within the time required for action
under subsection (g) of this section, and except to the extent incon-
sistent with the requirements of this section, the consideration of
any application for an exemption under this section and the con-
duct of any hearing under this subsection shall be in accordance
with sections 554, 555, and 556 (other than subsection (bX3) of sec-
tion 556) of title 5, United States Code.

(7) Upon request of the Secretary, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
the personnel of such agency to the Secretary to assist him in car-
rying out his duties under this section.

(8) All meetings and records resulting from activities pursuant to
this subsection shall be open to the public.

(h) ExemprioN.—(1) The Committee shall make a final determi-
nation whether or not to grant an exemption within 30 days after
receiving the report of the Secretary pursuant to subsection (gX5).
The Committee shall grant an exemption from the requirements of
subsection (aX2) for an agency action if, by a vote of not less than
five of its members voting in person—

(A) it determines on the record, based on the report of the

Secretary, the record of the hearing held under subsection

s
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(gX4), and on such other testimony or evidence as it may re-
ceive, that—

(i) there are no reasonable and prudent alternatives to
the agency action;

(ii) the benefits of such action clearly outweigh the bene-
fits of alternative courses of action consistent with con-
serving the species or its critical habitat, and such action
is in the public interest;

(iii) the action is of regional or national significance; and

(iv) neither the Federal agency concerned nor the ex-
emption applicant made any irreversible or irretrievable
commitment of resources prohibited by subsection (d); and

(B) it establishes such reasonable mitigation and enhance-
ment measures, including, but not limited to, live propagation,
transplantation, and habitat acquisition and improvement, as
are necessary and appropriate to minimize the adverse effects
of the agency action upon the endangered species, threatened
species, or critical habitat concerned.

Any final determination by Committee under this subsection
shall be considered final agency action for purposes of chapter 7 of
title 5 of the United States Code.

(2XA) Except as provided in subparagraph (B), an exemption for
an agency action granted under paragraph (1) shall constitute a
permanent exemption with respect to all endangered or threatened
species for the purposes of completing such agency action—

(i) regardless whether the species was identified in the bio-
logical assessment; and

(ii) only if a biological assessment has been conducted under
subsection (c) with respect to such agency action.

(IB) An exemption shall be permanent under subparagraph (A)
unless—

(i) the Secretary finds, based on the best scientific and com-
mercial data available, that such exemption would result in
the extinction of a species that was not the subject of consulta-
tion under subsection (aX2) or was not identified in any biologi-
cal assessment conducted under subsection (c), and

(i) the Committee determines within 60 days after the date
of the Secretary’s finding that the exemption should not be
permanent.

If the Secretary makes a finding described in clause (i), the Com-
mittee shall meet with respect to the matter within 30 days after
the date of the finding.

(i) REVIEW BY SECRETARY OF STATE.—Notwithstanding any other
provision of this Act, the Committee shall be prohibited from con-
sidering for exemption any application made to it, if the Secretary
of State, after a review of the proposed agency action and its poten-
tial implications, and after hearing, certifies, in writing, to the
Committee within 60 days of any application made under this sec-
tion that the granting of any such exemption and the carrying out
of such action would be in violation of an international treaty obli-
gzzion or other international obligation of the United States. The

retary of State shall, at the time of such certification, publish a
copy thereof in the Federal Register.
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() Notwithstanding any other provision of this Act, the Commit-
tee shall grant an exemption for any agency action if the Secretary
of Defense finds that such exemption is necessary for reasons of na-
tional security.

(k) SpeciaL ProvisioNs.—An exemption decision by the Commit-
tee under this section shall not be a major Federal action for pur-
poses of the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.);: Provided, That an environmental impact statement
which discusses the impacts upon endangered species or threatened
species or their critical habitats shall have been previously pre-
pared with respect to any agency action exempted by such order.

(1) CommrTTEE ORDERs.—(1) If the Committee determines under
subsection (h) that an exemption should be granted with respect to
any agency action, the Committee shall issue an order granting the
exemption and specifying the mitigation and enhancement meas-
ures established pursuant to subsection (h) which shall be carried
out and paid for by the exemption applicant in implementing the
agency action. All necessary mitigation and enhancement meas-
ures shall be authorized prior to the implementing of the agency
action and funded concurrently with all other project features.

(2) The applicant receiving such exemption shall include the
costs of such mitigation and enhancement measures within the
overall costs of continuing the proposed action. Notwithstanding
the preceding sentence the costs of such measures shall not be
treated as project costs for the purpose of computing benefit-cost or
other ratios for the proposed action. Any applicant may request the
Secretary to carry out such mitigation and enhancement measures.
The costs incurred by the Secretary in carrying out any such meas-
ures shall be paid by the applicant receiving the exemption. No
later than one year after the granting of an exemption, the exemp-
tion applicant shall submit to the Council on Environmental Qual-
ity a report describing its compliance with the mitigation and en-
hancement measures prescribed by this section. Such report shall
be submitted annually until all such mitigation and enhancement
measures have been completed. Notice of the public availability of
such reports shall be published in the Federal Register by the
Council on Environmental Quality.

(m) NoticE.—The 60-day notice requirement of section 11(g) of
this Act shall not apply with respect to review of any final determi-
nation of the Committee under subsection (h) of this section grant-
ingtgm exemption from the requirements of subsection (aX2) of this
section.

(n) JupiciaL REVIEW.—Any person, as defined by section 3(13) of
this Act, may obtain judicial review, under chapter 7 of title 5 of
the United States e, of any decision of the Endangered Species
Committee under subsection (h) in the United States Court of Ap-
peals for (1) any circuit wherein the agency action concerned will
be, or is being, carried out, or (2) in any case in which the agency
action will be, or is being, carried out outside of any circuit, the
District of Columbia, by filing in such court within 90 days after
the date of issuance of the decision, a written petition for review. A
copy of such petition shall be transmitted by the clerk of the court
to the Committee and the Committee shall file in the court the
record in the proceeding, as provided in section 2112, of title 28,
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United States Code. Attorneys designated by the Endangered Spe-
cies Committee may appear for, and represent the Committee in
any action for review under this subsection.

(0) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN-
GERED SpECIES.—Notwithstanding sections 1533(d) and 1538(a)}(1XB)
and (C) of this title, sections 1371 and 1372 of this title, or any reg-
ulation promulgated to implement any such section—

(1) any action for which an exemption is granted under sub-
section (h) of this section shall not be considered to be a taking
of any endangered species or threatened species with respect to
any activity which is necessary to carry out such action; and

(2) any taking that is in compliance with the terms and con-
ditions specified in a written statement provided under subsec-
tion (bX4Xiv) of this section shall not be considered to be a pro-
hibited taking of the species concerned.

(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER AREAS.—
In any area which has been declared by the President to be a
major disaster area under the Disaster Relief Act of 1974, the
President is. authorized to make the determinations required by
subsections (g) and (h) of this section for any project for the repair
or replacement of a public facility substantially as it existed prior
to the disaster under section 401 or 402 of the Disaster Relief Act
of 1974, and which the President determines (1) is necessary to pre-
vent the recurrence of such a natural disaster and to reduce the
potential loss of human life, and (2) to involve an emergency situa-
tion which does not allow the ordinary procedures of this section to
be followed. Notwithstanding any other provision of this section,
the Committee shall accept the determinations of the President
under this subsection.

INTERNATIONAL COOPERATION

SEc. 8. (a) FINANCIAL AsSISTANCE.—As a demonstration of the
commitment of the United States to the worldwide protection of
endangered species and threatened species, the President may, sub-
ject to the provisions of section 1415 of the Supplemental Appro-
priation Act, 1953 (31 U.S.C. 724), use foreign currencies accruing
to the United States Government under the Agricultural Trade De-
velopment and Assistance Act of 1954 or any other law to provide
to any foreign country (with its consent) assistance in the develop-
ment and management of programs in that country which the Sec-
retary determines to be necessary or useful for the conservation of
any endangered species or threatened species listed by the Secre-
tary pursuant to section 4 of this Act. The President shall provide
assistance (which includes, but is not limited to, the acquisition, by
lease or otherwise, of lands, waters, or interests therein) to foreign
countries under this section under such terms and conditions as he
deems appropriate. Whenever foreign currencies are available for
the provision of assistance under this section, such currencies shall
be used in preference to funds appropriated under the authority of
section 15 of this Act.

(b) ENCOURAGEMENT OF FOREIGN ProGRAMS.—In order to carry
out further the provisions of this Act, the Secretary, through the
Secretary of State shall encourage—
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(1) foreign countries to provide for the conservation of fish or
wildlife and plants including endangered species and threat-
ened species listed pursuant to section 4 of this Act;

(2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation; and

(3) foreign persons who directly or indirectly take fish or
wildlife or plants in foreign countries or on the high seas for
importation into the United States for commercial or other
purposes to develop and carry out with such assistance as he
may provide, conservation practices designed to enhance such
fish or wildlife or plants and their habitat.

(c) PERSONNEL.—After consultation with the Secretary of State,
the Secretary may—

(1) assign or otherwise make available any officer or employ-
ee of his department for the purpose of cooperating with for-
eign countries and international organizations in developing
personnel resources and programs which promote the conser-
vation of fish or wildlife or plants, and

(2) conduct or provide financial assistance for the education-
al training of foreign personnel, in this country or abroad, in
fish, wildlife, or plant management, research and law enforce-
ment and to render professional assistance abroad in such mat-
ters.

(d) INvEsTIGATIONS.—After consultation with the Secretary of
State and the Secretary of the Treasury, as appropriate, the Secre-
tary may conduct or cause to be conducted such law enforcement
investigations and research abroad as he deems necessary to carry
out the purposes of this Act.

CONVENTION IMPLEMENTATION

Sec. 8A. (a) MANAGEMENT AUTHORITY AND SCIENTIFIC AUTHOR-
ITy.—The Secretary of the Interior (hereinafter in this section re-
ferred to as the “Secretary”) is designated as the Management Au-
thorig and the Scientific Authority for purposes of the Convention
and the respective functions of each such Authority shall be car-
ried out through the United States Fish and Wildlife Service.

(b) MANAGEMENT AUTHORITY FUNCTIONS.—The Secretary shall do
all things necessary and appropriate to carry out the functions of
the Management Authority under the Convention.

(c) ScienTiFic AUTHORITY FuNncTionNs.—(1) The Secretary shall do
all things necessary and appropriate to carry out the functions of
the Scientific Authority under the Convention.

(2) The Secretary shall base the determinations and advice given
by him under Article IV of the Convention with respect to wildlife
upon the best available biological information derived. from profes-
sionally accepted wildlife management practices; but is not re-
quired to make, or require any State to make, estimates of popula-
tion size in making such determinations or giving such advice.

(d) RESERVATIONS BY THE UNITED STATES UNDER CONVENTION.—If
the United States votes against including any species in Appendix I
or II of the Convention and does not enter a reservation pursuant
to paragraph (3) of Article XV of the Convention with respect to
that species, the Secretary of State, before the 90th day after the
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last day on which such a reservation could be entered, shall s..mit

to the Committee on Merchant Marine and Fisheries of the House

of Representatives, and to the Committee on the Environment and

Public Works of the Senate, a written report setting forth the rea-

sons why such a reservation was not entered.

(e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.—(1) The
Secretary of the Interior (hereinafter in this subsection referred to
as the “Secretary”), in cooperation with the Secretary of State,
shall act on behalf of, and represent, the United States in all re-
gards as required by the Convention on Nature Protection and
Wildlife Preservation in the Western Hemisphere (56 Stat. 1354,
T.S. 982, hereinafter in this subsection referred to as the ‘“Western
Convention”). In the discharge of these responsibilities, the Secre-
tary and the Secretary of State shall consult with the Secretary of
Agriculture, the Secretary of Commerce, and the heads of other
agencies with respect to matters relating to or affecting their areas
of responsibility.

(2) The Secretary and the Secretary of State shall, in cooperation
with the contracting parties to the Western Convention and, to the
extent feasible and appropriate, with the participation of State
agencies, take such steps as are necessary to implement the West-
ern Convention. Such steps shall include, but not be limited to—

(A) cooperation with contracting parties and international
organizations for the purpose of developing personnel resources
and programs that will facilitate implementation of the West-
ern Convention;

(B) identification of those species of birds that migrate be-
tween the United States and other contracting parties, and the
habitats upon which those species depend, and the implemen-
tation of cooperative measures to ensure that such species will
not become endangered or threatened; and

(O) identification of measures that are necessary and appro-
priate to implement those provisions of the Western Conven-
tion which address the protection of wild plants.

(3) No later than September 30, 1985, the Secretary and the Sec-
retary of State shall submit a report to Congress describing those
steps taken in accordance with the requirements of this subsection
and identifying the principal remaining actions yet necessary for
comprehensive and effective implementation of the Western Con-
vention.

(4) The provisions of this subsection shall not be construed as af-
fecting the authority, jurisdiction, or responsibility of the several
States to manage, control, or regulate resident fish or wildlife
under State law or regulations.

PROHIBITED ACTS

SEc. 9. (a) GENERAL.—(1) Except as provided in sections 6(g2)
and 10 of this Act, with respect to any endangered species of fish or
wildlife listed pursuant to section 4 of this Act it is unlawful for
any person subject to the jurisdiction of the United States to—

(A) import any such species into, or export any such species
from the United States;
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(B) take any such species within the United States or the ter-
ritorial sea of the United States;

(C) take any such species upon the high seas;

(D) possess, sell, deliver, carry, transport, or ship, by any means
whatsoever, any such species taken in violation of subparagraphs
(B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate or
foreign commerce, by any means whatsoever and in the course
of a commercial activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce
any such species; or

(G) violate any regulation pertaining to such species or to
any threatened species of fish or wildlife listed pursuant to sec-
tion 4 of this Act and promulgated by the Secretary pursuant
to authority provided by this Act.

(2) Except as provided in sections 6(gX2) and 10 of this Act, with
respect to any endangered species of plants listed pursuant to sec-
tion 4 of this Act, it is unlawful for any person subject to the juris-
diction of the United States to—

(A) import any such species into, or export any such species
from, the United States;

(B) remove and reduce to possession any such species from
areas under Federal jurisdiction; maliciously damage or de-
stroy any such species on any such area; or remove, cut, dig
up, or damage or destroy any such species on any other area in
knowing violation of any law or regulation of any state or in
the course of any violation of a state criminal trespass law;”.

(C_) deliver, receive, carry, transport, or ship in interstate or
foreign commerce, by any means whatsoever and in the course
of a commercial activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce
any such species; or

(E) violate any regulation pertaining to such species or to
any threatened species of plants listed pursuant to section 4 of
this Act and promulgated by the Secretary pursuant to author-

ity growded by this Act.

(bX1) Species HELD IN CAPTIVITY OR CONTROLLED ENVIRONMENT.—
The provisions of subsections (aX1XA) and (aX1XG) of this section
shall not apply to any fish or wildlife which was held in captivity
or in a controlled environment on (A) December 28, 1973, or (B) the
date of the publication in the Federal Register of a final regulation
adding such fish or wildlife species to any list published pursuant
to subsection (c) of section 4 of this Act: Provided, That such hold-
ing and any subsequent holding or use of the fish or wildlife was
not in the course of a commercial activity. With respect to any act
prohibited by subsections (aX1XA) and (aX1XG) of this section which
occurs after a period of 180 days from (i) December 28, 1973, or (ii)
the date of publication in the Federal Register of a final regulation
adding such fish or wildlife species to any list published pursuant
to subsection (c) of section 4 of this Act, there shall be a rebuttable
presumption that the fish or wildlife involved in such act is not en-
titled to the exemption contained in this subsection.

(2XA) The provisions of subsections (aX1) shall not apply to—
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(i) any raptor legally held in captivity or in a controlled envi-

ronment on the effective date of the Endangered Species Act
Amendments of 1978; or

(ii) any progeny of any raptor described in clause (i); until
such time as any such raptor or progeny is intentionally re-
turned to a wild state.

(B) Any person holding any raptor or progeny described in sub-
paragraph (A) must be able to demonstrate that the raptor or prog-
eny does, in fact, qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such
inventories, documentation, and records as the Secretary may by
regulation require as being reasonably appropriate to carry out the
purposes of this paragraph. Such requirements shall not unneces-
sarily duplicate the requirements of other rules and regulations
promulgated by the Secretary.

(c) VioLaTION OF CONVENTION.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to engage in any
trade in any specimens contrary to the provisions of the Conven-
tion, or to possess any specimens traded contrary to the provisions
of thefConvention, including the definitions of terms in article I
thereof. '

h(2l)l Afny importation into the United States of fish or wildlife
shall, if—

(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix II of
the Convention;

(B) the taking and exportation of such fish or wildlife is not
contrary to the provisions of the Convention and all other ap-
plicable requirements of the Convention have been satisfied;

(O) the applicable requirements of subsections (d), (e), and ()
of this section have been satisfied; and :

(D) such importation is not made in the course of a commer-
cial activity;

be presumed to be an importation not in violation of any provision
of this Act or any regulation issued pursuant to this Act.

(d) ImporTS AND EXPORTS.—

(1) IN GENERAL.—It is unlawful for any person, without first
having obtained permission from the Secretary, to engage in
business—

(A) as an importer or exporter of fish or wildlife (other
than shellfish and fishery products which (i) are not listed
pursuant to section 4 of this Act as endangered species or
threatened species, and (ii) are imported for purposes of
human or animal consumption or taken in waters under
the jurisdiction of the United States or on the high seas
for recreational purposes) or plants; or

(B) as an importer or exporter of any amount of raw or

“worked African elephant ivory.

(2) REQUIREMENTS.—Any person required to obtain permis-
sion under paragraph (1) of this subsection shall—

(A) keep such records as will fully and correctly disclose
each importation or exportation of fish, wildlife, plants, or
African elephant ivory made by him and the subsequent
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disposition made by him with respect to such fish, wildlife,
plants, or ivory;

(B) at all reasonable times upon notice by a duly author-
ized representative of the Secretary, afford such represent-
ative access to his place of business, an opportunity to ex-
amine his inventory of imported fish, wildlife, plants, or
African elephant ivory and the records required to be kept
under sub aph (A) of this paragraph, and to copy
such records; and

(C) file such reports as the Secretary may require.

@ Rmuunons.—g%e Secretary shall prescribe such regula-
tions as are necessary and appropriate to carry out the pur-
poses of this subsection.

(4) RESTRICTION ON CONSIDERATION OF VALUE OR AMOUNT OF
AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.—In granting
permission under this subsection for importation or exporta-
tion of African elahant ivory, the Secretary shall not vary the
requirements for obtaining such permission on the basis of the
value or amount of ivory imported or exported under such per-
mission.

(e) RePorTs.—It is unlawful for any person importing or export-
ing fish or wildlife (other than shellfish and fishery products which
(1) are not listed pursuant to section 4 of this Act as endangered or
threatened species, and (2) are imported for purposes of human or
animal consumption or taken in waters under the jurisdiction of
the United States or on the high seas for recreational purposes) or
plants to fail to file any declaration or report as the retary
deems necessary to facilitate enforcement of this Act or to meet
the obligations of the Convention.

(f) DESIGNATION OF PorTs.—(1) It is unlawful for any person sub-
ject to the jurisdiction of the United States to import into or export
from the United States any fish or wildlife (other than shellfish
and fishery products which (A) are not listed pursuant to section 4
of this Act as endangered species or threatened species, and (B) are
imported for purﬂoses of human or animal consumption or taken
in waters under the jurisdiction of the United States or on the high
seas for recreational purposes) or plants, except at a port or ports
designated by the Secretary of the Interior. For the purposes of fa-
cilitating enforcement of this Act and reducing the costs thereof,
the Secretary of the Interior, with approval of the Secretary of the
Treasury and after notice and opportunity for public hearing, may,
by regulation, designate ports and change such designations. The
Secretary of the Interior, under such terms and conditions as he
may prescribe, may permit the importation or exportation at non-
designated ports in the interest of the health or safety of the fish
or wildlife or plants, or for other reasons if, in his discretion, he
deems it appropriate and consistent with the purpose of this sub-
section.

(2) Any port designated by the Secretary of the Interior under
the authority of section 4(d) of the Act of December 5, 1969 (16
U.S.C. 666cc-4(d), shall, if such designation is in effect on the day
before the date of the enactment of this Act, be deemed to be a
port degignated by the Secretary under paragraph (1) of this sub-
section until such time as the Secretary otherwise provides.
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(g VioLaTions.—It is unlawful for any person subject to the ju-
risdiction of the United States to attempt to commit, solicit another

to commit, or cause to be committed, any offense defined in this
section.

EXCEPTIONS

Sec. 10. (a) PErMITs.—(1) The Secretary may permit, under such
terms and conditions as he shall prescribe—

(A) any-act otherwise prohibited by section 9 for scientific
purposes or to enhance the propagation or survival of the af-
fected species, including, but not limited to, acts necessary for
the establishment and maintenance of experimental popula-
tions pursuant subsection (j); or

(B) any taking otherwise prohibited by section 9(a}1XB) if
such taking is incidental to, and not the purpose of, the carry-
ing out of an otherwise lawful activity.

(2XA) No permit may be issued by the Secretary authorizing any
taking referred to in paragraph (1XB) unless the applicant therefor
submits to the Secretary a conservation plan that specifies—

(i) the impact which will likely result from such taking;

(ii) what steps the applicant will take to minimize and miti-
gate such impacts, and the funding that will be available to
implement such steps;

(iii) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not
being utilized; and

(iv) such other measures that the Secretary may require as
being necessary or appropriate for purposes of the plan.

(B) If the Secretary finds, after opportunity for public comment,
with respect to a permit application and the related conservation
plan that—

(i) the taking will be incidental;

(ii) the applicant will, to the maximum extent practicable,
minimize and mitigate the impacts of such taking;

(iii) the applicant will ensure that adequate funding for the

~ plan will be provided;

(iv) the ing will not appreciably reduce the likelihood of
the survival and recovery of the species in the wild; and

(v) the measures, if any, required under subparagraph (A)iv)
will be met;

and he has received such other assurances as he may require that
the plan will be implemented, the Secretary shall issue the permit.
The permit shall contain such terms and conditions as the Secre-
tary deems necessary or appropriate to carry out the purposes of
this paragraph, including, but not limited to, such reporting re-
quirements as the- Secretary deems necessary for determining
whether such terms and conditions are being complied with.

(C) The Secretary shall revoke a permit issued under this para-
graph if he finds that the permittee is not complying with the
terms and conditions of the permit.

(b) Harbsgir ExemMPTIONS.—(1) If any person enters into a con-
, tract with res to a species of fish or wildlife or plant before the
i+ date of the publication in the Federal Register of notice of consider-
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ation of that species as an endangered species and the subsequent
listing of that species as an endangered species pursuant to section
4 of this Act will cause undue hardship to such person under the
contract, the Secretary, in order to minimize such hardship, may
exempt such person from the application of section 9(a) of this Act
to the extent the Secretary deems appropriate if such person ap-
plies to him for such exemption and includes with such application
such information as the Secretary may require to prove such hard-
ship; except that (A) no such exemption shall be for a duration of
more than one year from the date of publication in the Federal
Register of notice of consideration of the species concerned, or shall
apply to a quantity of fish or wildlife or plants in excess of that
specified by the Secretary; (B) the one-year period for those species
of fish or wildlife listed by the Secretary as endangered prior to the
effective date of this Act shall expire in accordance with the terms
of section 3 of the Act of December 5, 1969 (838 Stat. 275); and (C) no
such exemption may be granted for the importation or exportation
of a specimen listed in Appendix I of the Convention which is to be
used in a commercial activity.

(2) As used in this subsection, the term “undue economic hard-
ship” shall include, but not be limited to:

(A) substantial economic loss resulting from inability caused
by this Act to perform contracts with respect to species of fish
and wildlife entered into prior to the date of publication in the
Federal Register of a notice of consideration of such species as
an endangered species;

(B) substantial economic loss to persons who, for the year
prior to the notice of consideration of such species as an endan-
gered species, derived a substantial portion of their income

rom the lawful taking of any listed species, which taking
would be made unlawful under this Act; or

(C) curtailment of subsistence taking made unlawful under
this Act by persons (i) not reasonably able to secure other
sources of subsistence; and (ii) dependent to a substantial
extent upon hunting and fishing for subsistence; and (iii) who
must engage in such curtailed taking for subsistence purposes.

(8) The Secretary may make further requirements for a showing
of undue economic hardship as he deems fit. Exceptions granted
under this section may be limited by the Secretary in his discretion
as to time, area, or otger factor of applicability. )

(c) Norice AND REviEw.—The Secretary shall publish notice in
the Federal Register of each application for an exemption or
permit which is made under this section. Each notice shall invite
the submission from interested parties, within thirty days after the
date of the notice, of written data, views, or arguments with re-
spect to the application; except that such thirty-day period may be
waived by the Secretary in an emergency situation where the
health or life of an endangered animal is threatened and no rea-
sonable alternative is available to the applicant, but notice of any
such waiver shall be published by the retary in the Federal
Register within ten days following the issuance of the exemption or
permit. Information received by the Secretary as part of any appli-
cation shall be available to the public as a matter of public record
at every stage of the proceeding.
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(d) PErMIT AND ExEMPTION PoLicY.—The Secretary may grant ex-
ceptions under subsections (aX1XA) and (b) of this section only if he
finds and publishes his finding in the Federal Register that (1) such
exceptions were applied for in good faith, (2) if granted and exer-
cised will not operate to the disadvantage of such endangered spe-
cies, and (3) will be consistent with the purposes and policy set
forth in section 2 of this Act.

(e) ALaskA Narives.—(1) Except as provided in paragraph (4) of
this subsection the provisions of this Act shall not apply with re-
spect to the taking of any endangered species or threatened species,
or th?) importation of any such species taken pursuant to this sec-
tion, by—

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who resides in Alaska; or

(B) any non-native permanent resident of an Alaskan native
village;

if such taking is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold in
interstate commerce when made into authentic native articles of
handicrafts and clothing; except that the provisions of this subsec-
tion shall not apply to any non-native resident of an Alaskan
native village found by the Secretary to be not primarily dependent
upon the taking of fish and wildlife for consumption or for the cre-
ation and sale of authentic native articles of handicrafts and cloth-
ing.

(2) Any taking under this subsection may not be accomplished in
a wasteful manner.

(3) As used in this subsection—

(i) The term “subsistence” includes selling any edible portion
of fish or wildlife in native villages and towns in Alaska for
native consumption within native villages or towns; and

(ii) The term “authentic native articles of handicrafts and cloth-
ing” means items composed wholly or in some significant respect to
natural materials, and which are produced, decorated or fashioned
in the exercise of traditional native handicrafts without the use of
pantographs, multiple carvers, or other mass copying devices. Tra-
ditional native handicrafts include, but are not limited to, weaving,
carving, stitching, sewing, lacing, beading, drawing, and painting.

(4) Notwithstanding the provisions of paragraph (1) of this subsec-
tion, whenever the Secretary determines that any species of fish or
wildlife which is subject to taking under the provisions of this sub-
section is an endangered species or threatened species, and that
such taking materially and negatively affects the threatened or en-
dangered species, he may prescribe regulations upon the taking of
such species by any such Indian, Aleut, Eskimo, or non-native Alas-
kan resident of an Alaskan native village. Such regulations may be
established with reference to species, geographical description of
the area included, the season for taking, or any other factors relat-
ed to the reason for establishing such regulations and consistent
with the policy of this Act. Such regulations shall be prescribed
after a notice and hearings in the affected judicial districts of
Alaska and as otherwise required by section 103 of the Marine
Mammal Protection Act of 1972, and shall be removed as soon as
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the Secretary determines that the need for their impositions has
disappeared.

(fX1) As used in this subsection—

(A) The term “pre-Act endangered species part” means—

(i) any sperm whale oil, including derivatives thereof;,
which was lawfully held within the United States on De-
cember 28, 1973, in the course of a commercial activity; or

(ii) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held
within the United States on December 28, 1978, in the
course of a commercial activity.

(B) The term ‘“scrimshaw product” means any art form
which involves the substantial etching or engraving of designs
upon, or the substantial carving of figures, patterns, or designs
from, any bone or tooth of any marine mammal of the order
Cetacea. For purposes of this subsection, polishing or the
adding of minor superficial markings does not constitute sub-
stantial etching, engraving, or carving. '

(2) The Secretary, pursuant to the provisions of this subsection,
may exempt, if such exemption is not in violation of the Conven-
tion, any pre-Act endangered species part from one or more of the
following prohibitions:

(A) The prohibition on exportation from the United States
set forth in section 9(a)1XA) of this Act.

(B) Any prohibition set forth in section 9(aX1) (E) or (F) of
this Act.

(3) Any person seeking an exemption described in paragraph (2)
of this subsection shall make application therefor to the retary
in such form and manner as he shall prescribe, but no such appli-
cation may be considered by the Secretary unless the application—

(A) 18 received by the Secretary before the close of the one-
year period beginning on the date on which regulations pro-
mulgated by the Secretary to carry out this subsection first
take effect;

(B) contains a complete and detailed inventory of all pre-Act
:pdangered species parts for which the applicant seeks exemp-
ion;

(O) is accompanied by such documentation as the Secreta
may require to prove that any endangered species part or prod-
uct claimed by the applicant to be a pre-Act endangered spe-
cies part is in fact such a part; and

(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this
subsection.

(4) If the Secretary approves any application for exemption made
under this subsection, he shall issue to the applicant a certificate of
exemption which shall specify—

(A) any prohibition in section 9(a) of this Act which is ex-

emgted; ) ,
(B) the pre-Act endangered species parts to which the exemp-

tion apﬁlies;

(C) the period of time during which the exemption is in
effect, but no exemption made under this subsection shall have
force and effect after the close of the three-year period begin-
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ning on the date of issuance of the certificate unless sucn ex-
emption is renewed under paragraph (8); and

(B) any term or condition prescribed pursuant to paragraph
(5) (A) or (B), or both, which the Secretary deems necessary or
appropriate.

(5) The Secretary shall prescribe such regulations as he deems
necessary and appropriate to carry out the purposes of this subsec-
tion. Such regulations may set forth—

(A) terms and conditions which may be imposed on appli-
cants for exemptions under this subsection (including, but not
limited to, requirements that applicants register inventories,
keep complete sales records, permit duly authorized agents of
the Secretary to inspect such inventories and records, and peri-
odically file appropriate reports with the Secretary); and

(B) terms and conditions which may be imposed on any sub-
sequent purchaser of any pre-Act endangered species part cov-
ered by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted

for and not disposed of contrary to the provisions of this Act. No

regulation prescribed by the Secretary to carry out the purposes of
this subsection shall be subject to section 4(fX2XAXi) of this Act.

(6XA) Any contract for the sale of pre-Act endangered species
parts which is entered into by the Administrator of General Serv-
ices prior to the effective date of this subsection and pursuant to
the notice published in the Federal Register on January 9, 1973,
shall not be rendered invalid by virtue of the fact that fulfillment
of such contract may be prohibited under section 3(a)1XF).

(B) In the event that this paragraph is held invalid, the validity
of the remainder of the Act, including the remainder of this subsec-
tion, shall not be affected.

(7) Nothing in this subsection shall be construed to—

(A) exonerate any person from any act committed in viola-
tion of paragraphs (1XA), (1XE), or (1XF) of section 9(a) prior to
the date of enactment of this subsection; or

(B) immunize any person from prosecution for any such act.

(8XAXi) Any valid certificate of exemption which was renewed
after October 13, 1982, and was in effect on March 31, 1988, shall
be deemed to be renewed for a 6-month period beginning on the
date of enactment of the Endangered Species Act Amendments of
1988. Any person holding such a certificate may apply to the Secre-
tary for one additional renewal of such certificate for a period not
to exceed 5 years beginning on the date of such enactment.

(B) If the Secretary approves any application for renewal of an
exemption under this paragraph, he shall issue to the applicant a
certificate of renewal of such exemption which shall provide that
all terms, conditions, prohibitions, and other regulations made ap-
plicable by the previous certificate shall remain in effect during
the period of the renewal.

(C) No exemption or renewal of such exemption made under this
subsection shall have force and effect after the expiration date of
the certificate of renewal of such exemption issued under this para-

graph.
(lg) No person may, after January 31, 1984, sell or offer for sale
in interstate or foreign commerce, any pre-Act finished scrimshaw
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product unless such person holds a valid certificate of exemption
issued by the Secretary under this subsection, and unless such
product or the raw material for such product was held by such
person on October 13, 1982.

@) In connection with any action alleging a violation of section 9,
any person claiming the benefit of any exemption or permit under
this Act shall have the burden of proving that the exemption or
permit is applicable, has been granted, and was valid and in force
at the time of the alleged violation. .

(h) CerTAIN ANTIQUE ARTICLES.—(1) Sections 4(d), %(a), and 9(c) do
not apply to any article which—

(A) is not less than 100 years of age;

_(B) is composed in whole or in part of any endangered spe-
cies or threatened species listed under section 4;

(C) has not been repaired or modified with any part of any
su((:ih species on or after the date of the enactment of this Act;
an

(D) is entered at a port designated under paragraph (3).

@ Any person who wishes to import an article under the excep-
tion provided by this subsection shall submit to the customs officer
concerned at the time of entry of the article such documentation as
the Secretary of. the Treasury, after consultation with the Secre-
tary of the Interior, shall by regulation require as being necessary
to establish that the article meets the requirements set forth in
paragraph (1) (A), (B), and (C).

(3) The Secretary of the Treasury, after consultation with the
Secretar){ of the Interior, shall designate one port within each cus-
toms region at which articles described in paragraph (1) (A), (B),
grtx;i te(? must be entered into the customs territory of the United

(4) Any person who imported, after December 27, 1973, and on or
before the date of the enactment of the Endangered Species Act
Ag}e}x;dments of 1978, any article described in paragraph (1)
which— :

_(A) was not repaired or modified after the date of importa-
tion with any part of any endangered species or threatened
species listed under section 4;

(B) was forfeited to the United States before such date of the
enactment, or is subject to forfeiture to the United States on
such date of enactment, pursuant to the assessment of a civil
penalty under section 11; and

(C) is in the custody of the United States on such date of en-
actment;

may, before the close of the one-year period beginning on such date
of enactment make application to the Secretary for return of the
article. Application shall be made in such form and manner, and
contain such documentation, as the Secretary prescribes. If on the
basis of any such application which is timely filed, the Secretary is
satisfied that the requirements of this paragraph are met with re-
spect to the article concerned, the Secretary shall return the arti-
cle to the applicant and the importation of such article shall, on

and after the date of return, be deemed to be a lawful importation
under this Act.

L
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(i) NONCOMMERCIAL TRANSSHIPMENTS.—Any importation into the
United States of fish or wildlife shall, if—

(1) such fish or wildlife was lawfully taken and exported
from the country of origin and country of reexport, if any;

(2) such fish or wildlife is in transit or transshipment
through any place subject to the jurisdiction of the United
States en route to a country where such fish or wildlife may be
lawfully imported and received;

(3) the exporter or owner of such fish or wildlife gave explicit
instructions not to ship such fish or wildlife through any place
subject to the jurisdiction of the United States, or did all that
cou{d have reasonably been done to prevent transshipment,
and the circumstances leading to the transshipment were
beyond the exporter’s or owner’s control; ‘

(4) the applicable requirements of the Convention have been
satisfied; and

(5) such importation is not made in the course of a commer-
cial activity,

be an importation not in violation of any provision of this Act or
any regulation issued pursuant to this Act while such fish or wild-
life remains in the control of the United States Customs Service.

() ExPERIMENTAL PoPuLATIONS.—(1) For purposes of this subsec-
tion, the term ‘“experimental population” means any population
(including any offspring arising solely therefrom) authorized by the
Secretary for release under paragraph (2), but only when, and at
such times as, the population is wholly separate geographically
from nonexperimental populations of the same species.

(2XA) The Secretary may authorize the release (and the related
transportation) of any population (including eggs, propagules, or in-
dividuals) of an endangered species or a threatened species outside
the current range of such species if the Secretary determines that
such release will further the conservation of such species.

(B) Before authorizing the release of any population under sub-
paragraph (A), the Secretary shall by reguf'ation identify the popu-
lation and determine, on the basis of the best available informa-
tion, whether or not such population is essential to the continued
existence of an endangered species or a threatened species.

(C) For the pur of this Act, each member of an experimental
population shall treated as a threatened species; except that—

(1) solely for purposes of section 7 (other than subsection
(aX1) thereof), an experimental population determined under
subparagraph (B) to be not essential to the continued existence
of a species shall be treated, except when it occurs in an area
within the National Wildlife Refuge System or the National
Park System, as a species proposed to be listed under section 4;

an

(ii) critical habitat shall not be designated under this Act for

any experimental population determined under subparagraph

(B) to be not essential to the continued existence of a species.

(8) The Secretary, with respect to populations of endangered spe-
cies or threatened species that the Secretary authorized, before the
date of the enactment of this subsection, for release in geographical
areas separate from the other ‘populations of such species, shall de-
termine by regulation which of such populations are an experimen-
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tal population for the purposes of this subsection and whether or
not each is essential to the continued existence of an endangered
species or a threatened species.

PENALTIES AND ENFORCEMENT

Sec. 11. (a) CiviL PENALTIES.—(1) Any person who knowingly vio-
lates, and any person engaged in business as an importer or export-
er of fish, wildlife, or plants who violates, any provision of this Act,
or any provision of any permit or certificate issued hereunder, or of
any regulation issued in order to implement subsection (a)X1XA),
(B), (), (D), (E), or (F), (aX2XA), (B), (C), or (D), (c), (d) (other than
regulation relating to recordkeeping or filing of reports), (f), or (g)
of section 9 of this Act, may be assessed a civil penalty by the Sec-
retary of not more than $25,000 for each violation. Any person who
knowingly violates, and any person engaged in business as an im-
porter or exporter of fish, wildlife, or plants who violates, any pro-
vision of any other regulation issued under this Act may be as-
sessed a civil penalty by the Secretary of not more than $12,000 for
each such violation. Any person who otherwise violates any provi-
sion of this Act, or any regulation, permit, or certificate issued
hereunder, may be assessed a civil penalty by the Secretary of not
more than $500 for each such violation. No penalty may be as-
sessed under this subsection unless such person is given notice and
opportunity for a hearing with respect to such violation. Each vio-
lation shall be a separate offense. Any such civil penalty may be
remitted or mitigated by the Secretary. Upon any failure to pay a
penalty assessed under this subsection, the Secretary may request
the Attorney General to institute a civil action in a district court of
the. United States for any district in which such person is found,
resides, or transacts business to collect the penalty and such court
shall have jurisdiction to hear and decide any such action. The
court shall hear such action on the record made before the Secre-
tary and shall sustain his action if it is supported by substantial
evidence on the record considered as a whole.

(2) Hearings held during proceedings for the assessment of civil
penalties by paragraph (1) of this subsection shall be conducted in
accordance with section 554 of title 5, United States Code. The Sec-
retary may issue subpoenas for the attendance and testimony of
witnesses and the production of relevant papers, books, and docu-
ments, and administer oaths. Witnesses summoned shall be paid
the same fees and mileage that are paid to witnesses in the courts
of the United States. In case of contumacy or refusal to obey a sub-
poena served upon any person pursuant to this paragraph, the dis-
trict court of the United States for any district in which such
person is found or resides or transacts business, upon application
b_y t}le United States and after notice to such person, shall have ju-
risdiction to issue an order requiring such person to appear and
give testimony before the Secretary or to appear and produce docu-
ments before the Secretary, or both, and any failure to obey such
order of the court may be punished by such court as a contempt
thereof.

(3) Notwithstanding any other provision of this Act, no civil pen-
alty shall be im if it can be shown by a preponderance of the
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evidence that the defendant committed an act based on a good
faith belief that he was acting to protect himself or herself, a
member of his or her family, or any other individual from bodily
harm, from any endangered or threatened species.

(b) CRIMINAL VIOLATIONS.—(1) Any person who knowingly vio-
lates any provision of this Act, of any permit or certificate issued
hereunder, or of any regulation issued in order to implement sub-
section (a)}1XA), (B), (O), (D), (E), or (F); (aX2XA), (B), (C), or (D), (c),
(d) (other than a regulation relating to recordkeeping, or filing of
reports), (), or (g) of section 9 of this Act shall, upon conviction, be
fined not more than $50,000 or imprisoned for not more than one
year, or both. Any person who knowingly violates any provision of
any other regulation issued under this Act shall, upon conviction,
be fined not more than $25,000 or imprisoned for not more than six
months, or both.

(2) The head of any Federal agency which has issued a lease, li-
cense, permit, or other agreement authorizing a person to import
or export fish, wildlife, or plants, or to operate a quarantine station
for imported wildlife, or authorizing the use of Federal lands, in-
cluding grazing of domestic livestock, to any person who is convict-
ed of a criminal violation of this Act or any regulation, permit, or
certificate issued hereunder may immediately modify, suspend, or
revoke each lease, license, permit, or other agreement. The Secre-
tary shall also suspend for a period of up to one year, or cancel,
any Federal hunting or fishing permits or stamps issued to any
person who is convicted of a criminal violation of any provision of
this Act or any regulation, permit, or certificate issued hereunder.
The United States shall not be liable for the payments of any com-
pensation, reimbursement, or damages in connection with the
modification, suspension, or revocation of any leases, licenses per-
mits stamps, or other agreements pursuant to this section.

(3) Notwithstanding any other provision of this Act, it shall be a
defense to prosecution under this subsection if the defendant com-
mitted the offense based on a good faith belief that he was acting
to protect himself or herself, a member of his or her family, or any
other individual, from bodily harm from any endangered or threat-
ened species.

(c) District Court JurispicTION.—The several district courts of
the United States; including the courts enumerated in section 460
of title 28, United States Code, shall have jurisdiction over any ac-
tions arising under this Act. For the purpose of this Act, American
Samoa shal% be included within the judicial district of the District

- Court of the United States for the District of Hawaii.

(d) REwWARDS AND CERTAIN INCIDENTAL ExPENSES.—The Secretary
or the Secretary of the Treasury shall pay, from sums received as
penalties, fines, or forfeitures ogdpropeny for any violation of this
chapter or any regulation issued hereunder (1) a reward to any
person who furnishes information which leads to an arrest, a crimi-
nal conviction, civil penalty assessment, or forfeiture of property
for any violation of this chapter or any regulation issued hereun-
der, and (2) the reasonable and necessary costs incurred by any
person in providing temporary care for any fish, wildlife, or plant
pending the disposition of any civil or criminal proceeding alleging
a violation of this chapter with respect to that fish, wildlife, or
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g::nt. The amount of the reward, if any, is to be designated by the
retary or the Secretag of the Treasury, as appropriate. Any of-
ficer or employee of the United States or any State or local govern-
ment who furnishes information or renders service in the perform-
ance of his official duties is ineligible for payment under this sub-
section, Whenever the balance of sums received under this section
and section 6(d) of the Act of November 16, 1981 (16 U.S.C. 3375(d))
as penalties or fines, or from forfeitures of property, exceed
$500,000, the Secretary of the Treasury shall deposit an amount
equal to such excess balance in the cooperative endangered species
conservation fund established under section 6(i) of this Act.

(e) ENrorcEMENT.—(1) The provisions of this Act and any regula-
tions or permits issued pursuant thereto shall be enforced by the
Secretary, the Secretary of the Treasury, or the Secretary of the
Department in which the Coast Guard is operating, or all such Sec-
retaries. Each such Secretary may utilize by agreement, with or
without reimbursement, the personnel, services, and facilities of
any other Federal agency or any State agency for purposes of en-
forcing this Act.

(2) The judges of the district courts of the United States and the
United States magistrates may within their respective jurisdic-
tions, upon proper oath or affirmation showing probable cause,
issue such warrants or other process as may be required for en-
forcement of this Act and any regulation issued thereunder.

(3) Any person authorized by the Secretary, the Secretary of the
Treasury, or the Secretary of the Department in which the Coast
Guard is operating, to enforce this Act may detain for inspection
and inspect any package, crate, or other container, including its
contents, and all accompanying documents, upon importation or ex-
portation. Such persons may make arrests without a warrant for
any violation of this Act if he has reasonable grounds to believe
that the person to be arrested is committing the violation in his
presence or view and may execute and serve any arrest warrant,
search warrant, or other warrant or civil or criminal process issued
by any officer or court of competent jurisdiction for enforcement of
this Act. Such person so authorized may search and seize, with or
without a warrant, as authorized by law. Any fish, wildlife, proper-
l;s\;,cor item so seized shall be held by any person authorized by the

retary, the Secretary of the Treasury, or the Secretary of the
Department in which the Coast Guard is operating pending disposi-
tion of civil or criminal proceedings, or the institution of an action
in rem for forfeiture of such fish, wildlife, property, or item pursu-
ant to paragraph (4) of the subsection; except that the Secretary
may, in lieu of holding such fish, wildlife, property, or item, permit
the owner or consignee to post a bond or other surety satisfactory
to the Secretary, but upon forfeiture of any such property to the
United States, or the abandonment or waiver of any claim to any
such property, it shall be disposed of (other than by sale to the gen-
eral public) by the Secretary in such a manner, consistent with the
purposes of this Act, as the Secretary shall by regulation prescribe.

— (4XA) All fish or wildlife or plants taken, possessed, sold, pur-

chased, offered for sale or purchase, transported, delivered, re-
ceived, carried, shipped, exported, or imported contrary to the pro-
visions of this Act, any regulation made pursuant thereto, or any
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permit or certificate issued hereunder shall be subject to forfeiture
to the United States.

(B) All guns, traps, nets, and other equipment, vessels, vehicles,
aircraft, and other means of transportation used to aid the taking,
possessing, selling, purchasing, offering for sale or purchase, trans-
porting, delivering, receiving, carrying, shipping, exporting, or im-
porting of any fish or wildlife or plants in violation of this Act, any
regulation made pursuant thereto, or any permit or certificate
issued thereunder shall be subject to forfeiture to the United States
upon conviction of a criminal violation pursuant to section 11(bX1)
of this Act.

(5) All provisions of law relating to the seizure, forfeiture, and
condemnation of a vessel for violation of the customs laws, the dis-
position of such vessel or the proceeds from the sale thereof, and
the remission or mitigation of such forfeiture, shall apply to the
seizures and forfeitures incurred, or alleged to have been incurred,
under the provisions of this Act, insofar as such provisions of law
are applicable and not inconsistent with the provisions of this Act;
except that all powers, rights, and duties conferred or imposed by
the customs laws upon any officer or employee of the Treasury De-
partment shall, for the purposes of this Act, be exercised or per-
formed by the Secretary or by such persons as he may designate.

(6) The Attorney General of the United States may seek to enjoin
any person who is alleged to be in violation of any provision of this
Act or regulation issued under authority thereof.

(f) RecurLaTiONS.—The Secretary, the Secretary of the Treasury,
and the Secretary of the Department in which the Coast Guard is
operating, are authorized to promulgate such regulations as may be
appropriate to enforce this Act, and charge reasonable fees for ex-
penses to the Government connected with permits or certificates
authorized by this Act including processing applications and rea-
sonable inspections, and with the transfer, board, handling, or stor-
age of fish or wildlife or plants and evidentiary items seized and
forfeited under this Act. All such fees collected pursuant to this
subsection shall be deposited in the Treasury to the credit of the
appropriation which is current and chargeable for the cost of fur-
nishing the services. Appropriated funds may be expended pending
reimbursement from parties in interest.

(g) CrmizeN Surrs.—(1) Except as provided in paragraph (2) of this
subsection any person may commence a civil suit on his own
behalf—

(A) to enjoin any person, including the United States and
any other governmental instrumentality or agency (to the
extent permitted by the eleventh amendment to the Constitu-
tion), who is alleged to be in violation of any provision of this
Act or regulation issued under the authority thereof; or

(B) to compel the Secretary to apply, pursuant to section
6(gX2XBXii) of this Act, the prohibitions set forth in or author-
ized pursuant to section 4(d) or section 9(aX1XB) of this Act
with respect to the taking of any resident endangered species
or threatened species within any State; or

(C) against the Secretary where there is alleged a failure of
the Secretary to perform any act or duty under section 4 which
is not discretionary with the Secretary.
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The district courts shall have jurisdiction, without regard to the
amount in controversy or the citizenship of the parties, to enforce
any such provision or regulation or to order the Secretary to per-
form such act or duty, as the case may be. In any civil suit com-
menced under subparagraﬁh (B) the district court shall compel the
Secretary to apply the prohibition sought if the court finds that the
3llegation that an emergency exists is supported by substantial evi-

ence.

(2XA) No action may be commenced under subparagraph (1XA) of
this section—

(i) prior to sixty days after written notice of the violation has
been given to the Secretary, and to any alleged violator of any
such provision or regulation; .

(ii) if the Secretary has commenced action to impose a penal-
ty pursuant to subsection (a) of this section; or

(iii) if the United States has commenced and is diligently
prosecuting a criminal action in a court of the United States or
a State to redress a violation of any such provision or regula-
tion.

(B) No action may be commenced under subparagraph (1XB) of
this section—

(i) prior to sixty days after written notice has been given to
the Secretary setting forth the reasons why an emergency is
thought to exist with respect to an endangered species or a
threatened species in the State concerned; or

(ii) if the Secretary has commenced and is diligently pros-
ecuting action under section 6(gX2)XBXii) of this Act to deter-
mine whether any such emergency exists.

(C) No action may be commenced under subparagraph (1XC) of
this section prior to sixty days after written notice has been given
to the Secretary; except that such action may be brought immedi-
ately after such notification in the case of an action under this sec-
tion respecting -an emergency posing a significant risk to the well-
being of any species of fish or wildlife or plants.

(3XA) Any suit under this subsection may be brought in the judi-
cial district in which the violation occurs.

(B) In any such suit under this subsection in which the United
States is not a party, the Attorney General, at the request of the
Secretary, may intervene on behalf of the United States as a
matter of right.

(4) The court, in issuing any final order in any suit brought pur-
suant to paragraph (1) of this subsection, may award costs of litiga-
tion (including reasonable attorney and expert witness fees) to any
party, whenever the court determines such award is appropriate.

(5) The injunctive relief provided by this subsection shall not re-
strict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any
standard or limitation or to seek any other relief (including relief
against the Secretary or a State agency).

(h) CoorDINATION WITH OTHER LAWS.—The Secretary of Agricul-
ture and the Secretary shall provide for appropriate coordination
of the administration of this Act with the administration of the
animal quarantine laws (21 U.S.C. 101-105, 111-135b, and 612-614)
and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306). Nothing
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in this Act or any amendment made by this Act shall be construed
as superseding or limiting in any manner the functions of the Sec-
retary of Agriculture under any other law relating to prohibited or
restricted importations or possession of animals and other articles
and no proceeding or determination under this Act shall preclude
any proceeding or be considered determinative of any issue of fact
or law in any proceeding under any Act administered by the Secre-
tary of Agriculture. Nothing in this Act shall be construed as su-
perseding or limiting in any manner the functions and responsibil-
ities of the Secretary of the Treasury under the Tariff Act of 1930,
including, without limitation, section 527 of that Act (19 US.C.
1527), relating to the importation of wildlife taken, killed, pos-
sessed, or exported to the United States in violation of the laws or
regulations of a foreign country.

ENDANGERED PLANTS

Skc. 12. The Secretary of the Smithsonian Institution, in conjunc-
tion with other affected agencies, is authorized and directed to
review (1) species of plants which are now or may become endan-
gered, or threatened and (2) methods of adequately conserving such
species, and to report to Congress, within one year after the date of
the enactment of this Act, the results of such review including rec-
ommendations for new legislation or the amendment of existing
legislation.

CONFORMING AMENDMENTS

Skec. 13. (a) Subsection 4(c) of the Act of October 15, 1966 (80 Stat.
928, 16 U.S.C. 668dd(c)), is further amended by revising the second
sentence thereof to read as follows: “With the exception of endan-
gered species and threatened species listed by the Secretary pursu-
ant to section 4 of the Endangered Species Act of 1973 in States
wherein a cooperative agreement does not exist pursuant to section
6(c) of that Act, nothing in this Act shail be construed to authorize
the Secretary to control or regulate hunting or fishing of resident
fish and wildlife on lands not within the system.”

(b) Subsection 10(a) of the Migratory Bird Conservation Act (45
Stat. 1224, 16 U.S.C. 715i(a)) and subsection 401(a) of the Act of
June 15, 1935 (49 Stat. 383, 16 U.S.C. 715s(a)) are each amended by
striking out “threatened with extinction,” and inserting in lieu
thereof the following: “listed pursuant to section 4 of the Endan-
ggreg Species Act of 1973 as endangered species or threatened spe-
cies.

(c) Section T(aX1) of the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-9(aX1)) is amended by striking out:

“THREATENED SPECIES.—For any national area which may be
authorized for the preservation of species of fish or wildlife
that are threatened with extinction.” and inserting in lieu
thereof the following:

“ENDANGERED SPECIES AND THREATENED SpECIES.—For lands,
waters, or interests therein, the acquisition of which is author-
ized under section 5(a) of the Endangered Species Act of 1973,
needed for the purpose of conserving endangered or threatened
species of fish or wildlife or plants.”
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(d) The first sentence of section 2 of the Act of September 28
1962, a8 amended (76 Stat. 653, 16 U.S.C. 460k-1), is amonded £
read as 'f%llog

“The retary is authorized to acquire areas of lan in-
tel"ests. therein, which are suitable for('l— & or in

‘(lt) incidental fish and wildlife-oriented recreational develop-
ment;

:‘(2) the protection of natural resources;

‘) the conservation of endangered species or threatened
species listed by the Secretary pursuant to section 4 of the En-
da‘n(it)ared Species Act of 1973; or

4) carrying out two or more of the purposes set forth in
paragraphs (1) through (8) of this section, anrc)ioare adjacent to,
or within, the said conservation areas, except that the acquisi-
tion of any land or interest therein pursuant to this section
shall be accomplished only with such funds as may be appro-

- priated therefor by the Congress or donated for such purposes,
but such property shall not be acquired with funds obtained
from the sale of Federal migratory bird hunting stamps.”

(¢) The Marine Mammal Protection Act of 1972 (16 U.S.C. 1361~
1407) is amended—

(1)"by striking out “Endangered Species Conservation Act of
1969 in section 3(IXB) thereof and inserting in lieu thereof the
following: “Endangered Species Act of 1973”;

(2) by striking out “pursuant to the Endangered Species Con-
servation Act of 1969 in section 101(aX3XB) thereof and insert-
ing in lieu thereof the following: “or threatened species pursu-
ant to the Endangered Species Act of 1973”;

(3 by striking out “‘endangered under the Endangered Spe-
cies Cpnsgrva_tlon Act of 1969” in section 102(bX3) thereof and
Inserting in lieu thereof the following: “an endangered species
or threatened species pursuant to the Endangered Species Act
of 1978”; and

(4) by striking out “‘of the Interior and revisions of the En-
dangered Specles List, authorized by the Endangered Species
Congerv_atan Act of 1969,” in section 202(aX6) thereof and in-
serting in heu_ thereof the following: “such revisions of the en-
dangered species list and threatened species list published pur-
suant to section 4(cX1) of the Endangered Species Act of 1973".

(f) Section 2(1) of the Federal Environmental Pesticide Control
Act of “1972 (Public Law 92-516) is amended by striking out the
wordg by_the_Secretary of the Interior under Public Law 91-135”
and inserting in lieu thereof the words “or threatened by the Sec-
retary pursuant to the Endangered Species Act of 1973".

REPEALER

. SEc. 14. The Endangered Species Conservation Act of 1969 (sec-
tions 1 through 3 of the Act of October 15, 1966, and sections 1
thrpugh 6 of the Act of December 5, 1969; 16 U.S.C. 668aa—668cc-
6), is repealed.
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AUTHORIZATION OF APPROPRIATIONS

Skec. 15. (a) IN GENERAL.—Except as provided in subsections (b),
(c), and (d), there are authorized to be appropriated—

(1) not to exceed $35,000,000 for fiscal year 1988, $36,500,000
for fiscal year 1989, $38,000,000 for fiscal year 1990, $39,500,000
for fiscal year 1991, and $41,500,000 for fiscal year 1992 to
enable the Department of the Interior to carry out such func-
tAions and responsibilities as it may have been given under this

ct;

(2) not to exceed $5,750,000 for fiscal year 1988, $6,250,000 for
each of fiscal years 1989 and 1990, and $6,750,000 for each of
fiscal years 1991 and 1992 to enable the Department of Com-
merce to carry out such functions and responsibilities as it
may have been given under this Act; and :

(3) not to exceed $2,200,000 for fiscal year 1988, $2,400,000 for
each of fiscal years 1989 and 1990, and $2,600,000 for each of
fiscal years 1991 and 1992, to enable the Department of Agri-
culture to carry out its functions and responsibilities with re-
spect to the enforcement of this Act and the Convention which
pertain to the importation or exportation of plants.

(b) ExemprioNs FrRom Act.—There are authorized to be ap§ropri-
ated to the Secretary to assist him and the Endangered Species
Committee in carrying out their functions under section 7 (e), (g)
and (h) not to exceed $600,000 for each for fiscal years 1988, 1989,
1990, 1991, and 1992.

(¢) CoNVENTION IMPLEMENTATION.—There are authorized to be
appropriated to the Department of the Interior for purposes of car-
rying out section 8A(e) not to exceed $400,000 for each of fiscal
years 1988, 1989, and 1990, and $500,000 for each of fiscal years
(12391 and 1992, and such sums shall remain available until expend-

EFFECTIVE DATE
Sec. 16. This Act shall take effect on the date of its enactment.
MARINE MAMMAL PROTECTION ACT OF 1972

Sec. 17. Except as otherwise provided in this Act, no provision of
this Act shall take precedence over any more restrictive conflicting
provision of the Marine Mammal Protection Act of 1972.

ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE

Sec. 18. On or before January 15, 1990, and each January 15
thereafter, the Secretary of the Interior, acting through the Fish
and Wildlife Service, shall submit to the Congress an annual report
covering the preceding fiscal year which shall contain—

(1) an accounting on a species by species basis of all reason-
ably unidentifiable Federal expenditures made primarily for
the conservation of endangered or threatened species pursuant
to this Act; and

(2) an accounting on a species by species basis for all reason-
ably identifiable expenditures made primarily for the conserva-
tion of endangered or threatened species pursuant to this Act
by states receiving grants under section 6.




