Attachment H

Final Amended Programmatic Agreement
and NAGPRA Plan

Attachment H to the ALP Project Final Supplemental Environmental
Impact Statement (FSEIS) includes an amended Programmatic
Agreement which setsforth the proceduresto be adhered to in order to
ensure compliance with historic preservation laws. A plan which
addresses the treatment of all human remains, sacred objects, and
objects of cultural patrimony discovered as a result of the ALP Project
Is included as an attachment to the Programmatic Agreement, in
compliance with the provisions of the Native American Graves
Protection and Repatriation Act (NAGPRA).
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AVENDED
PROCGRAMVATI C AGREEMENT
BY AND AMONG

THE ADVI SORY COUNCI L ON HI STORI C PRESERVATI ON, THE BUREAU OF
RECLAVATI ON, THE BUREAU OF | NDI AN AFFAI RS, THE COLORADO STATE HI STCORI C
PRESERVATI ON OFFI CER, THE SOUTHERN UTE TRI BE, THE UTE MOUNTAI N UTE TRI BE, THE
NAVAJO NATI ON, AND THE NEW MEXI CO STATE HI STORI C PRESERVATI ON COFFI CER
REGARDI NG

THE ANI MAS- LA PLATA PROIECT

WHEREAS, the Bureau of Recl amation (Recl amation) proposes to devel op
operate, and nmmintain the Aninmas-La Plata Project (Project) authorized by the
Col orado River Basin Act of Septenber 30, 1968 (Public Law 90-537); and,

WHEREAS, Recl amation has prepared a Final Environmental Statement (FES)
and is preparing supplenmental docunentation for the Project, pursuant to the
Nati onal Environmental Policy Act (NEPA) of 1969 (42 U.S.C. 4321, et seq.), as
i mpl enented by Executive Orders 11514 and 11991 and the Council on
Environnental Quality Regul ati ons of Novenber 29, 1978 (43 FR 55978); and,

WHEREAS, Recl amati on has deternmined that this undertaking will adversely
affect historic properties included in or eligible for inclusion to the
Nati onal Register of Historic Places (NRHP), has consulted with the Advisory
Council on Historic Preservation (Council), the Colorado and New Mexi co State
Historic Preservation Oficers (SHPGs) pursuant to Section 800.14(b) of the
regul ations (36 CFR 800) inplenmenting Section 106 of the National H storic
Preservation Act of 1966 (16 U S.C. 470f)(NHPA), and Section 110 of the sane
ACT (16 U . S.C. 470h-(g)), and has reviewed the undertaking to consider
feasi bl e and prudent alternatives to avoid or satisfactorily mtigate the
adverse effect; and,

WHEREAS, this docunent, upon execution anong Recl amation, Council
SHPCs, the Bureau of Indian Affairs (BIA), and the Indian Tribes on whose
| ands the Project occurs ((the Southern Ue Indian Tribe (SUIT), the Ue
Mountain Ute Tribe (UMJ), and the Navajo Nation (Signatory Tribes)),
super cedes the Programati c Menorandum of Agreenment (PMOA) executed between
Recl amation, Council, and SHPGCs on Decenber 24, 1991; and,

WHEREAS, Recl amation has consulted with and continues consultation with
the appropriate Native Anerican Indian Tribes who attach a religi ous or
cultural significance to properties that nay be affected by the Project (Ues,
Hopi Tribe, Navajo, Jicarilla Apache, and Puebl os)(collectively referred to as
Consul ting Tribes) about the project in accordance with the NHPA, NAGPRA
Ar chaeol ogi cal Resources Protection Act (ARPA) of 1979 (P.L. 96-95), Anerican
I ndi an Religious Freedom Act of 1978 (42 USC 1996), Executive Order 13007
"Sacred Sites," and their inplenmenting regulations throughout the life of this
agreenent; and,

WHEREAS, the terns of this Agreenment shall apply to all |ands
af fected where the Project could cause changes to the character or use of
historic properties. The area of potential effects (APE) includes |lands within
t he geographi c areas of the Structural and Non-Structural, and Non-Bi ndi ng
conponents of the Project including but not linmted to reservoirs, conveyance
systens, borrow areas, wildlife mtigation | ands, and any | ands that wll be
af fected by construction related to the devel opnent, operation, and use of the
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Proj ect such as the devel opnent of recreational facilities, resorts, power
plants, water treatnent facilities, utilities, hydrologic Iift and punp
stations, pipelines, canals, laterals, and other end uses;

NOW THEREFORE, Recl amation, the Council, the Col orado SHPO and the
New Mexi co SHPO agree that the Project shall be adm nistered in accordance
with the following stipulations to satisfy Reclamation's Section 106
responsi bilities for individual aspects of the Project.

STl PULATI ONS
Recl anati on shall ensure that the foll owi ng neasures are carried out:
l. Hi storic Preservation Managenent Pl an
A Hi storic Properties Investigations

1. Al investigations of historic properties (as defined per 36 CFR
800.16(1)) within the APE will be carried out in accordance with a
Hi storic Properties Managenent Plan (HPMP), devel oped by
Recl anation within six (6) nonths of signing a Record of Decision
(ROD) by the Conmm ssioner of Reclanmation, to assure that al
treatments which Reclamation will utilize for this undertaking are
submtted to the SHPGs, and Council for review and coment to
i nsure the adequacy of the total mitigation program The HPWMP
proposal s, and designs shall be reviewed by the SHPGs and the

Council. Comments shall be submitted to Reclamation within thirty
(30) cal endar days fromdate of receipt. Adverse comments will be
resol ved in accordance with Stipulation VIIl of this Agreenent.

2. The HPMP wi || include the proposed nethods by which affected

Indian Tribes (Tribes) and the interested public will be kept
i nforned of the work and afforded the opportunity to participate.

B. Applicable Standards for ldentification and Treatment of Historic
Properties

1. Recl anati on shall ensure that all work undertaken to satisfy the
ternms of the HPMP shall be performed under the supervision of
qual i fied professionals satisfying the provisions of the
"Professional Qualifications Standards"” of Archeology and Historic
Preservation: Secretary of the Interior's Standards and
Guidelines (48 FR 44716-44742). Historical investigations shal
be supervised by a qualified historian (48 FR 44739) and
archeol ogi cal investigations shall be supervised by a qualified
archeol ogi st (48 FR 44739).

2. Recl anati on shall ensure that all work, including but not limted
to research designs, reports, and historic properties nmanagenent
undertaken to satisfy the terns of this Agreenent, shall be
conducted in accordance with the principles, standards, and
gui delines contained in Secretary of the Interior's Standards for
Rehabilitation and Guidelines for Rehabilitating Historic
Bui | di ngs (36 CFR 67); Archeol ogy and Historic Preservation:
Secretary of the Interior's Standards and Guidelines (48 FR 44717-
44742); the Council's Treatnent of Archeol ogical Properties: A
Handbook; The Archeol ogical Survey: Mthods and Uses; and gui dance
fromthe SHPGs and Council .
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3. Al'l architectural and engi neering recordation of historic
properties will be done in accordance with the standards

establ i shed by the Historic Anerican Building Survey (HABS) or the
Hi storic Anerican Engi neering Record (HAER), whichever is
appropriate, adnmnistered by the National Park Service, Cultura
Resource Division, Chief, History Unit. The extent and nature of
t he docunmentation required in each case will be decided in advance
in consultation with HABS/ HAER. The docunentation may i ncl ude,

but is not linmted to, archival quality photographs, architectura
neasur ed drawi ngs, videotape, and supportive witten historica
docunent ati on. Copi es of the docunentation subnitted to HABS/ HAER
will be provided to the SHPGCs and appropriate |ocal archives

desi gnat ed by the SHPGs.

4. Recl amation shall ensure that recordation and eval uati on of
Traditional Cultural Properties (TCPs) and sacred sites will be
done utilizing guidance provided by National Park Service Bulletin
Nunber 38, Guidelines for the Identification and Eval uati on of
Traditional Cultural Properties, Executive O der 13007 and
Recl anati on Policy and Gui dance on the identification and
eval uation of sacred sites. As appropriate, work undertaken shal
be performed by or under the direct supervision of qualified
et hnographers with et hnographic research training as described in
Bull etin 38. However, the religious and cultural sensitivities of
Native American or other ethnic groups shall be given prinmary
consideration in the process of recogni zing and eval uati ng TCPs
and sacred sites within the context of the Section 106 process.
Recl anation, therefore, also recognizes the respective triba
government or designated representative as an ethnographic
authority for identifying, evaluating, and establishing protective
neasures and treatnents, especially on Tribal lands, for their
respective traditional religious and cultural areas. Tribes shal
not be required to reveal precise locations of traditiona
religious and cultural areas. Requirements for recordation and
docunentation will be limted to that needed to determ ne project
ef fects and subsequent treatnents. Identification, evaluation, and
subsequent treatnment will be done in consultation with the SHPGs,
Council, Signatory Tribes, and groups/individuals affiliated with
a given TCP or sacred site, as appropriate. Reclamation will
coordinate with Indian Tribes and affected Native Anerican groups
so as to assure that treatnent and use of TCPs associated with
Native Americans is consistent with the intent and purposes of the
Ameri can | ndian Religious Freedom Act.

C. Identification and Eval uation of Hi storic Properties

1. Recl anation will develop the pertinent parts of the HPMP, as
outlined in Stipulation | A above, to ensure the identification
and eval uation of historic properties within the APE. Procedures
for identification of historic properties will be reviewed in
consultation with the SHPGs, BIA, and Signatory and/or Consulting
Tri bes, as appropriate.

2. In consultation with the SHPGs, BI A, and Signatory and/or
Consul ting Tribes, as appropriate, Reclamation w |l determ ne
whet her the historic properties that nay be affected by the
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Project are eligible for listing in the NRHP in accordance with 36
CFR 800.4 and 36 CFR 60.4. |f a consensus cannot be reached, or
if the Council or the Keeper of the NRHP (Keeper) so request,

Recl anation will request a determ nation fromthe Keeper.
Eligibility of disputed sites will be assuned until a fornal
determ nation is received. The opinion of the Keeper shall be
final. The Determ nation(s) of Eligibility will be conpleted prior
to an assessment of effects.

Treatment of Historic Properties

Once historic properties are identified, Reclanation shall consult

with SHPGs, BI A and Signatory and/or Consulting Tribes, as appropriate
to develop a treatnment plan, in accordance with the HPMP. Recl amation

shal

proceed with the requirenments under Stipulation | D (1) or (2),

and (3), below. The chosen course of action shall be nade in
consultation with the SHPQ(s) and Counci l

1

In-Situ Preservation: In-situ preservation is the preferred
alternative. If the property can be saved from destruction or
alteration of those characteristics which make the property
eligible for inclusion in the NRHP, Reclamation will take the
necessary steps to preserve the property in perpetuity.

Mnimzing Effects: If effects to the property can be reduced,
avoi ded, mnimzed, or mtigated, Reclamation will take necessary

neasures to do so. Procedures will be in accordance with the HPWP
and Stipulations I.B (1-4) and Il (A-B), as applicable.
a. Data Recovery: Prior to the initiation of construction

activities, Reclamation, in consultation with the SHPGs,
Council, BIA and Signatory and/or Consulting Tribes, as
appropriate, will develop a project specific (general)
research design for the recovery of inportant data about the
past. The general research design, included as a part of the
HPMP, shall be used to gui de decisions regarding the
recovery of inportant data about the past fromhistoric
properties where project effects are unavoi dable, shall aid
in the devel opnent of subsequent scopes of work for issuing
archeol ogi cal contracts, and shall provide the research
orientation of site-specific data recovery efforts. The
general research design shall be consistent with the
Secretary of the Interior's Standards and Guidelines for
Archeol ogi cal Docunentation (48 FR 44734-37) and take into
account the Council's publication Treatnent of Archeol ogica
Properties (Advisory Council on Hi storic Preservation,
(draft) 1980), subject to any pertinent revisions the
Council may nake in the publication prior to conpletion of
the project. Site-Specific data recovery plans shall be
devel oped subsequent to the general research design and
shal | specify at a m ni num

1. the property, properties, or portions thereof where
data recovery is to be carried out;

2. any property, properties, or portions thereof that
wi Il be destroyed without data recovery;
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3. the research questions that will be addressed through
the data recovery, with an explanation of their
rel evance and inportance;

4, the nmethods to be used, with an explanation of their
rel evance to the research questions;

5. the nmethods to be used in anal ysis, data nmanagenent,
and di ssem nation of data, including a schedule.

b. Site-specific data recovery plans shall be subnitted by
Recl anation to the SHPGs, BI A, and Signatory and/or
Consulting Tribes, as appropriate, and Council for thirty
(30) days review. Unless there is objection within thirty
(30) days of receipt of the plan, Reclanmation shall ensure
that it is inplenented.

3. Curation: Reclamation shall ensure that all records, and materials
resulting fromidentification and treatnent efforts are
permanently curated in accordance with 36 CFR Part 79 at the
Anasazi Heritage Center (AHC) in Dol ores, Colorado, with the
foll owi ng exceptions: those itens identified under the Native
Ameri can Graves Protection and Repatriation Act (NAGPRA) and/or
state burial protection |laws, and materials recovered on privately
owned | ands. For those materials recovered on privately owned
lands, all materials to be returned to their owers will be
mai ntai ned in accordance with 36 CFR Part 79 until their analysis
is conplete and they are returned. Reclanmation shall solicit
owners to donate collections to AHC for curation per 36 CFR Part

79.

a. Recl anation will ensure that information resulting fromthe
Project provided in this PAis provided to the SHPGs in a
form acceptable to and conpatible with the G S dat abases and
nmet adat a standards of the SHPGs.

E. Reports of Historic Properties and Treatnment Activities
1. Draft Reports: Upon conpletion of any testing and treatnent

activity, Reclamation shall submt copies of draft technica
reports of investigations in accordance with the general research
design and/or HPMP to the SHPGs, Council, BIA, Signatory Tribes,
and other Consulting Tribes, as appropriate. Reclamation wll
provide a coment period of thirty (30) days fromdate of receipt.
Comments received will be addressed in the final report(s).
Adverse coments will be resolved in accordance with Stipul ation
VI of the Agreenent.

2. Final Reports: Reclanmation will provide copies of fina
hi storical/archeol ogi cal reports resulting fromacti ons pursuant
to this Agreement to the SHPGs, Council, Signatory Tribes, BIA,
the library of the University of Colorado, the library of Fort
Lewi s Coll ege, the Laboratory of Anthropol ogy at the Museum of New
Mexi co, the Smithsonian Institution, the Anasazi Heritage Center
as well as to interested parties, and the National Park Service
(NPS). Reclanation shall ensure that all such reports are
responsive to contenporary standards, and to the Departnent of the
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Interior's Format Standards for Final Reports of Data Recovery
Prograns (42 CFR 5377-5379). Recl amation shall al so nake

provi sions for the dissenination of results to the professiona
conmunity and the general public, in the formof scientific
publications, popular reports, videotapes, digital media, and
educational progranms, in accordance with the HPMP. Precise

| ocational data will be available separately in an appendi x since
its release could jeopardize historical/archeol ogical sites.

Integration of Construction with Treatnent of Historic Properties

A. Comrencenent of Construction, ldentification, Evaluation, and
Treatment Activities, and the Devel opnent of Wb rk Schedul es

1. Recl anation will not initiate any construction for this
undertaking that may affect an historic property or a potentia
historic property until such properties have been | ocated,
assessed for eligibility, the effects of the undertaking on the
property have been determined, and any field treatnent is
conpl et e.

2. Recl anation will cooperate with the SHPGs, BI A, and Signatory
and/ or Consulting Tribes, as appropriate, to assure that any
required identification, evaluation, and treatment activities are
conpl eted as expeditiously as possible and that the stipulations
of this Agreenment are net.

3. Recl anation, in consultation with the SHPGs, BIA, and Signatory
and/ or Consulting Tribes, as appropriate, shall devel op
construction schedul es, data recovery, and treatnent strategies in
such a fashion as to ensure that the treatnent is conplete prior
to the commencenent of construction, while mnimzing project
del ays.

B. Moni toring of Disturbance of Historic Properties

Recl anation will ensure that particular care is taken during
construction to prevent effects to historic properties that are
designated for in-situ preservation and unantici pated di scoveri es.
Restrictions on construction work will be acconplished by the erection
of tenmporary fences, flagging, and the presence of an on-site nonitor. A
Di scovery Plan for unanticipated discoveries, pursuant to Stipulations
IV and V of this Agreenent, will be a conponent of the HPMP

C. Devel opnent of the Non-Structural/Non-Bi ndi ng conponents and
Treatment of Historic Properties

Recl anation will ensure that the terns of this Agreenent are followed
during the devel opment and construction of all phases of the Project.
For the Non-Structural/Non-Binding conponents of this Project, the costs
associ ated with Section 106 conpliance, as outlined under the terns of
this Agreenent, may be borne by the respective non-Federal agencies

t hr ough cost-sharing agreenments. Once non-Recl amati on fundi ng sources
are identified, Reclamation will re-initiate consultation under Section
106 which to include other parties to this agreenment, as necessary.

D. Post - Construction Managenent of Historic Properties
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Wthin two years of conpletion of construction activities on Project

| ands which renmai n under Recl amation authority (e.g., Ridges Basin),

Recl anation will devel op and inplement a Cultural Resources Managenent
Plan (CRW). The CRMP will be devel oped in consultation with SHPGs and

t he Advi sory Council, and traditional communities whose TCPs nay be
affected. The CRWP will provide for the |ong-term nmanagenment of historic
properties within Reclamation jurisdiction. The CRVMP shall specify at a
m ni mum

1. provisions for in-place preservation (including nonitoring and
renmedi al measures).

2. means to nanage for future recreational devel opment (canpgrounds,
trails, etc.).

3. nmeans to nanage for Operation and Mai ntenance of Reclamation
facilities.

4. proposed methods for public interpretation and public involvenent.
I V. Di scovery

In accordance with 36 CFR 800. 13, Reclamation, through consultation with
the SHPGs, Council, and Signatory Tribes has devel oped the foll owi ng genera
plan, and a nore detailed Plan of Action referred to in Stipulation V bel ow,
for dealing with historic properties likely to be discovered during
construction of the Project. Upon discovery of buried cultural nmaterials
during construction activities, the follow ng steps shall be foll owed:

A Work shall cease in the i mediate area of discovery;

B. The cultural materials shall be protected fromfurther
di st ur bance;

C. Wthin twenty-four (24) hours, the contractor neking the discovery
shal |l inmediately notify Reclamation; in the event of human buria
di scoveries, Reclamation, when on privately- or state-owned |ands
wi thin Col orado or New Mexico will notify the local chief of

police, county sheriff, coroner, or official acting in a simlar
capacity, and | and managi ng agency official of the discovery; a
determ nation of jurisdiction will be nade in consultation with
t he coroner.

D. Recl anation will evaluate the discovery for its eligibility to the
Nati onal Regi ster of Historic Places;

E. Recl anation will notify the appropriate SHPO, appropriate
Signatory and/or Consulting Tribe, and the Council of the
di scovery and afford the SHPO an opportunity to assess the
di scovery in the field provided that the inspection can be nade
within forty-eight (48) hours; and

F. Recl anati on, the SHPO, and Signatory and/or Consulting Tribe wll
consult to determine the nost appropriate course of action on a
case- by-case basis.



Programmati ¢ _Agr eenent
Ani nas-La Pl ata Proj ect

G When agreenent is reached, Reclamation shall notify the Council of
the neasures agreed for treating the discovery.

H. I f Reclanmation determ nes that agreement cannot be reached for
treatnent neasures, Reclanmation shall consult with the Council
pursuant to Stipulation VIII.

V. Treatment of Human Remmi ns
A Recl anation shall ensure that any and all hunman remains, sacred
obj ects, and objects of cultural patrinony discovered as a result
of the Project will be treated with dignity and respect. In order

to ensure the proper treatnment of Native American human renains
and associ ated grave itens, and to conply w th NAGPRA and

i mpl enenting regul ations 43 CFR Part 10, Reclamation wll

i mpl enent a NAGPRA Pl an of Action (POA) (Attachnent) in
consultation with the Tribes and other interested Native Anerican
Groups. The PQOA, which will take effect upon the inplenentation of
the ROD, establishes procedures for the discovery, scientific

anal ysis and reburial (if desired by the affected tribes) of human
remains in an appropriate nmanner and | ocati on.

B. In the event human renmains are encountered during construction
activities, Stipulation IV of this Agreement will imrediately take
effect. In anticipation that human remai ns nay be encountered
during archaeol ogi cal excavations, Reclamation, whenever operating
on privately- or state-owned |land w thin Col orado or New MeXi co,
in addition to notifying those parties as required in Stipulation
IV, will obtain an excavation permt fromthe office of the State
Archaeol ogi st (CO or the Cultural Properties Review Commttee
(NM prior to renmoval of any such remains. If the burial is
determ ned to be pre-historic or historic in nature, Reclanation

will accept responsibility for proper treatnment of the burial, in
accordance with the POA. If the burial is determined to be non-
Native American and | ess than 100 years old, procedures will be in

accordance with Stipulation IV.C
VI . Moni tori ng and Revi ew

The Council, Signatory Tribes, and the SHPOs nmay nonitor activities
carried out pursuant to this Agreenent, and the Council will review such
activities if so requested. Reclamation will cooperate with the Council,
Signatory Tribes, and the SHPGs in carrying out the nonitoring and review
responsi bilities.

VIl. Amrendrents

Any party to this Agreenment may request that it be anended, whereupon
the parties will consult in accordance with 36 CFR 800.13 to consider the
amendnent .
VII1. Dispute Resolution

Shoul d any of the signatories object in witing within (30) days to any

pl ans provided for review or actions proposed pursuant to this Agreenent,
Recl anation shall consult with the objecting party to resolve the objection.
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If Reclanmation determ nes that the objection cannot be resol ved, Reclamation
shall forward all docunentation relevant to the dispute, including

Recl anation’ s proposed response to the objection or dispute, to the Counci
pursuant to 36 CFR 800.7(a)(1). Wthin thirty (30) days after receipt of al
pertinent docunentation, the Council wll either:

1) Advise Reclanmation that they concur with Reclanmation’s proposed
response to the objection, whereupon Reclamation will respond
accordi ngly;

2) provide Reclanmation with recomendati ons, which Reclamation will take
into account in reaching a final decision regarding the dispute; or

3) notify Reclamation that it will comment pursuant to 36 CFR
800.7(c) (1) and proceed to comment. Any Council comment provided in such
a request will be taken into account by Reclamation with reference only
to the subject of the dispute; Reclamation's responsibility to carry out
all actions under this Agreenent that are not the subjects of dispute
will remai n unchanged

4) Shoul d the Council not exercise one of the above options within 30
days after receipt of all pertinent docunentation, Reclanmation may
assune the Council’s concurrence in its proposed response to the

obj ection and proceed accordingly.

| X. Public Objection

At any tinme during inplenentation of the nmeasures stipulated in this
Agreenent, should an objection to any such neasure or its nanner of
i npl enentati on be rai sed by a menber of the public, Reclamation shall take the
obj ection into account and consult as needed with the objecting party to
resol ve the objection

X. Failure to Carry Qut the terns of this Agreenent

In the event that Reclamati on does not carry out the terns of this
Agreenent, Reclanmation will conply with 36 CFR 800.4 through 800.7 with regard
to individual activities covered by this Agreenent.

Xl . Annual Revi ew

Recl anation will consult with the signatories to the Agreenent annually
to review inplenmentation of the terns of the Agreenment and detern ne whet her
revisions are needed. |If revisions are needed, the signatories to the
Agreenent shall consult in accordance with 36 CFR Part 800.14(b) to nake such
revisions. Annual reviews shall be initiated by Reclamation with the
Signatories of the actions taken. Signatories will have thirty days fromdate
of receipt to comment on the annual report. The first annual report shall be
due one year fromthe execution of this Agreemnent.

XI'l. Termnation of this Agreenent

Any party to this Agreement may term nate the Agreenment by providing
thirty (30) days witten notice to the other consulting parties, provided that
the parties shall consult prior to the period of termnation to determ ne
whet her the issues can be resolved and the Agreenent reinplenented in anended
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form |In the event of termnation, Reclamation will conply with 36 CFR 800. 4
t hrough 800.7 with regard to this undertaking.

XiIl. Attachments

Al attachnments devel oped and i npl emented in accordance with this
Agreenent are incorporated by reference into the Agreement and their terns and
conditions shall have the sane force and effect as this Agreenent.

XI'V. Cost Contai nment

Recl anati on shall nonitor the costs of carrying out the terns of this
Agreenent. Should Recl amation deternmine that the costs of activities covered
under this Agreenment nay exceed four percent (4% of the total anount
aut horized to be appropriated for the project (per P.L. 96-301), Reclamation
shal | contact other parties to this Agreenent and the parties shall consult to
consider, and, if necessary, adopt ways of limting costs.

XV. Executi on of Agreenent

Executi on of the Agreenent and inplenentation of its terns evidences
that Recl amation has afforded the Council an opportunity to commrent on the
Project and its effects on historic properties; taken into account the effects
of the project on historic properties; and satisfied its Section 106
responsibilities for all individual aspects of the Project.

ADVI SORY COUNCI L ON HI STORI C PRESERVATI ON

BY: DATE:
John Fow er, EXECUTIVE DI RECTOR

BUREAU OF RECLANATI ON

BY: DATE:
Charl es Cal houn
REG ONAL DI RECTOR, UPPER COLORADO REG ON

BUREAU OF | NDI AN AFFAI RS

BY: DATE:
Rob Bar acker
REG ONAL DI RECTOR, SOUTHWEST REG ON
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COLORADO STATE HI STORI C PRESERVATI ON COFFI CER

BY: DATE:

Geor gi anna Contiguglia, STATE H STORI C PRESERVATI ON OFFI CER

NEW MEXI CO STATE HI STORI C PRESERVATI ON OFFI CER

BY: DATE:

‘B Baca, STATE HI STORI C PRESERVATI ON CFFI CER

SCQUTHERN UTE | NDI AN TRI BE

BY: DATE:
John E. Baker, Jr., CHAI RVAN

UTE MOUNTAI N UTE TRI BE

BY: DATE:
Er nest House, CHAlI RVAN

NAVAJO NATI ON

BY: DATE:
Al 'an Downer, TRIBAL HI STORI C PRESERVATI ON OFFI CER
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ATTACHVENT

Native American Graves Protection and Repatriation Act (NAGPRA)
Pl an of Action (PQA)

A WRITTEN PLAN OF ACTION FOR THE TREATMENT OF
INTENTIONALLY EXCAVATED OR INADVERTENTLY DISCOVERED
HUMAN REMAINS, FUNERARY OBJECTS, SACRED OBJECTS,
OR OBJECTSOF CULTURAL PATRIMONY
FOR THE PROPOSED ANIMAS-LA PLATA WATER PROJECT

Pursuant to 43 CFR part 10, 810.5 (e), for the Native American Graves Protection and Repatriation Act
(NAGPRA), the following written plan of action will be implemented for all discoveries made during data
recovery of cultural resources properties or construction activities within the proposed Animas-La Plata
(A-LP) project area.

I. Kinds of Objectsto Be Considered as NAGPRA Items

For all discoveries, the kinds of objectsto be considered and referred herein as NAGPRA items as
defined in 810.2 (d) include:

A. Human remains means the physical remains of a human body of a person of Native American
ancestry. The term does not include remains or portions of remains that may reasonably be
determined to have been freely given or naturally shed by the individual from whose body they
were obtained, such as hair made into ropes or nets or individual teeth. For the purposes of
determining cultural affiliation, human remains incorporated into a funerary object, sacred object,
or abject of cultural patrimony, as defined below, must be considered as part of that item.

B. Funerary objects means items that, as part of the death rite or ceremony of a culture, are
reasonably believed to have been placed intentionally at the time of death or later with or near
individual human remains. Funerary objects must be identified by a preponderance of the
evidence as having been removed from a specific burial site of an individual affiliated with a
particular Indian tribe or as being related to specific individuals or families or to known human
remains. Theterm burial site means any natural or prepared physical location, whether originally
below, on, or above the surface of the earth, into which as part of the death rite or ceremony of a
culture, individual human remains were deposited, and includes rock cairns or pyres which do not
fall within the ordinary definition of grave site. For purposes of completing the summary
requirements in 810.8 and the inventory requirements of §10.9:

1. Associated funerary objects means those funerary objects for which the human remains
with which they were placed intentionally are also in the possession or control of a
museum or Federal agency. Associated funerary objects also means those funerary objects
that were made exclusively for burial purposes or to contain human remains.
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2. Unassociated funerary objects means those funerary objects for which the human
remains with which they were placed intentionally are not in the possession or control of
amuseum or Federal agency. Objects that were displayed with individual human remains
as part of adeath rite or ceremony of a culture and subsequently returned or distributed
according to traditional custom to living descendants or other individuals are not
considered Unassociated funerary objects.

C. Sacred objects means items that are specific ceremonial objects needed by traditional Native
American religious leaders for the practice of traditional Native American religions by their
present-day adherents. These NAGPRA items are rarely found within archaeological sites. While
many items, from ancient pottery sherds to arrowheads, might be imbued with sacrednessin the
eyes of an individual, these regulations are specifically limited to objects that were devoted to a
traditional Native American religious ceremony or ritual and which have religious significance or
function in the continued observance or renewal of such ceremony. Theterm traditional religious
leader means a person who is recognized by members of an Indian tribe as:

1. Being responsible for performing cultural duties relating to the ceremonial or religious
traditions of that Indian tribe, or

2. Exercising aleadership rolein an Indian tribe or based on the tribe’ s cultural,
ceremonial, or religious practices.

D. Objects of cultural patrimony means items having ongoing historical, traditional, or cultural
importance central to the Indian tribe itself, rather than property owned by an individual tribal or
organization member. Similar to sacred objects, objects of cultural patrimony are rarely found
within archaeological sites. These objects are of such central importance that they may not be
alienated, appropriated, or conveyed by an individual tribal or organization member. Such objects
must have been considered inalienable by the culturally affiliated Indian tribe or Native Hawaiian
organization at the time the object was separated from the group. Objects of cultural patrimony
include items such as Zuni War Gods, the Confederacy Wampum Belts of the Iroquois, and other
objects of similar character and significance to the Indian tribe as awhole.

I'1. Specific Information Used to Deter mine Custody

In the event of the removal of NAGPRA items during data recovery on federal lands within the
proposed A-LP project area, the following specific information will be used to determine custody
in the order listed below, pursuant to §10.6 (a).

A. A lineal descendent of the deceased individual is an individual tracing hisor her ancestry
directly and without interruption by means of the traditional kinship system of the appropriate
Indian tribe.

B. Where alineal descendent cannot be ascertained or no claim is made, custody will go to the
Indian tribe on whose tribal 1and the NAGPRA items were discovered.
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C. On federal non-tribal lands, cultural affiliation will be determined, pursuant to 810.14(c).
Cultural affiliation means a relationship of shared group identity that may be reasonably traced
historically or prehistorically between a present-day Indian tribe and an identifiable earlier group.
All of the following requirements must be met to determine cultural affiliation between a present-
day Indian tribe and the NAGPRA items of an earlier group:

1. Existence of an identifiable present-day Indian tribe with standing under these
regulations and NAGPRA

2. Evidence of the existence of an identifiable earlier group. Support for this requirement
may include, but is not necessarily limited to evidence sufficient to:

a. establish the identity and cultural characteristics of the earlier group,

b. document distinct patterns of material culture manufacture and distribution
methods for the earlier group, or

c. establish the existence of the earlier group as a biologically distinct population;
and

3. Evidence of the existence of a shared group identity that can be reasonably traced
between the present-day Indian tribe and the earlier group. Evidence to support this
requirement must establish that a present-day Indian tribe has been identified from
prehistoric or historic times to the present as descending from the earlier group. This
evidence may exist as geographical, kinship, biological, archeological, anthropol ogical,
linguistic, folklore, oral tradition, historical, or other relevant information or expert
opinion. Claimants do not have to establish cultural affiliation with scientific certainty.

The following information was obtained through previous consultation with various Native
American tribes and is based on what individual tribes said. It is not intended to narrow the focus of the
Bureau of Reclamation (BOR) and/or other land-managing agency’s responsibilities regarding
consultation for NAGPRA issues. The Hopi Tribe, Navagjo Nation, the Uintah and Ouray Ute, Southern
Ute and Ute Mountain Ute Tribes and the Pueblos of Acoma, Cochiti, Ieta, Jemez, Laguna, Nambe,
Picuris, Pojoaque, Sandia, San Felipe, San Ildefonso,San Juan, Santa Ana, Santa Clara, Santo Domingo,
Zia, and Zuni, claim cultural affiliation to the prehistoric people who inhabited the Four Corners area,
particularly southern Colorado and New Mexico. The Jicarilla Apache Tribe also wish to be consulted
regarding cultural affiliation and custody if NAGPRA items are intentionally or inadvertently discovered
during project.

I11. Planned Treatment, Care, and Handling of NAGPRA Items

Itislikely that NAGPRA items, particularly human remains and funerary objects, will be found
during the course of any necessary data recovery project proposed for the A-LP Project or during
construction activities associated with the proposed project. At the request of various tribes
consulted for the project, the planned treatment, care, and handling of NAGPRA items recovered
will be carried out in arespectful manner. For overall project consistency, and in as much as
specific state laws of Colorado and New Mexico regarding the protection of human remains and
funerary objects on private lands allows, this written plan will treat non-federal NAGPRA items
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inasimilar manner. A brief summary of the state burial laws of Colorado and New Mexico may
be found in Item X.

If human remains or other NAGPRA items, as described in Item I, are discovered intentionally or
inadvertently during archaeological datarecovery or construction in the proposed A-LP project
area, al ground-disturbing activities shall cease within 50 feet (15.2 meters) of the burial.
Archaeol ogical work on that portion of the site containing the NAGPRA itemswill continue to the
point that the nature and extent of the items can be determined. This may include full exposure of
the burial feature. Non-destructive visual inspection of human remains shall be limited to
determinations of age (of both the individual and the interment), sex, and cultural affiliation,
while leaving any discovered NAGPRA itemsin place and protected. To the extent possible, such
visual inspection shall be performed without handling, brushing off, or disarticulating human
remains or other NAGPRA items.

Until disposition is determined, if possible, discovered NAGPRA itemswill be left in situ during
the notification period described next. The appropriate land-managing agency will establish
adequate measures to safeguard the site. This may include a 24-hour security guard posted at the
site. If it is necessary to remove the NAGPRA items from the site, they will be held at a secure
facility approved by the appropriate land-managing agency until a decision on final dispositionis
made.

The archaeological contractor or any inspector (construction and/or environmental) shall contact
the BOR and/or appropriate land-management agency verbally within one (1) business day,
followed by written notification within three (3) business days. This notification shall contain the
following information:

A. A verbal description of what has been found and the context in which NAGPRA items are
|ocated:;

The location of the NAGPRA items;

A preliminary assessment of the type of NAGPRA items;

An assessment of the complexity of the burial(s), human remains, and/or other NAGPRA
items, and the likelihood of disturbance if left in place;

E. A proposed location for reburia, if applicable; and

F Any other pertinent information.

OCOw

The BOR and/or appropriate land-managing agency shall notify all interested Native American
tribes verbally within one (1) business day, followed up with written notification within three (3)
business days, as detailed in Item VI. The BOR and/or appropriate |land-managing agency will
also notify the appropriate State Historic Preservation Office verbally within one business (1) day,
followed up with written notification within three (3) business days.

Upon certification of notification, the discovered NAGPRA items will be recorded
archaeologically, asdetailed in Item IV. Analysis of the NAGPRA itemswill be conducted as
detailled in [tem V.
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If possible, NAGPRA items found through intentional or inadvertent discovery should be avoided
and left in situ. All attempts will be made by the BOR and/or appropriate land-managing agency
to leave and preserve these discovered NAGPRA itemsin situ. If said NAGPRA itemsarein no
danger of impact, the location shall be documented and the items protected, as necessary. If
NAGPRA items are discovered within the construction zone and cannot be preserved in place,
unless previous arrangements have been made with an interested tribe(s), those NAGPRA items
encountered will be removed after certification of notification to the appropriate interested
tribe(s). Standard archaeological methods will be employed during removal. To the extent
possible, removed NAGPRA itemswill be curated in the field until arrangements are made in
consultation with the appropriate tribe(s) that desire to be part of the reburial action.

V. Planned Archeological Recording of NAGPRA Items

Intentionally or inadvertently discovered NAGPRA itemswill be recorded at a descriptive non-
invasive level including measurements, type, and morphology. The NAGPRA items should be
both sketched and photographed in situ in the event that it becomes necessary to remove the items
from the site. The location of the site containing the NAGPRA items shall be thoroughly
described, and recorded on the appropriate7.5-minute USGS topographic quadrangle map.
Additionally, if NAGPRA items are left in the ground within a site, specific locations will be
mapped and recorded using the most accurate standard available. This could include atie-in to
existing center-line drawings, corrected and calibrated GPS data, or an equivalent mapping
technology. Locational information shall be provided to the BOR and/or the appropriate land-
managing agency only.

V. Kindsof Analysis Planned for Each Kind of NAGPRA Item

During the discovery and notification period, analysis of discovered NAGPRA itemswill consist
of non-destructive, in-field visual analysis to determine age and sex of individuals. Human
remains shall not be brushed or otherwise handled unless absolutely necessary to make age and
sex determinations. All analysis shall take place on site. If needed, security of the site will be
accomplished as set forth in Item I11.

As noted elsewhere in the plan, in limited circumstances it may be necessary to remove the human
remains and other NAGPRA items for safekeeping. In addition, where reburia or leaving in situ is
not possible, or where additional evaluation must take place in order to determine cultural
affiliation, NAGPRA items may be removed using standard scientific methodology (which may
include soil sampling), in adignified manner.

If cultural affiliation cannot be determined for NAGPRA items, particularly human remains, that

have been removed from the discovery location, it may be necessary to conduct more in-depth
analysisto assist in determining cultural affiliation.

V1. Notification of Interested Indian Tribes
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In the absence of any additional information for making a determination of cultura affiliation, the
BOR and/or appropriate land-managing agency will contact all interested Native American tribes
upon the discovery of Paleoindian, Archaic, Fremont, ancestral Puebloan, or unidentified human
remains and funerary objects. The BOR and/or appropriate |land-managing agency will contact the
Uintah and Ouray Ute Reservation, Ute Mountain Ute Tribe, and Southern Ute Tribe upon
discovery of Ute NAGPRA items. The BOR and/or appropriate land-managing agency will
contact the Navajo Nation upon discovery of Navajo NAGPRA items. The BOR and/or
appropriate land-managing agency will contact the Jicarilla Apache Tribe upon discovery of
Apache NAGPRA items. If NAGPRA items are found on non-federal lands, the appropriate state
officialswill also be notified.

VII. Traditional Treatment of NAGPRA Items by Indian Tribes

The Hopi and Zuni Tribes, the Navajo Nation, and the Ute Tribes have indicated an interest in
examining NAGPRA items prior to removal, and attend removal and reburia of these items. To
the extent possible, these tribes’ requests will be accommodated. Additionally, similar requests
from other tribes will be accommodated to the extent possible.

VIII. Nature of Reportsto Be Prepared

The results of investigations at a site containing discovered NAGPRA items shall be incorporated
into the overall data recovery report as a detachable, confidential appendix. Site maps within the
body of the overall data recovery report should identify all features, including those features
containing discovered NAGPRA items. If permission is granted by the culturally-affiliated tribes,
photographs, sketches, or detailed illustrations of the NAGPRA items may be included within the
confidential appendix only.

I X. Disposition of NAGPRA Items

As stated previoudly in Item |11, all attempts will be made by the BOR and/or appropriate land-
managing agency to avoid discovered NAGPRA items and leave them in situ. NAGPRA items |l eft
or reburied in situ shall remain in the custody of the land-managing agency and will not be
repatriated. In the event that discovered NAGPRA items must be removed, then the BOR and/or
appropriate land-managing agency will determine, pursuant to 810.6, which Native American
tribe will receive custody of the items. The BOR and/or appropriate land-managing shall provide
notification of intent to repatriate and subsequently return the items to the appropriate tribe within
the limitations of §10.15. Disposition of NAGPRA items discovered on non-federal lands will be
determined in conformance with applicable state law and consultation with the appropriate Native
American tribe(s).

X. State Burial Laws



