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Comment Letters 
Number Name 
1 Ada County Development Services 
2 David E. Nagel 
3 Boise City Canal Co. 
4 Moffatt Thomas 
5 Bryan Searle1

6 Idaho Water Users Association, Inc. 
7 City of Boise 
8 Flip Phillips 
9 Trout Unlimited 
10 Idaho Fish and Game 
11 Shoshone-Paiute Tribes 
12 Marcus, Merrick, Christain & Hardee, L.L.P.  
13 Ringert Clark, Chartered Lawyers 
14 Idaho Farm Bureau Federation 
15 New Dry Creek Ditch Co. 
16 Advocates for the West 
17 U.S. Fish and Wildlife Service 
1  Eighteen emails similar to Mr. Searle’s letter were received from the following people: 
Holly Hancock 
Rigby ID  
Tracy Walton 
Emmett ID 
Jeanne Arnzen 
Cottonwood ID  
Nancy Shiozawa 
Pocatello ID  
David Hart 
Eagle ID  
W. Greg Nelson 
Kuna ID  
 

Ina De Boer 
Nampa ID  
Glen Edwards 
Nampa ID  
Grant Ipsen 
Boise ID  
Mark Trupp 
Driggs ID  
Gary Lemmon 
Hagerman ID  
David Ascuena 
Mtn Home ID  
 

Kris Long 
Chubbuck ID  
Dennis Tanikuni 
Wilder ID  
Carl Montgomery 
Eden ID  
Russell Hendricks 
Nampa ID  
Kent Miskin 
Terreton ID  
Dave Veselka 
Indian Valley ID  
 



 
 





Response to Letter No. 1 

1-1 Thank you for your comments. 
 





Responses to Letter No. 2 

2-1 With respect to renewal of the Lucky Peak Reservoir water service contracts, 
Reclamation is bound by the authorities granted by Congress and provisions 
of the existing contracts.  As discussed in sections 1.1.2 and 2.3 of the Draft 
EA, Reclamation has no unilateral authority to assign Lucky Peak storage 
provided under these contracts to other uses so long as it is being put to 
beneficial use by the contractors. 

2-2 See response to comment 2-1.   
Thank you for your comments. 

 





Response to Letter No. 3 

3-1 Comment noted.   
Thank you for your comment. 

 











Responses to Letter No. 4 

4-1 Regulations implementing NEPA provide that agencies may prepare an 
environmental assessment “on any action at any time in order to assist agency 
planning and decision making.”  See 40 C.F.R. Sec. 1501.3(b).  Here, the 
public scoping process demonstrated that several entities and individuals have 
an interest in the outcome of the renewal/ conversion process.  Further, 
scoping indicated that there was a degree of controversy with respect to 
renewal/ conversion of these contracts and that some do not fully understand 
the statutory constraints under which Reclamation must function.   

Reclamation has considered the argument that a NEPA analysis is not 
required in this case based on the “status quo” argument.  Under this theory, 
NEPA’s requirements do not apply to proposed federal actions that do not 
change the “status quo.”  National Wildlife Federation v. Espy, 45 F.3d 1337, 
1343 (9th Cir. 1995).  However, Reclamation disagrees with the commenter’s 
conclusion that a NEPA analysis is not required in this situation.  In the 
unpublished decision Natural Resources Defense Council v. Patterson, Case 
No. Civ. S-88-1658 LKK (E.D. Cal. May 31, 1995), the court noted that 
“NEPA … applies if the particular exercise of discretion proposed by BOR 
changes the status quo as measured by the nature and scope of human activity 
under the contracts.” Slip op. at 17 (emphasis added).   

Here, Reclamation is in the process of deciding how it will exercise its 
discretion.  The 1956 Act does not provide that the renewal or conversion of 
these contracts for the same quantities of water as under the original contracts 
is a mandatory, nondiscretionary action.  Rather, Reclamation is obligated 
under Federal and State law to ensure that any water under the contracts will 
be put to beneficial use.  In addition, the conversion of the existing contracts 
from water service to repayment contracts for all of the currently contracted 
water could be construed as changing the status quo, thereby requiring an 
analysis under NEPA.   

Accordingly, Reclamation has chosen to prepare an EA.   

We have included the April 21, 2003, letter regarding Reclamation’s position 
on NEPA compliance for Lucky Peak Reservoir contract renewals or 
conversions.  The letter follows comment letter 4 responses. 

4-2 Reclamation believes Alternative 3 is legal under NEPA.  While not providing 
as much supplemental storage for some contractors, it would meet the stated 



purpose and need by supplying a reasonable amount of supplemental storage 
based upon highest historic delivery of irrigation water stored in Lucky Peak.   

The 1956 Act places an explicit limitation on the contractor’s right of renewal/ 
conversion:  the contracted water must be put to beneficial use.  See 43 U.S.C. 
Sec. 485h-1(4).  The Solicitor of the Department of the Interior has confirmed 
this limitation.  See Renewal of Friant Unit Contracts, M-36961, 96 I.D. 289, 
301 (November 10, 1988).  Reclamation has the authority to reduce the 
amounts of water in the renewed or converted contracts if the water is not 
beneficially used.  Alternative 3, therefore, is within the scope of 
Reclamation’s authority and discretion if it reflects an accurate estimate of the 
contractors’ beneficial use. 

Further, NEPA does not limit the analysis of alternatives to only those for 
which the action agency has authority.  Indeed, CEQ regulations specifically 
require the agency to analyze alternatives that are reasonable, regardless of 
whether the action agency has the jurisdiction or the authority to carry out 
these alternatives.  See 40 C.F.R. Sec. 1502.14(c). 

4-3 See response to comment 4-2. 

4-4 Appendix A has been revised to remove the reference to Settlers Irrigation 
District water rights under the Bryan Decree. 

4-5 Comment noted. 

4-6 We have revised the capacity numbers for Anderson Ranch Dam in Table 3-1 
of the Final EA to reflect the recent reduction in storage due to sedimentation.  
We have also incorporated the reduction in storage at Anderson Ranch and 
Arrowrock Reservoirs into the discussion of Contractors’ Use of Lucky Peak 
Storage in section 3.1.1 of the Final EA. 
Thank you for your comments. 

 











Responses to Letter No. 5 

5-1 Comment noted. 

5-2 See response to comment 4-2 
Thank you for your comments. 

 











Responses to Letter No. 6 

6-1 Comment noted. 

6-2 See response to comment 4-2 

6-3 Under Alternative 3, any storage that would remain uncontracted would not 
necessarily remain so over the long term.  However, a decision on whether to 
contract or otherwise commit the storage would not be made at this time.   

6-4 Comment noted. 
Thank you for your comments. 

 







Responses to Letter No. 7   

7-1 The No Action alternative, to continue as water service contracts with no 
substantial change in contract terms, is presented as a means of comparing the 
environmental effects of the action alternatives to the effects of continuing the 
existing situation.   

As explained on pages 1-2 and 1-3 of the Draft EA, Reclamation is bound by 
both Federal statute and water service contracts or, at the request of the 
contractors, to convert them to repayment contracts.  The Solicitor of the 
Department of the Interior has determined that this statutory and contractual 
language gives each contractor “a right to renewal.”  See Renewal of Friant 
Unit Contracts, M-36961, 96 I.D. 289, 297 (November 10, 1988) (emphasis 
original).  Indeed, “once a contract contains a renewal clause, the Secretary 
has no discretion to deny renewal of the contract.”  Id. at 300.  By analogy, 
once a contract contains a conversion clause, the Secretary has no discretion 
to deny conversion of the contract to a repayment contract.   

Here, all Lucky Peak contractors have requested conversion of their water 
service contracts to repayment contracts.  Thus, Reclamation has no discretion 
to deny conversion of the contracts.  By definition, repayment contracts are 
perpetual contracts.   

For clarification, we have added the clauses from the existing contracts 
pertaining to renewal and conversion in section 1.1.2 of the Final EA. 

7-2 Beneficial use is determined by the state of Idaho in accordance with state 
law.  If through this State process it is determined that a contractor is not 
capable of beneficially using their contracted water, the contract would be 
amended to reflect the State’s determination of beneficial use. 

7-3 It is expected that the new repayment contracts under either of the action 
alternatives would have assignment provisions similar to those in the existing 
water service contracts that would enable the contractors to assign all or part 
of their contracted storage to other parties.  As described in section 1.3 of the 
Draft EA, these assignments have occurred in the past and some are currently 
pending.  Reclamation’s approval of the assignments has been and will 
continue to be subject to NEPA regulations, and an appropriate level of public 
review will occur prior to making a decision. 

7-4 As stated on page 3-55 of the Draft EA, payment structure and costs are not 
expected to be significantly different than payments under the No Action 



alternative (water service contract).  We have added additional payment 
information to section 3.6.2 in the Final EA.   

7-5 The execution of a certain type of contract for a certain amount of storage has 
no effect on the human environment by itself.  The environmental effects of 
the action alternatives would primarily occur from operational changes in the 
reservoir system or changes in irrigation deliveries, compared to the No 
Action alternative.  As discussed in the Draft EA, there would be no 
measurable operational change under the Preferred Alternative and only a 
very slight change under Alternative 3.   

7-6 It is unclear from the comment what inconsistencies in section 2.3 of the Draft 
EA are being referred to.  Section 2.3 lists suggestions that are either not 
available to Reclamation because of the limited discretion under the contract 
terms and Reclamation law or those that do not meet the purpose and need for 
action described in section 1.0 of the Draft EA.  NEPA does not require 
detailed analysis of alternatives that do not meet the stated purpose and need 
for action.  As explained in section 2.3, these alternatives were eliminated for 
the stated reasons.   

7-7 Reclamation has limited discretion to postpone entering into long-term 
contracts with the Lucky Peak contractors until completion of the SRBA.  
However, the contracts will conform to any state determinations of beneficial 
use as well as applicable federal laws. 

7-8 This EA is not intended to include all of the various terms and conditions that 
may be included in the final contracts.  Reclamation recognizes its discretion 
and responsibilities associated with negotiation of the mutually agreeable 
terms and conditions for the Lucky Peak contract conversions.  The 
negotiation of these contracts will be conducted in accordance with 43 CFR 
Sec. 426.22, Reclamation law, and Reclamation policy.  See response to 
comment 7-3.   

7-9 See response to comment 7-2. 
Thank you for your comments. 

 







Responses to Letter No. 8 

8-1 Comment noted. 
Thank you for your comment. 

 



















Responses to Letter No. 9 

9-1 See responses to comments 7-1 and 7-7. 

9-2 The purpose and need for a proposed action must answer the question of why 
the agency has proposed the particular action.  Under existing statutory and 
contractual constraints, Reclamation must either renew or convert the Lucky 
Peak water service contracts.  Reclamation, therefore, properly focused the 
underlying purpose and need upon the unique mandates requiring 
Reclamation’s proposed action in this situation.  Also see response to 
comment 7-1.   

9-3 See response to comment 7-8. 

9-4 See responses to comments 7-1, 7-3, and 7-8.   

9-5 We agree and have added language to section 1.1.2 describing beneficial uses 
under Idaho law. 

9-6 As stated on page 1-6 of the Draft EA, the state of Idaho recognizes irrigation 
of lawn parks and gardens as irrigation.  The Draft EA acknowledges that 
lands served by the contractors are being developed into residential and 
commercial uses; however, many of the contractors currently are providing 
irrigation water for these new land uses and will continue to do so. (pg 3-28 of 
Draft EA).   

Reclamation does not have the unilateral authority to reallocate Lucky Peak 
storage water to meet other water needs.  See response to comment 7-1.  Any 
renewed or converted contracts, however, will include a provision permitting 
assignment of the contract to third parties under certain circumstances.  This 
assignment provision will ensure the flexibility needed to address changing 
water needs and land use in the future.  The provision will require 
Reclamation’s approval prior to any assignments, and Reclamation will 
complete a separate analysis for each assignment to ensure that it complies 
with state and federal laws, including NEPA, ESA, and section 8 of the 
Reclamation Act limiting use of Reclamation project water to that which can 
be beneficially used. 

If in the future, the state of Idaho determines that stored water under contract 
cannot be beneficially used, the water would return to Reclamation.  See also 
response to 7-2.   



9-7 The entities that must mutually agree are the parties in the contract.  The 
parties are the United States of America, represented by the contracting officer 
who is the Secretary of Interior or his duly authorized representative, in this 
case the Reclamation Regional Director; and the contractors, who are the 
irrigation and water user organizations receiving water service. 

9-8 See responses to comments 7-3 and 7-8.   

9-9 Reclamation has completed its requirement under section 7 of ESA through its 
determination of “no effect” to listed species in section 3.4 of the EA.  
Although concurrence from USFWS and NOAA Fisheries is not required for 
this determination, USFWS has concurred via memorandum of February 16, 
2004 (letter no. 17). 

9-10 The date of the scoping letter has been added to section 1.2, first paragraph, of 
the Final EA. 

9-11 See response to comment 7-1. 

9-12 As discussed in this section 2.2.3 of the Draft EA, and presented in the 
Contractors’ Use of Lucky Peak Storage discussion in section 1.1, the storage 
is used conservatively by many of the contractors for multiple year drought 
protection.  The contractors typically preserve as much stored water as 
possible for use during the following irrigation season to help meet future 
shortages.  The information presented in Figure 3-3 indicates that the pattern 
of use during recent drought year in 2001 is similar to drought years as far 
back as 1977.  Reclamation believes that using highest annual delivery 
information is a reasonable measure of an amount of storage that would still 
meet the underlying purpose and need.  See responses to comments 7-2 and  
9-6. 

9-13 See responses to comments 7-2 and 9-6.   

9-14 See responses to comments 7-1 and 9-6. 

9-15 The alternatives suggested for fish and wildlife enhancement are either outside 
the scope and purpose of the project, or are already present in proposed 
contract terms and state water leasing mechanisms.  See response to comment 
9-6.  Annual water transfers already occur and would continue through the 
water rental pool, as discussed in section 3.1 of the Draft EA.  Provisions for 
permanent assignment of storage would also be a part of the action 
alternatives, as stated in section 3.1 of the Draft EA.  Also see response to 
comment 7-3.  With regard to beneficial use determinations, see responses to 



comments 7-2 and 9-6.  Water conservation programs that provide 
Reclamation technical and financial assistance to water user entities, such as 
those under the Reclamation Reform Act and Water 2025 are available. 

9-16 The graphs on page 3-19 of the Draft EA are intended to portray very general 
differences among good, average, and low water supply years.  The discussion 
of releases from Lucky Peak Dam on page 3-18 describe in cfs, the different 
releases under normal and dry conditions.  Only general information is 
provided because these storage and release patterns would not change under 
the Preferred Alternative and would change very little under Alternative 3 
compared to the No Action alternative. 

9-17 Reclamation pays Water District 63, $0.75 per acre-foot to run salmon 
augmentation flow water through the Boise River Water rental pool. 

9-18 United Water and others have arranged assignments through purchase of 
interest in the irrigation entities which does not require Reclamation’s 
involvement.  Reclamation’s role is only to approve or disapprove the 
assignments to formalize the contractual arrangement.  Reclamation is willing 
to entertain any arrangements that have merit, provided that they are within 
project, water right, and contracting authorities.   

9-19 Section 2.2.2 of the Final EA has been revised to clarify that assignment 
provisions would be subject to NEPA compliance.  See responses to 
comments 7-3 and 9-6. 

9-20 See response to comment 6-3. 

9-21 Section 3.3.1, under Boise River Below Lucky Peak Reservoir of the Final EA 
has been revised to indicate natural reproduction also occurs. 

9-22 The entrainment issue is addressed in Reclamation’s current BO for its 
operation, as indicated on page 3-42 of the Draft EA.  The attached USFWS 
memorandum has concurred that implementation of the Preferred Alternative 
would have no effect on entrainment rates (See response to comment 9-9.)  
Concerning alternatives that would benefit bull trout, see responses to 
comments 2-1, 7-1, and 9-6. 

9-23 Please refer to the attached memorandum from USFW regarding the “no 
effect” determination for bald eagles of Lucky Peak contract renewal.  As 
stated on page 3-45 of the Draft EA, USFWS has concurred that continued 
operation of Reclamation’s Boise River projects would not adversely affect 
bald eagles.  



9-24 See response to comment 6-3.  The use of any uncontracted storage is outside 
the scope of the analysis of this EA.  Through the scoping process, and other 
means, Reclamation is aware that there are a variety of interests in any storage 
that would be made available through the renewal process, including 
contracting to other entities for irrigation.  Because no decision is being made 
at this time, we cannot speculate on where any uncontracted storage may be 
committed under Alternative 3 and what the environmental effects might be. 

9-25 Operationally, there would be no difference between the Preferred Alternative 
and the No Action alternative.  The reasons operations would change very 
little under Alternative 3 are explained on page 3-29 of the Draft EA.   

9-26 See response to comment 7-3.  Reclamation’s role in this sense would be the 
same under the Preferred Alternative as the No Action alternative.   

9-27 The Draft EA acknowledges that land uses have and continue to change and 
that the contractors continue to supply irrigation water to these changing land 
uses.  As discussed on page 3-28 of the Draft EA, some of the storage would 
be expected to be transferred through yearly water bank leases or assignments.  
Because assignment provisions would be similar, the rate or magnitude of 
these transfers would be the same under the Preferred Alternative as No 
Action.  As stated in the Draft EA, they may be reduced under Alternative 3.   

9-28 Mitigation under NEPA regulations pertains to avoiding, minimizing, 
rectifying, reducing, or compensating for environmental impacts.  Since 
virtually no adverse environmental impacts have been identified, no 
mitigation is proposed.   

9-29 See response to comment 9-28 regarding the applicability of mitigation.  
Because mitigation would not apply, the measures suggested would be 
environmental enhancement and are outside the scope of this EA. 

9-30 Trout Unlimited will continue to be on Reclamation’s mailing list for NEPA 
documents. 

9-31 We will to continue to keep Trout Unlimited involved in future Lucky Peak 
contract activities.  Trout Unlimited will be given an opportunity to provide 
comments on the draft contract in accordance with 43 CFR 426.22. 
Thank you for your comments. 

 





Responses to Letter No. 10 

10-1 Comment noted.   
Thank you for your comment. 
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