SECOND COMMENT PERIOD - COMMENTS/RESPONSES

Letters, e-mail messages, comment sheets were received from the following:

1. Budd-Falen Law OffiCES......cccuvurieiiiiiiiiee e June 12, 2006
2. Erb & Suenram Law OffiCeS......viiiiiiiiiiiiiiiiiiee e June 12, 2006
3. Doney, Crowley, Bloomquist, Payne, and Uda Law Offices ........ June 12, 2006
4. Davis, Warren & Hritsco Law OffiCeS.........coevvvviiiiviiiiiiieiiieieeeeeens June 13, 2006
5. Leon SAgaloff......ccc.uiiiiiiiiiee e May 25, 2006
6. RODErt HArtWEIl .......ieeeeeeeeeeee e May 22, 2006
7. National Trout Unlimited ..........cooeevniiiiiiiiiiee e May 23, 2006
8. Skyline Sportsman, Anaconda Sportsman, Public Lands/Water

ACCESS ASSOCIALION ....eeeeieiee e e e eaas May 23, 2006
9. Harris H. WREAL ... May 26, 2006
O TN o] o [ @ =] oo 1= May 31, 2006
) (=3I O o I June 03, 2006
12, JEITY CArl e June 02, 2006
T = To] o I = U [T June 02, 2006
O TS = =T | R June 07, 2006
15. MIKE MAICUM ...t et e e e e June 07, 2006
16, WaAlLEr MOTTIS . ..un ittt eaaaas June 10, 2006
17. 30NN Cargill ..cccoieieieiiiie e June 10, 2006
18. Fishing Outfitters Association of Montana..............ccccoeeeecuevveeee. June 12, 2006
19. Beaverhead Watershed Committee ..........coeevvveiiiieiiiiiiiieiieeeeenn. June 12, 2006
20. SEVE HUIL....covveeeieiie e e e e June 11, 2006
21. RAYMONA L. GrOSS, I ..uuuiiiiiiieeeeiiiiciiiieeeeeeeaeeessesnssnnnneeeeeaaeeeeanas June 10, 2006
22, LArmy LaKNar......ooooiieieiiieiee et a e June 09, 2006
23, Trout UnNlMItea.......covveiiiiiiiiiiee et e e e June 12, 2006
24, Allen Schallenberger ... June 12, 2006
25. Beaverhead County Disaster of Emergency Services................. June 12, 2006
26. Terry TRrOCKMOITON ......ceeviiiiiiiiiiiiiiiieieee e e June 12, 2006
27. ToM & Mary SMIth ...ccooviiiiiiiiie e June 12, 2006
28. Montana Department of Fish, Wildlife and Parks....................... June 09, 2006
S IS (=YL= 3 O] 1 (o] o £ N June 09, 2006
30. Beaverhead and Big Hole Outfitters and Guides Assn. ............. June 12, 2006
31. Quarter Circle 9 OULIttErS .......ccoeeveeciiiieeeeee e June 12, 2006
Y = (o3 I ) | TR June 12, 2006
33. Richard & Martha StOrey.........cccoviiiuiiiiiiiiiee e June 13, 2006
34, Jeremy Garretl.......cocceeiiiiiiiiieee e June 15, 2006
35. U.S. Fish and Wildlife SErviCe.......ccooeeiiiiiiiiiieiiiiiiiie e June 19, 2006

36. RODEIt Van DEIECN ........eeeeeeeee e June 12, 2006
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Re: COMMENTS on Revised Draft Environmental Assessment, Clark Canyon
Reservoir, Montana

Dear Planning Coordinator:

Open A Ranch, Inc, and Robert Van Deren (hereafter collectively referred to as “Open A
Ranch™} have hired the Budd-Falen Law Offices to provide comments on the Revised Draft
Environmental Assessment (“EA") Clark Canyon Reservoir that was released in May 2006.

As explained in Open A Ranch'’s comments to the Draft Environmental Asscssment, Open
A Ranch has land that is intermingled and neighbors the Clark Canyon Water Supply Company
(“CCWSC") and the East Bench Irrigation District (“EBID"™). Also, Open A Ranch is a non-signer
to the CCWSC and EBID delivery contracts with the Bureau and has water rights to natural flows
senior to those administered by the Burcau. Therefore, Open A Ranch is directly impacted by the
Bureau’s actions in delivering water to EBID and CCWSC. Furthermore, the Van Deren family has
lived and ranched on the Open A Ranch for over four decades and has a deep love and concemn for
the environment impacted by this EA. In addition to ranching, they spend significant time on their
land for recreation and other purposes. They fish on their land and worry that the ongoing fishing
will be directly impacted by the Bureau’s decision. They also enjoy the use of these lands to view
wildlife in the area. Open A Ranch has been directly impacted by sedimentation and flooding caused
by reservoir operations and storage water deliveries. On behalf of Open A Ranch, we provide the
following comments.
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I. INTRODUCTION

The National Environmental Policy Act {“NEPA") establishes an environmental policy that
requires Federal agencies to do environmental planning and requires thai the decision makers within
the Federal agencies take environmental factors into account when making their decisions. 42
U.5.C. § 4321. NEPA is primarily a procedural statute (See Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 1.8, 519 (1978); n Environmental Council v. 817 F.2d 484, 492 (9"
Cir. 1987)) and establishes a process by which Federal agencies must study the environmental
impacts and effects of actions before such actions are taken. NEPA applies to Federal actions.
NEPA exists 1o ensure a process, not a resull. Norhwes! Envirgnmental Defense Center v.
Bonneville Power Administration, 117 F.3d 1520 (9 Cir. 1997) (quoting [nland Empire Public
Lands v. U.S. Forest Serv., $8 F.3d 754, 758 (9" Cir. 1996)). NEPA’s procedures are designed to
(1} ensurc that an agency will have detailed information on significant environmental impacts when
it makes its decision; and (2) guarantee that this information will be available to a larger audience.
Id. Any action taken withoutl observance of the procedures required by NEPA will be set aside.
Save the Yaak Committee v. Block, 840 F.2d 714, 717 {9 Cir. 1988).

1. NO NEPA ANALYSIS ON THE GOVERNMENT ACTION TO INCREASE
ACREAGE

Over the years since the initial authorization, the number of irrigated acres for the CCWSC
and EBID have increased past the acreage originally allowed. There has been no NEPA analysis

performed on these increased acres.

The centracts to CCWSC and EBID were issued in 1958, Because this occurred prior to the
passage of NEP A, no NEPA analysis was necessary. However, expansion of the irmigated acres has
occurred since NEPA's cnactment in 1970. See 42 U.S.C. § 4321. Any increase afier 1970 must
have NEPA analysis completed as it is a major federal action. 42 US.C. § 4332, As explained
above, this is so the agency will have detailed information on the environmental impacts of the
decision and so the public will be fully informed. Northwest Environmental Defense Center v
Bonnevillg Power Administration, 117 F.3d 1520 (9* Cir. 1997). In this Revised Draft EA, Ihe
Bureau does not address the increase that has already occurred, but rather addresses only a very small
portion of the increase in acres since 1970 (918 acres). The Burcau states that the preferred action
(and, incidently, the no action alternative) is to approve the contracts to irfigate 33,706 acres for
CCWSC and 27,137 acres for EBID (EA at 11-13); however, the government action is really
approval of a contract that allows an approximate increase of 14,000 acres since 1970.

' It is impossible to state for sure the exact increase in acreage since the Burean and the
irrigation districts use so many different numbers. However, if one accepts the Bureau’s 2005
Memorandum “Beaverhead River Operations™ as the status quo, comparing that number to the
Bureau's preferred alternative in the Revised Draft EA results in an increase of 14,195 acres.

1.1: The Council on Environmental Quality interprets the environmental benchmark
or environmental footprint (effects) for contract renewal processes to be measured at
the end of the existing contracts (end of the 40 years).
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The increase that has already occurred is an important aspect of full consideration of the
impacts of the proposed action, This is the equivalent of allowing the Forest Service to clearcut 300
acres per year for 40 years, and when the Forest Service has to do NEPA becausc of its requirement
to do a new forest plan, the Forest Service saying that there was no impact from logging because it
was the historic practiceto clearcut. No member of the public would see this as rational and no court
would allow it. NEPA analysis must be done on the full change after 1970, not just ceriain aspects
ofit. See, e.g., City of Atlanta v. United States, 531 F.Supp. 506 (N.D. Ga. 1982) (airport approved
prior to NEPA enactment, runway change proposed after enactment); Confederated Tribes & Bands
of Yakima Indian Nation v, FERC, 746 F.2d 466 (9* Cir. 1984) (power plant approved prior to
NEPA relicensing proposed afler enactment). Here the contracts were approved prior
to NEPA enactment, but the irrigated acreage was increased afier enactment.

Below is a list of documents which over the years have discussed the irrigated acreage for
both CCWSC and EBID. Attached as Exhibit A 1o these is a chart izing these
documents and other claimed irrigated acres. As these documents and charts show, the claimed
number of acres has not been consistent over the years, and has dramatically increased in the Revised
Draft EA.

1. 1944 Congress adopted House Document 475 and Senate Document 19] — Sen.
Doc. 191 provides that “Clark Canyon Reservoir . . . if built . . . will furnish a full
supply of water for 25,000 acres on a bench east of Dillon, and a supplemental supply
for 14,500 acres in the same general area.”

The Revised Draft EA states, “Senate Document No. 191 . . . considered a full irigation
water supply for 32,400 acres of new imrigation and a supplemental irrigation water supply for 34,100
acres in the Beaverhead River Basin, including tributarics.”” EA at4. Itis not clear from the EA how
the Bureau arrived at this number, since the Bureau did not provide a specific page reference in the
Senate document. However it appcars from re\rlewmg Senate Document No. 191 that the Burean
is likely manipulating the ined in the d to exaggerate how many acres were
originally considered.

Senate Document No. 191 states, “Clark Canyon Reservoir, on Beaverhead River, below the
town of Armstead, if buill to a capacity of 150,000 acre-feet, will furnish a full supply of water for
25,000 acres on a bench east of Dillon, and a supplemental supply for 14,500 acres in the same
general area” Senate Doc. No. 191, p. 62. Only by adding together the new irrigation and

ppl | irrigation supplies for the Red Rock, Horse Prairie, and Dillon Valley units can a
person arrive at the 32, 4-00 acres of new irrigation and 34,100 acres of supple-mental irrigation that
was supposedly idered in Senate D No. 191. Id. at p. 642 Because the Beaverhead

? Actually, adding together the acres of supplemental irrigation for the Red Rock, Horse
Prairic, and Dillon Valley Units equals 34,200 acres. However, given the similarity to the Bureau's
figure for supplemental acreage, and the fact that the new acreage listed is the same, this appears to




June 12, 2006
Page 4

River drainage begins at the confluence of Horse Prairie Creek and Red Rock River, and because
the statement in the EA also refers to tributaries of the Beaverhead River Basin, this is presumably
how the Bureau arrived at the amount it alleges was considered.

The Bureau clearly manipulated the numbers in Senate Document No. 191 in order to make
it appear as if the number of acres it is now proposing to irrigate has been considered all along.
However, Senate Document No. 191 gnly considered fumishing a full supply of water for 25,000
acres and a supplemental supply for 14,500 acres, not the 32,400 acres of full supply and 34,100
acres of supplemental supply alleged by the Bureau. The Bureau cannot use the numbers from the
Red Rock, Horse Prairie, and remaining portions of the Dillon Valley units not irrigated by Clark
Canyon Reservoir to support its claim to additional acreage, since the Clark Canyon Reservoir is the
only reservoir being considered in this EA.

2. 1957 District Court Findings of Fact and Conclusions of Law — Montana District
Court ruled that the EBID would have 22,193 irrigated acres within its boundaries.

3. 1960 Definite Plan Report (“DPR") - The Bureau’s DPR authorized flood irrigation
of 28,004 acres for CCWSC and 21,800 acres for EBID.

4. 1983 Bureau Brochure — The Bureau brochure describes the total acreage irmigated
in the project from 1968 through 1981 as ranging from 45,944 to 48,815,

5. EBID Tax A ts — Sent to Beaverhead and Madison County Treasurers and
Montana Dept. of R . EBID rep iv rtified to the Mont
Department of Revenue that the total acreage irrigated for the EBID was 22,684.55
acres.

6. Bureau Website — Bureau MTAO website East Bench Unit Land Areas (at
www.ushr.gov/dataweb/html/gpeasprjdata html) describing total irrigated acreage as
49 804 acres.

7. April 4, 2000 EBID Minutes - In its minutes, EBID recognized that they were
imgating too many acres: “We know that we arc imigating around 4000 more acres
than the original contract. . . . If we cannot get the acres down, we will end up paying
for an Environmental Assessment, which is around $30,000, or an Environmental
Impact Statement, which can run into the hundreds of thousands of dollars.”

8. January 16, 2003 Bureau letter to EBID - Bureau stated it is the Bureau’s position
that EBID cannot irrigate more than the 28,004 acres originally irrigated pursuant to
the contract.

be how the Bureau arrived at this figure.
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9. February 4, 2003 Bureau letter to CCWSC and EBID — Bureau again stated that
“{i]t is our interpretation that water delivered under either the Clark Canyon Water
Supply Contract, or the East Bench lirigation District contract, can only be applied
to lands duly authorized by Reclamation. For the Clark Canyon Water Supply
Company, the lands authorized to receive Reclamation water are the specific 28,004
acres of land which were irrigated at the time the contract was executed in 1958, For
the East Bench Imrigation District, the lands authorized to receive reclamation water
are the specific acreages approved by Reclamation through the land classification
process. Any deviation from the authorized water deliveries outlined above is a
violation of Reclamation law.”

10, September 3, 2004 B letter to EBID - Bureau again stated, “[i]t is also

Reclamation’s understanding that the original intent of both Reclamation’s and the
Company was to fix the number of acres served by the Company in the contract.”

11.  September 22, 2004 testimony before Congress — The attomey for CCWSC and
EBID told the members of the House Resources Committee Subcommittee on Water
and Power that the total number of acres irrigated by CCWSC is approximately
25,000 and by EBID is approximately 21,800.

12 Beaverhead River, Clark Canyon Irrigation District Water Budget 2004
Describing irrigated acreage as 28,000 for CCWSC and 21,800 for EBID.

13.  EBID Meeting Minutes, dated January 6, 2005 — Describing irrigated acreage as
21,800 for EBID and 24,898 for CCWSC,

14, Fall of 2005 ~ Brent Esplin, of the Bureau handed out a memorandum titled
“Beaverhead River Operations.” This d provides “{tlhere are 21,800
authorized acres with the [District] and 24,848 acres with the [Company] . . . . itis
illegal to utilize federal facilities, including distribution or storage facilities, 1o serve
lands in excess of their authorized acres.”

15, Bureau NEPA scoping meeting at Dillon, MT - “No Action Alternative, Current
Condition” as stated by the Bureau on January 11, 2005 - Describing irrigated
acreage as 22,689 for EBID and 24,848 for CCWSC.

16.  Bureau “Information Sheet” for East Bench Unittechnical meetings, dated March
10, 2005 —Describing irrigated acreage as 21,800 for EBLD and 28,004 for CCWSC.

17.  HKM Final Report dated March 21, 2005, titled, “Review of Method of
Determining Delivery of Water to Non-Signers — Beaverhead River” Figure I -
The Burean hired HKM to do a report and that document described irrigated acreage
as 21,800 for EBID and 28,004 for CCWSC.
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18.  July 7,2005 Letter from Larry Laknar, a CCWS Director, to the CCWS Board
of Directors — Larry Laknar addressed the issue of EBID inereasing its acres: “For
years Clark Canyon Waler supply either legally or just by chance allowed at first the
Bureau and then EBID to manage the operations and water supply. Why was the
expanded acres issue not enforced by the Bureau at the beginning of the project or
later by EBID?"

19.  August 18, 2005 A t Letter to Beaverhead and Madison County Treasurers
Describing irigated acreage as 22,684.55 for EBID.

20.  March 27, 2006 Bureau letter to Open A Ranch — The Bureau acknowledges that
more acres have been added since the original contracts: “Reclamation understands
that water users within the CCWSC and the EBID have been andding lands since
the early 1970's; especially after advancements in pumping and the availability
of cheaper electricity in the Beaverhead Valley. Reclamation has been informed
and believes that all of the acreage requested by CCWSC and EBID for inclusion in
the proposed contracts has been irrigated on a regular basis and the water users intend
to irrigate with as full as supply of water as is available in the future. Reclamation
believes and this office has concurred that the authorization for the EBU in the Flood
Control Act of 1944 is sufficient to include all of the proposed acreage.”

21.  Bureau MTAO website (at www.usbr.gov/dataweb/htmUeastbench.himl, last
checked June 7, 2006) - Describing imgated acreage as 21,800 for EBID and 28,000
for CCWSC.

These documents and numbers show that the original o d acres are significantly
different from the approximately 55,000 acres for CCWSC and approximately 30,000 acres for EBID
depicted in the location map in the Draft EA. These numbers are also significantly different from
the 33,706 acres for Clark Canyon and the 27,137 acres for East Bench listed in the Revised Drafi
EA as the currently irrigated acres (i.e., the no action altemative). EA at 11-12. These expanded
acres have not had the necessary NEPA analysis. The Revised Draft EA state, “[b]oth alternatives
carried forward for analysis would divert roughly the same volume of water and would irrigate
approxi Ty th ber of acres; however, there are subtle differences.” EAat 11. Theonly
NEPA analysis that has occurred is on these “subtle differences.” There has been no NEPA analysis
and no explanation of the difference between the original coniract amoeunt, the amount of expanded
acres irrigated since 1970, and the acres the Bureau says the districts are currently irrigating (i.e., the
amount of land irrigated in both the no action alternative and the preferred alternative),_Because the
Bureau claims that the of water in both analyzed alternatives is the same as it has always
been, they fail to properly evaluate the environmental consequences related to 14,000 increased acres
being irmigated by the EBID and CCWSC such as: water supply, water quality, wildlife, endangered
species, and recreation. EA at 52, 53, 66, 67-68, 71-72.

1.2 : Seeresponse to Comment 1.1
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In addition, under the new contract, there is no map of contract acres. Without a map of
contract acres it is not possible to determine compliance with laws and will not be possible for the
local district court to incorporate the administration of coniract water into its administration of the
Beaverhead River Decree, Case 1053,

Ill. NO NEPA ANALYSIS ON THE GOVERNMENT ACTION OF ADDING
“SHOULDER" SEASON IRRIGATION

The Draft EA at page eight through nine mischaracterizes the “shoulder” season irrigation
as not being part of this federal action. The Draft EA does not disclose that “shoulder” season
irrigation is specifically included in the terms of the 2006 contracts and are referred to as
“rercgulation” in the 1958 contracts. In the 1958 contracts, EBID and CCWSC contractually
abandoned the right to divert more than 3.1 acre-feet/acre for EBID and 4.0 acre-feet/acre for
CCWSC in times of “shortage" for the contract irrigation season of April 15 to October 15 to ensure
viability of the entire EBU project. The 1958 water contracts refer to “shoulder” season irrigation
as “reregulation” and the limits on diversion were an inscparable basis of the 1958 waler contracts.

“Reregulation” meant CCWSC contractually abandoned the right to “call” or divert “early,”
“late™ and “high” water in exchange for a guaranteed supply of 4.0 acre-feet/acre during the most
beneficial “summer” irrigation season, ensuring adequate storage inflows for EBID and other users.
Furthermore, the DPR. indicated that EBID is not feasible without CCWSC's “reregulation™ or
abandonment of the “shoulder” season “carly”, “late” and “high” flows. As a result of the 1958
contracts, CCWSC essentially traded the right to call “shoulder” season irrigation for the
“reregulated” 4.0 a.f. summer supply, return flows from EBID's flood imrigation of 21,800 acres and
exemption from paying Operations and Maintenance on the Bureau's Canyon Ferry Reservoir.

The change from the 1958 contracts prohibiting a “shoulder” season to the 2006 contracts
to allow a "shoulder” season is clearly a government action subject to NEPA analysis. The EA must
analyze and disclose the impacts of:

. the loss of return flows from 21,800 acres that used to be flood imigated;
. the loss of return flows resulting from “water spreading” onto approximately 14,000

additional acres;

. the cumulative impact of allowing "water spreading” and expanded acres because of
the inclusion of the shoulder season;

L the impact on non-signers, fisheries and other users by allowing "shoulder” season

irrigation in a basin closed to new appropriations under Montana law.

It seems that if CCWSC is allowed an additional shoulder season, as is contemplated in the
2006 contracts, that they would be required to pay operating, maintenance and repair fees to Canyon
Ferry project, just as EBID is required to pay these charges for impacts to Canyon Ferry resulting
from EBID’s use of stored run-off water. Since CCWSC is not required to pay similar charges for
the “shoulder season,” there may be an exemption in the contract for CCWSC use of “shoulder

1.3: There was a map at the beginning of the revised draft EA and the same map is at
the beginning of the final EA. Provisions to develop a new GIS based map that
delineates specific acres will be included in the negotiated repayment contracts.
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season” water that is not explained. At any rate, the addition of a shoulder season in the 2006
contracts should have had NEPA analysis.

1V, INADEQUATE ANALYSIS OF ALTERNATIVES

The Revised Draft EA analyzes only two alternatives— the no action alternative and the
preferred alternative. There are two problems with this. First, the no action alternative is not really
“no action.” And second, the Burcau did not analyze an adequate range of alternatives. The
altematives requirement is the “heart” of the EA, 40 C.F.R. § 1502.14; see also Monroe County
Conservation Council, Inc. v. Volpe, 472 F.2d 693 {2d Cir. 1972) (alternatives requirement is the
“linchpin” of the EA), NEPA requires federal agencies to “study, develop, and describe appropriate
alternatives to recommended courses of action in any proposal which invelves unresolved conflicts
conceming alternative uses of available resources.” 42 U.5.C. § 4332(2)(E). Federal agencics must
comply with this requirement even though they do not have to prepare an impact statement. 40
C.F.R. § 1507.2(d). Thealternatives requirements seck “to ensure that each agency decision maker
has before him and takes into proper t all possible approaches to a particular project
(including total aband of the project) which would alter the environmental impact and the
cost-benefit analysis. Only in that fashion is it likely that the most intelligent, optimally beneficial
decision will ultimately be made.” Calvert Cliffs’ Coordinating Comm, v. Atomic Energy Comm’n,
449 F.2d 1109 (D.C. Cir. 1971).

The no action alternative includes increased acres from the 1958 contracts and increased
acreage since 1970, when MEPA was passed. As explained above, there has been no NEPA analysis
on the increased acres. The Revised Draft EA only addressed the “subtle differences” between the
two alternatives. The claimed number of acres currently irrigated (the number of acres to be irrigated
in both the no action al ive and the p 1 al ive) is larger than the contracted acres.
Therefore, the Bureau is trying to sweep under the rug the acres that have been added since NEPA
was passed in 1970. This is in violation of NEPA as it does not inform the public of the true impacts
of the proposed project. It violates state water law and reclamation law.

In addition, the Bureau did not analyze an adequate range of alternatives. NEPA requires a
federal agency to analyze a reasonable range of alternatives. City of Sausalito v. O*Neill, 386 F.3d
1186 (9" Cir. 2004). Analyzing only a no action alternative and a preferred alternative does not
represent a reasonable range of altematives. See Muckleshoot Indian Tribe v. U.S. Forest Serv., 177
F.3d 800 (9™ Cir. 1999) {agency considered only no-action altemative and two virtually identical
physical alternatives); Curry v. 1S, Forest Serv., 988 F.Supp. 541 (W.D). Pa 1997) (timber sale; only
no action and proposed alternative considered).

V. THE BUREAU FAILED TO USE THE REQUISITE SCIENTIFIC INFORMATION
AND OBJECTIVITY

The Data Quality Act (“DQA™) requires the Bureau to meet basic informational quality
standards. G6 Fed. Reg. 49719. This standard of quality requires that the data used and published

1.4: The Council on Environmental Quality defines the No Action Alternative for
water contract renewal as renewing the existing (expiring) contracts with minor
changes. Minor changes would be updating administrative language and/or updating
legal clauses in the contract to comply with current policy, regulations, and laws. The
term "no action" does not mean doing nothing.
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by the Bureau meet four elements: (2) quality; (b) utility (referring to the usefulness of the data for
its intended purpose); (c) objectivity (data mustbe te, reliable, and unbiased); and (d) integrity.
.

In addition to the DQA, NEPA imposes an affirmative duty on federal agencies to “insure
the professional integrity, including scientific integrity, of the discussions and analysis in [an EA]."
City of Sausalito v. Q’Neill, 386 F.3d 1186, 1213 (9th Cir. 2004) quoting 40 C.F.R. § 1502.24; see

h Isl . v, Unil tates Forest 351 F.3d 1291, 1302 (9% Cir. 2003) {claim will
succeed “if Plaintiffs are able to convince the district court that the agency unreasonably relied upon
inaccurate data™); s for Better Transp. v. United § 't of Transp., 305 F.3d 1152, 1182
(10™ Cir. 2002). The impact analysis under NEPA is supposed to be objective and unbiased.

In this case; the Burcau failed 1o “insure the professional integrity, including the scientific
integrity, of the discussions and analysis in the [Revised Draft EA]," in viclation of NEPA and the
DQA. First, the HYDROSS model is not a comprehensive forward-looking projection as required
by WEPA. There was no analysis of impacts or viability when Montana Department of Fish,
Wildlife and Parks’ instream flow rights are adjudicated and enforced. The Revised Draft EA
indicates that minimum flows greater than 25 cfs from Clark Canyon Reservoir are “unreasonable™
as they will adversely affect the viability of the irrigation project and/or lake fishery.

Seccond, the HYDROSS model assumptions, analysis and output are not consistent with and

there is no reconciliation with past East Bench Unit operations and various reports and studies,
including, but not limited to:

Montana Tech water study

Montana State university water study

1980°s DNRC water study —Barretts to Dillon
Bureau’s 1951 water study

Various historical aerial, satellite, high altitude images from USGS and NRCS
Bureau maps

Bureau brochure and website information
Bureau’s Definite Plan Report (“DPR™)
Irrigated acreage reports to MDOR

River Commissioner Reports

HKM Report

Lastly, the Burean’s Clark Canyon Reservoir data is unreliable. The Bureau discards original
observations and substitutes al ive The Bureau’s data changes are not done with
or rep There is no 1 of reservoir losses before

2006. And, there is no all or calculation of losses in Beaverhead.

h, s al PR Tl 1 Tati

age water Y

1.5: As stated in the Methods of Analysis section of the revised draft EA and final EA,
the model was designed to represent present reservoir operations and reasonable future
water supply conditions. The model was not intended to duplicate historic conditions
or operations. Reclamation reviewed various published reports and databases for
applicability and usage in the model development, including, but not limited to, the
East Bench Unit DPR, published USGS data, and data supplied by the EBID and the
CCWSC. GIS datasets and aerial images assisted in defining the configuration and key
assumptions for the model. EBID and CCWSC were consulted to review model
parameters and data. A couple of the reports mentioned by the commenter were in
development and not available for review and utilization at the time of the model was
developed or determined not to be applicable.
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VL. OTHER VIOLATIONS OF NEPA

A.  NEPA requires the altenatives to be feasible. City of Sausalito v. O*Neill, 386 F.3d
1186 (9™ Cir. 2004). Montana water law requires a permit from the state for charges
in irrigated lands or irrigation of new lands after June 30, 1973. The current
alternatives violate Montana water law. An alternative that violates Montana water
law is not feasible. '

B.  TheRevised Draft EA inadequately analyzes the impacts to anyone or anything other
than CCWSC or EBID.

C.  The Revised Draft EA is inconsistent with formally adopted and approved plans of
state and local government, One of the purposes of the regulations implementing
NEPA is o “[e]mphasize[] cooperative consultation among agencies before the
environmental impact statement is prepared rather than submission of adversary
comments on a completed document.” 40 C.F.R. § 1501.1(b). During the scoping
process, the Bureau is required to “[i]nvite the participation of affected Federal, State,
and local agencies.” 40 C.F.R. § 1501.7(a)(1). The Burcau has failed to do this.

D. An environmental impact statement (“EIS") is required when there is a major federal
action “significantly affecting the quality of the human environment." 42 US.C. §
4332. The Council on Environmental Quality has defined “significantly” to include
both the context of the project and the intensity of the impact. 40 CF.R. § 1508.27.
Intensity includes, in part, *{t]he degree to which the effects on the quality of the
human environment are likely to be highly controversial,” “[t]he degree to which the
action may adversely affect an endangered or threatened species or its habitat,” and
“[w]hether the action threatens a violation of Federal, State, or local law.” 1d. The
Bureau must prepare an EIS based upon the controversial issues involved, the bald
eagles in the area, and the fact that the contract renewals will violate Montana water
law and reclamation law. The Bureau has not analyzed any of these factors and, thus,
must do $o in an EIS.

VII. ENDANGERED SPECIES ACT

_Although the Bureau claims that there are no bald eagle nests in the area (Revised Draft EA
at 39), there are bald eagles seen in the arca and the area is suitable for nesting._The Burean must

consult with the 11.S. Fish and Wildlife Service to ensure that this action will not jeopardize the bald
:ax]s.mdﬂhsﬂulnl.ﬂm:m 35 U‘;C § l536{a)l:2) MMM&HMEMM

ft EA at 39), but does

not cxpla:n the results uf any wnsullatlon This musl be danc

1.6: The revised draft EA (at 39) states "There are no known bald eagle nests at Clark
Canyon Reservoir" and that is a correct statement according to the Montana Natural
Heritage Program. The revised draft EA (at 39) does not state "in the area", as the
commentor suggests. The final EA contains the same language.

1.7: Reclamation did consult with the USFWS. See Chapter 5, Consultation and
Coordination.

1.8: See response to Comments 1.6 and 1.7
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June 12, 2006
Page |1 ¥

VIIL. CONCLUSION

The Revised Draft EA is nothing more than an attempt to legalize and sweep under the rug
an approximate 14,000 acre increase without the required NEPA analysis. Nowhere else in the
history of the project has the Bureau used the number of 60,843 acres that is in the Draft EA or has
the Bureau analyzed the impacts of irrigating the 60,843 acres of land that the Bureau is now
claiming is the historic use. The Bureau has not done the necessary analysis, has not provided
accurate information to the public, and has attempted to use the NEPA process to legitimize an
illegal increase in acres. Furthermore, the Bureau had not complied with NEPA substantively either
because of its numerous process errors. The Revised Draft EA supports the Bureau's comments at
public meetings that they are there “to help the imigators.” However, in the NEPA process the
Bureau had obligations to comply with the law, which would be the best way to “help the imigators,”
as well as others impacted by this NEPA analysis. The Bureau has failed to comply with the state
law, federal law and NEPA,

Thank you for your attention to this matter. The remaining attachments referenced in these
comments are being forward to you under separate cover from Open A Ranch, Should you have any
questions or need any clarification with points made in these comments, please do not hesitate to
contact me,

Sincerely,

Hertha Lund =
BUDD-FALEN LAW QFFICES, L.L.C.

xc:  Robert Van Deren
Michael Cusick
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EXHIBIT A

Year CCWSC | EBID Total | Comments
Acres Acres Acres

1944 14,500 | 25,000 39,500 | Senate Document 191 at 62.

1944 66,500 | Bureau claims Senate Document 191 authorizes
this. Revised Draft EA at 4.

1957 22,193 District Court Finding. District Court found that
there were 39,089.5 acres within the boundaries of
the district, but only 22, 193 were susceptible to
irrigation. There was no court ruling on CCWSC.

1960 28,004 21,800 49,804 | Definite Plan Report

1965 10 22,684.55 EBID tax payments to Beaverhead and Madison

2005 County Treasurers and Montana Dept. of Revenue.

1968 47,364 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1969 47,896 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1970 48,031 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"

s 48,102 | Burcau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1972 47,583 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1973 45,944 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1974 45,989 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1973 47,398 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev, 4/83"

1976 48,454 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"

1977 48,417 | Bureau brochure titled, “Pick-Sloan Missouri

Basin Program, East Bench Unit, Rev. 4/83"
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1978 48,341 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"
1979 48,707 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"
1980 48 815 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"
1981 46,490 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"
1983 28,000 | 21,800 49 800 | Bureau brochure titled, “Pick-Sloan Missouri
Basin Program, East Bench Unit, Rev. 4/83"
1992 49 804 | Bureau MTAQ website East Bench Unit Land
Areas at
www.usbr.gov/dataweb/himl/gpeaspridata html
2000 4,000 April 4, 2000 EBID Minutes.
maore than
original
contract
2003 21.800 January 16, 2003, Burcau letter to EBID.
2003 28,004 February 2, 2003, Bureau letter to CCWSC and
EBID.
2004 25,000 | 21,800 46,800 | Testimony by attorney for CCWSC and EBID
before Congress on September 22, 2004,
2004 28,000 21,800 49,800 | Beaverhead River, Clark Canyon Irrigation
District Water Budget 2004,
2005 24,848 | 21,800 46,648 | Bureau Memorandum “Beaverhead River
Operations”
2005 24,848 | 21,800 46,648 | EBID Meeting Minutes, dated January 6, 2005,
2005 24,848 | 22,689 47,537 | Burcau NEPA scoping meeting at Dillon, MT —
“No Action Alternative, Current Condition™ as
stated by the Bureau on January 11, 2005.
2005 28,004 | 21,800 49,804 | Bureau “Information Sheet” for East Bench Unit

technical meetings, dated March 10, 2005.
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2005

28,004

21,800

49 804

HKM Final Report dated March 21, 2005, titled,
“Review of Method of Determining Delivery of
Water to Non-Signers - Beaverhead River” Figure
[

2005

22,684.55

August 18, 2005 Assessment Letter to Beaverhead
and Madison County Treasurers.

2005

55,000

30,000

§5,000

Proposed irrigated acres on location map in Draft
EA.

2005

~28,000

21,300

49,800

Bureau GP website at
http:/fwww.usbr.govigp/aop/um/0506/um_mtao.cf
m#clark, Unit Operation Summaries, October 1,
2005

2006

33,706

27,137

60,843

No Action Alternative—Current irrigated acres.
Revised Draft EA at 11-12, 73.

2006

28,055

Revised Draft EA at 73, “The Preferred
Alternative includes an additional 918 that might
become part of EBID.” See also Revised Draft
EAats.

2006

33,706

27,137

60,843

Preferred Alternative in Revised Draft EA.?77

2006

28,000

21,800

49,800

Bureau MTAO website at www.usbr.gov/dataweb
/html/eastbench.html, last checked June 7, 2006.

' This figure has never before appeared in any Bureau documents, yet now the Bureau
claims that this vastly expanded acreage represents the historic use.
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ERB & SUENRAM, PLLC

Artorneys at Law

Calvin J. Erb
134 E. Reeder Stecet Andrew P. Suenrim
Telephone: (406)663-2321 P.O, Box 1366 Kurt W, Steadinan
Facsimile: (4086)683.2233 Dillon, MT 59725 Jennifer Allen, CLA
June 12, 2006
Bureau of Reclamation
ATTN: MT-231
2900 4* Avenue North - Ste 501
Billings, MT 59101 Via E-Mail: elarkcanvon(@ep.usbr.pov

21

RE:  Comments on Revised Draft Environmental Assessment, Clark Canyon Reservoir, Montana
Dear Planning Coordinator;

Tam receipt of a letter dated June 12, 2006 prepared on behalf of Open A Ranch of Dillon, Montana.
I am not entirely familiar with all of the d and the analysi ing some of the action
taken by the government thal has been referenced by that letter. [ want to state for purposes of
comments for the Revised Draft Environmental Assessment that I concur in many of the items stated
by Open A Ranch in their letter of June 12,

Calvinand Brooke Erb own a ranch that neighbors the Open A Ranch. We, too, are concerned about
water quality, natural flows and the impact the expansion of acres may have on the quality and
quantity of water available. As Open A, we are non-signers, that is, we are not members of Clark
Canyon Water Supply. Because of some difficulties we have had in the past with Clark Canyon in
maintaining the stream flows and delivering the water as required under Montana law, as well as
what we perceive as interference with our water rights, we believe we have no other alternative but
to make sure that we have a chance to participate in any setth or ongoing di ions with
Clark Canyon Reservoir. While we believe that Clark Canyon Water Supply has attempted to
address several issues that we personally have been concerned about, we are not sure at this time
whether in the final analysis that every issue which impacts our property has been adequately

addressed, Brooke and [ both believe that a negotiated settlement with all of the people interested
in the water availability and the quality of the water is in the best interest to the ityas a

whole. Therefore, we Feel it 1s necessary to provide this letter to you and state that we adopt the
comments provided to you by Hertha L. Lund on behalf of Open A Ranch.

Sincerely,

CALVINI.ERB

E-mait: Andy - suenrarinwefibest net; Cal - Suensmlaw3iibent net; Kurt - soenrarmlawdbo net; Jennifer - syenrambw b net

2.1: Noted.
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31

3.2

RE: COMMENTS OF GEODUCK LAND & CATTLE, L.L.C.
CLARK CANYON CONTRACT RENEWAL REVISED DRAFT EA

Dear Sir or Madam:

As you are aware, my firm represents Geoduck Land & Cattle, L.L.C. (*Geoduck™), a
shareholder in the Clark Canyon Water Supply Company (“"CCWSC™) and a member of
the East Bench Irrigation District (“EBID™). As such, I submit the following comments
on behalf of Geoduck to the Revised Draft EA.

Please note Geoduck tiers Lo and incorporales by reference its comments, dated
December 5, 2005, to the Clark Canyon Contract Renewal EA issued in November of
2005. Geoduck also tiers to and incorporates by refi the bmitted to the
U.S. Bureau of Reclamation (“BOR™) by the CCWSC, EBID and Beaverhead County
Commissioners.

PIORITY OF DISTRIBUTION UNDER THE NO ACTION
ND PREFERRED ALTERNATIVES

The description of the first and third “priorities™ under the No Action Alternative is
erroncous. The first prority under the 1958 CCWSC-BOR contract simply provided
waler in the volume of 4 acre-feet to lands owned by CCWSC shareholders’ which were
historically irrigated prior to the contract. Under the third priority, CCWSC shareholders
received any additional water left over after the first and second priorities were fulfilled.
There was no mention of EBID receiving water under the third priority in the 1958
contract. As written, the No Action Alternative in the Revised EA is far from what the
1958 CCWSC-BOR called for in terms of priority of water distribution,

As Geoduck mentioned to the BOR on several ¢ ions (both in ¢ to the
November 2005 Draft EA and contract negotiations), CCWSC sharchoiders have a vested
right in the suppl 1 water they ived under the 1958 CCWSC-BOR contract for
the past forty years. However, the priorities set forth in the Preferred Altemative in no
way acknowledge those vesled nghts, much less the priority of distribution called for

under the 1958 contract, discussed above. The Preferred Alternative needs to recognize

and acknowledge CCWSC sharcholders” vésted rights to the distribution of supplemental
project water in that regard.

ANALYSIS OF IMPACTS OF NO ACTION AND PREFERRED
ALTERNATIVES TO CCWSC SHAREHOLDERS AND EBID WATER USERS

There is no discussion in the Revised Draft EA of the impacts to CCWSC shareholders
and EBID water users regarding water availability and distribution under the altematives
set forth therein, which they have historically received since the inception of the Clark
Canyon project.

3.1: Thatis a correct statement. There were 2 contracts in 1958; one contract between
Reclamation and CCWSC and one contract between Reclamation and EBID. The No
Action Alternative as written in the revised draft EA and the final EA is a blended
description of the priority system for both contracts.

3.2: The 1958 water service contract with the CCWSC was entered into under
authority of subsection 9(e) of the Reclamation Project Act of 1939 (53 Stat. 1196).
Reclamation does not agree that the shareholders of the CCWSC obtained a vested
water right to the supplemental water delivered under the 1958 water service contract
as the commenter suggests.
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3.3

THE DROUGHT MANAGEMENT PLAN AND SHOULDER SE N

The Revised Draft EA contains no as to how often the Drought Manag

Plan (“DMP™) would be triggered based u historical data, which should be readily
available for the BOR to use in its analysis. As a result, it is impossible for Geoduck to
evaluate the real meaning and effect of the DMP without such an assessment being done
and included in the Revised Draft EA. Geoduck requests such an assessment be done as
part of the envii 1 analysis p

In regard to the “shoulder seasons™ concept, Geoduck points out that many CCWSC
sharcholders’ have underlying water rights with a “period of use™ overlapping the
proposed shoulder seasons. As such, it must be noted that the proposed “shoulder
seasons™ cannot infringe or impair CCWSC shareholders” right to use their underlying
water rights at the same time water is being delivered pursuant to the shoulder season
concept.

OTHER MATTERS

Geoduck opposes the concept of a “parinership agreement” with the Montana
Department of}-‘is_h. Wildlife, & Parks as set forth on p. 14. Geoduck does not believe

such a “par hip ag " is y for the administration of the CCWSC and
EBID contracts. Moreover, such a partnership will only frustrate the decision making
process by adding another layer of Itation which already contains the CCWSC

Board of Directors, EBID Board of Directors, a (proposed) Joint Board, and the BOR.
The decision making process is already too cumbersome.

Geoduck notes that the BOR used HYDROSS modeling software in analyzing impacts in
the Revised Draft EA. Geoduck has reservations about the accuracy of the HYDROSS

deling soft and whether it should be relied upon to make water distribution
determinations.

Please communicate with my office if you have any questions or need further
clarification of these comments.

Sincerely,
John E. Bloomquist

Thomas E. Davis
Attorneys for Geoduck Land & Cattle, L.L.C.

3.3: The hydrology model used 74 years of data in order to predict what would happen
to the reservoir for the next 40 years. The August end of month content of Clark
Canyon Reservoir was below 50,000 af in 18 of 74 years. Thus, 24% of the time, the
drought management plan would be triggered. The final EA has been updated to reflect
these numbers.
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4.1

4.2

JUN 13 2008
DATE RECEIVED

FLE: -
Davis, WARREN & HRITSQ@nenr i

LAWYERS

REPLY DROTVER .

ACTIONTAKEN = CODEMO. DAW] casT GLENDALE STRECT
LEQNARD A SCHULZ

19GBaBn w00 P O.BOX 28
CARL M. DAVIS. P.C ROUTE TO MITALS | DMECEN. MONTANA 59725-0028
JOHN 5. WARREN, P.C. AN TELEFHONE tace) 8R3.2363
T

WILLIAM A, HRITSCO. P.C, AX (406 EB836TI0

June 12, 2006
Mr. Jeff Baumberger
U.5. Department of the Interior - Bureau of Reclamation
Montana Area Office
P.O. Box 30137
Billings, MT 59107-0137
ATTN: MT-231

Re: Clark Canyon Water Supply Company Comments on Revised Draft EA
Dear Mr. Baumberger:

Please be advised that this law firm continues to represent Clark Canyon Water
Supply Company {CCWSC) of Dillon, MT. Please accept the following comments on
behalf of CCWSC regarding the Revised Draft Environmental Assessment for Clark
Canyon Contract Renewal, We are simultaneously submitting these comments via fax
1o 406-247-7338 and via email to darkcanyon@gp.ushr.gov.

1. CCWSC incorporates by reference its comments dated December 5, 2005 to
the earlier Draft EA, to the extent the same are not inconsistent with the following
comments and to the extent the same were not addressed by Reclamation in the
Revised EA.

2. In the description of the Clark Canvon Water Supply Company near the top of
Page 4, CCWS notes that it is comprised of many individual shareholders as well as
several individual ditch companies.

3. CCWSC believes the Revised EA more clearly explains for the public the

project development history, the Congressional framework upon which irrigation
acreages are based, and the fact that although CCWSC and the East Bench Irrigation

District (EBID) are proposing to formally include more irrigated acreages in the present

contracts they are nevertheless proposing to divert the same amount or volume of

water as under the 1958 contracts.

4. CCWSC appreciates the manner in which the Revised EA makes it clear to the
public thar its shareholders retained their underlying narural flow water rights and
contract for supplemental water from Clark Canyon Reservoir.

4.1: Noted. Changes were made in the final EA.

4.2: Noted.
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4.3

4.4

4.5

DAVIS, WARREN & HRITSCO

Mr. Jeff Baumberger \
June 12, 2006
Page 2

5. CCWSC believes the Revised EA clearly distinguishes between water service
contracts and repayment contracts, and clearly identifies the irrigation entities’ legal

right and ability to renew their contracts and to elect between the two types of

contracts, CCWSC does in fact intend to enter into a repayment contract with

Reclamation.

6. With respect to the “Other Actions Occurring in the Beaverhead River Basin”
sectien near the bottom of page 9, CCWSC recognizes that irrigarion use by non-signers
would continue régardless of this Federal action. However, the paragraph should also
provide that such irrigation use would necessarily be in accordance with the prior
appropriation doctrine and state water law generally, and would be subject to water
availability. As stated, the paragraph could be misconstrued to indicate that non-
signers would be guaranteed irrigation water regardless of priority or water conditions.

7. Regarding Winter Release Guidelines for the Beaverhead River and
specifically Table 2.1 on Page 13, CCWSC remains concerned about the likelihooed of
flooding along the lower reaches of the river near Twin Bridges when winter releases
approach 200 cfs. Although the draft contracts now being negotiated place the
responsibility of setting winter releases upon the Joint Board, the Joint Board is
concerned about being exposed to liability for damages caused by flooding.
Accordingly, CCWSC and the Joint Board will be exploring ways to ensure indemnity
from various state and federal agencies, as well as from others requesting such winter
releases.

8. Regarding the issue of conveyance losses discussed throughout the Revised EA
and identified in several of the public comments received by Reclamation on the first
draft, CCWSC wishes to point out that while significant, the conveyance losses are not
unusual for a system comprised primarily of earthen ditches, and that the losses are not
atypical for irrigation projects in general. The public should be aware that much of
those losses make up a portion of the ultimate return flow to the Beaverhead River.
While CCWSC is interested in minimizing conveyance losses and increasing system and
on-farm efficiencies, it should be noted that with ever-increasing operations and
maintenance expenses, together with the new contractual requirement to establish and
fund a significant reserve account, coupled with the repayment obligations, the
resources of CCWSC and its shareholders are already compromised and the Company’s
ability to participate financially in future improvement projects is uncertain.

CCWSC appreciates the opportunity to submit these Comments on the Revised
Draft EA and looks forward to concluding the contract renewal process.

4.3: Noted.

4.4: Noted. Changes were made in the final EA.

4.5: Noted.
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DAVIS, WARREN & HRITSCO

Mr. Jeff Baumberger
June 12, 2006
Page 3

WaH:cl
¢: CCWSC Board of Directors
Steve Cottom, President EBID

Sincerely yours,

DAVIS, WARREN & HRITSCO

o Ol €
William A. Hritsco

20



Clark Canyon Reservoir
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5.1: The economical recreation benefits listed on page 45 of the revised
draft EA were based on visitor use days at Clark Canyon Reservoir.
Economic recreation benefits and values for the Beaverhead River were
added to the final EA.
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Clark Canyon Reservoir
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6.1: The 25 cfs minimum river releases from the dam and the 10,000 af minimum
reservoir level are proposed as part of the new contracts to protect (not enhance) the
environmental health of the Beaverhead River during times of extreme drought.
Reclamation and Montana Fish, Wildlife, and Parks (MT FWP) have agreed through a
Memorandum of Understanding (MOU) to examine opportunities to improve the
environmental health of the Beaverhead River. This partnership will identify problems
and possible solutions to improve the environmental health (possible increase river
releases and higher reservoir levels) of the Beaverhead River while continuing to
provide water the Reclamation water contract holders.

6.2: The silting from Clark Canyon Stream is beyond the scope of this Federal action.
Reclamation has no jurisdiction in Clark Canyon Creek. The 2 groups that should be
contacted included the Beaverhead Watershed Committee and MT DEQ.
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Clark Canyon Reservoir
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7.1: Noted.

7.2: Noted.
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8.1

Clark Canyon Reservoir
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8.1: The MOU between Reclamation and MT FWP is included in the appendix
of this final EA.

8.2: Noted.
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9.1

9.2

Clark Canyon Reservoir
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9.1: This comment will be addressed as part of the contract negotiation process.

9.2: Reclamation has no jurisdiction on what the MT FWP should do in times of
a drought.
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Clark Canyon Reservoir
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10.1: See response to Comment 9.2.

10.2: Noted. Also, see response to Comment 9.2.
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11.1

From: Steve Carl <stevecari1944@yahoo.com>

To: <clarkcanyon@gp.usbr.gov>

Date: 6/3/06 8:56PM

Clark Canyon Dam 40 Year Renewal Contract

Dear Bureau of Reclamation.

| own approximately 95 acres on the upper Beavernead River, batwaen High Bridge and Henneberry
Bridge. The river bisects my property and | have imigation ditches and water rights on both sides of the
river. | am also an avid fisherman,

| am extremely concerned over the p d | which sets flows at 25¢fs. | feal
that the minimum flew should be at least 50 efs. This could be accomplished without sacrifice if the water
flows were managed more effectively aver the course of the entire year, especially during the summer
manths. If the flows were d more closely thr the year, the total yearly effect of releasing 50
cfs during the winter months would be minimal,

During April last year, when the flow was at its absolute minimum, a heavy rain swept tremendous
arrgaunllx of runoff from the badlands into Clark Canyon Creek, which flows into the river by High Bridge.
This milky sediment had disastrous results on the fish population downstream for the entire fishing
season. It reduced the ional enjoy of many fish like myself and adversely impacted the
liviinoods of fishing guides. If more water had been released from the dam to fiush out the effect of
this"chocolate milkshake * the harmful effect would have been minimized.

11.3

1 hope that you will reconsider your stance that Mmher 1 storage has to be at least 80,000 acre feet
before the dam keeper will allow 50 cfs in the winter months.
Sincerely yours,

Steve Carl
3433 Pipe Organ Road
Dillon, MT 59725

Do You Yahoo!?
Tired of spam? Yahoo! Mail has the best spam protection around
hitp/fmail. yahoo.com

11.1: See response to Comment 6.1.

11.2: Reclamation and MT FWP have agreed through a MOU to examine
opportunities to improve the environmental health of the Beaverhead River. This
partnership will identify problems and possible solutions to improve the
environmental health (possibly a springtime flush when water is available) of the
Beaverhead River while continuing to provide water the Reclamation water
contract holders.

11.3: The minimum flow criteria are guidelines and will be used as a starting
point to determine winter releases. The guidelines were designed such that it
would not limit the supply of irrigation water in any measurable amount. The
model run did not result in any further restriction on irrigation supply. The model
was first run with the 25 cfs minimum release and the irrigation needs and then
additional runs were made adjusting the minimum flow up in years with a better
water supply to a point that it did not impact the irrigation supply.
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12.2

—Page ]|

From: <fiyfishermand44@acl.com>

To: <clarkcanyon@gp.usbr.gov>

Date: 6/2/06 2:45PM

Subject: Clark Canyon Dam Renewal Contract

To Bureau of Reclamation:

With my brother, | am a landowner on the Beaverhead River who fishes and also uses the property for
agricultural purposes. Based on las! year's drastic reduction In the quality of fishing on the Beaverhead
River due largely to low water flows early in the season, | feel that making the mini water flow at 25
cfs as in the Bureau's proposal will be disastrous, not oily for the fishery, but for the economy of The entire

area.

Itis not only the fishing guides, but the hotel and motel operators, the restaurant owners and employees,
and all the other retailers in town who serve the thousands of fishermen who come through Dillon as they
fish the famed Beaverhead. Conventions such as the annual dentist group that support the economy of
the area will not be attracted if the Beaverhead's fishery continues to go dawnhill. It should also be
remambered that property values in the whole area are inflated because of the presence of our world
class fishery.

Since we also graze horses and cows my property, | also realize that ranches and farmers have water
concems. | also have water rights that have been impacted by the prolonged drought. But it Seems to me
that a careful use of the water throughout the year could enable at least a 50 cfs during the winter and
early spring months.

| that you will reconsider your stance that the S ber 1 slorage has to be at least 80,000 acre
feet before the damkeeper would allow 50 cfs in the winter months.

Sincerely yours,
Jerry Carl

3433 Pipe Organ Road
Dillon, MT 59725

cC: <D_Cullen@umwestem. edu>

12.1: See response to Comment 6.1.

12.2: See response to Comment 11.3.
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13.2

[ Jeffrey Bau

ger-Dam Renewalans revised”EA " paged

From: "crane” <crane@3rivers.net>
To: <clarkcanyon@gp.usbr gov>
Date: BI2/06 7:32AM

Subject: Dam Renewal ans "revised" EA

Please accept the following comments for the Clark Canyon Dam renewal and revised EA.

FWF biologists have recenlly pl their spring electrofishing survey on the upper Beaverhead river.
The results are the lowest fish counts EVER RECORDED in the upper river. These results stem in a large
part to the extreme low winter flows(25 cfs) that have been released in recent years.

Some points for your consideration:
-The fishery needs, as an ABSOLUTE MINIMUM 50cfs for winter; 80-100 when conditions permit.
-Again, | cannot find in this document where any of the canal user groups{Easl Bench, West Bench, etc)

have taken it upon th to developed any kind of effort such as lining the big loss
areas, efc. -
-The economic value of the fi is, again, underestimated. | have personal knowledge of half a

dazen operations that have gross receipts of your listed lotal There lodges and or retail outlets rely heavily
on the Beaverhead. And that is just a fraction of the REAL number. It raised a question as to how and why
this number is 50 purposely underestimated.

-No where in this document do | see any reference to real estate and it's relationship to a healthy fishery.

-Reservoir pools need to be for a spring flushing flow and to ensure a MINIMUM of 50 cfs for
winter flows and sgned off as such in the MOU.

Should the Bureau decide to go ahead with this proposal as recommended in this revised
document{25cfs, no conservation, etc} it's actions will be chalienged in court.

Sincerely, Bob Butier

| am using the free version of SPAMfighter for private users.
it has removed 105 spam emails to date,

Paying users do not have this message in their emails.

Get the frea SPAMfighter here: http:ifwww.

13.1: See response to Comment 5.1.

13.2: See response to Comment 6.1.
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14.1

Bureau of Reclamation

Montana Area Office JuN 7 2006
Clark Canyon Comments

P.O. Box 30137

Billings, MT 59107-0137

To Whom It May Concern,

I'd just like to take a moment to express my concern over the Beaverhead River and
the Clark Canyon Dam, This is far too important of a fishery to contine to be
destroyed. Winter flows of 25-35 CFS are not sufficient to sustain this fishery.
Agricultural needs are only part of the equation when considering flows. Fish
numbers, especially larger fish, are at an all time low right now, This is a direct result
of water management policies over the past years. Please rethink these policies and
find a way to restore and preserve this amazing resource.

Best Regards,
Chris Bradley
Butte Montana

14.1: This "amazing resource™ and fishery has been created by the construction
of Clark Canyon Dam. Water stored behind the dam minimizes the impacts to
aquatic resources in times of severe drought. The minimum winter release of 25
cfs is set to protect (not enhance) the aquatic resource in times of severe drought.
Also, see response to Comment 6.1.
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Bureau of Reclamation JUN -7 2008
Montana Area Office

Clark Canyon Comments

P.O. Box 30137

Billings, MT 59107-0137

To Whom it May Concern,

1'd just like to take a moment to express my concern over the Beaverhead River and
the Clark Canyon Dam. This is far too important of a fishery to contine to be
destroyed. Winter flows of 25-35 CFS are not sufficient to sustain this fishery.
Agricultural needs are only part of the equation when considering flows. Fish
numbers, especially larger fish, are at an all time low right now. This is a direct result
of water management policies over the past years. Please rethink these policies and
find a way to restore and preserve this amazing resource.

Best Regards,
Mike Marcum
Butte Montana

15.1: See response to Comment 14.1.
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|m Baumberger - Response to draft envirenmental assesment

From: "Walter Morris™ <walteremormis@hotmail com=
To: <clarkcanyon@gp.usbr.gov>

Date: 6/10/06 9:21PM

Subject Resp 1o draft envi +

| woukd like to thank you for allowing me to add my thoughts to the many
expressed concerning your revised draft envirenmental assessment.

As an introduction, my name is Walter Momis. | was born in 1844
approximately 2 miles south east of the Beaverhead Rock. | lived in that
location for the next fifteen years and had much time and opportunity to
observe the Beaverhead River. My family members recorded the level of the
Beaverhead River, for their records to be used in later years,

We moved to the Stephens ranch which is on the river app. Smiles N.E. of
the Beaverhead Rock in 1859. At this location | had the privilege of

bringing our mifk cows from the river pasture across the river on many
occasions duning the ensuing years. The river was low enough to walk on the
rocks and keep leather work shoes dry. The only water in that stretch of the
river in the summartime would be below an incoming stream and to the next
headgate where the river would again be dry. Consaguently their was no
fishing in the Beaverhead except for a few spots where there was sloughs or
springs.

I hayed on most of the ranches between Dillon and Silver Star Mt. during the
late 1950’s and early 60's. | was able to observe most of the conditions of
the river and the irmigati and

My wife and | purchased units 126 and 134 on the east bench in 1985 and put
a sprinkler system on unit 134, We purchased a sprinkler system and
irrigated on the bench in 1965, this being the first year of water but not
officially the beginning as the government said there wouldn't be any water
for irrigation on the bench until 1966.

The original E.B.LD, board of directors consisted of Jeff Cox, Les
Staudenmeyer, and Pete Rebich Sr. When Jeff Cox's termn expired, he asked me
to altow him to nominate me, thus began cne of the greatest opportunities

for me, as a young man inflicted with the normal handicap of knowing

everything, o learn a great vastness of knowledge, which thank god, | was
allowed to leam from many older and wiser men of knowledge and experience.

Much happened in the next twenty plus years, much of which was fate and the
prr\rllege of many good water years, Along with the good fortune was the

of many very astute and hard working individuals with the desire
Iu benefit all concemed and the ability to put the goad of all foremost in
front of the benefit of a few.

According to the records, all flourished. A river classified by the fish and
game in a study done by them, went from being a stream unable to support a
game fishery due to the historical condition of continual dewatering, to a

blue ribbon trout stream.

The E.B.1.D. tried to make sure everyone used their water in a prudent
manner but didn't have the power to police where people used their water,
This lead to many peaple irrigating additional

have been made as to the prudence of these actions which may have been
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Jeff: um r - Res Graft environmental

allowed by the district but to my wefe never ged or given
authority or led to believe there would be a water right to equal or
supercede a water right legally obtained by another right holder. |
understand that the Bureau of Reclamation is including some of these
appropriations and possibly placing them ahead of senior right holders,

| was also inf d that an agreement beh tative of the Bureau
made with the fish and game or fish and \l1k:ll|fe in 19?3 to assure a minimum
fiow of 200 cfs. In an attempt to satisfy this agreement, higher fiows

were maintained after the drought started and led to an accelerated loss of
storage. These facts were brought out by a study ordered in an attempt to
prove a point which was erroneous. Thns study was done by HKM engineering

and was a very i and i which brought forth many
facts which had been denied and led to much of the present posturing and
counter productive plans.

| don't see how you can campletely throw out the original agreement with the
original water right holders and make deals with new parties to give them
W'aIEr lha‘t s nut mere and ldally disraga'd wha was ongind!y agreed In

16.1

5 ) 5 thal 161
|sn‘t amuabe walar for : and Iake waherM I‘rarn muse lhat have
historically had legitimate claims to and convince that this is
justice. How secure is the right of the ars if n take the
water from the le that have the oldest recorded ri 7 Is this the
reason the non signers refused to sign the original agreement?

When you study all the facts and compare the improvement of the fishing from
before 1966 and Clark Canyon Dam and the present situation after the water
Was ged under the jation of the fish and game biclogist and the
Bureau for the last 15 or mare years, it seems a mystery to me why any

would be ¢ Ing more of the same.

| keep seeing the reference to the dire need to improve the efficiency of
the irrigation system. In looking back through old records | keep finding
delivery efficiencies of 50 to 60 percent, these are figures from records of
the bureau of reclamation. Doesn't it seem odd that you could put almost
haif of the project into gravity systems and eliminate miles of canal and
have the efficiency go way down. Is it pessible that we are looking In the
wrong place,

The plan to make sure that the very large réserve fund, which had been built
up over many years to a figure well in excess of a million dollars, be
disposed of to prevent the danger of the Bureau from u'smg it ngamst the
E.B.D. inthe as it could h a false
repayment ability. The present plan calls for not only the building of a

large reserve fund by the E.B.1.D. to secure against a calamity to their
facilities. Now the Clark Canyon water users will have to have a large
reserve fund to protect facilities which they don't have and were originally
told that they wouldn't be held respansible for.

It seems that the prudent request of most of the previous respondents to the
first EA should be to demand a tolal revelation of all the facts and the

it of a new iating team with an open mind with the goal of
benefiting all stakeholders concerned and disregard the insistence of an
EIS, and become an equal partner and insist that a new contract be written
that with the interest of all stakeholders treated fairly. As long as we

16.1: No part of this Federal action will give new stake holders water rights nor
will this Federal action take any water rights away. Water rights are under the
jurisdiction of the Montana DNRC. Reclamation has a right under Montana
statute to impound and store water behind Clark Canyon Dam. Reclamation, in
turn, supplies water to entities holding water contracts with Reclamation.
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Page 3’

are willing to let those that don't have any true stake in the game make

the dedisions and everyone insists on being promised something that isn't
there, we will all lose and those with nothing at stake will be the big

winners. Contrary to many most hers and agrk people
are good and have the good of our natural resources at heart. If we cannot
make a living, the rich will own it all 2nd then we will 2l be the losers.

An equitable conclusion to this mess is all | hope for. Please return this
project to what it once was and could be again.

Express yourself instantly with MSN Messenger! Download foday - s FREET
hittp: msn.click-url.ce 200471 fdi o1
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17.1

Bureau of Reclamation

Attn: MT231 Clark Canyon Comments
clarkcan \ LBOV

June 10, 2006

Bureau of Reclamation,
RE: Clark Canyon Dam 40 Year Renewal Contract

After receiving the d draft and attending the public meeting in Butte 1 would like
to add my comments. After years of watching the spring run-off go to the Missouri and
seeing Clark Canyon almost empty [ think you need new management. One of your folks
at the public meeting stated well it's caught in the Canyon Ferry Dam, this does the
Beaverhead and Jefferson Valley no good after it is gone. You should have incentives
and be urging the irrigators 10 use the early run-off water and soak the ground while the
water is available, restoring the ground waters. Irrigators would need less early due to
cooler climate and would assist later into the summer months. Whatever the flows are
during the winter months will work to protect the fishery either 25 or 50 efs, more if vou
have it. The Beaverhead used to in the er, as | a W EXISES i
drought vears we should be thankful. The agricuiture community was there first and they
pay for use of the water, fishing persons and guides need to do the same thing.

Economics: Agriculture: hay, machinery, grain, cattle, local jobs, the highest contributor
to Montana’s economy.  Recreation is a huge factor in Montana’s economy,
management is the key for everyone, During drought years everyonc may loose some.

Catch the water when you can, save it as long as you can, and try to be fair to all
USErs.

Comment submitted by John Cargill.

17.1: Noted.
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18.1

18.2

18.3

Page 7 I

Bau T - Re Clai Renewal
From: Rebin Cunningh @ net>
To: fdamcmyan@gnusm guvs
Date: BM12/06 9:31AM
Subject: Re Clark Canyon Renewal

Bureau of Reclamation:

Thank you for the opportunity to comment on the Clark Canyon Dam
Contract renewal.

After revi g the dc and prior g this issue,
the Fishing outﬁhers Association of Montana {FOnMJ oﬂ‘ers these
comments, concerns and requests:

1) We understand that the dam conltract is key to satisfying the

of cartain costs associated with the original construction and
current O/M expenses tied to Clark Canyon Dam.
2) We und i that the dinated efforis of the BoR, CCWSC, and
EBID are required to satisfy both the federal regulations directing the
BoR and the needs of the imgators in the Beaverhead Valley.
3) We understand that the fisheries issues most key to our industry afe
not priority concems for either the BoR, CCWSC, or EBID.

, we the voiced by many of our
constituents, Ihe Montana Dept. of Fish, Wildlife & Parks, and vanous
sportsman's groups from south Montana regardi

pool
levels and minimum flow ralessa_s du nng me winter mnn!hs We ggg
consideration of m o

to allow a winter ralease of Schs fo rnamam lhe Beavemead ﬁshery

The ongoing heaith of the fishery and adequate measures o ensure water
uality dunng spring sediment loads uire more releases from the

dam during winter and spring months.

We request, following renewal of the dam contract via the preferred
a!emdlve Immacllae at‘lerlion be paid the davalgmnl of the MOU

F' & Parks in order to cmrrdlnate 2] : to i
minimum poel and winter flows. This MOU cannot be an adjunct issue - it
is a core ingredient to achieve and maintain the health of the fishery.

We disagree with the figures and method used to calculate the economic
benefits rendered by the recreational community to the Beaverhead
Valley. Even if no other portion of the recreation industry were
considered, the average rate for a two-person guided fishing trip on the
Beaverhead ($370) multipiied by the 2004 outfitled use levels recorded
with the Montana Board of Outfitters for the Beaverhead (3059

individuals served, typically two clients per trip) equals $565,915,

nearly 94% of the tolal $604,000 estimated by the BoR in their documents.

Smc.e our figure includes only the recorded guided activity on ma
River, we are satisfied that if the

Clark Canyon Reservoir guided fishing, non-guided activity, camp fees,

gear, and support services to the entire recreating population in the

area, not just those fishing, would be much farger than the balance of

6% or $38,085 remaining in your original figure,

18.1: See response to Comment 6.1.

18.2: The MOU between Reclamation and MT FWP is included in the appendix

of this final EA.

18.3: See response to Comment 5.1.

36




[Z=ffiey Baumberger - Re Clark Canyon Renewal

.

18.4

Pagez]

If our needs must be non-prionity, our contribution to the economic
well-being of the Beaverhead area is not,

‘We urge BoR consideration of our simple request - the need for more
water and active participation by the Joint Board with the MDFWP to take
creative, necessary steps to ensure sufficient water for the Beaverhead

fishery that maintains our service industry in that area.

Thank you in advance for your consideration.

Robin Gunningham

Executive Director

Fishing Outfitters Association of Montana
info@foam-montana.org

406.763.5436

18.4: See response to Comment 6.1.
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Page 1]

Bau er - Fw: Comments on Recla 's revised Draft E
From: "JNHoyrup" <jnhoyrup@bmt.net>
To: <dlarkcanyon@gp.usbr.gov>
Date: BM2/06 9:12AM
Subject: Fw. Comments on Reclamation's revised Draft EA

To whom this may concern:

The forwarded e-mail contains comments from Mr. Robert Van Deren pertaining to the Draft EA for Clark
Canyon Dam. Mr. Van Deren is a rancher on the middle reach of the Beaverhead River,

Nick Hoyrup

Coordinator
rt d Ci

—— Original Message —

From: Rebert Van Deren

To: JNHoyrup

Sent: Wednesday, June 07, 2006 8:20 PM

Subject: Comments on Reclamation's revised Draft EA

Nick,

Below are some suggested ct | have on F ion's revised Draft EA.

Thanks,
Rob Van Deren

The USBR website indicates the East Bench Imigation District irrigates 21 800 acres and Clark Canyon
Water Supply Company irrigates 28,000 as of 2005 on these pages:

Pick Sloan Misscuri Basin Proglmm Eas: Banch Umt Montana
hitp:/fwww. usbr.govid

Unit Operamnal Summanies for Water Year 2005 Clark Canyon Reservoir
hitp:/fwww. usbr.govigp/acplum/0506/um_mtao.cfméclark

The revised Draft EA indicates signficantly more acres in 2006 than in 2005. !t is unclear to the reader
when the the NEPA analysis has been conducted on these additional acres.

The revised Draft EA discusses the issue of high or "scouning” fiows to flush the sediment downstream
and restore the Beaverhead's ability to carry high flows as part of future operations. We understand the
“scouring” flow are to be achieved through thoughtful management and timing of releases that would not
short the irrigators.

The focus on flushing or ing flows apg lobe trated on I’lushingthesedumer\thaminme
Beaverhead above Bamelts The upper B rh [ y has the ity to carry higher
flows than the section below Dillon because of the routine high flow water deliveries to large diversions
such as the East Bench Irrigation District Canal, Canyon Ditch and Westside Canal.

We have a ounuern lhe scounng flows wll focg& only on the upper E!m to ensure ﬂ'be sedlmenﬂ
ed "do nd past the ) a g3, Be i B
heanD-Ihn therecouldhe ignficant fiooding and

I cha S
Partmfarrycn meluwer\mstadeurmemer

19.1: Reclamation and MT FWP have agreed through a MOU to examine
opportunities to improve the environmental health of the Beaverhead River. This
partnership will identify problems and possible solutions to improve the
environmental health (possibly a springtime flush when water is available) of the
Beaverhead River while continuing to provide water the Reclamation water
contract holders. This springtime flush will be coordinated with many entities;
including, but not limited to the Beaverhead Watershed Committee and
landowners along the Beaverhead River.
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umberger - Fw. Comments on Reclamation's revised Draft EA
.
below Anderson Lane Bridge, with no mechanism to moniter and moderate the fiows appropriate to this

section of the river.
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20.1

clarkeanyon(@gp.usbr.gov

Bureau of Reclamation, Montana Area Office
Attention MT 231, Clark Canyon Comments

June 11, 2006
Dear Sirs,

I am taking time from my vacation to write this e-mail in hope that my feedback will
have an impact on your decision regarding winter flows on the Beaverhead River. Iama
non-resident visitor that has been coming to the Dillon area for over 20 years. 1 visit this
area because of its outstanding fishing as well as the scenic beauty of the rivers and land.
Some years I can only come for a couple of weeks but other years I stay in Dillon for the
entire summer arriving n June and leaving in October. So [ think my voice is more than
that of just a passing through tounist.

Over the years | have scen many changes in the area. Land values have really climbed
and since I am also looking at land I know that many of the buyers are out of state
fishermen like me wanting to settle here or at least have a second home here so they can
enjoy fishing in their retirement. I have also seen an increase in fishermen over the years
in spite of frequent low water conditions from lack of rain and ranch/farm irrigation
draws.

From the article [ read about the possibility of limiting winter flows on the Beaverhead 1

noted that someone has estimated that the fishing industry brings in only $600,000 to the
area. | think this must be a very conservative estimate, Last year | I spent over $6000 in
the four months I was here. [ spent this on lodging, food, i fishing trips and

gear. Friends that came up for just 4 days last year spent $2500 for guided fishing, food
and lodging. Over in Sheridan there is a B&R that charpes guests over $500 a night per
person and all along the rivers there are fishing lodges that make good money from the
fishing tourists. I do not know how you came up with your estimate or the much larger
figure for agriculture’s contribution to the area but I only have to look around when I am
fishing to sec that there are a great many other fishermen up here enjoying your area and
spending their money and that just has add up to be more than you estimated.

20.1: See response to Comment 5.1.
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I also do not fully understand the significance of comparing the tourist’s dollars to the
agricultural dollars. 1 am wondering how much ranchers actually spend on lodging,
restaurants, and in local shops, excepting the feed stores and other specialty stores that
cater to there industry. I would guess that there are many hotels that depend heavily on
fishing tourists for their revenue and do not get that much from the Ag industry.

From my visits here and from my friends at your local KOA, 1 have learned that the non-
fishing vacationing tourist does not often see Dillon as a destination but only as a place to
stop on their way to some other destination like Yellowstone. But for the fisherman this
is the destination and here they stay as long as they can.

Take away the quality of fishing by lowering the water flows to the level where the fish
are negatively impacted and the fishermen will eventually stop coming. And when they
do | bet there will be a pretty damaging effect on the tourist industry in this area. Keep
the fishing quality of this area high and fishing will inue to add imp to
this area.

I also do not understand the “either or” of this decision. Why not manage the water
flows to sustain the fishing quality so that the fishing tourist dollars can be added to the
agricultural dollars. Efficient management can be a win/win.

Please consider my single voice as representing many other fishermen like me and strive
to make a decision that will sustain the quality of the fishing in this area.
Sincerely, a very concemned fisherman tourist,

Steve Hull
Living and fishing in Dillon for the summer
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Jeff Baumberger

Bureau of Reclamation

Montana Area Office

Comments EA Clark Canyon Contract Renewal

June 10, 2006

The revised Draft Envi 1A for Clark Canyon Contract Renewal dated May 8,
2006 does not address the concerns of my comments dated December 12, 2005:

211 1. No alternatives considering improvement of multiple use benefits such as fisheries or

hydrology were brought forward.

21.2 2. No alternatives idering water conservation methods to improve the efficiency of the

system were brought forward.

21.3 3. This is a NEPA process for a 40 year contract for the management of an important

public resource, the analysis SHOULD be an Environmental Impact Statement. There
arevery s gglﬁcam environmental, economic and social issues involved here.

4. M i flows for fisheries was NOT seriously consider in this
revised EA Table 2.1 * Wmlcr Release Guidelines™, 25 cfs for Storage of 80,000 AF is
not acceptable. At present, June 2006, the fisheries on the upper Beaverhead River has
crashed. The total numbers of trout are significantly down and the 18 inch and larger
class has crashed. This is supported by Montana Fish Wildlife and Parks 2006
Beaverhead River fish shocking data, and from fishing experience. This EA is on going
and MUST consider this data and analyze the impact of low winter flows on this
fishery.

At the public meeting in Dillon on May 22, 2006 1 was informed that there was a Draft MOU with
Montana Fish Wildlife and Parks at the end of the EA document. In reviewing this Draft MOU
There are words such as identify causes and POSSIBLE solutions, review and improvements
MAY include, STUDY different flows, EXPLORE water conservation projects. This is not
binding. And this is in conflict with the preferred alternative in the EA: such as Tabel 2.1 “Winter
Release Guidelines™. I do not accept that this MOU will m\l.lgnlt: my concems mentioned above.
Th.e concerns I mention NEED to be addr\essed and an EIS is required. NEPA Law and Bureau of

ion M: | Policy, as refi d in ¢ from Trout Unlimited, Budd-Falen Law
Offices and Saltman & Stevens, P.C. support this.

This Revised EA is not ble. The Issues are too important to brush over and the time period,
40 years, is too long to over look the deficiencies in this EA which does not consider the impacts
on the resources.

Raymond L. Gross, Jr.
355 Antelope Drive
Dillon, Montnan 59725
406 683 2046

21.1: The proposed Federal action is to renew long-term water service contracts
or convert the existing contracts to repayment contracts. The President’s Council
on Environmental Quality recommends that Federal agencies include “reasonable
alternatives” to accomplish the purpose and need of the Federal action. The two
alternatives in the Draft EA are reasonable alternatives to achieve the purpose and
need of the proposed Federal action. As part of the Preferred Alternative,
Reclamation will enter into a MOU with the MT FWP to examine opportunities to
improve the environmental health of the Beaverhead River. Other alternatives
evaluated are in the “Reasonable Alternatives Considered, but Eliminated” section
in Chap. 2 of the final EA.

21.2: See response to Comment 21.1.

21.3: An EA is written for Federal actions where effects are undetermined and
which may or may not require an EIS. An EA is used to clarify the issues and the
environmental effects. During the EA process, if impacts of the proposed Federal
action are found to significantly affect the quality of the human environment, an
EIS is prepared. The Clark Canyon Contract Renewal Draft EA compared the
environmental effects of the Preferred Alternative to the No Action Alternative.
There is little difference between the two alternatives, mainly an additional 918
acres for EBID and the change in priority use for water. The analysis in the Draft
EA has not demonstrated that an EIS is warranted. Mere opposition to the Federal
action does not warrant preparation of an EIS.
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To:  Jeff Baumberger
Bureau of Reclamation
Montana Area Office
PO Box 30137
Billings, MT 59107-0137

Attn: MT-231

Re: General Comments on Revised Draft EA and comments from public:

Overall the majority of the cc d to be repetitive and a s hat organized
effort. With comments coming from some of the same people that were at the original
scooping meeting and offered no comment at that time,

A lot of the comments seemed to be based on hearsay and [ am not sure if they even read
the Draft EA. A lot of the information in question is in the original EA and many of the
comments were not based on fact.

The term pubhc pro;l:ci (funded by the government) was used and nothing said about

pay Who is and has been paying for the majority project and
the mai ? The prod are, Some of the people who made need to
realize that this project needs to remain viable for the of the arca. Agriculture is
paying for the majority of the project including the mai and u R ti
and other users need to supporl the contract rencwal process to keep the pm_qect viable. If
the producers have to fund an Envi | Impact Stat t, which could take years,
the project may not remain viable,

Jeff did a good job answering most of the questions and they way he referenced them in
the revised EA was very good.

1 question how credible some of these comments are when they have not read the whole
document.

Thank you for opportunity to comment.
Larry Laknar CCWS Irrigator

85 Lost Trail
Dillon, MT 59725

22.1: Noted.
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OFFICIAL FILE COPY
' Laura Ziemer N 12 2006
TROUT Director —oATEREGETE
UNLIMITER ) fontana Warer Project DATE
g FLE:
Tune 8, 2006 NO REPLY e R
Mr. Tom Sawatzke, Manager %w TOEND. DATE
Resource Management Division 2 ;
Bureau of Reclamation, Montana Area Office TO | MTAS
Atn: MT-231, Clark Canyon Comments BE)‘
P.O. Box 30137
Billings, MT 59107-0137 — .

Re: Comments on Revised Draft EA
for Clark Canyon Water Delivery Contract Rencwal

Dear Mr. Sawatzke:

Trout Unlimited thanks you for the invitation to provide additional comment on the
“Revised Draft Environmental Assexsment for the Clark Canyon Contract Renewal ™ (Bureau
of Reclamation, May 8. 2006) (hercinafter. “Revised Drufi £4, "), and we look forward 1o
continuing to work with the Bureau of' Recl ion on this p As we expressed in our
January 2005 and December 2005 comment letters, and our discussion at the May 23, 2006
public meeting in Butte, Montana, Trout Unlimited believes that the Beaverhead River faces
a crossroads. On the one hand, working together we can improve water delivery, water
quality, and the health of the Beaverhead River by thinking creatively and working on known
resource problems. On the other hand. these problems could simply be ignored, and the
River could continue its decline, putting the viability of the river, and the irrigators who
depend on that river, at risk. We believe the more optimistic approach is within reach and
fully supported by the Bureau of Reclamation's “Water 2025™ philosophy of responsible
water management for the 217 century.

231 Trout Unlimited was heartened 10 see the drafi Memorandum of Understanding (MOU)

: between Reclamation and the Montana Department of Fish, Wildlife, and Parks (FWP)
incorporated in the Appendix of the Revivea Drafi £4, Trout Unlimited also incorporates by
reference here our earlier articulation of concemns regarding water quality and the health of

the Beaverhead and Jefferson River lisheries (see, Comments of Trowr Unlimited on Drafi EA

Sor Clark Canyon Water Delivery Coniracts. dated December 19, 2005, and reprinted at 98-
110, Revised Draft EA (first section. comments and responses).

Equally important were the refercnces 1o the MOU throughout the Revised Drafi EA's
discussion of the preferred altemative (at pages 12-15). These references to the MOL, and
the text of the MOU itself, indicate the Bureau’s commitment to working as

Trout Unlimited: America’s Leading Coldwater Fisheries Conservation Organization
321 East Main St., Suite 411 » Bozeman, MT 59715 » (406) 522-7291 * Fax (406) 522-7695 + lziemer@tu.org

23.1: Noted.
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23.2

23.3

an engaged partner in watershed restoration efforts. Because of the central role of the
Clark Canyon reservoir operating regime and delivery 0f1mganon water to the overall
health of the Beaverhead watershed. the engag of Recl in ion efforts
is critical to their success,

In particular, Trout Unlimited commends the Burcau of Reclamation’s statement
made in the context of drought reservoir management that: “Both Reclamation and the
irrigators agree that a higher minimum flow could be established in the future if
improvements to the water distribution systems, such as canal lining projects, were
implemented. A partnership of water users, Federal, state, and private entities is
anticipated in order for this to be achieved.” Trout Unlimited has been engaged in these
kinds of productive, collaborative, multi-stakeholder hed r ion efforts in a
number of river basins around Montana, such as the Jefferson and Blackfoot, and
believes that this kind of partnership approach can solve many of the most pressing
threats to long-term river health. We look forward to partnering not only with
Reclamation, but with the East Bench Irrigation District and the Clark Canyon Water
Supply Company, as appropriate, on these kinds of efforts.

In addition, Trout Unlimited supports Reclamation's adicylation of the four
mitiggtinn measures in the preferred alternative (pages 14-15), that demonstrate
R ion’s commi 1o developmg a par hip with FWP, M Department

mltlgauon measures cxgress Reclam:mon s commitment (o holh sludx a.nd address

impairments to fisheries, water quality and the flow repime in the Beaverhead River basin
in partnership with basin stakehold

The preferred alternative demonsirates a willingness to engage in forward-
thinking river health. Adoption of this approach. while also fulfilling the core mission of
reliable delivery of irrigation water, is at the heart of the Bureau's goal to become an
agency of professional natural resource manabcrs for the 21% century. Trout Unlimited
supports and Is Recl ion's to hed health where the
Bureau has projects, and remains committed to a productive working partnership with
Bureau stafT to achieve this goal.

Trout Unlimited looks forward to seeing the draft MOU between Reclamation and
FWP finalized and signed in the near future. Indeed, this action is critical wo the integrity
of the preferred alternative sel out in the Revised Drafi EA.

Trout Unlimited takes issue, however, with thc Chmclcnzallon in the preferr
alterative of fish and wildlife habitat as “indj; " See Revised Drafi
EA at 15. Montana’s federal district court has held that (‘la.rk Canyun dam was
conceived and built as multi-purpose dam. In United States v. 361.9] Acres of Land, er
al., Civil No. 994 (D. Mont. 1965), Judge Murray rejected an argument that Clark
Canyon Dam was intended by Congress to serve only irrigation and flood control
purposes, saying:

Trout Unlimited Comments on Revised Drafi EA -2-

23.2: Noted.

23.3: TU's issue with indirect project benefits is noted. Recreation, fish, and
wildlife are considered incidental project purposes because they are not the
primary project purposes as authorized by Congress. Further explanation
regarding incidental project benefits is described in Chapter 1, Project
Development History.
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“The Clark Canyon Dam and Reservoir is included in the comprehensive plan for
the development of the Missouri River Basin on page 62 of Scnale Document 191, Senate
Document 191, at page 13, indicates that consideration for the protection of fish and
wildlife and for recreation were included in the overall plan for the development of the
Missouri River Basin, as well as flood control, irrigation. and power.”  Unifed States v
361,91 Acresatp. 3,

Inu addition. the Clark Canyon Water Supply Company’s ("CCWSC's™) 1958
contract explains that water will be impounded for irrigation, flood control. and “other
purposes.” See United States Depanment of the Interior, Bureau of Reclamation, East
Bench Unit, Missouri River Basin Project, Contract Between the United States and the
Clark Canyon Water Supply Co., Ine., for Water Service and For a Supplemental Supply.
Contract Number 14-06-600-3592, at Preliminary S nts Made in Expl fon (a).
These are later identified as “fish and wildlife.” (A 1964 aitachment to the 1958 Clark
Canyon Contract states the project costs are 1o be allocated o irrigation. flood control,
and “fish and wildlife.” Memo from BOR Regional Director dated June 12, 1964).

Despite this oversight in the Revised Draft EAL Trout Unlimited looks forward to
working cooperatively with the Bureau to implement its MOU with FWP, improve the
health of the Beaverhead River. and work toward an e ically-viable ¢ ity
within the basin. Please do not hesitate 1o contact us directly if we can be of service in
finalizing the MOU or the EA on water delivery contract renewals,

Yours truly.

Laura Ziemer
Bruce Rehwinkel

Ce: Governor Brian Schweitzer
Susan Camp, Fisherics Natural Resouvces Specialist. BOR
George Mathicus, MDEQ. Water Quality Planning Bureau Chief
Pete Shade, MDEQ. TMDL. program
Chris Hunter, FWP
Dick Oswald, FWP
Bill Schenk, FWP
Bruce Farling, Montana Trout Unlimited
Dave McKeman, President, George Cirant Chapter of Trout Unlimited

Trout Unlimited Comments on Revised Drait EA -3~
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24.2

24.3

24.4

OFFICIAL FILE COPY
r BOR - MTAO
Allen Schallenberger _J%m]_
53 Elser Lane o
Sheridan, MT 59749-9604 e:
NO REPLY

June 10, 2006 b
Jeff Baumberger %&n&"m N, DATE
Bureau of Reclamation weocory o 10O
Montana Area Office ROUTETO | WITWLS | DATE |
Attn: MT 231, Clark Canyon Comments. =Wl
P.O. Box 30137
Billings, MT 59107-0137 f

Dear Jeff:

Your revised plan was much improved over the first draft but there is still work needed
on it.

1. | want to be sure that the draft MOU is signed with MT FWP before the plan is
finalized. Also | want assurance that the 15 year MOU continues in effect by the
successors to the SIgners if thsy ieave or move in either aganqr

Beaverhead and Jeffarsnn Rmers Dam sto@gg sheulcl ml be dra\m dawn balcw
40,000 acre feet. The 50 cfs flow would only take about 10,000 acre feet of water.

3. You have not rated the economic value of the fisheries nearly high enough. Saying
that river fisheries will be declining 57 per cent of the time is an economic disaster
created by poor government management.

4. Since | am a landowner in Madison County | know that better management of the
water and fisheries will improve my land values and those of others.

§. | want to see you working with the USFS, BLM, MT FWP, private landowners and
others to improve beaver habitat and beaver populations on streams on the headwaters
feeding the dam. They could be providing a lot of riparian storage and water release
during drought and summer periods which we are not now getting. Instead of rationing
water you should work to improve the water production.

6.Bureau of Reclamation still has not admitted they where in error on the dissolved 02
Ieyels in the river. It was measured in late afternoon which is the peak of 02 in streams
with aquatic vegetation and algae (ie. Lower Beaverhead). You should have taken the
readings at daylight for accurate readings. Low O2 is probably killing young fish on the
lower Beaverhead and on the Jefferson Rivers.

7. You have great opportunities to improve water quality and quantity in the river. You
should have more plans on how that will be accomplished in the final EA.

Thank you for the opportunity to comment and please send me a copy of the final EA.
Sincerely,

Allen Schallenberger

24.1: See response to Comment 6.1.

24.2: See response to Comment 5.1.

24.3: Reclamation does not have the authority or the direct involvement to work
with terrestrial wildlife that is not associated with our projects. However, if one of
the entities you listed asked Reclamation to be a partner on a terrestrial project, we
would consider working with those partners on the project.

24.4: Reclamation did not admit the dissolved O2 sampling was in error because
the dissolved O2 was a by-product of the water quality parameters being sampled.
Reclamation sampled dissolved O2 in the afternoon when the other parameters
were being sampled. We realize this was not the best time of day to sample 02,
but since in was a secondary parameter; it was better to have any sample rather
than not sample at all.
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25.1

25.2

25.3

BEAVERHEAD COUNTY .
DISASTER AND EMERGENCY

SERVICES .
OFFICIAL FILE COPY
. -MTAQ
2'S. Pacific St, CI. #12 Dillon,|MT 55725
J
Ph. 683-3764 _D‘Qiﬂm
6-8-06 e,
MO REPLY
| NECESSARY WAL DATE
Jeff Baumberger S
Bureau of Reclamation ACTIONTAKEN _ CODENO. DATE
PO Box 30137 INFO COPY 10 QCD_'_‘_
Billings, MT 59107-0137 AOUTETC  INTIMS | DATE
Re: Gomments on Revised Environmental Assessment [~
Clark Canyon Dam Contract Renewal. " [

Dear Jeff,

After reviewing the above document, | have concerns mainly with the winter time flows
proposed and comments from others about increasing the flows.

| have been the Disaster and Emergency Services Coordinator in this County for 20
plus years and have experienced and responded to numerous floods and potential
flooding situations in the County inciuding several on the Beaverhead River.

Csn on Dam nd narrnal Il and wln'ler aocretluns
flooding problems North of Dillon to Twin Bridges. If a study was done of the flows to
correlate the dam discharges and the river levels at Twin Bridges through the fall and
early winter months during non-drought years, it would verify this concern. | believe that
200 CFS releases (as recommended by several of the comments to the EA) during the
winter would definitely cause flooding North of Dillon at this time.

river would cause

To compound this problem we have experienced several years of drought and minimal
flows in all the streams and rivers in the county. This has resulted in sedimentation in
the streams and encroachments on the st banks by vegetation and human

pm]ecis The Beavermad Rwer needa to be ﬂushed to mstnre t‘he c‘hannel cagﬂy_
= 5 &) ate aila a A h

1l eg s a able a
rl w1|| not cause ﬂ-oodlng fur the prﬂe@ North of DI“Oﬂ tn Twin Bndges

These flushing events used to occur naturally each spring prior to the construction of
the dam. The dam was built primarily as an irrigation project and for flood control of the
Jefferson River system but during the several years of drought enough stored water has
not been available to create these flushing events in the river. In drought years these
flushing events have not occurred yearly even before the dam project.

25.1: Winter releases out of Clark Canyon Dam have exceeded 100 cfs in the
past and will likely exceed 100 cfs in the future. This will occur regardless of
what alternative is implemented. Clark Canyon Reservoir has a total capacity of
253,442 acre-feet. Depending on reservoir storage, precipitation, temperatures,
snowpack, and current inflows; there are times that winter releases will exceed
100 cfs to evacuate storage for future inflows. These normal operating procedures
attempt to balance inflows, reservoir storage, and Beaverhead River flows.

25.2: Noted and see response to Comment 25.1.

25.3: See response to Comment 19.1.
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25.4

In the County Disaster and Emergency planning and mitigation efforts we have
identified as potential projects in our approved Pre-disaster Mitigation Plan. The flooding
problems in the Blacktail Creek and Beaverhead River are due to steam encroachment
and winter icing. A summary of flooding events is listed in the County Pre-disaster
Mitigation ptan. Mitigation efforts have not specifically been identified at this point for
the Beaverhead River but will require an engineered study to determine the scope of the
mitigation efforts to improve channel capacity. When stored water was available
previous to the drought, we have worked with the management of the Clark Canyon
Dam to increase wir pring flows to maintain the channel capacity of the Beaverhead
River to decrease the flooding impacts.

Another almost yearly concern is Ice flooding in any of the streams in the county but
especially the Blacktail Deer Creek and Beaverhead River. During the months of
December, January, and February we can experience several days in a row of 10 below
zero weather. This normally results in what we call river icing. Not what normally is
thought of as ice jams. River icing is when “Frazil" (soft) ice collects on the bottom of
the streambed and slows the current in the steam bed and as the cold continues this
hardens and raises the level of the stream thus causing flooding. This occurs with low
and high flows. High flows do slow this frazil ice formation for a little while but not
significantly. That is why we have problems almost yearly no matter what the flow.

But high flows cause the flooding over a wider and larger area. Then following the cold
weather and things begin to thaw, the ice formed over the river begins breaking up and
chunks of ice move and cause blockages in the stream channel causing additional
flooding in these restricted areas of the stream.

The Bureau of Reclamation has done considerable study on the river icing and ice jam
displacement problems. Montana DES offers training using the BOR ice flooding study
periodically to plan for and mitigate ice problems.

When we say that these flushing type projects need to be managed, it is critical to time
the flushing events around the normal fall accretions and very cold weather times
including the amount of flushing flows to minimize the potential for flooding. If ample
stored water is available, spring may be the most feasible time and be more like a
natural event. The determination of ample storage would be determined by the Clark
Cgrgon Water Supply and East Bench Irrigation District, coordinating with BOR and
ACOE.

There could be a liability
planned properly.

Sincerely, Lamy Laknar ‘f,‘zﬁ/&
DES Coordinatsf

T when proposing these flushi ts if it not

25.4: Noted.
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26.1

26.2

JUN 12 2006
' DATE RECEIVED
¥ LT3
MO REPLY
NECESBARY

WA B
Terry Throckmorton YOROTHER

433 Sullivan Lane ‘F_ﬂ*nﬂlgi“ At
Dilion, MT 59725 2 ]

| I

Dear Sirs; 1

Let me introduce myself, I am Terry Throckmorton. 1 grew up on a large working
cattle ranch just below the Lima Reservoir. We had several miles of the Red Rock
River running through our ranch, I understand the idea of trying to get most out of
your land.

Through out the 1960-1970’s, the fishing on the Red Rock river was fantastic.
Now from dewatering and alkali that dumped down the river from draining the
dam several times, the first 20 miles has a very low trout counts. The last 15 miles
of the Red Rock River where it enters Clark Canyon dam is still excellent fishing,
thanks to the fact that enough springs keep enough water in this part year-round to
support fish. The fish in this section grow very healthy with no help from Dam
water. | guess that is why Ted Turner bought a big part of this section for the
fishing.

Enclosed is the writing from Lewis and Clark on what they found when they
arrived August 22, 1805, at the confluence of Horse Prairie Creek and Red Rock
where Clark Canyon dam is today. See extra paper. But in short, within two
hours, the crew caught 528 cutthroat trout and grayling in willow traps. (There are
miles and miles of the lower Beaverhead that have less than one hundred fish per
mile at this time.) The cutthroats were between 16- 23 inches long with the
grayling a little smaller. Both cutthroat and grayling take cold, clear water.
Grayling have been planted in the Beaverhead below the dam in recent years in
large numbers, none have survived. If both the Red Rock and Beaverhead where
restored back to their original conditions with all head pates being closed, we
would not need a dam to have a great fishery. Just as the Big Hole and
Yellowstone are still great fisheries without dams. 1 know this is not realistic and
will not happen. But the very least the Bureau of Reclamation should work to help
keep a quality fishery below the dam.

There needs to be more than 25cf5s released in the winter to keep a quality fishery
on the Beaverhead River. Even during these last drought years, in late winter when
most of the head gates are closed there is 50-100 cfs entering Lima reservoir. The
Lima reservoir has been totally closed, releasing no water. Then from springs and
small streams, Red Rock, Horse Prairie creek and springs within the dam there is
200-300cfs that fill the dam. Combine the two and you would have at least 250-

26.1: Noted.

26.2: See response to Comment 6.1.




26.3

26.4

26.5

350cfs minimum flow at Clark Canyon dam area. But of that amount only 25¢fs

. has been let out during the drought. As the river continues an to Dillon with the

25cfs from the dam, it picks up another 175¢fs. Making around 200cfs late winter
flows through Dillon if this 200cfs was added to the 300cfs above. There must
have been at least 500cfs for Lewis and Clark to pull their boats up the Beaverhead
in August of 1805. At this time there are places on the Beaverhead River where it
does not flow 25cfs in the summer.

Enough is enough. It is a shame to see so much of the Red Rock, Beaverhead and
Jefferson being dewatered and the fish and wildlife that live there suffering. Back
in the late 1800’s and early 19007s there were more water rights handed out than
there was river. Now with aluminum pipes, modern equipment, many, many big
wells and pivots still being put in and with lots of land that could still be irrigated,
if the farmers can find the water where will it end?

Ten of the last forty years have been drought conditions, 25% of the time that the
dam has been used. Maybe the dam can not irrigated the land that it was intend to
irrigate? Even if we where to get back to whatever is normal, I believe we are not
going to have enough water, The only thing that keeps these rivers going at certain
times of the year is ground water coming up. And with the continuation of these
large wells and aluminum pipes, the springs and ground water are not going to be
there, even on good years. The problems are only going to get worse and it is time
for the people at the Bureau of Reclamation to stand up and face the facts. My
understanding is the dam was build by all the taxpayers and the canal system is
being paid for by the farmers on an 80-year loan?

More acres are being irrigated than were ever intended when the dam was build.

To me this is no different than clear-cutting an entire forest or stripping mining an
entire mountain range. It’s time to take a stand and try and keep what we can of
these great rivers.

The Beaverhead, Red Rock and Jefferson are all national treasures and very special
in their own way. But most of all the Beaverhead can be one of the most
productive trout streams in the United States and probably in the world.

1 hope my kids and grandkids can fish the great rivers, I have fished. And like so
many things I won’t have to tell them what it used to be like.

I have asked both the Bureau of Reclamation and some | B
canal to promise that the next forty years will not get worse. They will not make
that promise.

Please Bureau of Reclamation do the right thing and protected what’s left of our
great rivers.

in

26.3: The Federal government (taxpayers) originally paid for the construction of
the dam and canal system. Through water contracts (both expiring and proposed
new), the CCWSC and EBID will repay the Federal government for their
appropriate share of the fixed charges related to the construction of Clark Canyon
Dam and facilities and their appropriate share of the annual operation and
maintenance costs.

26.4: The preferred alternative analyzed a total of 918 additional acres that are
proposed to be irrigated as part of the EBID. Chapter 1, Project Development
History describes how the number of irrigated acres was determined during the
planning stages of the project compared to present day.

26.5: Itis unclear what the commentor is trying to state when they say, "will not
get worse". Neither the Bureau of Reclamation, leaders of the East Bench canal
(ID), nor even the commenter can predict the future and promise that something
"will not get worse".

“« - — -
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27.2

27.3

27.4

27.5

BOR - MTAOQ

JUN 12 2008
T
June 9, 2006 OATE
NECESSARY
Mr. Tom Swatzke, Manager WL BT
Resource Mnlngermnt Division TAKEN _ CODEND. OATE
B of Recl Montana Area Office D
Attn: MT-231, ClnrkaymDmPubhaCuwmt WITALS | DATE
P.O. Box 30137 4
Billings, Montana 59107-0137 T —

OFFICIAL FILE COPY

Re: Public Comment on Revised Draft EA for Clark Canyon Dam Contract
Renewal: )

Dear Mr. Sawatzke:

We do not think that either alternative presented should be gccepted as is. There
should be more thought and research done to a 40-year contract. There needs to be
another alternative. Many things have changed the last 40 years and many more things
wdldlangemthenenwm

2.

More alternatives need to be presented. The present two are unacceptable.
ﬂmR;ManmemRﬁsmmmlshwmaIcmsﬂcra!
areas including economic value of fishing and related expenditures,
nmrmofmh&nnd%!mdmhehwl
The mini flows of 25CFS are too low. More water is needed to
support the fishery, There should be a minimum of at least 50 CFS with
additional reserve water storage for spring flushing of the river in case
Clark Canyon Creek dumps sediment into the river in the spring with
heavy rains,
Ranchers and Sportspeople need to work together for improving water
Water users should be held accountable for how the water is used and the
efficiency in which it is used. Savings from more efficient use of the
waier could be one way to conserve for the fishery.
Ranchers have seen land value in the area go up substantially in the past
10 years. A big part of that increase is the demand for land from outside
sportspeople attracted by a world-class fishery,
The MOU should be an essential part of the contract not just an

um
The social and economic impact should be studied in more depth for a 40-
year contract (see below).

27.1: See response to Comment 5.1.

27.2: See response to Comment 6.1.

27.3: Water users are accountable for the water used and many are engaged in
water conservation measures either on farm or within the applicable conveyance
system. Reclamation agrees with the commentor that water savings from efficient
use could be used for fishery. However, the group that funds a particular water
conservation project will likely see the benefits of the water savings. The MOU
between Reclamation and MT FWP will look for outside groups (including guides
and outfitters) to fund projects if such groups want to see the water savings used
for their particular benefit.

27.4: The MOU language is part of the contract located in Appendix D
(environmental considerations). This appendix outlines the partnerships between
the contract water users, Reclamation, and the State.

27.5: See response to Comment 5.1.

52




Detail on item 2:

A, The social and economic impact of this renewal is very great on the
Beaverhead/Dillon area. The figure of $604,221 that the fishing industry
contributes is extremely undervalued(page 45 Table 3.12 of Bureau’s EA).
Example: Fish, Wildlife and Parks along with the Montana Board of Outfitters

had compiled a detailed study of usage on the Beaverhead River. (A partial copy
is attached) For guided use the highest use year was 1999; the lowest usc year was
2003 for guided use. (Report date Feb. 15, 2005 with data thru 2003) The total
benefit value of non-agricultural use in 1999 was conservatively $9,446,977.
57,442,758 (see note 1, below) from fishing directly and $2,004,219 indirectly
from people not fishing themselves, (Taken from page 45 of EA drafl prepared by
the Bureau of Reclamation on the CC Dam = total recreation activities minus
fishing 2005 figures. 2005 figures are lower than either 1999 or 2003.) The non-
agriculiural benefit in 2003 was conservatively $6,730,618. $4,726,39%(see note
2. below) from fishing directly and $2,004,219 indirectly from people not

fishing themselves (same as above). Much of this decrease from 1999 to 2003
and on into 2005 has been attributed to low water flows in the winter leading
tod d fish populati We would like to know wheze the figure on
page 45 came from in Table 3:12 of $52.66 - 2005 value of a fishing visit.

B. The figures for dry land farming economic impact is $75 29/acre the
incremental increase for irrigation is $45.38/acre. Assuming that dry farming
would still occur, the dam’s economic impact due to agriculture is §
2,802,714 (28,000+33,706 Acres X 45.38) Not $7,452,700. (Page 45 dry land
agricultural settlements began as early as 1862)

C. Concerning the social economic impact: The Agricultural industry has
changed significantly in the past 40 years. Fewer people are employed per
acre due to mechanization. The Fishing industry has also changed. More and
more people are using more and more services when they fish and expect a
great deal of personalized service and are willing to pay for it. This means
more people are needed to work in this industry. The majority of parents in
the Dillon & Beaverhead area see their children leave the area for work
because they cannot get a job in the area. There is a trend towards fewer
famnilies and more older people because, a family is very hard to support in the
area due to a lack of jobs. Why should an industry that is increasing the
number of jobs be given little if no say or importance in this contract?
Shouldn't their rights be protected also?

D. Concerning the 25CRS minimum: If you were to go back historically and
view the inflows in the winter months to the reservoir, even in the drought
years, the inflows were never that low. I do not know if the data is available
before the dam was built but a year-by-year inflow in more recent years can
be viewed at http:/fwww.usbr.gov/gp-bin/arcweb_cer.pl When storage in
the dam was approved was the intent 1o dry up the streambed or to even allow
that as a possibility? Montana DNRC gave the Bureau approximatety
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2800CFS water storage right. Did this mean that they were first in line for all
usage? What about people with senior water rights and the health of the river
itself?

E. Concerning pre-dam usage: Fish, Wildlife, and Parks has fishery use day
records all the way back to at least the 1950"s. According to Dick Oswald the
river was used from the Dam all the way to its mouth before the dam. The
fishing use days were fairly high. The dam and irrigation demands have
caused the lower river to d and have d the fishery higher
upstream. The fishery higher upstream is now also in jeopardy due to the low
winter flows. These figures should be available and should be studied in depth
to determine the actual impact of the dam and increased irrigation.

F. Concerning, the comment on page 28 of the Clark Canyon Dam EA “The
Beaverhead River between Clark Canyon Dam and Grasshopper Creek is
listed as not supporting aquatic life and cold water fishery, and a drinking
supply.” And the comment on page 29 “The Beaverhead River between
Grasshopper Creek to the mouth is listed as not supporting the beneficial uses
of aquatic life, cold water fishery, and primary contact.” — Please see pages
16-19 of “Montana Fish Wildlife and Parks Beaverhead and Big Hole River
rec. rules Environmental Assessment™, The fishery is self-sustaining. It is not
stocked. The aquatic insect hatches are very prolific. The Bureau’s statements
are inaccurate.

Note 1:

Over 50% of the guided trips to the area are from lodges. Lodges are charging an
average of about $600/day in 2006 per person for their guided trips which include
lodging and meals and amenities. Example of some lodges in the area with prices
displayed on the web are www fiveriverslodge com, www rubyspringsiodge.com ,
www hwlodge.com, www flyfishinglodge.com . Page 27 of EA prepared by FWP on the
Beaverhead and Big Hole Rivers (attached) shows 1999 as the high year for outfitted use
on the Beaverhead river 5,173 and 2003 as the low year and latcst figure in report 2,462.
Page 23 of the same EA shows the total Beaverhead river angler use: in 1999 39,622 and
in 2003 26,968,

For 1999 the ic value is approximately § 9,446,977, 5,173 X .5 X $600 =
$1,551,900 for guided lodge trips and 5173 X .5 X $333 = $861,304 for non-lodge guide
trips. ($333 = guide trip $187.50/person,license$12,50, Meals $38, Gear $25, Lodging
$50, sundries & Ent. $20, does not include tips, accommodations tax, auto rental, airlines,
fuel, etc.) Nonguided fishing days 39622-5173=34449 nonguided. 34449 X $146* =
$5.029,554. Non-fishing recreation 52,004,219 (page 45 of CC Dam EA). A majority of
the people ing in the area pany fishermen (o the area.  *$146=3333-guide
trip187.50.
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Note 2:

For 2003 the ic value is approximately § 6,730,618. 2462 X .5 X $600 =
$738,600 for guided lodge trips and 2462 X .5 X $333 = 5409,923for nonlodge guided
days. ($333 = guide trip $187.50/person, license$12.50, meals $38, gear $25, lodging
$50, sundries & Ent. $20, does not include tips, accommeodations tax ,auto rental,
airlines, fuel, etc.) Nonguided fishing days 26,968-2462=24506 nonguided. 24506 X
$146 = $3,577,876. Non-fishing recreation $2,004,219 (from page 45 of CC Dam EA).
A majority of the people ing in the area pany fishermen to the area.

Please consider our comments to this invaluable resource. We do not want a
P ised or d i

L

LA

426 South Atlantic Street
Dilion, Montana 59725
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28.1

28.2

1420 East 6™ Avenue
P.Q. Box 200701

Helena, MT 59620-0701\
June 9, 2006

Tom Sawatzke

Manager, Resource Management Division
Bureau of Reclamation

P.O. Box 36900

Billings, MT 59107-0137

Dear Tom,

Thank you for the invitation to comment on the Bureau of Reclamation’s Revised Draft
Environmental Assessment on renewal of long-term water service contracts for Clark
Canyon Reservoir. As you know, the Montana Department of Fish, Wildlife: and Parks
submitted extensive comments to the original Draft Environmental Assessment. Asa
result of FWP's comments (and as noted in the Revised EA), BOR and FWP agreed to
enter a Mi jum Of Understanding that identifies environmental problems
associated with the Clark Canyon Project that need further study. By signing the MOU
our agencies will comunit to studying these problems, finding ways to address them, and
implementing projects that will improve environmental conditions.

1 was hoping that we would finalize the MOU before the Revised EA’s comment

deadline. My ing, however, is that BOR. is reviewing the latest draft. 1do
anti¢ipate that the MOU will be completed soon. Therefore, [ have elected not to devote
staff time to preparing extensive comments to the Revised EA. However, because the
Revised EA is still a draft, | assume that BOR will be publishing a Final EA  If wi

not able to complete the MOU before the Final EA is released, FWP will submit
comments.

Thank you for considering the issues we raised in our comments on the initial Draft EA.
Please let me know when we can discuss the MOU further, Thank you.

Bl

Hi
Fisheries Division Administrator

28.1: Noted.

28.2: Noted.
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29.1

COTTOM SEED, INC.

PO Box 445 Dillon, 1750 East Bench Road, MT 59725
June 9, 2006

RE: Revised Draft Environmental Assessment, Clark Canyon Contract Renewal
Dear Mr. Baumberger,

I would like to congratulate you and your team in making sense of all the options,
technical issues, legal issues, and negotiations that have occurred in the last year and
addressing them in this EA. ]am in favor of the preferred alternative as I feel it was the
most viable alternative for EBID, CCWS, fisheries, and the community as a whole. Tt
provides for many improvements during times of drought, over the previous contracts, to

ge the water supply in a more conservative manor. This should help maintain better
reservoir levels and river flows during these times.

My family has been raising seed potatoes and other crops in the Beaverhead
Valley since the 1930°s. We have seen many changes, with the building of Clark Canyon
Reservoir being one of the most positive. My grandfather, Philip Cottom had the oldest
right on the Beaverhead River but still signed up for stored water because there were
times when he was short of water. He could see the more dependable supply of water
that would come with storage would be a benefit to everyone. This includes the non-
signers who benefited from the firming up of the river and the additional return flows that
showed up from the use of stored water to supplement existing irrigation and also
additional retumns that showed up from the East Bench that was put into production with
mostly stored water. This has been a greal project for the economy of Dillon by
substantially increasing and stabilizing agricultural production in the area. It also had a
secondary benefit of creating a great tail-water fishery that is enjoyed by many and which
brings additional tourism dollars into the area, but this project was built primarily for
irrigation of crops and we should not lose sight of this fact.

We farm land in the valley and on the bench. The bench ground is more suited to
potato production itis g Iy lighter soil. Because of our elevation and
isolation, we raise some of the best discase free seed potatoes in the country. Seed potato
production requires high input costs and carries with it considerable risk due to weather,
disease, market conditions and such. We depend on a consistent reliable water supply to
raise quality seed polatoes because stress on the crop at the wrong time can severally
reduce the quantity and quality of the crop. We have built a customer base in many states
that depend on us for their seed stock on an annual basis. Areas like the Beaverhead
Valley where seed potatoes can be raised successfully are very important to the potato
industry in the whole country.

We need the stability of a long-term contract to properly secure financing for
improvements and purchases. Lenders in this area are hesitant to loan money to

29.1: Noted.
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29.2

producers who do not have a long-term contract for their water supply and this is why it
is critical for us to renew the contract this year to provide assurance to the banking
ity that our agriculture does have a dependable water supply for the future,

As 1 was driving to town the other night for the NEPA scooping meeting I looked
across the valley at beautiful green views with livestock sprinkled around, and white
mountain peaks behind. This beautiful open space would be replaced with condo’s,
housing tracts, and dried up weeds if it weren’t for the viability of our irrigated
agriculture that is totally dependant on the water supply. I also believe that agriculture
needs to be geographically diversified with production spread throughout the country.
This is why insuring the continued viability of these kinds of projects is important. This
spreads the risk to our food supply from natural disasters and other potential problems.

I have concerns that upstream effects above Clark Canyon Reservoir are changing
the water supply into CCR and would like to see more investigation of possible changes
that have occurred there. This could include things such as; cloud seeding in Idaho,
changes in timber and grassland that could be affecting our watershed yield, expansion of
irrigated acres in drainages above us, 2 t of stored water above CCR, etc. |
recognize that most of these issues are beyond the scope of the contract renewal, but it
would be nice to see BOR. investigate some of these issues in the interest of the projects
long-term viahbility.

In regards to the mini winter release guideli I think it is critical that the
minimum release be allowed to go to 25¢fs during times of extreme drought. Irrigators
recognize this is far from opti for the river fishery, but the additional storage
provided helps the reservoir fishery, is very valuable to agriculture, and it actually heips
the river fishery in the following summer by providing more summer flows. During the
recent drought cycle, which has been one of the most extreme on record, winter releases
have been 25-30 cfs. The fishery has still survived through this and I have read fishing
reports indicating good fishing has oceurred all throughout this drought. In contrast the
EBID had severely reduced all for 3 years and no water in 2004. This has created
extreme financial hardship on produccrs who have not had a decent crop or any crop
throughout this drought.

Thank you for the opportunity to submit these comments,

Sincerely,

Steve Cottom
Cottom Seed Inc.

29.2: The minimum winter release guidelines remained the same from the
revised draft EA to the final EA. These guidelines are set to protect (not enhance)
the fishery in times of extreme drought while continuing to provide stored water to
entities holding water contracts with Reclamation. The minimum release
guidelines may be modified in the future if, through the MOU between
Reclamation and MT FWP, it has been determined that a higher minimum flow
can be achieved while continuing to provide stored water. Also, see response to
Comment 11.3.
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30.1

nberger - revised draft response B )
From: Robert Flynn <bbhoga2@yahoo.com=
To: <clarkcanyon@gp.usbr.gov>
Date: 612/06 6:54PM
Subject: revised draft response
Dear sir,

This letter is a response to the revised Draft
Environmental Assessment for Clark Ganyon Gontract
Renewal. As an outfitter and representative for the

Beaverhead and Big hole Outfitters and Guides

@' E E ﬁ'll !El EE EIE EE EE Enj

go near far enough to recognize the d. that has
happened and will continue to happen to the Beaverhead
rivers frshery as long as the reduced releases of 25

cfs continue through the off seasons.

Al this time virtually every member of our
Association | have spoke with has related their
abservations of how far the fishery has slipped.

" The worst I've seen it since I've been guiding on
It", is a comment | hear a lot, and all agree its

of the inadeq that have occurred
the last five years in sequence from mid September
through May.

We have got to do a better job of managing the
fishery else we risk losing virtually all of our
Angling based tourism.

Sincerely,
Rebert Flynn
President BBHOGA

Do Yeu Yahoo!?
Tired of spam? Yahoo! Mail has the best spam protection around
hitp:/fmail yahoo.com

30.1: The 25 cfs minimum winter releases are not the standard release regime.
The 25 cfs minimum is set to protect the fishery during times of extreme drought
while continuing to provide stored water to entities holding water contracts with
Reclamation. Also, see the response to Comment 25.1.
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31.1

31.2

From: "Bill & Mary” <qcS@bmt.net>
To: <clarkcanyon@gp.usbr.gov>
Date: 612/06 6:19PM

Subject: Clark Canyon Reservoir

five (25) CES for extended peri n

this world class fishery. | do not believe the accuracy in the low figures
{$600,000) previously staled, that this fishery contributes to our area.
This should be re-examined. We are also not looking at the extensive impact

this fishery has had on Real Estate prices in our Counlty over the last ten
years. Recreational property prices are sky-rocketing. The upper
Beaverhead River is an integral part of our economy. It is a National
Treasure and an world-wide draw to South it tana. Providing this River
with an increased, biclogically proven minimum flow only makes sense for our
economy and community.

Please consider implementing a minimum flow out of Clark Canyon Reseryoir,
Twent 25) =1

Thank you,

Bill Kemph
Quarter Circle 9 Outfitters.
(406) 883-5651

31.1: See response to Comment 6.1.

31.2: See response to Comment 5.1.
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| Jetirey Baumberger - Comment on Draft Environmental Assessment for Clark Canyon Gontract Renewal _Page 1
From: Eric Troth <etroth@yahoo.com=
To: <clarkcanyon@gp.usbr.gov>
Date: 612106 3:56PM
Subj c on Revised Draft Envi A for Clark Canyon Contract
Renewal

32.1

32.2

32.3

324

Thank you for the opportunity to comment again on the Clark Canyon Contract Renewal. | have been a
Dilion resident since 1973 growing up fishing the Beaverhead River and eaming a living guidingloutfitting
on it since 1581

| wish to again emphasize the vital importance of fish and wildlife values on the Beaverhead for both
commercial and general recreational use. This Blue Ribbon fishery has had a substantial impact on the
local economy (more than | believe you have recognized in the draft) and has been an important factor in
Iand values as well as people relocate here to be near this outstanding recreational resource.

As |, and others. have addressed earlier, the flows from Clark Canyon Dam are the most critical factor in
maintaining this resource, Winter releases of 25 ¢fs are simply inadequate to sustain it Other issues
relating to flows, such as sediment loading, the winter-time reverse hydrograph on the lower river, etc.
have also been called to att ._These concerns must still be better addressed.

| whole-h dly support the invok it of Montana FWP Fisheries Biologist Dick Oswald in
addressing these concerns. His decades of data collection and exparience with this river in particular are
an essenlial asset.

| also beliave that the MOU with the Montana Dept. of Fish, Wikdiife, and Parks must be included in the
contract renewal.

Finally, | will assert that the 40 year contract pariod is excessively long given the changing nature of the
resource in today's environment. There need to be interim environmental assessments in at least 10 year
intervals with the possibility for revising current management practices to best serve all users and the
resource. :

Sincerely,

Eric Troth

Eric Troth

P.O. Box 1307
Dillon, MT 53725
406-683-9314
atrothi@yahoo.com

32.1: See response to Comment 5.1.

32.2: See response to Comment 5.1.

32.3: The purpose and need of this Federal action is not to correct all of the
environmental problems associated with the Beaverhead River. However, you river
concerns will be addressed as part of the MOU between Reclamation and MT FWP.
The MOU will identify environmental degradation issues, investigate possible
solutions, and develop resource management strategies for the improvement of the
environmental health of Clark Canyon Reservoir and the Beaverhead River.

32.4: Noted.
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331

RICHARD AND MARTHA STOREY

602 E. POINDEXTER
DILLON, MT 59725 406/683-4208

Bureau of Reclamation

Montana Area Office

Atten: MT 231, Clark Canyon comments
PO Box 30137

Billings, MT 59107-0137

G/112006

To Wham It May Concern:

As 3 citizens of Montana and Beaverhead county, we urpe vou 10 maintin punmum flow levels of at legst
50 CFS out of Clark Canyon Dam into the Beaverhead River, This minimum flow is necessary o mainiain
and sustain the oyt population in the Beaverkead that suppons considerable commerce in the Dillon and
Twin Bridges area

Thank you for helping ensure the economy and recreation of the Beaverhead valley.

Sincerely,

—

L

Richard Ston OFFICIAL FILE COPY
" BOR-MTAQ

602 E. Powndexter St
Dillon, MT 58725

RLE:
MO REPLY

REPLY DA QTHER .
ACTION TAKEN

JUN 13 26
" DATE RECETVED

NECESSARY WAL OATE
CODEMD.  DATE

=00
PR i

T oaTE |

.

2 |

33.1: See response to Comment 6.1.
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34.1

JUN 15 2006
Dear Sirs,

The Beaverhead is one of the best trout fisheries in the world, This river is a very
rare gem. | firmly believe that it is the best naturally producing brown and rainbow
fishery in the world. [ have fished hundreds of trout waters from Alaska to Chile, and
with the proper conditions, the Beaverhead can naturally produce more big brown and
rainbow trout than any other naturally producing river its size, and most larger rivers in
the world.

Gwcn |Ls capablhue's. the Beaverhead River is an amazing asset to our area and

hether it is d 1 directly, we all benefit from this great resource. The fertile
soils that the Beswezhend hmdwaws percolate from and flow tllmugh create a chemical
balance that is ideal for supp & an dinarily strong b The more of this

nutrient rich water that we have in the river, the greater the amount of biomass that can
exist and be supported. It is a very simple equation: the more annual flows, the greater
the biomass.

One hundred-twenty cfs minimal annual flow can create 4 times the biomass that
30 cfs minimal annual flow will produce. This means 4 times as many fish, which
equales 1o 4 times as much fishing opportunity. Additionally, a minimum of 120 cfs will
produce fish that are 4 times the size of fish that are the product of 30 cfs minimum
annual flows.

If we continue to have winter flows of 25-35 cfis the Beaverhead will become a
2" or 3" rate trout fishery. The recreation opportunity provided by the “Big Beaverhead
Fish™ will diminish and be gone.

It is breaking my heart to see the Beaverhead in the sorry state that we find it in
today. After many ative low flow wi , the “Beav” is producing fishing
opportunities much below its potential. 1 fully realize that because Mother Nature is
constantly changing, there are going to be natural fluctuations in average fish size and
overall fish numbers, but we know that we need to improve conditions and create a
stronger fishery.

1 am asking for a dated mini muaiﬂowofﬂim]ﬁl]cfsformeuppcr

Beaverhead. This would ensure that the B d hes its p ] and is

recognized as the best naturally producing fishery of big mnbow and brown trout found
in the world.

Continued low winter flows will only produce a meager population of small fish
lhi? is recreationally undesirable. This would be a tragedy for the Beaverhead and create
an incredible loss for our area’s residents, as well as for all those from around the world
who also enjoy this rare gem,

Thank you for your consideration,

Jeremy Garrett
(406) 925-5165
212 W. Glendale
Dillon, MT 59725

34.1: See response to Comment 6.1.
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35.1

35.2

JUN 2 0 2008
United States Department of the Interior

FISH AND WILDLIFE SERVICE
ECOLOGICAL SERVICES
MONTANA FIELD OFFICE

100 N, PARK, SUTTE 320
HELENA, MONTANA 55601
PHONE [406) 449.5225, FAX (406) 4495339

File: M.04 June 19, 2006

Memorandum
Tao: Bureau of Reclamation, Great Plains Region, Billings, Monlana Area
From: Field Supervisor, Montana Ecological Services Field Office, Helena, MT
Subject: Clark Canyon Contract Renewal Revised Draft Environmental Assessment

This letter responds to your request for comments on the proposed Clark Canyon Contract
Renewal Revised Draft Environmental Assessment (draft EA). The U.S. Fish and Wildlife
Service (Service) provides the following comments pertaining to federally listed species and
other significant figh and wildlife resources affected by the proposed action. These comments
have been prepared under the authority of and in accordance with the provisions of the Fish and
Wildlife Coordination Act (FWCA; 16 US.C. 661 et. seq.), Endangered Species Act (16 US.C.
1531 et seq.), and the Migratory Bird Treaty Act of 1918, as amended, 16 U.5.C. 703 e1 seq. We
apologize for the delay in responding 1o your May 15, 2006 request for comments.

Comments submitted by the Montana Department of Fish Wildlife and Parks (FWP) and other
commenter's have raised substantive issues concerning the scope of analysis and range of
alternatives considered in the draft EA. The Service fully supports the comments submitted by
FWP. Stream flows in the Beaverhead River have been maripulated for irmgation purposes since
the late 1900's, thus, impacting the hydrology, geomorphology, biclogy, water quality, and
connectivity of the Reaverhead and Jefferson Rivers. A growing body of literature has increased
our awareness of the impacts from flow manipulation on these components of river ecology.

Balancing the existing demands on the water resource, especially in the past several drought
years has been challenging for local resource managers. A balanced approach can only be
achieved if equal consideration 1o the significant fish and wildlife resources are considered in you
analysis. This process does not obligate a federal agency to fix all the environmental impacts
from the proposed action, but provides for an informed, balanced approach to decision making.

The Service has concemns that the proposed action will influences one of the primary prey items
for bald eagles. The Service wants to ensure that future actions and management goals
perpetuate adequate populations of forage species for eagles (i.e. fish and waterfowl). The
indirect effects of the proposed action have resulted in reduced prey abundance in the lower river
and the changes to the hydrograph have likely made winter forging efforts more difficult. As the
proposed action would maintain a degraded condition for another 40 years, the Service believes

35.1: Comments submitted during the 1st comment period were addressed in the
revised draft EA. The range of alternatives and the scope of analysis were
consistent with the proposed Federal action. Due to the complexity of the
Beaverhead River system including water rights, irrigation interests, and fishery
interests; many comments were generated because commentors did not fully
understand the Federal action.

35.2: The preferred alternative contains minimum reservoir levels, minimum
river flows, a drought management plan, and winter release guidelines. These
criteria and plans were developed to protect resources during times of severe
drought while continuing to supply stored water to entities holding water contracts
with Reclamation. None of the previously mentioned criteria or plans was part of
the original (expiring) contracts with CCWSC and EBID. By implementing these
plans and criteria, it is anticipated that the proposed action will not negatively
influence one of the primary prey items for bald eagles, as the commenter
suggests. The Service recommended a change in the determination based on the
possibility of reduced prey abundance, Reclamation will not follow the
recommended change as described in Comment 35.3 response. In addition, it is
noted that bald eagle populations are increasing and have been proposed to be de-
listed from the Threatened and Endangered Species list.
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35.3

35.4

355

35.6

the appropriate determination for bald cagles is “May Effect Not Likely to Adversely.”

The Service recommends addressing impacts to arctic graviing { Thymalius arcticus), as this
species has recently becn petitioned for listing as a threatened or endangered. In addition please
constder impacis lo migratory birds. Clark Canyon Reserveir 1s recognized as an important
resting and nesting area for migratory birds. However due to the fluctuating water levels bird

nests may be inundated. This was a concemn also raised in the 1965 Reservoir Management Plan,

The Service has reviewed the comments and revised draft environmental assessment and agrees
with FWP that given the scope and magnitude of the proposed action the draft EA fails to
disclose the impacts to the natural and human environment. _The issues identificd in the state's
comments addressing the significant fish and wildlife resources in the affected area warrant full

consideration under the authorty of the FWCA.

Thank you for the opportunity 1o provide comments. Should you have any further questions,
please contact me or Dan Brewer of my staff at (406) 449-5225, extension 216.

bl
R. Mark Wilson

Ficld Supervisor

cc. MTDFWP. Helena, MT (Ann: Chris Hunter)
MTDFWP, Dillon, MT {Aftn: Richard Oswald)

35.3: Reclamation informally consulted with the Service in February 2005 and
January 2006 on the proposed action. Through discussions with the Service,
Reclamation determined that the proposed action would have no effect on the five
threatened species present, including the bald eagle. Written concurrence on
Reclamation’s determination was not requested from the Service. After the 2nd
comment period ended (June 12, 2006), the Service recommended that
Reclamation change the effects determination that the proposed action "may
affect, not likely to adversely affect” the bald eagle, based on possible reduced
prey abundance. Reclamation disagreed with the Service's recommendation based
on the Preferred Alternative maintaining or increasing fish and prey abundance for
bald eagles. Reclamation remained with their original determination of no effect.

35.4: The final EA has been updated with discussion on the arctic grayling. The
Service indicates that the species has recently been petitioned for listing as a
threatened or endangered species. According the Service's website, the Service
agreed, in a lawsuit settlement, to make a final listing determination by April 16,
2007. At the time the final EA was completed, a final determination has not been
made. The MOU between Reclamation and MT FWP will examine opportunities
to improve the environmental health (including fisheries) of the Beaverhead River.
Therefore, the final determination will be of interest to Reclamation.

35.5: The final EA has been updated with additional discussion on migratory
birds.

35.6: Comment noted. Many issues identified in FWP’s (state’s) comment letter
have been addressed in the revised draft EA and the final EA. The issues not
addressed will be identified and investigated through processes listed in the MOU
that Reclamation and FWP have agreed to. Reclamation has ensured that fish and
wildlife resources have been given full consideration. To respond further to the
Service’s concern; in January 2005, Reclamation requested the Service's input and
technical expertise to ensure fish and wildlife resources were protected. The
request also provided funding to the Service for staff time in order to ensure that
fish and wildlife issues addressed in this EA were adequate. The Service declined
the request. The Service has been on the mailing list from the beginning of this
project and given many opportunities to comment on this Federal action.
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Comment #36

Robert VVan Deren, on behalf of Open A Ranch, submitted the following documents as comments on the
revised Draft EA. These documents were originally submitted electronically on June 10 and 11, 2006. Hard
copies of the same documents were received on June 13, 2006.

Copies of the documents can be obtained by requesting the number and title at the following address:
Bureau of Reclamation, Montana Area Office
Attn: MT-231
PO Box 30137
Billings, MT 59107-0137

The following comments and documents have been noted.

1) “Hydrogeology of the Upper Beaverhead Basin near Dillon, Montana” by Uthman and Beck, 1998. 94 pages.
2) Reclamation’s HYDROSS model Draft Working Document, March 28, 2005. 12 pages.
3) Various documents (emails, charts, website disclaimer statements, etc) regarding the quality of data. 33 pages.
4)  HKM report, Figure 1, March 21, 2005. 1 page.
5) Various East Bench Unit historical documents including:
a.  Senate Document 191 from 1944. 2 pages.
b. MT 5" District Court Decree creating EBID in 1957. 17 pages.
c.  Selected pages from the Definite Plan Report. 28 pages.
d. Testimony by attorney for CCWSC and EBID before Congress on September 22, 2004. 3 pages.
6) Reclamation’s “Unit Operation Summaries” and “Operating Plans” for Clark Canyon Reservoir for water years 1997 to
2006. 128 pages.
7) Various information brochures and website information from Reclamation including:
a.  Brochure “Pick-Sloan Missouri Basin Program, East Bench Unit, Rev 4/83”. 6 pages.
b.  Reclamation’s webpage “Pick-Sloan Missouri Basin Program, East Bench Unit — Montana”. 3 pages.
c. Reclamation’s webpage “East bench unit Project Data”. 1 page.
8) Montana State University water studies for 2004 and 2005 including:
a. Beaverhead River, Clark Canyon Irrigation District Water Budget 2004, Progress Report. 24 pages.
b. Beaverhead River, East Bench Unit Water Budget 2005, Progress Report. 30 pages.
9) Various information handouts from the Spring of 2005 including:
a. Bureau Memorandum: "Beaverhead River Operations". 2 pages.
Documents from Bureau Technical Meeting March 8-10, 2005
2005 Canal Sealant Project. 1 page.
Bureau "Information Sheet". 8 pages.
CCWSC 1956 List of Signers and acres. 8 pages.
CCWSC "Information Sheet", March 14, 2005. 7 pages.
EBID "Information Sheet", April 5, 2005 meeting. 6 pages.
10) Varlous letters from Reclamation and Exhibit A from the draft water contracts including:
a. Bureau letter to EBID of January 16, 2003. 2 pages.
b. Bureau faxed letter to EBID/CCWSC of February 4, 2003. 2 pages.
c. Bureau letter to EBID, September 2, 2004, with "A" and "B & C" share agreements attached. 5 pages.
d. Bureau letter to Open A Ranch dated March 27, 2006. 5 pages.
e. Draft Exhibit A for Bureau water contracts with EBID and CCWSC, January 23, 2006. 4 pages.
11) Letter dated May 30, 2006 from Open A Ranch to Beaverhead County Director of Disaster and Emergency Services, with
newspaper article and photos. 24 pages.
12) Various CCWSC information including:
a. Cover and page 8 from "A Landowner's Guide to Montana Wetlands" Revised Edition. 2 pages.
CCWSC shareholders dated June 1966. 5 pages.
CCWSC stockholder minutes dated March 13, 2000. 3 pages.
CCWSC director minutes dated March 12, 2001. 3 pages.
Jerry Meine letter to CCWSC dated March 12, 2001. 2 pages.
CCWSC stockholder minutes dated March 12, 2000. 2 pages.
CCWSC memo dated February 12, 2003. 1 page.
Letter from Larry Laknar to CCWSC Board dated July 7, 2005. 1 page.
13) Presentatlon on the ongoing Montana Tech water study, dated November 16, 2005. 42 pages.
14) Beaverhead River Commissioners Weekly Report for the month of April 2004.
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15)

17)
18)
19)
20)

21)
22)

23)

24)

25)

26)

27)

Beaverhead River Commissioners Weekly Report for the month of May 2004.

Beaverhead River Commissioners Weekly Report for the month of June 2004.

Beaverhead River Commissioners Weekly Report for the month of July 2004.

Beaverhead River Commissioners Weekly Report for the month of August 2004.

"Final Report, Review of Method of Determining Delivery of Water to Non-Signers - Beaverhead River, Allocation of

Water to Non-Signers on the Beaverhead River" HKM Engineering, March 21, 2005. 37 pages.

Various correspondence between Reclamation and the Bureau and the BLM Dillon Field Office, including:
a.  Bureau comments on BLM Dillon DEIS and RMP, July 12, 2004. 1 page.
b.  BLM Dillon comments on Bureau Draft EA, December 19, 2005. 3 pages

“Beaverhead County Resource Use Plan”, July 2001. 119 pages.

Various EBID information including:

Minutes of the March 8, 2000 EBID meeting. 2 pages.

Minutes of the April 4, 2000 EBID meeting. 2 pages.

Letter from MT DNRC to EBID, January 29, 2003. 2 pages.

Minutes of the January 6, 2004 EBID meeting. 2 pages.

Minutes of the July 6, 2004 EBID meeting. 2 pages.

Minutes of the September 7, 2004 EBID meeting - 2 pages

Memo from EBID board to CCWSC board. 2 pages.

EBID letter to Madison County Assessor, August 12, 2001. 1 page.

EBID 2003 Beaverhead County Assessments. 11 pages.

EBID 2003 Madison County Assessments. 10 pages.

EBID August 18, 2004 Assessments Letter and Certificate. 2 pages.

"Dams and River, A Primer on the Downstream Effects of Dams", United States Geological Survey Circular 1126, 1996,

revised 2000. 104 pages.

Various Montana State University, Water Resources Center studies on return flows in the Beaverhead, including:
a.  Assessment of Methodology Required to Quantify Irrigation Return Flows, Report No. 114. 28 pages.
b.  Assessment of Time Series as a Methodology to Quantify Irrigation Return Flows, Report No. 137. 40 pages.

Various USGS aerial and satellite images dated after June 30, 1973, including:

LandSat image #34, July 16, 1973 - USGS #LM1042029007319790

LandSat image #21, August 12, 1974 - USGS #L.M1043028007422990

SkyLab image 83-185, August 5, 1973 - USGS #ARG30B083158000

SkyLab image, September 11, 1973 - USGS #ARG30B086226000

USGS Color Infrared image 1899-1242, August 16, 1974 -USGS #AR5740018991242

USGS Color Infrared image 1889-1248, August 16, 1974 — USGS #AR5740018991248

USGS Color Infrared image 1899-1252, August 16, 1974 — USGS #AR5740018991252

USGS B/W image #36

USGS DOQQ image, August 1995.

Delorme Sat10 image, Summer of 2001.

Vanous USBR maps dated before June 30, 1973, including:

Three Forks Division map, August 1958, USBR #613-604-600

Jefferson Sub-Basin map, August 1958, USBR #613-604-601. 2 pages

Vicinity map, Three Forks Division, May 11, 1964, USBR #RS MRB-7141A. 1 page.

West Bench Unit map, January 1965, USBR #965-604-100. 1 page.

West Bench Unit Land Classification map, December 1965, USBR #965-604-131. 1 page.

East Bench Unit map, February 1960, USBR #699-604-589. 1 page.

EBID Land Classification map March 22, 1960, USBR #699-604-361. 1 page.

EBID Land Classification map, March 22, 1960, USBR #699-604-362. 1 page.

EBID Land Classification map, March 22, 1960, USBR #699-604-363. 1 page.

CCWSC Land Classification map, June 28, 1955, USBR #699-604-598. 1 page.

CCWSC Land Classification map, June 28, 1955, USBR #699-604-590. 1 page.

CCWSC Land Classification map, June 28, 1955, USBR #699-604-591.1 page.

CCWSC Land Classification map, June 28, 1955, USBR #699-604-592. 1 page.

Ownership map, February 1, 1960, USBR #699-604-599. 1 page.

Ownership map, February 1, 1960, USBR #699-604-600. 1 page.

Ownership map, February 1, 1960, USBR #699-604-601. 1 page.

Mlscellaneous information including:

CCWSC 2003 Assessments list. 3 pages.

BLM Dillon response to USBR comments in FEIS and RMP, April 2005. 4 pages.

5th District Court Order Appointing Water Commissioner, May 16, 2006. 2 pages.

Letter from Beaverhead Disaster and Emergency Services Coordinator, June 8, 2006. 2 pages.

Errata list for Comments and Exhibit A submitted by Budd-Falen Law Offices, June 12, 2006. 1 page.
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