The Civil Rights Act of 1991

The U.S. Equal Employment Opportunity Commission

The Civil Rights Act of 1991

EDITOR'S NOTE: The text of the Civil Rights Act of 1991 (Pub. L. 102-166), as enacted on November 21,
1991, appears below with the following modifications:

1. The text of the sections of the CRA that amend the laws enforced by EEOC (i.e., Title VII of the Civil
Rights Act of 1964, the Age Discrimination in Employment Act of 1967, the Americans with Disabilities Act
of 1990) is not printed below. Instead, these amendments are printed elsewhere in this publication.

2. The following portions of the CRA that are not enforced by EEOC are referenced, but not reprinted here:

. Section 117 (coverage of the U.S. House of Representatives and agencies of the Legislative
Branch);

. Title 1l (The Glass Ceiling Act); and

. Portions of Title 111 (Establishing the Office of Senate Fair Employment Practices).
3. Title V, which amends the Civil War Sites Study Act of 1990 (Pub. L. 101-628) is not reprinted here.

4. Cross references to the U.S. Code, where applicable, appear in italics following each section heading.
Editor's notes also appear in italics.

An Act

To anmend the Gvil Rights Act of 1964 to strengthen and i nprove Feder al
civil rights laws, to provide for damages in cases of intentional

enpl oynent discrimnation, to clarify provisions regardi ng disparate

i npact actions, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United

States of Anerica in Congress assenbled, This Act nmay be cited as the
"Civil R ghts Act of 1991".

* * %

FI NDI NGS

SEC. 2 [42 U . S.C. 1981 note]
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The Congress finds that-

(1) additional renedi es under Federal |aw are needed to deter
unl awf ul harassnment and intentional discrimnation in the workpl ace;

(2) the decision of the Suprene Court in Wards Cove Packing Co. v.
Atonio, 490 U S. 642 (1989) has weakened the scope and effectiveness of
Federal civil rights protections; and

(3) legislation is necessary to provide additional protections
agai nst unlawful discrimnation in enploynent.

PURPOSES
SEC. 3 [42 U.S.C. 1981 note]

The purposes of this Act are-

(1) to provide appropriate renmedies for intentional discrimnation
and unl awful harassnent in the workpl ace;

(2) to codify the concepts of "business necessity" and
"job related" enunciated by the Suprene Court in Giggs v. Duke
Power Co., 401 U. S. 424 (1971), and in the other Suprene Court deci sions
prior to Wards Cove Packing Co. v. Atonio, 490 U S. 642 (1989);

(3) to confirmstatutory authority and provide statutory guidelines
for the adjudication of disparate inpact suits under title VII of the
Cvil Rghts Act of 1964 (42 U.S.C. 2000e et seq.); and

(4) to respond to recent decisions of the Suprene Court by

expandi ng the scope of relevant civil rights statutes in order to provide
adequate protection to victins of discrimnation.

TITLE I - FEDERAL CIVIL RIGHTS REMEDIES

PROHI Bl TI ON AGAI NST ALL RACI AL DI SCRI M NATI ON I N THE MAKI NG
AND ENFORCEMENT OF CONTRACTS

SEC. 101
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Section 1977 of the Revised Statutes (42 U. S.C. 1981) is anmended-

(1) by inserting "(a)" before "All persons
wi thin"; and

(2) by adding at the end the foll ow ng new subsecti ons:

"(b) For purposes of this section, the term' make and enforce
contracts' includes the nmaking, performance, nodification, and term nation
of contracts, and the enjoynent of all benefits, privileges, terns, and
conditions of the contractual relationshinp.

“(c) The rights protected by this section are protected
agai nst i npairnment by nongovernnental discrimnation and inpairnent under
color of State |aw. "

DAMAGES | N CASES OF | NTENTI ONAL DI SCRI M NATI ON
SEC. 102

The Revised Statutes are anended by inserting after section 1977 (42
U S. C 1981) the foll owi ng new section:

"SEC. 1977A. DAMAGES | N CASES OF | NTENTI ONAL DI SCRI M NATI ON | N
EMPLOYMENT. [42 U.S.C. 1981a]

"(a) Ri ght of Recovery. -

“"(1) Gvil Rights. - In an action brought by a conpl ai ni ng
party under section 706 or 717 of the Gvil R ghts Act of 1964 (42 U S. C.
2000e-5) agai nst a respondent who engaged in unlawful intentional
di scrim nation (not an enploynent practice that is unlawful because of its
di sparate inpact) prohibited under section 703, 704, or 717 of the Act (42
U.S.C. 2000e-2 or 2000e-3), and provided that the conplaining party cannot
recover under section 1977 of the Revised Statutes (42 U . S.C. 1981), the
conpl ai ni ng party may recover conpensatory and punitive damages as all owed
I n subsection (b), in addition to any relief authorized by section 706(g)
of the Gvil R ghts Act of 1964, fromthe respondent.

“(2) Disability. - In an action brought by a conplaining party
under the powers, renedies, and procedures set forth in section 706 or 717
of the CGvil R ghts Act of 1964 (as provided in section 107(a) of the
Anericans with Disabilities Act of 1990 (42 U.S.C. 12117 (a)), and section
505(a) (1) of the Rehabilitation Act of 1973 (29 U S.C. 794a(a)(1l)),
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respectively) against a respondent who engaged in unlawful intentional

di scrimnation (not an enpl oynent practice that is unlawful because of its
di sparate inpact) under section 501 of the Rehabilitation Act of 1973 (29
U S.C 791) and the regulations inplenenting section 501, or who viol ated
the requirenents of section 501 of the Act or the regulations inplenenting
section 501 concerning the provision of a reasonabl e accommobdati on, or
section 102 of the Americans with Disabilities Act of 1990 (42 U.S.C
12112), or commtted a violation of section 102(b)(5) of the Act, agai nst
an individual, the conplaining party nmay recover conpensatory and punitive
damages as allowed in subsection (b), in addition to any relief authorized
by section 706(g) of the Gvil R ghts Act of 1964, fromthe respondent.

"(3) Reasonabl e Accommobdati on and Good Faith Effort. - In
cases where a discrimnatory practice involves the provision of a
reasonabl e accommodati on pursuant to section 102(b)(5) of the Anericans
with Disabilities Act of 1990 or regulations inplenenting section 501 of
the Rehabilitation Act of 1973, damages may not be awarded under this
section where the covered entity denonstrates good faith efforts, in
consultation with the person with the disability who has inforned the
covered entity that accommobdation is needed, to identify and nake a
reasonabl e accommodati on that woul d provide such individual with an
equal ly effective opportunity and woul d not cause an undue hardship on the
operation of the business.

"(b) Conpensatory and Punitive Damages. -

"(1) Determ nation of punitive damages. - A conplaining party
may recover punitive damages under this section against a respondent
(ot her than a governnent, governnent agency or political subdivision) if
the conplaining party denonstrates that the respondent engaged in a
discrimnatory practice or discrimnatory practices with nalice or with
reckless indifference to the federally protected rights of an aggri eved
i ndi vi dual .

"(2) Exclusions from conpensatory damages. - Conpensatory
damages awarded under this section shall not include backpay, interest on
backpay, or any other type of relief authorized under section 706(g) of
the Gvil R ghts Act of 1964.

"(3) Limtations. - The sum of the ampbunt of conpensatory
damages awarded under this section for future pecuniary | osses, enotional
pai n, suffering, inconvenience, nental anguish, |oss of enjoynent of |ife,
and ot her nonpecuni ary | osses, and the anmount of punitive danages awar ded
under this section, shall not exceed, for each conplaining party -

“"(A) in the case of a respondent who has nore than 14 and
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fewer than 101 enpl oyees in each of 20 or nore cal endar weeks in the
current or preceding cal endar year, $50, 000;

“"(B) in the case of a respondent who has nore than 100 and
fewer than 201 enpl oyees in each of 20 or nore cal endar weeks in the
current or precedi ng cal endar year, $100, 000; and

“"(C in the case of a respondent who has nore than 200 and
fewer than 501 enpl oyees in each of 20 or nore cal endar weeks in the
current or preceding cal endar year, $200,000; and

"(D) in the case of a respondent who has nore than 500
enpl oyees in each of 20 or nore cal endar weeks in the current or preceding
cal endar year, $300, 000.

"(4) Construction. - Nothing in this section shall be
construed to limt the scope of, or the relief avail able under, section
1977 of the Revised Statutes (42 U. S. C. 1981).

“(c) Jury Trial. - If a conplaining party seeks conpensatory or
puni tive damages under this section -

"(1) any party may demand a trial by jury; and

"(2) the court shall not informthe jury of the limtations
descri bed in subsection (b)(3).

"(d) Definitions. - As used in this section:

"(1) Conplaining party. - The term ' conplaining party' neans -
“"(A) in the case of a person seeking to bring an action under
subsection (a)(1), the Equal Enploynment Qpportunity Conm ssion, the
Attorney General, or a person who may bring an action or proceedi ng under
title VIl of the Gvil R ghts Act of 1964 (42 U . S.C. 2000e et seq.); or

“(B) in the case of a person seeking to bring an action under
subsection (a)(2), the Equal Enploynent Qpportunity Conm ssion, the
Attorney General, a person who may bring an action or proceedi ng under
section 505(a)(1) of the Rehabilitation Act of 1973 (29 U S.C
794a(a) (1)), or a person who nmay bring an action or proceeding under title
| of the Americans with Disabilities Act of 1990 (42 U S.C. 12101 et

seq.).
“"(2) Discrimnatory practice. - The term'discrimnatory

practice' neans the discrimnation described in paragraph (1), or the
discrimnation or the violation described in paragraph (2), of subsection
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(a).

ATTORNEY' S FEES

[ This section anends section 722 of the Revised Statutes (42

U.S.C. 1988) by adding a reference to section 102 of the Cvil Rights Act
of 1991 to the list of civil rights actions in which reasonable attorney's
fees may be awarded to the prevailing party, other than the United
States. |

SEC. 103

The | ast sentence of section 722 of the Revised Statutes (42 U . S. C. 1988)
is anended by inserting ", 1977A" after "1977".

DEFI NI TI ONS
SEC. 104

[ This section anends section 701 of the Cvil Rights Act of 1964 (42
U S.C. 2000e) by adding the follow ng new subsections: (I)
“conplaining party,"” (m "denonstrates,"” and (n)

"respondent . ]

BURDEN OF PROCF | N DI SPARATE | MPACT CASES
SEC. 105

(a) [This subsection anends section 703 of the GCvil R ghts Act of 1964
(42 U.S.C. 2000e-2) by adding a new subsection (k), on the burden of proof
i n disparate inpact cases.]

(b) No statenents other than the interpretive nenorandum appeari ng at
Vol . 137 Congressional Record S 15276 (daily ed. Cct. 25, 1991) shall be
considered |l egislative history of, or relied upon in any way as

| egi slative history in construing or applying, any provision of this Act
that relates to Wards Cove - Business necessity/ cunulation/alternative
busi ness practice. [42 U S.C. 1981 note]
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PRCHI Bl TI ON AGAI NST DI SCRI M NATORY USE OF TEST SCORES
SEC. 106

[ This section anends section 703 of the Cvil Rights Act of 1964 (42
U.S.C. 2000e-2) by adding a new subsection (l), on the prohibition against
di scrimnatory use of test scores.|

CLARI FYI NG PROHI BI TI ON AGAI NST | MPERM SSI BLE
CONSI DERATI ON OF RACE, COLOR, RELI G ON, SEX, OR NATIONAL ORIG@ N I N
EMPLOYMENT PRACTI CES

SEC. 107

(a) In general. [This subsection anends section 703 of the Cvil Rights
Act of 1964 (42 U.S.C. 2000e-2) by adding a new subsection (m, clarifying
t he prohibition against consideration of race, color, religion, sex, or
national origin in enploynment practices.]

(b) Enforcenent provisions. [This subsection anends section 706(Q)

of the Gvil R ghts Act of 1964 (42 U.S.C. 2000e-5(g)) by renunbering
exi sting subsection (g), and adding at the end a new subparagraph (B) to
provide a limtation on available relief in "m xed notive" cases

(where the enpl oyer denonstrates it would have made the sane decision in
t he absence of discrimnation).]

FACI LI TATI NG PROVPT AND ORDERLY RESCLUTI ON OF CHALLENGES

TO EMPLOYMENT PRACTI CES | MPLEMENTI NG LI TI GATED OR CONSENT JUDGVENTS OR
ORDERS

SEC. 108

[ This section anmends section 703 of the Cvil Rights Act of 1964 (42
U.S.C. 2000e-2) by adding a new subsection (n), on the resol ution of
chal  enges to enpl oynent practices inplenenting litigated or consent
judgnments or orders.]

PROTECTI ON OF EXTRATERRI TORI AL EMPLOYMENT

SEC. 109
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(a) Definition of Enployee. [This subsection anends the definition of
“enpl oyee" in section 701(f) of the Gvil R ghts Act of 1964 (42

U. S.C. 2000e(f)) and section 101(4) of the Anmericans with Disabilities Act
of 1990 (42 U. S.C. 12111(4)) by adding a sentence to the end of each
definition to include U S. citizens enployed abroad within the | aws'
protections.]

(b) Exenption. [This subsection anends section 702 of the Cvil

Ri ghts Act of 1964 (42 U.S. C. 2000e-1) by addi ng new subsections (b) (on
conpliance with the statute if violative of foreign law) and (c) (on the
control of a corporation incorporated in a foreign country). This
subsection simlarly anends section 102 of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12112) by relettering the existing subsections and
addi ng a new subsection (c) "Covered Entities in Foreign

Countries."]

(c) Application of Anmendnents. - The anmendnents nade by this section
shall not apply with respect to conduct occurring before the date of the
enactnment of this Act. [42 U S.C. 2000e not €]

TECHNI CAL ASSI STANCE TRAI NI NG | NSTI TUTE

SEC. 110

(a) Technical Assistance. [This subsection anends section 705 of the
Cvil Rghts Act of 1964 (42 U.S.C. 2000e-4) by adding a new subsection
(j), establishing the Technical Assistance Training Institute.]

(b) Effective Date. - The anendnment nmde by this section shall take
effect on the date of enactnent of this Act. [42 U S.C. 2000e-4 not €]
EDUCATI ON AND QOUTREACH

SEC. 111

[ This section anends section 705(h) of the Cvil R ghts Act of 1964 (42
U.S. C. 2000e-4(h)) by renunbering the existing subsection and addi ng at

the end a paragraph requiring the EECC to engage in certain educati onal
and outreach activities.]

EXPANSI ON OF RI GHT TO CHALLENGE DI SCRI M NATORY
SENI ORI TY SYSTEMS
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SEC. 112

[ This section anmends section 706(e) of the Cvil R ghts Act of 1964 (42
U.S.C. 2000e-5(e)) by renunbering the subsection and adding at the end a
par agraph to expand the right of claimnts to challenge discrimnatory
seniority systens.]

AUTHORI ZI NG AWARD OF EXPERT FEES
SEC. 113
(a) Revi sed Statutes. - Section 722 of the Revised Statutes is anmended-

(1) by designating the first and second sentences as subsections
(a) and (b), respectively, and indenting accordingly; and

(2) by adding at the end the foll ow ng new subsecti on:

“(c) In awarding an attorney's fee under subsection (b) in any
action or proceeding to enforce a provision of section 1977 or 1977A of
the Revised Statutes, the court, in its discretion, may include expert
fees as part of the attorney's fee." [42 U S. C. 1988]

(b) GCvil R ghts Act of 1964. [This section anends section 706(k)
of the Cvil R ghts Act of 1964 (42 U S.C. 2000e-5(k)) to provide for
recovery of expert fees as part of an attorney's fees award. ]

PROVI DI NG FOR | NTEREST AND EXTENDI NG THE STATUTE OF
LI M TATIONS I N ACTI ONS AGAI NST THE FEDERAL GOVERNVMVENT

SEC. 114

[ This section anmends section 717 of the CGvil Rights Act of 1964 (42
U.S.C. 2000e-16) by extending the tine for federal enployees or applicants
to file a civil action from30 to 90 days (fromrecei pt of notice of final
action taken by a departnent, agency or unit), and allow ng federal

enpl oyees or applicants the sane interest to conpensate for delay in
paynments as is available in cases involving nonpublic parties.]

NOTI CE OF LI M TATI ONS PERI OD UNDER THE AGE DI SCRI M NATI ON
I N EMPLOYMENT ACT OF 1967
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SEC. 115

[ This section anends section 7(e) of the Age Discrimnation in

Enpl oynent Act of 1967 (ADEA) (29 U . S.C. 626(e)) by elimnating the two-
and three-year statute of limtations and maki ng ADEA suit- filing

requi rements the sanme as those under Title VII, and requiring the EECC to
provi de notice to charging parties upon term nation of the proceedi ngs.]

LAWFUL, COURT- ORDERED REMEDI ES, AFFI RVATI VE ACTI ON, AND
CONCI LI ATI ON AGREEMENTS NOT AFFECTED

SEC. 116 [42 U.S.C. 1981 note]

Not hing in the amendnments nmade by this title shall be construed to
affect court-ordered renmedies, affirmative action, or conciliation
agreenents, that are in accordance with the | aw.

COVERAGE OF HOUSE OF REPRESENTATI VES AND THE AGENCI ES OF THE
LEG SLATI VE BRANCH

SEC. 117

(a) Coverage of the House of Representatives. [This subsection extends

the rights and protections of Title VII of the Cvil R ghts Act of 1964,
as anended, to enployees of the U S. House of Representatives. Procedures
for processing discrimnation conplaints are handled internally by the
House, not by the EECC.] [2 U S.C. 60l]

(b) Instrunentalities of Congress. [This subsection extends the

rights and protections of the Cvil R ghts Act of 1991 and Title VIl of
the Gvil R ghts Act of 1964, as anmended, to "Instrunentalities of
Congress,"” which are defined to include: the Architect of the

Capitol, the Congressional Budget Ofice, the General Accounting Ofice,
the Governnment Printing Ofice, the Ofice of Technol ogy Assessnent, and
the United States Botanic Garden. Each agency is to establish its own
remedi es and procedures for enforcenent.]

ALTERNATI VE MEANS OF DI SPUTE RESOLUTI ON
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SEC. 118 [42 U.S.C. 1981 note]

Where appropriate and to the extent authorized by |law, the use of

al ternative neans of dispute resolution, including settlenent

negoti ations, conciliation, facilitation, nediation, factfinding,
mnitrials, and arbitration, is encouraged to resolve disputes arising
under the Acts or provisions of Federal |aw amended by this title.

TITLE Il - GLASS CEILING

[This title sets up a "Aass Ceiling Conm ssion" to focus

attention on, and conplete a study relating to, the existence of
artificial barriers to the advancenent of wonen and mnorities in the
wor kpl ace, and to make recomrendati ons for overcom ng such barriers. The
Comm ssion is to be conposed of 21 nenbers, with the Secretary of Labor
serving as the Chairperson of the Comm ssion. This title does not
directly inpose any responsibilities or obligations on the EEOCC except to
provi de informati on and technical assistance as requested by the new
Commi ssion.] [42 U . S. C. 2000e not €]

TITLE 111 - GOVERNMENT EMPLOYEE RIGHTS

GOVERNVENT EMPLOYEE RI GHTS ACT OF 1991
SEC. 301 [2 U S.C 1201]

(a) Short title. - This title nmay be cited as the "Gover nnent
Enpl oyee Ri ghts Act of 1991".

(b) Purpose. - The purpose of this title is to provide procedures to
protect the right of Senate and ot her governnent enpl oyees, with respect
to their public enploynent, to be free of discrimnation on the basis of
race, color, religion, sex, national origin, age, or disability.

(c) Definitions. - For purposes of this title:

(1) Senate enployee. - The term "Senate enpl oyee" or
"“enpl oyee" neans -

(A) any enpl oyee whose pay is disbursed by the Secretary of the
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Senat e;

(B) any enpl oyee of the Architect of the Capitol who is assigned to
the Senate Restaurants or to the Superintendent of the Senate O fice
Bui | di ngs;

(C any applicant for a position that will |ast 90 days or nore and
that is to be occupied by an individual described in subparagraph (A) or
(B); or

(D) any individual who was fornmerly an enpl oyee described in
subparagraph (A) or (B) and whose claimof a violation arises out of the
i ndi vidual's Senate enpl oynent.

(2) Head of enploying office. - The term "head of enpl oying
of fice" neans the individual who has final authority to appoint,
hire, discharge, and set the terns, conditions or privileges of the Senate
enpl oynent of an enpl oyee.

(3) Violation. - The term"viol ation" nmeans a practice
that violates section 302 of this title.

DI SCRI M NATORY PRACTI CES PROHI Bl TED
SEC. 302 [2 U.S.C. 1202]

[ Sections 320 and 321 (which protect Presidential appointees and
previ ously exenpt state enpl oyees who may file conplaints of
discrimnation with EEOCC under this title) refer to the rights,
protections and renedies of this section and section 307(h).]

Al l personnel actions affecting enpl oyees of the Senate shall be nade
free fromany discrimnation based on -

(1) race, color, religion, sex, or national origin, within the
nmeani ng of section 717 of the Cvil R ghts Act of 1964 (42 U. S . C
2000e- 16) ;

(2) age, within the neaning of section 15 of the Age Discrimnation
in Enpl oynent Act of 1967 (29 U . S.C. 633a); or

(3) handicap or disability, within the neani ng of section 501 of

the Rehabilitation Act of 1973 (29 U S. C. 791) and sections 102-104 of the
Anericans with Disabilities Act of 1990 (42 U. S.C. 12112-14).
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[ SECTI ONS 303 THROUGH 306: Section 303 (2 U S.C. 1203) establishes the
O fice of Senate Fair Enploynent Practices, which will adm nister the
procedures set forth in sections 304 through 307. Section 304 (2 U S.C
1204) outlines the four-step procedure described in Sections 305 through
309 for consideration of alleged violations. Section 305 (2 U S.C. 1205)
describes the Step | counseling procedures. Section 306 (2 U S.C. 1206)
describes the Step Il nediation process. Section 307 (2 U S.C 1207),
described fully below, sets forth the formal conplaint and heari ng
procedures. ]

STEP I11: FORMAL COVPLAI NT AND HEARI NG
SEC. 307 [2 U.S.C. 1207]

[ SECTI ON 307, SUBSECTIONS (a) THROUGH (g), AND (i): Subsections (a)
through (g), and (i) of Section 307 describe the process fromthe fornal
conpl ai nt through the hearing stage.]

[ Sections 320 and 321 (which protect Presidential appointees and

previ ously exenpt state enpl oyees who may file conplaints of
discrimnation with EEOC under this title) refer to the rights,
protections and renedi es of section 302 and the foll ow ng subsection.]

(h) Renedies. - If the hearing board determ nes that a violation has
occurred, it shall order such renedies as would be appropriate if awarded
under section 706 (g) and (k) of the Gvil R ghts Act of 1964 (42 U S.C
2000e-5 (g) and (k)), and nmay al so order the award of such conpensatory
damages as woul d be appropriate if awarded under section 1977 and section
1977A (a) and (b)(2) of the Revised Statutes (42 U S.C. 1981 and 1981A (a)
and (b)(2)). In the case of a determnation that a violation based on age
has occurred, the hearing board shall order such renedi es as would be
appropriate if awarded under section 15(c) of the Age Discrimnation in
Enpl oynent Act of 1967 (29 U S.C. 633a(c)). Any order requiring the
paynent of noney nust be approved by a Senate resol ution reported by the
Comm ttee on Rules and Adm nistration. The hearing board shall have no
authority to award punitive danmages.

[ SECTI ONS 308 THROUGH 313: Section 308 (2 U S.C. 1208) describes the
procedures by which a Senate enpl oyee or head of an enploying office may
request a review by the Select Conmttee on Ethics of a decision issued
under Section 307. Section 309 (2 U . S.C. 1209) describes the

ci rcunst ances under which a Senate enpl oyee or Menber of the Senate may
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petition for a review by the United States Court of Appeals for the
Federal Circuit. Section 310 (2 U S. C. 1210) describes the procedures by
whi ch a conplaint may be resolved. Section 311 (2 U . S.C. 1211) enunerates
rei mbursabl e costs of attending hearings. Section 312 (2 U S.C. 1212)
prohibits intimdation or reprisal against any enpl oyee because of the
exercise of a right under this title. Section 313 (2 U S.C. 1213)
outlines confidentiality requirenents for counseling, nediation, hearings,
final decisions, and records.]

EXERCI SE OF RULEMAKI NG PONER
SEC. 314 [2 U . S.C. 1214]

The provisions of this title, except for sections 309, 320, 321, and

322, are enacted by the Senate as an exercise of the rul emaki ng power of
the Senate, with full recognition of the right of the Senate to change its
rules, in the sanme manner, and to the sane extent, as in the case of any
other rule of the Senate. Notw thstandi ng any other provision of |aw,
except as provided in section 309, enforcenment and adjudication with
respect to the discrimnatory practices prohibited by section 302, and
arising out of Senate enploynent, shall be within the exclusive
jurisdiction of the United States Senate.

TECHNI CAL AND CONFORM NG AMENDMENTS
SEC. 315

[ This section nmakes technical and conform ng anmendnents to section 509
of the Anericans with Disabilities Act of 1990 (ADA) (42 U.S.C. 12209
Wi th respect to Senate enpl oyees. ]

[ SECTI ONS 316 THROUGH 319: Section 316 (2 U S. C. 1215) states that the
consi deration of political affiliation, domcile, and political
conpatibility with the enploying office in an enpl oynent deci sion shal

not be considered a violation of this title. Section 317 (2 U S.C. 1216)
states that a Senate enpl oyee may not commence a judicial proceeding to
redress a prohibited discrimnatory practice, except as provided in this
title. Sec. 318 (2 U S.C. 1217) expresses the Senate's view that

| egi sl ation should be enacted to provide the same or conparable rights and
remedi es as are provided under this title to Congressional enployees

| acki ng such rights and renmedies. Section 319 (2 U S.C. 1218) reaffirns
the Senate's commtnent to Rule XLII of the Standing Rules of the Senate.]

COVERAGE OF PRESI DENTI AL APPO NTEES.
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SEC. 320 [2 U S.C 1219]
(a) In General. -

(1) Application. - The rights, protections, and renedi es provided
pursuant to section 302 and 307(h) of this title shall apply with respect
to enpl oynent of Presidential appointees.

(2) Enforcenent by adm nistrative action. - Any Presidenti al
appointee may file a conplaint alleging a violation, not later than 180
days after the occurrence of the alleged violation, with the Equal
Enpl oynent Opportunity Commi ssion, or such other entity as is designated
by the President by Executive Order, which, in accordance with the
principles and procedures set forth in sections 554 through 557 of title
5, United States Code, shall determ ne whether a violation has occurred
and shall set forth its determination in a final order. |If the Equal
Enpl oynent Qpportunity Conm ssion, or such other entity as is designated
by the President pursuant to this section, determ nes that a violation has
occurred, the final order shall also provide for appropriate relief.

(3) Judicial review -

(A) In general. - Any party aggrieved by a final order under
paragraph (2) may petition for review by the United States Court of
Appeal s for the Federal Crcuit.

(B) Law applicable. - Chapter 158 of title 28, United States Code,
shall apply to a review under this section except that the Equal
Enpl oynent Opportunity Commi ssion or such other entity as the President
may desi gnate under paragraph (2) shall be an "agency" as that
termis used in chapter 158 of title 28, United States Code.

(C Standard of review. - To the extent necessary to decision and
when presented, the review ng court shall decide all relevant questions of
| aw and interpret constitutional and statutory provisions. The court
shall set aside a final order under paragraph (2) if it is determ ned that
t he order was -

(i) arbitrary, capricious, an abuse of discretion, or otherw se not
consistent with | aw

(ii) not nmade consistent wth required procedures; or

(iii) unsupported by substantial evidence.
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In maki ng the foregoing determnations, the court shall reviewthe
whol e record or those parts of it cited by a party, and due account shal
be taken of the rule of prejudicial error.

(D Attorney's fees. - If the presidential appointee is the
prevailing party in a proceeding under this section, attorney's fees may
be all owed by the court in accordance with the standards prescribed under
section 706(k) of the Cvil R ghts Act of 1964 (42 U.S.C. 2000e-5(k)).

(b) Presidential appointee. - For purposes of this section, the term
"Presidential appointee" neans any officer or enployee, or an

applicant seeking to becone an officer or enployee, in any unit of the
Executive Branch, including the Executive Ofice of the President, whether
appoi nted by the President or by any other appointing authority in the
Executive Branch, who is not already entitled to bring an action under any
of the statutes referred to in section 302 but does not include any

i ndi vi dual -

(1) whose appointnent is made by and with the advice and consent of
t he Senat e;

(2) who is appointed to an advisory commttee, as defined in
section 3(2) of the Federal Advisory Conmttee Act (5 U S.C. App.); or

(3) who is a nenber of the uniforned services.
COVERACGE OF PREVI QUSLY EXEMPT STATE EMPLOYEES
SEC. 321 [2 U.S. C. 1220]
(a) Application. - The rights, protections, and renedi es provi ded
pursuant to section 302 and 307(h) of this title shall apply with respect
to enpl oynent of any individual chosen or appointed, by a person el ected
to public office in any State or political subdivision of any State by the
gqualified voters thereof -

(1) to be a nenber of the elected official's personal staff;

(2) to serve the elected official on the policymking |evel; or

(3) to serve the elected official as an i mredi ate advisor with
respect to the exercise of the constitutional or |egal powers of the

of fice.

(b) Enforcenent by adm nistrative action. -
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(1) In general. - Any individual referred to in subsection (a) may
file a conplaint alleging a violation, not |ater than 180 days after the
occurrence of the alleged violation, with the Equal Enploynment Qpportunity
Comm ssi on, which, in accordance with the principles and procedures set
forth in sections 554 through 557 of title 5 United States Code, shal
determ ne whether a violation has occurred and shall set forth its
determnation in a final order. |f the Equal Enploynent Cpportunity
Comm ssion determ nes that a violation has occurred, the final order shal
al so provide for appropriate relief.

(2) Referral to state and | ocal authorities. -

(A Application. - Section 706(d) of the Gvil R ghts Act of 1964
(42 U.S.C. 2000e-5(d)) shall apply with respect to any proceedi ng under
this section.

(B) Definition. - For purposes of the application described in
subparagraph (A), the term"any charge filed by a nmenber of the
Commi ssion all eging an unl awful enpl oynent practice" neans a
conplaint filed under this section.

(c) Judicial review - Any party aggrieved by a final order under
subsection (b) nay obtain a review of such order under chapter 158 of
title 28, United States Code. For the purpose of this review, the Equal
Enmpl oynent Opportunity Commi ssion shall be an "agency" as that

termis used in chapter 158 of title 28, United States Code.

(d) Standard of review. - To the extent necessary to decision and when
presented, the review ng court shall decide all relevant questions of |aw
and interpret constitutional and statutory provisions. The court shal

set aside a final order under subsection (b) if it is determned that the
order was -

(1) arbitrary, capricious, an abuse of discretion, or otherw se not
consistent with | aw

(2) not made consistent with required procedures; or

(3) unsupported by substantial evidence.
I n maki ng the foregoing determ nations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be

taken of the rule of prejudicial error.

(e) Attorney's fees. - If the individual referred to in subsection (a) is
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the prevailing party in a proceeding under this subsection, attorney's
fees may be allowed by the court in accordance with the standards

prescri bed under section 706(k) of the Cvil R ghts Act of 1964 (42 U S. C
2000e-5(k)) .

SEVERABI LI TY

SEC. 322 [2 U S C 1221]

Not wi t hst andi ng section 401 of this Act, if any provision of section

309 or 320(a)(3) is invalidated, both sections 309 and 320(a)(3) shal
have no force and effect.

PAYMENTS BY THE PRESI DENT OR A MEMBER OF THE SENATE

SEC. 323 [2 U.S.C. 1222]

The President or a Menber of the Senate shall reinburse the

appropri ate Federal account for any paynent made on his or her behal f out
of such account for a violation commtted under the provisions of this
title by the President or Menber of the Senate not |ater than 60 days
after the paynent is nade.

REPORTS OF SENATE COWM TTEES

SEC. 324 [2 U. S.C. 1223]

(a) Each report acconpanying a bill or joint resolution of a public
character reported by any conmttee of the Senate (except the Conmttee on
Appropriations and the Conmttee on the Budget) shall contain a |listing of
the provisions of the bill or joint resolution that apply to Congress and
an eval uation of the inpact of such provisions on Congress.

(b) The provisions of this section are enacted by the Senate as an
exerci se of the rul emaki ng power of the Senate, with full recognition of
the right of the Senate to change its rules, in the sane manner, and to
the sane extent, as in the case of any other rule of the Senate.

| NTERVENTI ON AND EXPEDI TED REVI EW OF CERTAI N APPEALS

SEC. 325 [2 U.S.C. 1224]
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(a) Intervention. - Because of the constitutional issues that may be

rai sed by section 309 and section 320, any Menber of the Senate may
intervene as a matter of right in any proceedi ng under section 309 for the
sol e purpose of determ ning the constitutionality of such section.

(b) Threshold Matter. - In any proceedi ng under section 309 or section
320, the United States Court of Appeals for the Federal Circuit shal
determ ne any issue presented concerning the constitutionality of such
section as a threshold matter.

(c) Appeal. -

(1) In general. - An appeal may be taken directly to the Suprene
Court of the United States fromany interlocutory or final judgnent,
decree, or order issued by the United States Court of Appeals for the
Federal G rcuit ruling upon the constitutionality of section 309 or 320.

(2) Jurisdiction. - The Suprene Court shall, if it has not
previously ruled on the question, accept jurisdiction over the appeal

referred to in paragraph (1), advance the appeal on the docket and
expedite the appeal to the greatest extent possible.

TITLE IV - GENERAL PROVISIONS

SEVERABI LI TY

SEC. 401 [42 U.S.C. 1981 not €]

| f any provision of this Act, or an amendnment made by this Act, or the
application of such provision to any person or circunstances is held to be
invalid, the remainder of this Act and the anendnents made by this Act,

and the application of such provision to other persons and circunstances,
shal | not be affected.

EFFECTI VE DATE
SEC. 402 [42 U. S. C. 1981 note]

(a) I'n General. - Except as otherw se specifically provided, this Act
and the anmendnents made by this Act shall take effect upon enactnent.

(b) Certain Disparate |Inpact Cases. Notw thstanding any other provision
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of this Act, nothing in this Act shall apply to any disparate inpact case
for which a conplaint was filed before March 1, 1975, and for which an
initial decision was rendered after October 30, 1983.

Approved Novenber 21, 1991.

This page was last modified on January 15, 1997.
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