§428.10

(b) This section does not apply if:

(1) The formerly excess land becomes
exempt from the acreage limitations of
Federal reclamation law; or

(2) The full-cost rate is paid for any
irrigation water delivered to your for-
merly excess land that is otherwise eli-
gible to receive irrigation water. If you
are a part owner of a legal entity that
is the direct or indirect farm operator
of the land in question, then the full-
cost rate will apply to the proportional
share of the land that reflects your in-
terest in that legal entity.

§428.10 Districts’ responsibilities con-
cerning certain formerly excess
land.

Districts must not make irrigation
water available to formerly excess land
that meets the criteria under §428.9(a),
unless an exception provided in
§428.9(b) applies.

§428.11 Effective date.

(a) All provisions of this part apply
on January 1, 2001, except:

(1) For those districts whose 2001
water year commences prior to Janu-
ary 1, 2001, the applicability date of
§§428.1 through 428.8 is October 1, 2000.

(b) On January 1, 2001, this part ap-
plies to all farm operating arrange-
ments between farm operators and
trusts or legal entities that:

(1) Are then in effect; or

(2) Are initiated on, or after, January
1, 2001.
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ISTRATIVE COSTS INCURRED IN
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429.11 [Reserved]
429.12 Applicability.
429.13 General restrictions.

AUTHORITY: 43 U.S.C. 373 (32 Stat. 390); 43
U.S.C. 387 (53 Stat. 1196), as amended by 64
Stat. 463, c. 752 (1950); Department of the In-
terior Manual Part 346, Chapters 1, 2, 3, and
4; 43 U.S.C. 501; Independent Offices Appro-
priation Act (31 U.S.C. 483a); and Budget Cir-
cular A-25, as amended by transmittal mem-
orandums 1 and 2 of Oct. 22, 1963, and April
16, 1974.

SOURCE: 48 FR 56223, Dec. 20, 1983, unless
otherwise noted.

§429.1 Purpose.

The purpose of this part is to notify
the public that any possession or occu-
pancy of any portion of and the extrac-
tion or disturbance of any natural re-
sources from Reclamation facilities,
lands, or waterbodies are prohibited
without written authorization from
Reclamation, except for the legal har-
vest or collection of fish, wildlife, or
plant material in conformance with ap-
plicable Federal, state, and local laws.
Written authorizations must meet the
requirements of the Independent Of-
fices Appropriation Act (31 U.S.C. 483a)
and Office of Management and Budget
Circular A-25, as amended; both of
which require that Reclamation re-
cover both the fair market value of
rights-of-use granted to applicants and
the administrative costs associated
with the issuing of rights-of-use on fa-
cilities, lands, and waterbodies admin-
istered by Reclamation. This part also
refers to costs incurred by Reclamation
when, at the request of other agencies
and parties, Reclamation gives aid and
assistance in rights-of-use matters.

[71 FR 19802, Apr. 17, 2006]

§429.2 Definitions.

As used in this part:

(a) Commissioner means the Commis-
sioner of the Bureau of Reclamation or
his designated representative.

(b) Reclamation means the Bureau of
Reclamation.

(c) Regional Director means any one of
the Reclamation Regional Directors
designated by the Commissioner to act
in specified rights-of-use actions. The
Regional Directors may re-delegate
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portions of their authorities for grant-
ing rights-of-use to officers and em-
ployees of Reclamation.

(d) Rights-of-use means rights-of-way,
easements, permits, licenses, con-
tracts, or agreements issued or granted
non-competitively by Reclamation
that authorize the possession or occu-
pation of and the extraction or disturb-
ance of natural resources on Reclama-
tion facilities, lands, and waterbodies.

(e) Other agencies or others means all
Federal, State, private individuals,
partnerships, firms or corporations,
and local governments agencies not
connected in any way with Reclama-
tion, that request rights-of-use either
directly or indirectly from Reclama-
tion.

() Rights-of-use assistance means any
assistance to obtain a use authoriza-
tion given upon request to another
party. Such assistance includes, but is
not limited to, work in the processing
of environmental requirements and the
preparing, checking, and inspecting of
engineering data and standards.

(9) Value of rights-of-use means the
value of the rights, privileges, and in-
terests granted by Reclamation for the
use of land under its custody and con-
trol, as determined by an appraisal by
a qualified appraiser using approved
methods, in accordance with §429.3 of
this part.

(h) Administrative costs means all di-
rect or indirect costs including ap-
praisal costs if required, incurred by
Reclamation in reviewing, issuing, and
processing of rights-of-use requests or
the assisting of others in their rights-
of-use matters, calculated in accord-
ance with the procedures established
by Departmental Manual 346, ‘‘Cost Re-
covery,” Chapters 1, 2, 3, and 4.

(i) Grantor or Permitter means the Bu-
reau of Reclamation, U.S. Department
of the Interior.

(J) Grantee or User means the agency,
firm, partnership, or individual who re-
quested and to whom is granted the
right-of-use.

(k) Documentation of administrative
costs. This documentation shall mean
documentation in accordance with the
provisions of part 346, chapters 1, 2, 3,
and 4 of the Departmental Manual. Ad-
ministrative costs will be documented
through the accurate recording and ac-

§429.3

counting of costs associated with a
right-of-use. This documentation shall
include both direct and indirect costs,
such as:

(1) Personnel costs.

(i) Direct labor.

(ii) Fringe benefits.

(iii) Additional benefits.

(2) Material costs, printing costs, and
other costs related directly with a spe-
cific right-of-use.

(3) Exclusions.

(i) Management overhead.

(ii) Normal costs not directly associ-
ated with the specific right-of-use.

() Secretary shall mean the Secretary
of the Interior.

(m) Possession or occupancy and pos-
sess or occupy both mean to have in
one’s actual control or to use, hold, or
reside in or on Reclamation facilities,
lands, or waterbodies, including to use
or hold such facilities, lands, or
waterbodies in a manner or for a pur-
pose that only temporarily restricts or
precludes other public uses.

(n) Reclamation land or lands means
facilities, lands, and waterbodies under
Reclamation’s administrative control
or jurisdiction.

[48 FR 56223, Dec. 20, 1983, as amended at 71
FR 19802, Apr. 17, 2006]

§429.3 Establishment of the value of
rights-of-use.

(a) The value of a right-of-use shall
be determined by Reclamation. The ap-
praised value of a right-of-use shall be
established by a Reclamation staff or
contract appraiser in accordance with
Reclamation Instructions for Land Ap-
praisal. The appraisal shall be for the
fair market value for the requested
right or privilege, and result from the
diminution of value of the remainder
using the before and after appraisal ap-
proach, or any other method generally
approved within the real estate ap-
praising profession for such valuation.

(b) If the applicant has been or is cur-
rently using the right-of-use area with-
out authorization, and if it can be de-
termined that the unauthorized use of
Federal Lands was unintentional and
not due to carelessness or neglect on
the part of the applicant, then the
value of a right-of-use shall not include
the value of any prior unauthorized use
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by the applicant of the Reclamation
land.

(c) If the applicant’s prior unauthor-
ized use can be determined to be inten-
tional on his part or to be a result of
his carelessness or neglect, then the
value of such previous use shall be de-
termined as assessed to the user in ad-
dition to the appraised value of the
right-of-use.

[48 FR 56223, Dec. 20, 1983, as amended at 71
FR 19802, Apr. 17, 2006]

§429.4 Request by other governmental
agencies and nonprofit organiza-
tions for rights-of-use.

Rights-of-use requested by nonprofit
organizations or nonprofit corporations
may be provided with no charge being
made for the value of these rights-of-
use when it is determined that the use
will not interfere with the authorized
current or planned use of the land by
Reclamation. Rights-of-use requested
by other Federal or other govern-
mental agencies will be granted with
fair market value reimbursement un-
less, a reasonable opportunity exists
for the exchange of rights-of-use privi-
leges, and there exists an interagency
agreement providing for such ex-
change. Other agencies and nonprofit
organizations will be required to reim-
burse Reclamation for all administra-
tive costs which are deemed to be ex-
cessive to normal costs for granting
similar rights-of-use request. All bil-
lings for administrative costs will be
well documented (§429.2(k)). AIll re-
quests will provide the information re-
quired in §429.6(a), and (b).

§429.5 Request by others for assist-
ance.

The agency requesting assistance
from Reclamation in acquiring a right-
of-use shall be required to reimburse
Reclamation for any administrative
costs deemed to be in excess of the av-
erage normal for the specific service or
assistance (8§429.2(h)) and would not
normally be foreseen and covered in
the Reclamation regular appropriation
requests. Any billing for these exces-
sive costs shall be well documented
(§429.2(k)).
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§429.6 Applications for rights-of-use.

The applicant for a right-of-use over
land or estate in land, in the custody
and control of Reclamation, must
make application to the Regional Di-
rector of the region in which the land
is located or to the affected field office.
A right-of-use will not be granted when
it is determined that the proposed
right-of-use will interfere with the
functions of Reclamation or its ability
to maintain its facilities.

(a) The application does not have to
be in any particular form but must be
in writing. The application must con-
tain at least the following items:

(1) A detailed description of the pro-
posed use of Reclamation’s lands.

(2) A legal description of either ali-
quot parts or metes and bounds, or as
an absolute minimum, a description of
the route or area of use desired on Rec-
lamation’s lands, and as accurate de-
lineation of the use area on a map as it
is possible to provide without making a
survey.

(3) A map or drawing showing the ap-
proximate location of the requested
right-of-use.

(b) An initial deposit fee of $200 must
accompany the initial application. If,
after a preliminary review of the appli-
cation Reclamation determines the
granting of a right-of-use is incompat-
ible with present or future uses of the
land and the right-of-use cannot be
granted, $150 of the $200 fee will be re-
turned. The remaining $50 of the $200
fee will be retained by Reclamation re-
gardless of its disposition of the right-
of-use request. No refund will be made
for any deposits if the applicant refuses
to accept the right-of-use after it is
prepared and offered. Applicants will
be required to pay any administrative
costs which are in excess of the $200 de-
posit for the preparation of right-of-use
as well as the value to the right grant-
ed. Any administrative costs less than
$150 will result in an appropriate re-
fund to the applicant or may be applied
to the value of the right-of-use at the
discretion of the applicant. This shall
apply equally to requested rights-of-
use which are offered by Reclamation
and are rejected by the applicant, as to
those which the applicant accepts. Any
billing for administrative costs shall be
well documented. (§429.2(k).) At the
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discretion of the Regional Director, ap-
plications made by other Federal agen-
cies need not be accompanied by either
of the above deposits or fees.

(c) All fees and costs may be waived
or reduced at the discretion of the Re-
gional Director, when:

(1) It is determined that the appli-
cant for the right-of-use will soon be,
or is in the position of granting a
right-of-use to the United States, and
an opportunity for a reciprocal agree-
ment exists, providing an agreement
between Reclamation and the applicant
is on file permitting such an exchange
of uses.

(2) The initial deposit and the admin-
istrative costs would exceed the value
of the interests and rights to be grant-
ed. The $50 minimum fee will usually
be retained.

(3) The holder provides without
charges, or at a reduced charge, a valu-
able service to the general public or to
the programs of the Department of the
Interior; or

(4) The right-of-use is a result of a
service requested by the Federal Gov-
ernment or a governmental agency.

(d) The applicant also may, at the
discretion of the Regional Director, be
required to furnish, or agree to furnish,
the following additional material be-
fore Reclamation grants a right-of-use:

(1) A legal land description and/or a
map or plat of the requested right-of-
use. The description map or plat should
relate to Reclamation’s land bound-
aries.

(2) Detailed construction details, con-
struction specifications, engineering
drawings, power flow diagrams, one-
line diagrams, and any other plans and
specifications which may be applicable.

(3) Statements, reports, or other doc-
uments already prepared or which nor-
mally will be prepared by the applicant
which may be used by Reclamation to
satisfy the requirements of the Na-
tional Environmental Policy Act (42
U.S.C. 4321 through 4347) or other legal
requirements of Reclamation in grant-
ing the applications right-of-use re-
quest.

(4) An agreement to complete or as-
sist in completing Reclamation’s re-
quirements towards compliance with
cultural resource policies.

§429.7

(e) The applicant shall pay any ex-
cess administrative costs which Rec-
lamation incurs which are in excess to
the initial deposit of $200 required by
paragraph (b) of this section prior to
the issuance of the right-of-use. All
billing for administrative costs shall be
well documented by Reclamation.

(f) Prior to the issuance of the right-
of-use instrument the applicant shall
also pay Reclamation a fair market
value of the right and privilege re-
quested for the use of Reclamation’s
lands.

This value shall be determined by an
appraisal made, as prescribed in §429.3
of this regulation. Those applicants
meeting the provisions of §429.4 may be
excepted from this provision. The deci-
sion to grant an exemption under §429.4
will have the justification well docu-
mented.

(g) Information Collection: The infor-
mation collection requirements con-
tained in §429.6 have been approved by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq., OMB 1006—
003. The information is being collected
to assist in the determination for the
granting of a right-of-use. The informa-
tion will be used to assure the appro-
priateness of such a grant and that the
technical and financial resources of the
applicant are sufficient to complete
the project. Response is required to ob-
tain the right-of-use.

[48 FR 56223, Dec. 20, 1983, as amended at 71
FR 19802, Apr. 17, 2006]

§429.7 Terms and conditions of and
for the rights-of-use.

(a) The right-of-use granting docu-
ment shall contain all special condi-
tions or requirements which are deter-
mined by the Regional Director to be
necessary to protect the interest of the
United States.

(b) Any grant of a right-of-use for a
term of 25 years or longer must have
the consent of any involved water user
organization pursuant to the legal re-
quirements of 43 U.S.C. 387. Concur-
rence in and approval of uses for less
than a 25-year period may be requested
of the water users organization at the
discretion of the responsible Regional
Director. As a minimum, the water
user’s organization shall be notified of
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§429.8

the right-of-use application prior to its
being granted.

(c) Reclamation’s land-use stipula-
tion appearing in §429.8 shall be in-
cluded in all perpetual right-of-way
easements granted, excepting grants to
other Federal agencies.

(d) Temporary rights-of-use instru-
ments shall contain a termination
clause in the event the applicants use
becomes, or may become, an inter-
ference with the Reclamation’s use of
the land.

(e) Except for grants of rights-of-use
to Federal agencies, the use instru-
ments shall contain a hold harmless
clause found in §429.9.

(f) The applicant must show that any
legally required permits to construct
power transmission lines in excess of
100 kilovolt have been secured by the
applicant from the appropriate power
marketing authority prior to Reclama-
tion’s granting a right-of-way for such
line.

§429.8 Reclamation land-use stipula-
tion.

There is reserved from the rights
herein granted, the prior rights of the
United States acting through the Bu-
reau of Reclamation, Department of
the Interior, to construct, operate, and
maintain public works now or here-
after authorized by the Congress with-
out liability for severance or other
damage to the grantee’s work; pro-
vided, however, that if such reserved
rights are not identified in at least
general terms in this grant and exer-
cised for works authorized by the Con-
gress within 10 years following the date
of this grant, they will not be exercised
unless the grantee, or grantee’s suc-
cessor in interest is notified of the
need, and grants an extension or waiv-
er. If no extension or waiver is granted,
the Government will compensate, or
institute mitigation measures for any
resultant damages to works placed on
said lands pursuant to the rights here-
in granted. Compensation shall be in
the amount of the cost of reconstruc-
tion of grantee’s works to accommo-
date the exercise of the Government’s
reserved rights. As alternatives to such
compensation, the United States, at its
option and at its own expense, may
mitigate the damages by recon-
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structing the grantee’s works to ac-
commodate the Government facilities,
or may provide other adequate mitiga-
tion measures for any damage to the
grantee’s property or right. The deci-
sion to compensate or mitigate is that
of the appropriate Regional Director.

§429.9 Hold harmless clause.

(a) The following clause shall be a
part of every land-use document issued
by Reclamation:

The grantee hereby agrees to indem-
nify and hold harmless the United
States, its employees, agents, and as-
signs from any loss or damage and
from any liability on account of per-
sonal injury, property damage, or
claims for personal injury or death
arising out of the grantee’s activities
under this agreement.

(b) To meet local and special condi-
tions, the Regional Director, upon ad-
vice of the Solicitor, may modify this
or any other provision of these rules
with respect to the contents of the
right-of-use instrument.

§429.10 Decisions and appeals.

(a) The Regional Director, acting as
designee of the Commissioner, shall
make the determinations required
under these rules and regulations. A
party directly affected by such deter-
minations may appeal in writing to the
Commissioner, Bureau of Reclamation,
within 30 days of receipt of the Re-
gional Director’s determinations. The
affected party shall have an additional
30 days thereafter within which to sub-
mit a supporting brief memorandum to
the Commissioner. The Regional Direc-
tor’s determinations will be held in
abeyance until the Commissioner has
reviewed the matter and rendered a de-
cision.

(b) Any party to a case adversely af-
fected by final decision of the Commis-
sioner of the Bureau of Reclamation,
under this part, shall have a right of
appeal to the Director, Office of Hear-
ing and Appeals, Office of the Sec-
retary, in accordance with the proce-
dures in title 43 CFR part 4, subpart G.
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§429.11 [Reserved]

§429.12 Applicability.

(a) This part 429 applies to any pos-
session or occupancy of Reclamation
facilities, lands, or waterbodies.

(b) This part 429 does not apply to the
use of Reclamation lands for transitory
activities such as hiking, camping,
sightseeing, picnicking, hunting, swim-
ming, boating, fishing, and other per-
sonal recreational pursuits. These ac-
tivities are governed by 43 CFR part
423, Public Conduct on Bureau of Rec-
lamation Facilities, Lands, and
Waterbodies.

(c) This part does not apply to leas-
ing Reclamation lands for grazing, ag-
riculture, or any other purposes where
a greater return will be realized by the
United States through a competitive
bidding process.

(d) This part does not apply to inter-
ests issued or granted for the replace-
ment or relocation of facilities belong-
ing to others under section 14 of the
Reclamation Project Act of August 4,
1939, 43 U.S.C. 389.

(e) This part does not apply to ar-
chaeological resources or archae-
ological resources management activi-
ties that are governed by the Archae-
ological Resources Protection Act
(Pub. L. 96-95), 43 CFR part 7, and 43
CFR part 423.

[71 FR 19802, Apr. 17, 2006]

§429.13 General restrictions.

You must not possess or occupy, or
extract or remove natural resources
from Reclamation facilities, lands, or
waterbodies unless you obtain a right-
of-use in accordance with this part 429
or under other written agreement with
Reclamation.

[71 FR 19802, Apr. 17, 2006]

PART 430—RULES FOR MANAGE-
MENT OF LAKE BERRYESSA

AUTHORITY: Title VII,
Stat. 1494.

Pub. L. 93-493, 88

§430.1 Concessioners’ appeal

dures.
The procedures detailed in title 43
CFR part 4, subpart G, are made appli-

proce-

§431.1

cable to the concessioners at Lake
Berryessa, Napa County, California, as
the procedure to follow in appealing
decisions of the contracting officer of
the Bureau of Reclamation, Depart-
ment of the Interior, or his authorized
representatives on disputed questions
concerning termination for default or
unsatisfactory performance under the
concession contracts.

[40 FR 27658, July 1, 1975]

PART 431—GENERAL REGULATIONS
FOR POWER GENERATION, OPER-
ATION, MAINTENANCE, AND RE-
PLACEMENT AT THE BOULDER
CANYON PROJECT, ARIZONA/
NEVADA

Sec.

Purpose.

Scope.

Definitions.

Power generation responsibilities.

Cost data and fund requirements.

Power generation estimates.

431.7 Administration and management of
the Colorado River Dam Fund.

431.8 Disputes.

431.9 Future regulations.

AUTHORITY: Reclamation Act of 1902 (32
Stat. 388), Boulder Canyon Project Act of
1928 (43 U.S.C. 617 et seq.), Boulder Canyon
Project Adjustment Act of 1940 (43 U.S.C. 618
et seq.), Colorado River Storage Project Act
of 1956 (43 U.S.C. 620 et seq.), Colorado River
Basin Project Act of 1968 (43 U.S.C. 1501 et
seq.), and Hoover Power Plant Act of 1984 (98
Stat. 1333).

SOURCE: 51 FR 23962, July 1, 1986, unless
otherwise noted.

§431.1 Purpose.

(@) The Secretary of the Interior
(Secretary), acting through the Com-
missioner of Reclamation (Commis-
sioner), is authorized and directed to
operate, maintain, and replace the fa-
cilities at the Hoover Powerplant, and
also to promulgate regulations as the
Secretary finds necessary and appro-
priate in accordance with the authori-
ties in the Reclamation Act of 1902, and
all acts amendatory thereof and sup-
plementary thereto.

(b) In accordance with the Boulder
Canyon Project Act of 1928, as amended
and supplemented (Project Act), the
Boulder Canyon Project Adjustment
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